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ABSTRACT | OZET

In this article, the content of the “earn-out” mechanism, which has an im-
portant place in the world of mergers and acquisitions, the various types
encountered in practice, the elements included in earn-out agreements
and the legal nature of the earn-out mechanism, which is not directly reg-
ulated under Turkish law, will be discussed.

Ishu makalede, birlesme ve devralma diinyasinda énemli yer tutan “earn-
out” mekanizmasinin iceriginden, uygulamada karsilasilan muhtelif tiirle-
rinden, earn-out anlasmalarinda yer alan unsurlardan ve Tiirk hukukunda
dogrudan diizenlenmeyen earn-out mekanizmasimin hukuki niteliginden

bahsedilecektir.
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I.INTRODUCTION

In order to manage the valuation discrepan-
cies between the buyer (acquirer) and seller
(transferor) and to balance the risks, earn-out
mechanisms are a strategic payment method
used in M&A transactions, particularly when
acquiring businesses with strong growth po-
tential or uncertain future performance. The
parties to the transaction may agree on a dif-
ferent base price at the time of signing the
relevant agreements or at the time of closing,
with the payment of additional fees if various
criteria, such as reaching a certain revenue
and/or profit, are met. This is because the
“real” value of companies with high growth
potential may not become apparent for some
time.

I1. ADVANTAGES AND
DISADVANTAGES OF THE
EARN-OUT MECHANISM

The earn-out mechanism, in general terms,
offers certain advantages and disadvantages
for both parties, but mainly favors the buy-
er. Thanks to the earn-out arrangement, the
buyer can manage its cash flow more flexibly
by keeping the initial payment amount low,
which provides financial flexibility, especially
in high-risk and high-cost acquisitions.

I. GiRiS

Earn-out mekanizmasi, birlesme ve devralma
islemlerinde ve 6zellikle buyume potansiyeli
yuksek veya gelecek performansi belirsiz sir-
ketlerin satin alinmasinda tercih edilen, alici
(devralan) ve satici (devreden) arasindaki
degerleme farkliliklarini yonetmek ve riskleri
dengelemek amaciyla kullanilan stratejik bir
6deme yontemidir. Basta buyume potansi-
yeli yuksek sirketlerin “gercek” degeri ancak
bir sire sonra ortaya cikabileceginden, ilgili
sozlesmelerin imzalandigi yahut kapanisin
gerceklestigi tarihlerde farkli bir baz fiyat tze-
rinde anlasilarak belirli bir gelire ve/ veya kara
ulagsma gibi muhtelif kriterlere erisilmesi du-
rumunda ilave Ucretlerin 6denmesi suretiyle
islemin taraflan mutabakata varabilmektedir.

Il. EARN-OUT MEKANIz-
MASININ AVANTAJLARI
VE DEZAVANTAJLARI

Earn-out mekanizmasi, genel olarak deger-
lendirildiginde, her iki taraf icin de belirli
avantajlar ve dezavantajlar sunmakla birlik-
te, temel olarak alicinin lehinedir. Alici taraf,
earn-out duzenlemesi sayesinde baslangic-
taki 6deme miktarini dusuk tutarak nakit aki-
sini daha esnek sekilde yonetebilmekte ve
bu durum 6zellikle yuksek riskli ve yuksek
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At the same time, the earn-out mechanism
encourages the seller, who is familiar with
the operation of the company, to actively
contribute to the process during the tran-
sition period when the buyer, who has just
taken over the company, establishes a new
structure over the company. In practice, the
mechanism, which is usually subject to ar-
rangements of approximately two to three
years and is used simultaneously with the
clauses stipulating that the seller will take on
various tasks in the new period of the compa-
ny, enables the company to continue its op-
erations during the aforementioned period.

Some of the challenges posed by the mecha-
nism for the buy-side are the need to allocate
additional resources to monitor and evaluate
the regulated performance criteria and the
fact that the seller, to the extent that it retains
management authority, may adversely affect
the long-term strategies of the company by
making short-term decisions in order to
achieve the regulated earn-out targets.

From the seller's perspective, the earn-out
mechanism facilitates the seller’s transfer of
the company, but it contains issues to its det-
riment due to the fact that it is dependent on
the performance of a company whose man-
agement is no longer fully under its control
after the closing.
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tutarli devralmalarda finansal esneklik sagla-
maktadir.

Ayni zamanda, earn-out mekanizmasi, sirketi
henuaz devralmis alicinin sirket Gzerinde yeni
bir yapi kurdugu gecis doneminde, sirketin
isleyisine asina olan saticinin surece aktif ola-
rak katki saglamasini tesvik etmektedir. Uygu-
lamada ¢cogunlukla yaklasik iki ila ¢ senelik
duzenlemelere konu olan ve saticinin sirketin
yeni ddéneminde muhtelif gorevler alacagina
yonelik maddeler ile es zamanli kullanilan
mekanizma, mezkur surede sirketin operas-
yonlarina devam etmesini saglamaktadir.

Mekanizmanin alici taraf nezdinde meydana
getirdigi bazi zorluklar, duzenlenen perfor-
mans kriterlerinin takip edilmesi ve degerlen-
dirilmesi yonunde ilave kaynaklarin ayirilmasi
gerekliligi ve yonetim yetkisini elinde bulun-
durdugu o6lcude saticinin duzenlenen earn-
out hedeflerine ulagsma amaciyla kisa vadeli
kararlar alarak sirketin uzun vadeli stratejileri-
ni olumsuz etkileyebilmesidir.

Saticl ydnunden ise; earn-out mekanizmasi
saticinin sirketi devretmesini kolaylastirmak-
la beraber kapanig sonrasinda yénetimi artik
tam anlamiyla kendi kontrolu altinda bulun-
mayan bir sirketin gésterecegi performansin
kendisini bagimli kilmasi nedeniyle aleyhine
hususlar icermektedir.
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I1l. EARN-OUT MODELS

Although the most common model in prac-
tice is the traditional earn-out model, as will
be discussed below, many other models
have been developed in accordance with
the requirements of commercial life. When
choosing between these models, the parties
often prefer the model that will result in the
least liability in terms of the tax legislation to
which they are subjected to.

A. Traditional Earn-out Model

The model described in this article under the
heading “Advantages and Disadvantages of
The Earn-Out Mechanism” is the traditional
model, in which the seller is paid mostly in
cash and/or shares if the target agreed upon
by the parties is reached.

B. Reverse Earn-out Model

The reverse earn-out model is a model in
which the buyer pays the fee on the clos-
ing date that would be paid if the target is
reached in the traditional earn-out model. If
the agreed targets are not reached, the seller
pays the relevant amount back to the buyer.
Although the model is clearly unfavorable to
the buyer, it may be in the buyer’s favor if the
amounts are paid earlier at the closing date
and recorded in a different financial year.

11l. EARN-OUT MODELLERI

Uygulamada en sik karsilagilan model, asa-
¢ida bahsedilecedi tUzere, geleneksel earn-
out modeli olmakla beraber, ticari hayatin
gereklilikleri uyarinca birgok model gelistiril-
mistir. Taraflar, s6éz konusu modeller arasinda
secim yaparken siklikla tabi olduklarn vergi
mevzuati karsisinda en az yukumlulukle kar-
silagacaklari modeli tercih etmektedir.

A. Geleneksel Earn-out Modeli

Esasen isbu makalenin “Earn-Out Mekaniz-
masinin Avantajlari ve Dezavantajlar” basligi
altinda aciklanan model geleneksel model
olup bu modelde taraflarca kararlastirilan he-
defe ulasildigi takdirde saticlya cogunlukla
nakit ve/ veya hisse senedi seklinde 6deme
yapilmaktadir.

B. Ters Earn-out Modeli

Alicinin, geleneksel earn-out modelinde
hedefe ulasildigi takdirde 6demesini ger-
ceklestirecegi Ucreti kapanis tarihinde
6dedigi model ters earn-out modeli olarak
isimlendirilmektedir. Kararlastinlan hedeflere
ulasilamamasi durumunda ise satici ilgili tu-
tari aliclya geri 6demektedir. Model alicinin
acikca aleyhine gorunmekle beraber, s6z
konusu tutarlarin kapanis tarihinde, daha
erken 6denerek farkli bir mali yil icerisinde
kaydedilmesi alicinin lehine sonuclar dogu-
rabilmektedir.

C. Tranche Earn-out Model

Earn-out mechanism may be organized
in such a way that a certain portion of the
shares are sold if the targets are achieved,
rather than only making a payment if the
targets are met. If such an arrangement is
made, the price of the shares is calculated
according to the relevant target, and the
mechanism can be set up in such a way that
the price is determined automatically.

IV. ELEMENTS OF EARN-
OUT AGREEMENTS

The elements of Earn-out agreements are
largely determined by the commercial
strength of the parties and are agreed after
extensive negotiations, and the elements in
most arrangements are as follows.

A. Target Criteria

Financial criteria, primarily based on financial
indicators such as revenue, net profit, EBITDA
(Earnings Before Interest, Taxes, Depreciation
and Amortization); operational criteria for the
realization of specific business processes
or operational achievements, which may in-
clude targets such as reaching a certain pro-
duction capacity, launching a new product or
acquiring a certain customer base; and stra-
tegic objectives such as achieving a competi-
tive advantage in a specific market, which are
relatively rare because they are long-term ob-
jectives, are the most fundamental elements
of earn-out agreements.

B. Duration

The time periods for both the achievement
of the target criteria mentioned in the para-
graph above and the payments to be made
in case of achievement of the relevant cri-
teria are regulated in earn-out agreements.
While short-term arrangements are generally
preferred for highly uncertain and therefore
high-risk situations, medium-term arrange-
ments are preferred for relatively stable tar-
gets, and long-term arrangements are gen-
erally preferred for complex, long-term and
large-scale targets.

C. Miscellaneous Aspects

In addition to target benchmarks and dead-
lines, earn-out agreements include many
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C. Dilimli Earn-out Modeli

Earn-out mekanizmasi hedeflere ulasilmasi
halinde yalnizca 6deme yapilmasi seklinde
degil, hedeflere ulasildigi takdirde hisselerin
belirli bir kisminin daha satildigi sekilde du-
zenlenebilmektedir. Bu yonde duzenlemeye
gidilmesi halinde hisselerin tcretiilgili hedef
uyarinca hesaplanarak, mekanizma, fiyatin
kendiliginden belirlendigi sekilde kurulabil-
mektedir.

IV. EARN-OUT ANLASMA-
LARININ UNSURLARI

Earn-out anlagmalarinda yer alan unsurlar
buyuk oranda taraflarin ticari gucu uyarinca
duzenlenmekte ve kapsamli muzakereler
sonucunda kararlastirilmakta olup cogu
duzenlemede bulunan unsurlar asagidaki
sekildedir.

A. Hedef Kriterler

Basta gelir, net kar, EBITDA (Faiz, Vergi, Amor-
tisman Oncesi Kar) gibi finansal gostergelere
dayanan finansal kriterler olmak tzere; belirli
bir tretim kapasitesine ulasma, yeni bir train
piyasaya surme veya belirli bir musteri taba-
nini elde etme gibi hedefleri icerebilen belirli
is sureclerinin veya operasyonel basarilarin
gerceklestirilmesine yonelik operasyonel kri-
terler ve uzun vadeli hedefler olmalari nede-
niyle nispeten nadiren karsilasilan belirli bir
pazarda rekabetci avantaj elde edilmesi gibi
stratejik hedefler earn-out anlasmalarinin en
temel unsurlandir.

B. Silire

Gerek yukaridaki paragrafta s6z edilen hedef
kriterlere gerekse ilgili kriterlere ulasilmasi
halinde gerceklestirilecek 6demelere iliskin
sureler earn-out anlasmalarinda duzenlen-
mektedir. Kriterlere kisa vadelerde ulasilma-
sina dair duzenlemeler genellikle yuksek
belirsizlik iceren ve dolayisiyla yuksek riskli
durumlarda tercih edilirken, orta vadeli du-
zenlemeler nispeten dengeli hedefler igin,
uzun vadeli duzenlemeler ise cogunlukla
karmasik, uzun vadeli ve buyuk 6lcekli he-
defler icin tercih edilmektedir.

C. Muhtelif Unsurlar

Hedef kriterlerin ve surelerin yani sira; s6z ko-
nusu kriterlerin nasil 6l¢ulecegi ve nasil de-
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other elements such as how the benchmarks
will be measured and monitored, how and
in what form the payments arising from the
agreement will be made, the dispute reso-
lution process in case of a possible dispute,
and the distribution of tax liabilities arising
under the agreement.

V. EARN-OUT MECHA-
NISM IN TURKISH LAW

There are only general provisions regarding
earn-out in Turkish law, and the delaying con-
dition regulated under Articles 170 et seq. of
the Turkish Code of Obligations (“TCQ") con-
stitutes the basis of the earn-out mechanism
in Turkish law. The parties concretize the
detailed provisions specific to the earn-out
mechanism with the provisions they include
in the contract concluded between them.
Apart from this, it will be possible to apply
the earn-out mechanism in outcomes-based
contracts in the result, which is not regulated
in Turkish law, to the extent of its compliance
with the general provisions of the TCO'.

A. Delaying Conditionin
Turkish Law

One of the provisions regulated in the TCO
in order to regulate the debt relations be-
tween the parties and to secure the rights
of the parties is the delaying condition.
Delaying condition means that the results
of a legal transaction are conditioned on
the realization of a certain event. In Turkish
law, the most important distinction in terms
of the legal consequences of conditions
is the distinction between delaying con-
ditions and impairing conditions?. Just as
a delaying condition is mentioned when
the parties condition the realization of all or
part of the transaction between them on a
condition that is likely to occur in the future,
a disruptive condition is mentioned when
the parties condition the termination of all
or part of the transaction between themona
condition that is likely to occur in the future.
However, among these conditions, it is the
delaying condition that forms the basis of
the earn-out mechanism in Turkish law?.

According to TCO 170, a delaying condition
is a condition set for a contract to become
effective. Upon the fulfilment of this condi-
tion, the contract enters into force and the
debt relationship between the parties be-
gins. Since the delaying condition depends

netlenecegi, anlasmadan dogan édemelerin
nasil ve hangi turde gerceklestirilecegi, olasi
bir uyusmazlik dogmasi durumunda uyus-
mazlik c6zumu igin gidilecek yol ve anlagsma
kapsaminda dogan vergisel yukumluluklerin
dagilimi gibi birgok unsur earn-out anlagsma-
larinda yer almaktadir.

V. TURK HUKUKUNDA
EARN-OUT MEKANIZMASI

Turk hukukunda earn-out’a iligkin yalnizca
genel hukamler bulunmaktadir, Turk Borglar
Kanunu’nun (“TBK") 170 vd. maddelerde du-
zenlenen Geciktirici Kosul earn-out mekaniz-
masinin Turk hukukundaki temelini olustur-
maktadir. Taraflar, earn-out mekanizmasina
6zgu detaylidtuzenlemeleriise aralarinda ak-
dedilen s6zlesmede yer verdikleri hukumler
ile somut hale getirmektedir. Bunun disinda
yine Turk hukukunda duzenlenmemis olan
sonuca katilmali s6zlesmeler ile de earn-out
mekanizmasinin uygulanmasi TBK'daki ge-
nel hukumlerle uygunlugu 6l¢tisinde muam-
kun olacaktir’.

A. Tirk Hukukunda Geciktiri-
ci Kosul

TBK’da taraflar arasindaki borg iligkilerini du-
zenlemek ve taraflarin haklarini gtivenceye
alma amaciyla duzenlenmis hukumlerden
biri de geciktirici kosuldur. Geciktirici kosul,
bir hukuki islemin sonuclarinin belirli bir ola-
yin gerceklesmesine baglanmasi anlamina
gelir. Turk hukukunda kosullar konusunda
hukuki sonuclari bakimindan en 6nem tasi-
yan ayrim geciktirici kosul ile bozucu kosul
aynmidir?. Nasil ki taraflarin aralarindaki is-
lemin tamaminin veya bir kisminin gercek-
lesmesini ileride gergeklesme ihtimali olan
bir kosula baglamasi durumunda geciktirici
kosuldan bahsediliyorsa; taraflarin aralarin-
daki islemin tamaminin veya bir kisminin
sona ermesini ileride gerceklesme ihtimali
olan bir kosula baglamasi durumunda da
bozucu kosuldan bahsedilecektir. Ancak
bu kosullar arasindan earn-out mekanizma-
sinin Turk hukukundaki temelini olusturan
geciktirici kosuldur?.

TBK 170’e gore geciktirici kosul, bir sozles-
menin hukum ifade etmesi icin belirlenen
bir sarttir. Bu sartin gerceklesmesiyle birlik-
te sozlesme yararluge girer ve taraflar ara-
sindaki borg iliskisi baslar. Geciktirici kosul,
belirsiz bir gelecek olayin gergeklesmesine
bagli oldugundan, s6zlesmenin hukuki so-

on the realization of an uncertain future
event, the onset of the legal consequences
of the contract is left at an indefinite time.
The realization of the delaying condition
means that the legal consequences of the
contract begin to be realized. This situation
plays an important role in determining the
rights and obligations of the parties. With
the realization of the delaying condition;
the debt relationship between the parties
starts, the rights and obligations specified
in the contract enter into force, and the par-
ties can exercise their rights and fulfil their
obligations arising from the contract. If the
entire contract is conditional, the contract
shall become effective when the relevant
condition is fulfilled, but it is also possible
to condition one or more of the obligations
in the contract*.

In order for a delaying condition to be pos-
sible, certain conditions must be fulfilled.
The condition must be an event that is not
certain to occur in the future. Certain events
or events that occurred in the past do not
constitute a delaying condition. The condi-
tion must be determined by the will of the
parties. The parties must have linked the
realization or non-realization of a certain
event to the birth or termination of the debt
relationship. Finally, the condition must not
be contrary to law and public morality. Oth-
erwise, a condition contrary to law and pub-
lic morals will be invalid.

If the delaying condition is fulfilled, the le-
gal transaction becomes effective and the
parties become obliged to perform their
obligations. If the condition is not fulfilled,
the obligation is deemed not to have aris-
en and no debt relationship is established
between the parties. Pursuant to Article
171 of the TCO, the possibility of the con-
dition to be fulfilled is evaluated within the
period of time in which the condition is ex-
pected to be fulfilled. The debtor is obliged
to refrain from any behavior that may delay
the performance of the obligation until the
condition is fulfilled. The realization of the
delaying condition is usually proved by dif-
ferent methods depending on the nature
of the condition. In some cases, evidence
such as witness statements, official docu-
ments or expert reports may be used. If the
non-fulfilment of the condition is caused by
the behavior of one of the parties contrary to
the rule of good faith, the condition will be
deemed to have been fulfilled according to
Article 175/1 of the TCO.
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nuclarinin baslangici belirsiz bir zamana
birakilir. Geciktirici kosulun gerceklesmesi,
sozlesmenin hukuki sonuclarinin gercekles-
meye baslamasi anlamina gelir. Bu durum,
taraflarin hak ve yukumlaluklerinin belir-
lenmesinde 6nemli bir rol oynar. Geciktirici
kosulun gerceklesmesiyle birlikte; taraflar
arasindaki borg iligkisi baslar, s6zlesmede
belirtilen hak ve yukumlulukler yararluge
girer ve taraflar, s6zlesmeden dogan hak-
larini kullanabilir ve yukumluluklerini yeri-
ne getirebilir. S6zlesmenin tamami kosula
baglanmis ise so6zlesme ilgili kosul gercek-
lestiginde hukum ifade edecektir ancak s6z-
lesmede yer alan bir veya birka¢ borcun da
kosula baglanmasi mumkundur?.

Geciktirici kogulun mumkun olabilmesi icin
belirli sartlarin gerceklesmesi gerekmekte-
dir. Kosul, gelecekte gerceklegsmesi kesin ol-
mayan bir olay olmalidir. Kesin olaylar veya
gecmiste gerceklesmis olaylar geciktirici
kosul olusturmaz. Kosul, taraflarin iradesiyle
belirlenmis olmalidir. Taraflar, belirli bir ola-
yin gerceklesmesini veya gerceklesmeme-
sini borg iligkisinin dogumuna veya sona er-
mesine baglamis olmalidir. Son olarak kosul,
hukuka ve genel ahlaka aykir olmamalidir.
Aksi takdirde, hukuka ve genel ahlaka aykiri
bir kosul gecersiz olacaktir.

Geciktirici kosulun gergeklesmesi durumun-
da, hukuki islem hakum dogurur ve taraflar
borglarini ifa etmekle yukumlu hale gelirler.
Kosulun gergceklesmemesi durumunda ise,
borc dogmamis sayilir ve taraflar arasinda
herhangi bir borg iliskisi kurulmamis olur.
TBK'nin 171. maddesine gore, kosulun ger-
ceklesme ihtimali, kosulun gerceklesmesi
beklenen sure icinde degerlendirilir. Kosu-
lun gerceklesecedi ana kadar bor¢lu, bor-
cun ifasini geciktirecek har tarlt davranistan
kaginmak zorundadir. Geciktirici kosulun
gerceklesip gerceklesmedigi, genellikle
kosulun dogasina gore farkli yontemlerle
ispat edilir. Bazi durumlarda tanik beyanla-
ri, resmi belgeler veya bilirkisi raporlari gibi
deliller kullanilabilir. Kosulun gerceklesme-
mesine taraflardan birinin durustluk kuralina
aykir bir davranisi sebep olmus ise TBK'nin
175/1 hukmune goére kosul gerceklesmis
sayilacaktir.

Geciktirici kosulun gerceklesmesiyle birlik-
te, hukuki islem hukum dogurur ve taraflar
borglariniifa etmek zorunda kalir. Bu durum-
da, bor¢c dogmus ve ifa yukumlulugu basla-
mis olur. Ancak kosul gerceklesmez ise borg
dogmamis sayilir ve taraflar arasinda bor¢
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Upon the realization of the delaying condi-
tion, the legal transaction becomes effective
and the parties are obliged to perform their
obligations. In this case, the debt arises and
the obligation of performance commenc-
es. However, if the condition is not fulfilled,
the debt is deemed not to have arisen and
no debt relationship is established between
the parties. The parties shall not be under
any obligation of performance, provided that
the behaviour of one of the parties against
the rule of good faith does not cause the
condition not to be fulfilled®. Likewise, ac-
cording to Article 175/2 of the TCQO, if one of
the parties ensures the fulfilment of the con-
dition through behaviors contrary to the rule
of good faith, the condition shall be deemed
not to have been fulfilled and therefore no
obligation shall arise and the parties shall not
be under any performance obligation.

Delaying condition is encountered in many
different contracts in practice. In sales con-
tracts, if the sale of the relevant goods is to
be made according to the market price at a
future date determined in the contract, the
existence of a delaying condition may be
mentioned here. Likewisg, if the lease agree-
ment is concluded on the condition that the
tenant will be assigned to that city, the exis-
tence of a delaying condition is also in ques-
tion here®. The Earn-out mechanism operates
in a similar manner to the delaying condition
concept in the TCO. Earn-out payments are
generally conditional on the fulfilment of
certain performance criteria. This situation,
like the delaying condition, provides a struc-
ture that waits for the realization of a certain
event or performance. However, the perfor-
mance criteria in the earn-out mechanism are
usually related to financial targets or specif-

iliskisi kurulmamis olur. Taraflar, herhangi
bir ifa yukumlulagu altina girmezler, yeter
ki taraflardan birinin darustluk kuralina ay-
kirt davranisi kosulun gerceklesmemesine
sebep olmasin®. Ayni sekilde, TBK'nin 175/2
hakmune gore taraflardan biri kosulun ger-
ceklesmesini durustluk kuralina aykirr dav-
ranislar ile saglarsa kosul gerceklesmemis
sayilacak ve dolayisiyla bor¢c dogmayacak
ve taraflar herhangi bir ifa yukumlulugu alti-
na girmeyeceklerdir.

Geciktirici kosulile uygulamada bircok farkli
sozlesmede karsilasilmaktadir. Satis sozles-
melerinde, ilgili malin satisi s6zlesmede be-
lirlenmis, gelecek bir tarinteki piyasa fiyatina
gore yapilacaksa burada geciktirici kosulun
varligindan so6z edilebilir. Ayni sekilde, kira
sOzlesmesi kiracinin o sehre tayini ¢ikmasi
sarti ile yapiliyorsa burada da geciktirici ko-
sulun varligi s6z konusudur®. Earn-out me-
kanizmasi, TBK'da yer alan geciktirici kosul
kavramina benzer bir isleyis gosterir. Earn-
out 6demeleri, genellikle belirli performans
kriterlerinin gerceklestirilmesine baglidir.
Bu durum, geciktirici kosul gibi, belirli bir
olayin veya performansin gerceklesmesini
bekleyen bir yapi sunar. Ancak, earn-out
mekanizmasindaki performans kriterleri ge-
nellikle finansal hedefler veya sirketin belirli
performans olgutleriile ilgilidir ve genellikle
bir sure sonra tamamlanacak olaylar olarak
degerlendirilir. Geciktirici kosulda oldugu
gibi, earn-out mekanizmasinda da yukum-
laluklerin gerceklestirilmesi, belirli bir olayin
gerceklesmesine baglidir. Bu, alici ve satici
arasindaki anlagsmazliklarin dnlenmesine ve
taraflarin beklentilerinin daha net bir sekilde
tanimlanmasina yardimci olabilir. Bununla
birlikte, earn-out mekanizmasi genellikle
daha karmasik bir performans degerlendir-

.

ic performance measures of the company
and are usually considered as events to be
completed after a period of time. As with the
delaying condition, in the earn-out mecha-
nism, the fulfilment of obligations is condi-
tional on the occurrence of a specific event.
This can help to avoid disputes between the
buyer and seller and to define the expecta-
tions of the parties more clearly. However,
the earn-out mechanism usually involves
a more complex performance assessment
and has a more extensive structure than the
standard delaying clause in the law of obli-
gations. Lastly, the application of the Article
175/1 of the TCO mentioned in the delaying
clause will be very difficult in terms of earn-
out, as it will not be easy to prove that the
acquired company would have performed
much better financially if it had been better
managed, and that it performed poorly due
to the buyer's mismanagement’.

Consequently, the earn-out mechanism
and the delaying condition in the TCO refer
to situations where the fulfilment of obliga-
tions depends on the occurrence of certain
events. However, the earn-out mechanism
offers a more complex structure, often based
on performance evaluations and financial
targets. Both mechanisms can help parties to
better manage their expectations and avoid
disputes. In this context, understanding both
concepts are important for more effective
management and negotiations in financial
and legal processes.

B. Outcomes-Based Contract-
ing in Turkish Law

In Turkish law, outcomes-based contracts in
the result are contracts based on the achieve-
ment of a certain result based on the agree-
ments reached between the parties. In such
contracts, one party undertakes to achieve
a certain result, while the other party agrees
to pay a certain price in the event that this
result is realized. Outcomes-based contracts
in the result are widely used especially in
construction, engineering, software devel-
opment and similar projects.

The main obligation of the contractor in
outcomes-based contracts in the result is to
achieve the result specified in the contract.
The party undertaking to achieve the result is
obliged to provide the knowledge, skills and
resources necessary to achieve this result.
The other party, on the other hand, is obliged
to pay the price determined if the contract-

TURK HUKUKUNDA EARN-OUT MEKANIZMASI

mesi icerir ve borg¢lar kanunundaki standart
geciktirici kosuldan daha kapsamli bir ya-
piya sahiptir. Son olarak, geciktirici kosul-
da bahsedilen TBK'nin 175/1 hukmunun,
earn-out acisindan uygulanmasi oldukca
zor olacaktir, devralinan sirket eger daha
iyi yonetilseydi finansal olarak ¢ok daha iyi
performans gosterecedinin ve alicinin kotu
yonetimi sebebiyle kotu bir performans gos-
terdiginin ispati pek kolay olmayacaktir’.

Sonug olarak, earn-out mekanizmasi ve
TBK'daki geciktirici kosul, yukamluluklerin
yerine getirilmesinin belirli olaylarin ger-
ceklesmesine bagli oldugu durumlari ifade
eder. Ancak, earn-out mekanizmasi genellik-
le performans degerlendirmeleri ve finansal
hedeflere dayali olarak daha karmasik bir
yapl sunar. Her iki mekanizma da taraflarin
beklentilerini daha iyi ydbnetmelerine ve an-
lagsmazliklarin 6nlenmesine yardimci olabi-
lir. Bu baglamda, her iki kavramin da anla-
silmasi, finansal ve hukuki sureglerde daha
etkili yonetim ve muzakereler icin 6nem arz
etmektedir.

B. Tiirk Hukukunda Sonuca
Katilmali Sé6zlesmeler

Sonuca katilmali s6ézlesmeler, Turk huku-
kunda taraflar arasinda varilan anlasmalara
dayanarak belirli bir sonucun elde edilmesi
Uzerine kurulan sézlesmelerdir. Bu tur sozles-
melerde, taraflardan biri, belirli bir sonucun
elde edilmesini taahhut ederken, diger taraf
bu sonucun gergeklesmesi halinde belirli bir
bedel 6demeyi kabul eder. Sonuca katilmali
sozlesmeler, 6zellikle ingaat, muhendislik, ya-
ziim gelistirme ve benzeri projelerde yaygin
olarak kullanilir.

Sonuca katilmali sézlesmelerde, yuklenicinin
temel yukumlalugu, sézlesmede belirlenen
sonuca ulasmaktir. Sonucun elde edilmesini
taahhut eden taraf, bu sonuca ulasmak igin
gerekli olan bilgi, beceri ve kaynaklari sag-
lamakla yukumludur. Taraflardan digeri ise,
taahhutte bulunan tarafin taahhut edilen
sonuca ulasmasi halinde, belirlenen bedeli
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EARN-OUT MECHANISM IN TURKISH LAW

ing party achieves the promised result. The
parties must fulfil their obligations within the
period specified in the contract and under
the conditions specified.

Anoutcome-based sales contractis an agree-
ment that provides for an additional payment
tothe seller if certain performance targets are
met during the sale of a company or asset. In
such agreements, the buyer pays addition-
al consideration to the seller if the specified
targets are met. An outcomes-based sales
contract with earn-outs enable the parties
to share future uncertainties and reduce
the buyer’s risk while increasing the seller’s
potential gain. The application of the princi-
ple of outcomes-based sales contracts is a
common method, especially in the sale of
commercial enterprises or company sharesé.
This method envisages the payment of both
a fixed amount and an additional fee based
on future revenue in determining the sales
price. The TCO provides a general frame-
work for both outcomes-based contracts in
the outcome and the earn-out mechanism.

Some elements must be present in order for
the sales outcomes-based contracts in the
result to be valid. Clear and measurable per-
formance targets must be set for the agree-
ment to be valid. These targets can often be
financial indicators, sales figures, profit mar-
gins or specific achievements. The amount of
additional payment to be made if the targets
are met and the terms of payment must be
clearly defined. The timeframe within which
performance targets are to be realized and
when payment is to be made should be clear-
ly stated. Audit and reporting mechanisms
should be established for the objective eval-
uation of performance; independent auditors
can be utilized for this purpose.

Contracts of sale with outcomes-based re-
quire an additional payment if specified per-
formance targets are met. If the targets set
in the contract are met, the buyer becomes
obliged to make additional payments. Au-
dit and reporting processes are important
for the objective assessment of whether
the targets are met and for the resolution of
disputes that may arise in this process. The
agreement provides for the sharing of future
uncertainties between the parties, so that the
buyer shares the performance risk of the pur-
chased asset with the seller.

Earn-out agreements are encountered as
earn-out agreements in mergers and ac-

o6demekle yukumludur. Taraflar, sézlesmede
belirtilen sure icinde ve belirlenen sartlarda
yukumluluklerini yerine getirmek zorundadir.

Sonuca katilmali satis sd6zlesmesi, bir sirketin
veya varligin satisi sirasinda, belirli perfor-
mans hedeflerine ulasilmasi halinde saticlya
ek bir 6deme yapilmasini 6ngoéren bir anlas-
madir. Bu tar anlasmalarda, belirlenen hedef-
lere ulasilmasi durumunda alici, saticlya ek
bir bedel 6der. Sonuca katilmali satis s6z-
lesmeleri, taraflarin gelecekteki belirsizlikleri
paylagsmasini saglar ve alicinin riskini azaltir-
ken, saticinin potansiyel kazancini artirir. So-
nuca katilma esasinin satis sézlesmelerinde
uygulanmasi, 6zellikle ticari isletmelerin veya
sirket hisselerinin satisinda yaygin biryontem
olarak karsimiza ¢ikmaktadir®. Bu yontem,
satis bedelinin belirlenmesinde hem sabit bir
miktar hem de gelecekte elde edilecek gelir
Uzerinden ek bir Ucretin ©denmesini dngorur.
TBK hem sonuca katilmali s6zlesmeler hem
de earn-out mekanizmasi acisindan genel bir
cerceve sunmaktadir.

Sonuca katilmali satis s6zlesmesinin gecerli
olabilmesi icin bazi unsurlarin bulunmasi ge-
rekmektedir. Anlasmanin gecerliligi icin acik
ve olculebilir performans hedeflerinin belir-
lenmis olmasi gerekmektedir. Bu hedefler
genellikle finansal gostergeler, satis rakamla-
r, kar marjlari veya belirli basarilar olabilir. He-
deflerin ger¢eklesmesi durumunda yapilacak
ek 6demenin miktari ve 6deme sartlari net bir
sekilde belirlenmis olmalidir. Performans he-
deflerinin hangi sure zarfinda gergeklesecegi
ve 6demenin ne zaman yapilacagi acikca be-
lirtilmelidir. Performansin objektif bir sekilde
degerlendirilmesi i¢in denetim ve raporlama
mekanizmalari kurulmalidir, bu konuda ba-
gimsiz denetgilerden hizmet alinabilir.

Sonuca katilmali satig sozlesmeleri, belirlenen
performans hedeflerine ulasilmasi halinde ek
6deme yapilmasini gerektirir. S6zlesmede be-
lirlenen hedeflerin gergeklesmesi durumun-
da, alici ek 6deme yapmakla yukumlu hale
gelir. Hedeflerin gerceklesip gerceklesmedi-
ginin objektif olarak degerlendirilmesi ve bu
surecte ortaya cikabilecek anlasmazliklarin
¢6zamu igin denetim ve raporlama suregleri
o6nem tasir. Anlagma, taraflar arasinda gele-
cekteki belirsizliklerin paylasilmasini saglar,
boylece alici, satin alinan varligin performans
riskini satici ile paylagsmis olur.

Sonuca katilmali satis s6zlesmeleri ile, birles-
me ve devralma islemlerinde earn-out anlas-
malari olarak karsilagilmaktadir. Bir sirketin

quisitions. In the process of acquisition of a
company, earn-out agreements provide for
additional payments in the event that the ac-
quired company reaches certain financial tar-
gets. In these agreements, the buyer agrees
to pay a fixed price to the seller as well as an
additional fee based on the revenues of the
acquired company at a certain time®.

As aresult, sale outcomes-based contractsin
the outcome are flexible and dynamic agree-
ments that enable the parties to make or re-
ceive additional payments based on future
performance. Within the framework of the
TCO and other relevant legal regulations,
the validity of such agreements requires that
performance targets are clearly defined,
payment terms are clear and control mecha-
nisms are in place. Earn-out agreements, es-
pecially with their application in M&A trans-
actions, enable the parties to share the risks
and rewards in a balanced manner.

VI. CONCLUSION

Earn-out mechanism plays a critical role in
M&A transactions to balance the valuation
differences and risks between the buyer
and seller. This mechanism is particularly
preferred for the acquisition of companies
with high growth potential or uncertain fu-
ture performance. By agreeing on a certain
base price between the buyer and seller, a
fair valuation is ensured between the parties
by making additional payments based on
future performance criteria. However, the
earn-out mechanism is not directly regulated
under Turkish law and the legal nature and
implementation details of such agreements
are shaped depending on the terms of the
parties’ agreement and contractual provi-
sions.
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TURK HUKUKUNDA EARN-OUT MEKANIZMASI

devralinmasi surecinde, devralinan sirketin
belirli finansal hedeflere ulasmasi durumun-
da ek 6deme yapilmasi muessesesi, earn-out
anlagmalari ile duzenlenmektedir. Bu anlas-
malarda alici, saticlya sabit bir bedel 6de-
menin yani sira devralinan sirketin belirli bir
zamanda elde edecegi gelirler Gzerinden bir
ek ucret 6demeyi de kabul eder®.

Sonugc olarak, sonuca katilmali satis sozles-
meleri, taraflarin gelecekteki performansa
dayali olarak ek 6deme yapmasini veya al-
masini saglayan esnek ve dinamik anlagma-
lardir. TBK ve ilgili diger yasal duzenlemeler
cercevesinde, bu tur sdzlesmelerin gecerliligi
icin performans hedeflerinin agik¢a belirlen-
mis olmasi, 6deme sartlarinin net olmasi ve
denetim mekanizmalarinin kurulmus olmasi
gerekmektedir. Sonuca katilmali satis s6zles-
meleri, 6zellikle birlesme ve devralma islemle-
rindeki uygulamasiyla, earn-out anlagmalari,
taraflarin risk ve kazanclarini dengeli bir sekil-
de paylasmalarini saglar.

VI. SONUC

Earn-out mekanizmasi, birlesme ve devralma
islemlerinde alici ve satici arasindaki deger-
leme farkliliklarini ve riskleri dengelemekicin
kritik bir rol oynamaktadir. Bu mekanizma,
Ozellikle buyume potansiyeli yuksek veya
gelecekteki performansi belirsiz olan sirketle-
rin satin alinmasinda tercih edilmektedir. Alici
ve saticl arasinda belirli bir baz fiyat Gizerinde
anlasarak, gelecekteki performans kriterle-
rine dayali ek 6demelerin yapilmasi yoluyla
taraflar arasinda adil bir degerleme saglan-
maktadir. Ancak, Turk hukukunda earn-out
mekanizmasi dogrudan duzenlenmemis
olup bu tur anlagmalarin hukuki niteligi ve
uygulama detaylari, taraflarin anlasma sart-
larina ve s6zlesme hukumlerine bagli olarak
sekillenmektedir.
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