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It is believed that in order to eradicate historical and systemic inequalities, positive
discrimination practices from the past to the present are imperative. This article ex-
amines the historical development of positive discrimination against women in Tiir-
kiye, exploring its parallel relationship with the evolution of women’s rights, social
changes, and legal reforms.

Gecmisten giiniimiize pozitif ayrimcilik uygulamalarimin, tarihsel ve sistematik esitsiz-
likleri gidermek adina mutlak suretle gereken bir husus oldugu diisiiniilmektedir. Bu
makalede, Osmanli imparatorlugu'ndan giiniimiize dek Tiirkiye’de kadina yonelik po-
zitif ayrimcilik iceren yasal diizenlemelerin tarihsel gelisimi, kadin haklarinin tarihsel
gelisimi, toplumsal degisimlerin ve hukuki reformlarin paralel bir yansimasi olarak ele
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I.INTRODUCTION

“Positive discrimination refers to policies that
provide preferential treatment and support
to historically disadvantaged or marginalized
groups, aiming to promote social justice and
equality.” The existence of positive discrim-
ination over time has been ideologically
linked to the development of the principle of
merit. The fact that the principle of merit has
asay in many areas such as social, economic,
etc. has brought with it the concept of “Mer-
itocracy”. Although the expression meritoc-
racy is known only as a form of government,
it means that the meritorious can obtain
power. Meritocracy is known as an ideology
against discrimination, but it has led to some
negative discrimination due to its disregard
for historical and systemic inequalities. Even
if these negative discriminations are not the
natural consequences of meritocracy, they
are likely to occur when the balance of inter-
ests is taken into account and they are fre-
quently encountered in our concrete lives.
Positive discrimination, on the other hand,
has emerged as practices opposed to nega-
tive discrimination that has developed over
time; It aims to balance the disadvantages
that groups that are negatively discriminat-
ed against in areas such as education, em-
ployment, health care and political repre-
sentation are systematically exposed. When

1. GIRIS

Pozitif ayrimcilik (positive discrimination)
terimi, toplumsal adaleti ve esitligi tesvik
etmek icin belirli gruplara yonelik ayricalik-
i muamele ve destek saglanmasini icerir.
Pozitif ayrnmciligin zaman i¢ginde varolusu
ideolojik acidan liyakat ilkesinin gelisme-
si ile baglantili olmustur. Liyakat ilkesinin
sosyal, ekonomik ve benzeri birgcok alanda
s0z sahibi olmasi, beraberinde “Meritokra-
si” kavramini getirmistir. Meritokrasi ifadesi
yalnizca bir yonetim sekli olarak bilinse de
liyakatli olanin gucu elde edebilmesi anlami-
na gelmektedir. Meritokrasi, ayrimciliga karsi
birideoloji olarak bilinir ancak tarihsel ve sis-
temsel esitsizlikleri gbzetmemesi sebebi ile
bir takim negatif ayrimciliklara yol agmustir.
Bu negatif aynmciliklar meritokrasinin do-
gal sonuglari olmasa dahi menfaat dengesi
gozetildiginde meydana gelmesi muhtemel
ve somut yasamlarimizda siklikla karsimiza
ctkan ayrimciliklardir. Pozitif ayrimcilik ise za-
man i¢erisinde gelisen negatif ayrimciliklara
karsit uygulamalar olarak ortaya ¢ikmis; egi-
tim, istihdam, saglik hizmetleri ve siyasi tem-
sil gibi alanlarda negatif ayrimciliga ugrayan
gruplarin sistematik olarak maruz kaldiklari
dezavantajlari dengelemeyi amaclamakta-
dir. Tersine aynmcilik seklinde de bilinen
pozitif ayrimciligin ilkeleri ve kadin haklari
bir buttn olarak ele alindiginda; kadina yo-

the principles of positive discrimination,
sometimes known as a synonym for reverse
discrimination, and women'’s rights are con-
sidered as a whole, positive discrimination
against women includes legal arrangements
that provide special rights and protections
for women in order to ensure gender equal-
ity. In our article, following the evaluation of
the elements that make up positive discrim-
ination, positive discrimination practices in
Turkish Law will be examined in the context
of women’s rights, and the necessity of these
positive discrimination practices in order to
ensure equality will be discussed from an
objective perspective.

II. CORNERSTONES OF
POSITIVE DISCRIMINA-
TION

Positive discrimination is a set of special
policies and regulations implemented to
ensure that historically disadvantaged or
marginalized groups have equal opportuni-
ties in social, economic and political fields.
The issues on which this concept is based;
with the help of temporary and target-orient-
ed practices carried out within the scope of
equality; historical, systematic, genetic, etc.
disadvantages.

nelik pozitif ayrimcilik, toplumsal cinsiyet
esitligini saglamak amaciyla kadinlara yo-
nelik 6zel haklar ve korumalar getiren yasal
duzenlemeleriicermektedir. Yazimizda, pozi-
tif ayrimciligi olusturan unsurlann degerlen-
dirilmesinin akabinde Turk Hukuku’nda yer
edinmis pozitif ayrimcilik uygulamalari kadin
haklari baglaminda incelenecek, bahsi ge-
¢en pozitif aynimcilik uygulamalarinin esitligi
saglamak adina gerekliligi objektif bir bakis
acisiyla ele alinacaktir.

II. POZIiTiF AYRIMCILI-
GIN TEMEL TASLARI

Pozitif ayrimcilik, tarihsel olarak dezavantajli
veya marijinalize edilmis gruplarin toplumsal,
ekonomik ve siyasi alanlarda esit firsatlara
sahip olmalarini saglamak amaciyla uygu-
lanan 6zel politikalar ve duzenlemeler bu-
tanadar. Bu kavramin esas aldigi hususlari;
esitlik kapsaminda gerceklestirilen, gecici
ve hedefe yonelik uygulamalar yardimi ile;
tarihsel, sistematik, genetik ve benzeri de-
zavantajlarin giderilmesi olarak aciklamak
mumkunduar.
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1 Universal Declaration of Human
Rights Online, https://www.hsk.
gov.tr/Eklentiler/Dosyalar/9a3b-

fe74-cdc4-4ae4-b876-8cb1d7eeae0b.
pdf (Last Access Date:16.07.2024).

2 Universal Declaration of Human
Rights Online, op. cit.

3 Article 10 of the Constitution.

4 Article 11 of the Constitution.
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A. Principle of Equality

The principle of equality was first enshrined
in Article 7 of the Bill of Rights, stating that
everyone is equal before the law and has the
right to equal protection’. According to the
relevant article, “Everyone is equal before the
law and has the right to benefit from the equal
protection of the law without distinction.
Everyone has the right to equal protection
against any discriminatory treatment contrary
tothis Declaration and against any incitement
to such discriminatory treatment”?. Today, Ar-
ticle 10 of the Constitution serves as the legal
basis for the principle of equality. According
to Article 10 of the Constitution, “Everyone is
equal before the law without discrimination
on the basis of language, race, color, gender,
political opinion, philosophical belief, reli-
gion, sect and similar reasons. Women and
men have equal rights. The state is obliged to
ensure that this equality is realized. Measures
to be taken for this purpose cannot be inter-
preted as contrary to the principle of equality.
Measures to be taken for children, the elderly,
the disabled, widows and orphans of martyrs
of war and duty, and disabled and veterans
cannot be contrary to the principle of equal-
ity. No privilege can be granted to any per-
son, family, group or class. State organs and
administrative authorities are obliged to act
in accordance with the principle of equality
before the law in all their transactions™. Ac-
cording to the provision of Article 11 of the
Constitution, “The provisions of the Consti-
tution are the basic rules of law that bind the
legislative, executive and judicial organs, ad-
ministrative authorities and other institutions
and persons™, With this provision, the obli-
gation of all institutions and organizations to
actin accordance with the principle of equal-
ity is emphasized. Positive discrimination is
based on the principles of social equality and
justice; For this reason, special measures are
taken to eliminate the existing inequalities of
disadvantaged groups and to provide them
with equal opportunities in the material im-
plementation of positive discrimination.

B. Elimination of Historical and
Systematic Disadvantages

We have already mentioned that positive dis-
crimination includes a series of policies and
practices that aim to remedy the disadvan-
tages that certain groups have historically
and systematically suffered. Positive discrim-
ination requires taking special measures to
ensure that they have equal opportunities in

A. Esitlik ilkesi

Esitlik ilkesi, ilk kez Bill of Rights’in 7. madde-
sinde kanun 6nunde esitlik olarak duzenlen-
mistir’. ilgili maddeye gore “Kanun éntinde
herkes esittir ve farksiz olarak kanunun egit
korumasindan istifade hakkini haizdir. Herke-
sin isbu Beyannameye aykiri her tarld ayirde-
dici muameleye karsi ve bdyle bir ayirdedici
muamele icin yapilacak her tarlu kigkirtmaya
karsi esit korunma hakki vardir"2. Gunamuz-
de esitlik ilkesinin yasal dayanagi olarak Ana-
yasa madde 10 kargimiza ¢gikacaktir. Anayasa
madde 10 hukmune gore; “Herkes, dil, irk,
renk, cinsiyet, siyasi dustince, felsefi inancg,
din, mezhep ve benzerisebeplerle ayinm go-
zetilmeksizin kanun énunde esittir. Kadinlar
ve erkekler esit haklara sahiptir. Devlet, bu
esitligin yasama gecmesini saglamakla yu-
kumladdr. Bu maksatla alinacak tedbirler
esitlik ilkesine aykiri olarak yorumlanamaz.
Cocuklar, yaslilar, 6zarluler, harp ve vazife
sehitlerinin dul ve yetimleri ile malul ve gazi-
ler icin alinacak tedbirler esitlik ilkesine ayki-
riolamaz. Hicbir Kisiye, aileye, zimreye veya
sinifa imtiyaz taninamaz. Devlet organlari ve
idare makamlari butun islemlerinde kanun
onunde esitlik ilkesine uygun olarak hareket
etmek zorundadirlar”3, Anayasanin 11. mad-
desi hukmune gore de; “Anayasa hakumleri,
yasama, ydrutme ve yargi organlarini, idare
makamlarini ve diger kurulus ve kigileri bag-
layan temel hukuk kurallaridir™. Bu hakium-
le tum kurum ve kuruluslarin esitlik ilkesiyle
bagli hareket etme zorunlulugu vurgulan-
maktadir. Pozitif ayrimcilik toplumsal esitlik
ve adalet ilkelerini temel alir; bu sebeple po-
zitif aynmciligin maddi olarak uygulanmasin-
da, dezavantajli gruplarin mevcut esitsizlikle-
rini gidermek ve onlara esit firsatlar sunmak
icin ozel tedbirler alinir.

B. Tarihsel ve Sistematik De-
zavantajlarin Giderilmesi

Pozitif ayrimciligin, belirli gruplarin tarihsel
ve sistematik olarak maruz kaldiklari deza-
vantajlari gidermeyi amaglayan bir dizi poli-
tika ve uygulamayi icerdiginden bahsetmis-
tik. Pozitif ayrimcilik, toplumsal, ekonomik ve
siyasi hayatta esit firsatlara sahip olmalarini
saglamak icin 6zel dnlemler almayi gerekti-
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social, economic and political life. In today’s
social life of Turkey, positive discrimination
practices are absolutely necessary in order to
prevent the aforementioned groups of peo-
ple from being exposed to inequality.

C. Temporary and Targeted
Applications

Positive discrimination policies are usually
designed to be temporary and targeted to
specific goals. The goal is to achieve equity
over a period of time and eliminate the need
for special regulations when these goals are
achieved. When the need for special regu-
lations disappears, the need for positive dis-
crimination practices will also decrease. The
fact that positive discrimination practices are
temporary is of great importance in terms of
not disturbing the balance against the other
party.

I1l. OVERVIEW OF PERI-
OoDSs

A. Ottoman Period

The legal system in the Ottoman Empire was
divided into two main categories: customary
law and Sharia law: Customary law is all of
the legal rules applied by the state in areas
such as administrative, financial and criminal
law, based on the orders and edicts of the
sultan. These rules are shaped according to
the needs of the state, apart from Islamic law.

rir. Ganamuz Turkiye'si sosyal yasantisinda
bahsi gecen kisi topluluklarinin esitsizlige
maruz kalmamalari icin pozitif ayrimcilik
uygulamalar mutlak suretle gereken bir hu-
sustur.

C. Gegici ve Hedefe Yonelik
Uygulamalar

Pozitif ayrnimcilik politikalari, genellikle gegici
ve belirli hedeflere yonelik olarak tasarlanir.
Amag, belirli bir sure iginde esitligi saglamak
ve bu hedeflere ulasildiginda 6zel duzen-
lemelere olan ihtiyaci ortadan kaldirmaktir.
Ozel duzenlemelere duyulan ihtiyag ortadan
kalktiginda pozitif ayrimcilik uygulamalarina
duyulan gereksinim de azalacaktir. Pozitif
ayrimcilik uygulamalarinin gecici nitelikte
olmasi dengenin diger taraf aleyhine bozul-
mamasli bakimindan buyuk énem tasir.

11l. DONEMLERE BAKIS

A. Osmanli Donemi

Osmanli imparatorlugu’nda hukuk sistemi
iki ana kategoriye ayrilmistir: 6rfi hukuk ve
ser'i hukuk. Orfi hukuk, devletin idari, mali ve
ceza hukuku gibi alanlarda uyguladigi, padi-
sahin emir ve fermanlarina dayanan hukuk
kurallarinin tamamidir. Bu kurallar, islam hu-
kukunun disinda, devletin ihtiyaclarina gore
sekillendirilmistir. Ornegin; Arazi Kanunna-

MAKALELER

DiPNOT

1 insan Haklar Evrensel Beyannamesi
Cevrimici https://www.hsk.gov.tr/Ek-
lentiler/Dosyalar/9a3bfe74-cdc4-4a-
e4-b876-8cb1d7eeae05.pdf (Son
Erisim Tarihi:16.07.2024)

2 insan Haklari Evrensel Beyanname-
siCevrimigia.g.e.

3 Anayasa madde 10.

4 Anayasa madde 11.
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Forexample, although the Arazi Kanunname-
si remains within the boundaries of Islamic
law, it contains customary regulations that
give equal inheritance rights to sons and
daughters. Sharia law, on the other hand,
is a legal system based on Islamic law and
shaped according to religious rules. This le-
gal system has been seen in areas such as
family law, inheritance law, and personal sta-
tus. Sharia law was based on the Qur'an and
Hadith, the main sources of Islam, and was
applied by the gqadi courts. In Sharia Law, the
legal status of women is determined accord-
ing to Islamic law. Women have certain rights
in matters such as inheritance law, marriage
and divorce. For example, in inheritance law,
women received less shares than men. In
customary law, on the other hand, the legal
status of women is shaped according to the
needs of the state®.

The legal status of women in the Ottoman
Empire was largely based on Islamic law
(Sharia) and traditional customs. While Islam-
ic law granted certain rights to women, these
rights were generally more limited than those
granted to men. Women had certain rights in
matters such as inheritance, marriage and di-
vorce. For example, under Islamic law, wom-
en received a smaller share of inheritance
than their brothers. In marriage, although
women'’s consent was important, the right
to divorce was more limited than that of men.

The first important regulation that included
positive discrimination against women in the
Ottoman Empire was the irade-i Seniyye dat-
ed 1847. irade-i Seniyye, which means “Sul-
tan’s Order”, is known as an important legal
document in the Ottoman Empire. This doc-
ument was issued by order of Sultan Abdul-
mecid. irade-i Seniyye was accepted as the
first step in a series of steps that initiated legal
reform in the Ottoman Empire; It has been of
great benefit in determining the principles
regarding the application of the principles
of equality, justice and the rule of law. This
document was a document that aimed to
eliminate discrimination by its nature by de-
claring that all Ottoman citizens were equal
before the law. In addition, this order is seen
as a step that started the modernization pro-
cess in the Ottoman Empire. irade-i Seniyye
formed a basis for the modernization of the
legal system in the Ottoman Empire and its
convergence to the European legal system.
In the Ottoman Empire, until this date, it was
possible to give inheritance to girls in the di-
vision of inheritance, if there were no male

mesi, islam hukuku sinirlari icinde kalmakla
birlikte, kiz ve erkek evlatlara esit intikal hakki
taniyan orfidtuzenlemeler icermektedir. Ser’i
hukuk ise islam hukukuna dayanan ve dini
kurallara gore sekillenen hukuk sistemidir.
Bu hukuk sistemi, aile hukuku, miras huku-
ku ve kisisel statt gibi alanlarda gérulmus-
tar. Ser’i hukuk, islam’in temel kaynaklari
olan Kur'an ve Hadis’e dayanmis ve kadi
mahkemeleri tarafindan uygulanmistir. Ser’i
Hukukta kadinlarin hukuki stattsu, islam
hukukuna gore belirlenmistir. Kadinlar, miras
hukuku, evlilik ve bosanma gibi konularda
belirli haklara sahip olmuslardir. Ornegin, mi-
ras hukukunda kadinlar, erkeklere gore daha
az pay almislardir. Orfi hukukta ise kadinlarin
hukuki stattsu, devletin ihtiyaglarina goére
sekillendirilmigtir®.

Osmanli imparatorlugu’nda kadinlarnn hu-
kuki statust, buyuk olgude islam hukuku
(Seriat) ve geleneksel orf ve adetlere da-
yanmaktaydi. islam hukuku, kadinlara belirli
haklar tanimakla birlikte, bu haklar genellikle
erkeklere taninan haklardan daha sinirliydi.
Kadinlarin miras hakki, evlilik ve bosanma
gibi konularda belirli haklari bulunmaktaydi.
Ornegin, islam hukuku uyarinca kadinlar, er-
kek akrabalarina kiyasla daha az miras payi
alirdi. Evlilikte ise, kadinlarin nizasi Gnemli ol-
makla birlikte, bosanma hakki erkeklere gore
daha kisitliyd.

Osmanli imparatorlugu’nda kadina yonelik
pozitif aynimcilik iceren ilk Gnemli duzenleme
1847 tarihli irade-i Seniyye olmustur. “Padi-
sah Emri” anlamina gelen irade-i Seniyye,
Osmanli imparatorlugu>nda énemli bir hu-
kuk belgesi olarak bilinir. Bu belge, Sultan
Abdulmecid»in emriyle yayinlanmistir. irade-i
Seniyye, Osmanli imparatorlugu>nda hukuk
reformunu baslatan bir dizi adimin ilk adimi
olarak kabul edilmis; esitlik, adalet ve hukuk
devleti ilkelerinin uygulanmasina iliskin ilke-
leri belirlemede buyuk faydalar saglamistir.
Bu belge, tum Osmanli vatandaslarinin ka-
nun 6nunde esit oldugunu ilan ederek nite-
ligi itibanyla ayrimciligin ortadan kaldirilma-
siniamagclayan bir belge olmustur. Ayrica bu
emir Osmanli imparatorlugu’nda modernles-
me sUrecini baglatan bir adim olarak da go-
ralar. Osmanli imparatorlugu’nda hukuk sis-
teminin modernlestirilmesi ve Avrupa hukuk
sistemine yakinlastinlmasi hususlarina irade-i
Seniyye bir temel olusturmustur. Osmanli'da
bu tarihe kadar miras paylagsiminda kiz ¢o-
cuklarina miras verilmesi erkek ¢cocuk bu-
lunmamasi halinde ve bir bedel karsiiginda
mumkun iken, irade-i Seniyye’de; devlet ara-
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children and for a price, in the irade-i Seniyye;
Itisarranged in such a way that the state land
will be divided equally between sons and
daughters®. After the irade-i Seniyye, another
reform-oriented amendment for women was
the Arazi Kanunnamesi of 1858. Arazi Kanun-
namesi aimed to secure women'’s economic
independence and property rights by rec-
ognizing women'’s right to own and inherit
property. Arazi Kanunnamesi recognized the
rights of women to acquire and bequeath
immovable property, thus allowing women
to take a more active role in economic life.
This regulation is considered an important
advance in the legal status of women in the
Ottoman Empire. However, social and cul-
tural barriers to the implementation of these
rights have limited women'’s full enjoyment
of these rights. At this point, we would like to
emphasize that laws and rules do not matter
if they are not implemented’.

Other reforms carried out during the Tan-

zisinin erkek ve kiz evlat arasinda esit oran-
da paylastirilacagi seklinde duzenlenmistir®.
irade-i Seniyye>den sonra kadinlara yonelik
reform niteligindeki bir diger duzenleme
1858 tarihli Arazi Kanunnamesi olmustur.
Arazi Kanunnamesi, kadinlara mulk edinme
ve miras birakma hakkini taniyarak kadinlarin
ekonomik bagimsizliklarini ve malkiyet hak-
larini guvence altina almayi amaglamistir.
Arazi Kanunnamesi, kadinlarin tasinmaz mal
edinme ve miras birakma haklarini tanimis,
boylece kadinlarin ekonomik hayatta daha
aktif bir rol almalarini saglamistir. Bu duzen-
leme, Osmanli imparatorlugu’nda kadinlarin
hukuki statusunde énemli bir ilerleme olarak
kabul edilmektedir. Ancak, bu haklarin uygu-
lanmasinda karsilasilan toplumsal ve kulturel
engeller, kadinlarin bu haklardan tam anla-
miyla yararlanmasini sinirlamistir. Bu noktada
yasa ve kurallarin, uygulanmadigi takdirde
bir neminin olmadigini vurgulamak isteriz’.

Tanzimat Dénemi’nde (1839-1876) ger-

zimat Period (1839-1876) also improved the
legal status of women. In this period, girls’
right to education was expanded and wom-
en’s participation in social life was encour-
aged with the regulations made in the field of
education. Following the Land Law, the first
girls” high school was opened on January
6, 1859. At the time when the first girls’ high
school was opened, there were 13 boys’ sec-
ondary schools in the Ottoman Empire, and
when we look at the difference between the
number of secondary schools, we see the ne-
cessity of this positive discrimination with a
concrete event. Another important develop-
ment in the field of education for women is
the 1869 Maarif Nizamnamesi. Apart from the
primary schools, the concepts of administra-
tive school as a high-level civilian secondary
or high school were used for the first time in
this regulation, and it was made compulso-
ry for girls aged 7-11 to attend the primary
school. After the regulation, compulsory pri-
mary education will come with the 1876 Ka-
nun-i Esasié. In the Kanun-i Esasi, which was
promulgated on December 23, 1876, the first
and last constitution of the Ottoman Empire,
the right to equality before the law was reg-
ulated regardless of gender, and compulso-
ry primary education for girls was repeated.
Unfortunately, in the political field, as in the
field of education, regulations have not been
made; “The number ofthe members of the As-
sembly shall be organized in terms of every
fifty thousand inhabitants of the Osmaniyeh™®.
With the article, it was stipulated that one
MP would be elected to the Parliament for

ceklestirilen diger reformlar da kadinlarin
hukuki statusunde iyilestirmeler saglamis-
tir. Bu donemde, egitim alaninda yapilan
duzenlemelerle kiz ¢ocuklarinin egitim
hakki genisletilmis ve kadinlarin toplumsal
hayata katilimi tesvik edilmistir. Arazi Kanun-
namesinin ardindan 6 Ocak 1859 tarihinde
ilk kiz rustiyesi acilmistir. ilk kiz rustiyesinin
acildigi tarihte Osmanli‘da 13 erkek rustiyesi
bulunmakta idi, rustiyeler sayilari arasinda-
ki farka bakildiginda bu pozitif ayrimciligin
gerekliligini somut bir olay ile tekrar gérmus
oluyoruz. Kadinlar i¢in egitim alanindaki
onemli gelismelerden bir digeri de 1869
Maarif Nizamnamesi‘dir. Sibyan mektepleri
disinda, bir ust duzey sivil ortaokul veya lise
olarak idadi mektebi kavramlari ilk kez bu
nizamnamede kullanilmig, Nizamname ile
7-11 yaslarindaki kizlarin sibyan mektebine
devam etmesi zorunlu hale getirilmigtir. Ni-
zamnameden sonra zorunlu ilkogretim 1876
Kanun-i Esasi ile gelecektir®. Osmanli Dev-
leti'nin ilk ve son anayasasi olan 23 Aralik
1876'dailan edilmis Kanun-i Esasi’de kanun
onunde esitlik hakki cinsiyet gozetilmeksi-
zin duzenlenmis, kiz ¢ocuklarina zorunlu
ilkogretim tekrarlanmistir. Ne yazik ki siyasi
alanda, egitim alaninda oldugu gibi duzen-
lemeler yapilmamis; “Heyeti Mebusanin
miktari azasi tebaai osmaniyeden her ellibin
nufus zukurda bir nefer olmak itibariyle ter-
tip olunur.”® maddesi ile Meclis-i Mebusan’a
her 50.000 erkek icin bir mebus secilecegi
ongorulerek kadin se¢gmenler yok sayilmis-
tir. 1865 yilinda ise Osmanli topraklarinda,
kadinlarin kole ve cariye olarak alinip satil-
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every 50,000 men, and women voters were
ignored. In 1865, it was forbidden to buy and
sell women as slaves and concubines in the
Ottoman lands, but these reforms generally
affected a limited segment of the population
and did not spread to the broad masses of
the people™.

“There is no logical reason for women’s po-
litical incompetence. The hesitation and
negative way of thinking about it is a dying
memory of a social quality of the past.”

Mustafa Kemal Atattirk

The Second Constitutional Period (1908-
1918) was an important turning point in
women’s rights in the Ottoman Empire.
During this period, awareness of women’s
rights increased and women took various
initiatives to take more part in social life. With
the proclamation of the Second Constitu-
tional Monarchy, modernization and west-
ernization efforts in Ottoman society gained
momentum, and this process also affected
women'’s search for rights.

During this period, women defended their
rights by establishing various associations
and societies and struggled to take a more
active role in social life. These associations,
founded by women, have been active in is-
sues such as education, working life, politi-
cal rights and social reforms. One of the most
striking of these associations is the “Osmanli
Mudafaa-i Hukuk Cemiyeti” in 1913". The
starting point of this society was its publica-
tion in the legal journal “Women’s World”,
the society carried out important studies on
women'’s rights and aimed to improve the
social status of women.

Osmanli Mudafaa-i Hukuk Cemiyeti made
various demands on issues such aswomen'’s
right to education, participation in working
life and political representation. In order to
raise the level of education of women, the
Society opened schools, encouraged wom-
en to have professions and made efforts to
represent women in political life. In addition,
awareness was raised on women's rights
through the society’s publications and ef-
forts were made to gain public support.
Among the activities of the Society were is-
sues such as giving importance to women's
education, increasing their participation in
working life and recognizing their political
rights. Mudafaa-i Hukuk has advocated for
women to take a more active role in social

malari yasaklanmis, ancak bu reformlar ge-
nellikle sinirli bir kesimi etkilemis ve genis
halk kitlelerine yayilmamigtir°.

“Kadinin siyasal yetersizligine mantikli hic-
bir sebep yoktur. Bu konudaki tereddtit ve
olumsuz ddstnus bigcimi, gecmisin toplum-
sal bir niteliginin can ¢cekisen bir hatirasidir.”

Mustafa Kemal Atattirk

Il. Mesrutiyet D6nemi (1908-1918), Osmanli
imparatorlugu’nda kadin haklar konusunda
onemli bir dénum noktasi olmustur. Bu do-
nemde, kadin haklari konusunda farkindalik
artmis ve kadinlar toplumsal hayatta daha
fazla yer almakicin cesitli girisimlerde bulun-
muslardir. Il. Megrutiyet'in ilaniyla birlikte, Os-
manli toplumunda modernlesme ve batililas-
ma cabalari hizkazanmis, bu strec kadinlarin
hak arayislarini da etkilemistir.

Bu doénemde, kadinlar cesitli dernekler ve
cemiyetler kurarak haklarini savunmus ve
toplumsal hayatta daha aktif rol almak icin
mucadele etmislerdir. Kadinlarin kurdugu bu
dernekler, egitim, calisma hayati, siyasi hak-
lar ve sosyal reformlar gibi konularda faaliyet
gostermistir. Bu dernekler arasinda en dikkat
cekici olanlardan biri, 1913 yilinda kurulan
Osmanli Mudafaa-i Hukuk-1 Nisvan Cemiye-
ti‘dir™. Bu cemiyetin c¢ikis noktasi “Kadinlar
Dunyas!” adli hukuki dergide yayimlanmasi
olmustur, cemiyet kadin haklar konusunda
onemli calismalar yapmis ve kadinlarin top-
lumsal statusunu iyilestirmeyi amaclamistir.

Osmanli Mudafaa-i Hukuk-1 Nisvan Cemiye-
ti, kadinlarin egitim hakki, calisma hayatina
katilimi ve siyasi temsil gibi konularda cesitli
taleplerde bulunmustur. Cemiyet, kadinlarin
egitim seviyesini yukseltmek amaciyla okul-
lar agmis, kadinlarin meslek sahibi olmala-
rini tesvik etmis ve kadinlarin siyasi hayatta
temsil edilmesii¢in caba gostermistir. Ayrica,
cemiyetin yayin organlar araciligiyla kadin
haklari konusunda farkindalik yaratilmis ve
kamuoyunun destegi kazanilmaya ¢alisiimis-
tir. Cemiyetin faaliyetleri arasinda kadinlarin
egitimine 6nem verilmesi, calisma hayatina
katiimlarinin artirlmasi ve siyasi haklarinin
taninmasi gibi konular yer almistir. Mudafaa-i
Hukuk-1 Nisvan Cemiyeti, kadinlarin toplum-
sal hayatta daha aktif rol almasini savunmus
ve bu dogrultuda cesitli etkinlikler ve yayin-
lar gerceklestirmistir. Cemiyetin kurucusu
Nuriye Ulviye Mevlan Civelek, aynizamanda
Kadinlar Dunyasi dergisinin de kurucusudur.
Kadinlar Dunyasi'nda kadinlar, yasadikla-
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life and has carried out various activities and
publications in this direction. The founder of
the society, Nuriye Ulviye Mevlan Civelek,
is also the founder of the Women's World
magazine. In Women's World, women ques-
tioned the society they lived in and their po-
sition in this society, struggled against the in-
equalities and traditions that restricted them,
and demanded to benefit from the freedoms
of the Second Constitutional Period. They
worked to “renew” their lives in the new ur-
ban life brought about by modernization and
turned this effort into an organized women'’s
movement. She advocated a “women’s rev-
olution” that would spread to the family,
working life, law, education and all areas of

social life'2. Mudafaa-i Hukuk-1 Nisvan Cemi-
yeti was an important part of the women's
movement in the last years of the Ottoman
Empire and the first years of the Republic of
Turkiye. In this period, women's search for
rights was not limited to associations and
societies, but also made their voices heard
through the press and broadcasting organs.
Women writers and journalists have written
articles on women'’s rights, published mag-
azines, and called for social reforms. These
publications have created an important plat-
form for women to take more part in social
life and to recognize their rights.

In 1914, the first higher education institu-
tion for girls, “inas Darulfunun”, was estab-
lished. Before the establishment of inas
Darulfanun, “free lessons for women” started

ri toplumu ve bu toplumdaki konumlarini
sorgulamis, kendilerini kisitlayan esitsizlik-
lere ve geleneklere kargi mucadele etmis,
II. Mesrutiyet doneminin 6zgurluklerinden
faydalanmayi talep etmislerdir. Modernles-
menin getirdigi yeni kent yasaminda hayat-
larini “yeni”lestirmek icin calismis, bu cabayi
orgutlu bir kadin hareketine déonustarmus-
lerdir. Aileye, calisma hayatina, hukuka, egi-
time, toplumsal hayatin her alanina sirayet
edecek bir “kadin inkilabi”ni savunmustur2.
Mudafaa-i Hukuk-1 Nisvan Cemiyeti, Osman-
li imparatorlugu’nun son dénemlerinde ve
Turkiye Cumhuriyeti'nin ilk yillarinda kadin
hareketinin 6nemli bir pargasi olmustur. Bu
donemde, kadinlarin hak arayislar sadece

dernekler ve cemiyetlerle sinirli kalmamis,
ayni zamanda basin ve yayin organlari ara-
ciigiyla da seslerini duyurmuslardir. Kadin
yazarlar ve gazeteciler, kadin haklarn konu-
sunda makaleler yazmis, dergiler ¢cikarmis
ve toplumsal reformlar i¢in ¢cagrida bulun-
muslardir. Bu yayinlar, kadinlarin toplumsal
hayatta daha fazla yer almasi ve haklarinin
taninmasi igin 6nemli bir platform olustur-
mustur.

1914 yiinda kizlar igin ilk yuksekogretim ku-
rumu olan “inas Darulfunun”u kurulmustur.
inas Darulfunun’u kurulmadan énce darulfa-
nunlarda “hanimlara mahsus serbest dersler
uygulamasi” baslamistir. Uygulamanin gor-
dugu talep ve kiz okullarindaki 6gretmen
intiyaci sonunda inas Darulfinun’u, 12 Eylul
1914'te resmi olarak acilmistir.
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in darulfunun. As a result of the demand for
the application and the need for teachers in
girls’ schools, inas Darulfiunun was officially
opened on September 12, 1914.

In general, this movement in women'’s rights
during the Second Constitutional Period led
to significant changes in the status of wom-
en in Ottoman society. However, the reforms
and initiatives made during this period gen-
erally affected a limited segment of the pop-
ulation and did not spread to the broad mass-
es of the people. Nevertheless, the Second
Constitutional Period went down in history
as a period in which the foundations of the
struggle for women'’s rights were laid and
women were organized to take more part in
social life.

The period of the Teskilat-1 Esasiye Law
(1921 Constitution) can be described as a
transitional period. The 1876 Kanun-i Esa-
si and the 1921 Constitution, which were
currently in force, were in force at the same
time and remained in force for a period of 3
years. The 1921 Constitution is a short con-
stitution with 23 articles, it does not contain
provisions on human rights because it is in
force together with the Kanun-i Esasi’®.

As a result of the ongoing wars, the distinc-
tion between men and women in the field
of health has decreased to almost nothing.
On this occasion, our women were intro-
duced to the world of science in 1922. In this
year, 7 female students enrolled in Istanbul
Darulfununu Faculty of Medicine.

Even if we talk about all these regulations
made in the Ottoman Period under the name
of “positive discrimination”, it is clearly seen
that these regulations are not positive dis-
crimination in terms of their nature, but reg-
ulations made to eliminate negative discrim-
ination.

B. The Republic Period

1. The 1924 Constitution

Inthe period from 1921 to 1924, the Ottoman
Empire collapsed and the Republic of Turki-
ye was established. The 1924 Constitution
adopted the principle of the supremacy of
the constitution™ and was instrumental in
the transition to a single-constitutional state
system. Article 69 of the Constitution states

Genel olarak bakildiginda, Il. Mesrutiyet D6-
nemi’nde kadin haklari konusunda yasanan
bu hareketlilik, Osmanli toplumunda kadin-
larin statistunde 6nemli degisikliklere yol a¢-
mistir. Ancak, bu dénemde yapilan reformlar
ve girisimler, genellikle sinirli bir kesimi etki-
lemis ve genis halk kitlelerine yayilmamistir.
Yine de Il. Mesrutiyet Donemi, kadin haklar
mucadelesinin temellerinin atildigi ve kadin-
larin toplumsal hayatta daha fazla yer almak
icin orgutlendigi bir donem olarak tarihe
gecmistir.

Teskilat-1 Esasiye Kanunu (1921 Anayasasl)
donemi bir gecis ddnemi olarak nitelendirile-
bilir. Halihazirda yururlukte bulunan 1876 Ka-
nun-i Esasiile 1921 Anayasasi ayni anda yu-
rarlukte bulunmus 3 yillik bir sure boyunca
yururlukte kalmiglardir. 1921 Anayasasi 23
maddelik kisa bir anayasadir, Kanun-i Esasi
ile birlikte yururlukte olmasi sebebi ile insan
haklarina iliskin hukumler icermemektedir™.

Suregelen savaslar neticesinde saglik ala-
ninda mevcut olan kadin erkek ayrimi yok
denecek kadar azalmistir. Bu vesile ile ka-
dinlarimiz 1922 yilinda bilim dunyasi ile
tanismistir. Bu yil icerisinde 7 kiz 6grenci
istanbul Darulfununu Tip Fakultesi'ne kayit
yaptirmiglardir.

Osmanli Dénemi’nde yapilmig tum bu du-
zenlemelerden “pozitif ayrnimcilik” adi altin-
da bahsetsek dahi, nitelikleri itibariyla bu
duzenlemelerin pozitif ayrimcilik degil, ne-
gatif aynmciliklari gidermek adina yapilan
duzenlemeler oldugu acikca gérulmektedir.

B. Cumhuriyet D6nemi

1. 1924 Anayasasi

1921 yilindan 1924 yilina kadar gecen su-
recte Osmanli imparatorlugu yikilmis Turki-
ye Cumbhuriyeti Devleti kurulmustur. 1924
Anayasasl ise anayasanin ustunlugu ilkesini
benimsemis bir anayasa olup™ tek anayasall
devlet sistemine gecilmesine vesile olmus-
tur. Anayasa’nin 69. maddesinde esitlik ilkesi
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that “Turks are equal before the law and have
an obligation to obey the law without dis-
crimination. All kinds of group, class, family
and individual privileges are abolished and
prohibited.” In the eighty-seventh article,
“All Turks, men and women, are obliged to
pass primary education. Primary education is
free in public schools” and education at the
primary level has been made compulsory for
men and women.

On March 3, 1924, the “Law of Tevhid-i Tedri-
sat ” (The Law of Unification of Education)
was enacted. Thus, education was secular-
ized and all educational institutions were
attached to the Ministry of Education. Girls
and boys began to receive education with
equal rights’.

It is obvious that the proclamation of the
Republic brought with it many innovations.
While every revolution takes our country
one step further, unfortunately, women
have not yet fully gained the right to vote
and be elected. While the 1924 constitution
was being prepared, women'’s right to elect
and be elected as deputies came to the fore,
but political rights could not be provided to
women because the idea of granting these
rights only to men was dominant in the gen-
eral assembly of the Grand National Assem-
bly of Turkiye. The necessary legal change
was made in 1934 as a result of the legislative
proposal submitted by Prime Minister ismet
inonu and 191 deputies to amend the Con-
stitution and the Election Law. The proposal
was discussed in the Parliament on Decem-
ber 5, 1934, and the amendment proposal
was accepted by the votes of all 258 deputies
participating in the voting in the 317-mem-
ber Assembly. Within the framework of these
constitutional amendments, as a result of the
amendments made on 11 December 1934 in
the Intibah-1 Parliamentary Law (Parliamen-
tary Election Law), the rights recognized in
the constitution were also regulated by the
election law',

2. The 1961 Constitution

One of the distinctive features of the 1961
Constitution is that it was the first constitu-
tion in which the principle of the social state
was adopted. The principle of equality is stat-
ed in Article 12 of the 1961 Constitution as
“Everyone is equal before the law, regardless
of language, race, gender, political opinion,
philosophical belief, religion and sect. No
privilege can be granted to any person, fam-

“Turkler kanun karsisinda esittirler ve ayrik-
siz kanuna uymak ¢devindedirler. Her tarlu
grup, sinif, aile ve kisi ayricaliklar kaldinlmis-
tir ve yasaktir” seklinde duzenlenmistir. Sek-
sen yedinci maddede, “Kadin erkek butin
Turkler ilkdgretimden ge¢cmek 6devindedir-
ler. ilkogretim Devlet okullarinda parasizdir”
ibaresi ile kadina ve erkege ilkogretim duze-
yinde egitim zorunlu kiinmistir.

3 Mart 1924 tarihinde “Tevhid-i Tedrisat Ka-
nunu” (Ogrenim Birligi) gikarlmistir. Boylece
egitim laiklestirilerek tum egitim kurumlari
Milli Egitim Bakanligi'na baglanmistir. Kiz ve
erkekler esit haklarla egitim gérmeye basla-
mistir's.

Cumbhuriyet’in ilaninin bircok yeniligi de
beraberinde getirdigi asikardir. Yapilan her
inkilap ulkemizi bir adim ileriye gotururken
ne yazik ki kadinlar hentz segme ve secilme
hakkina tam manasi ile sahip olamamislar-
dir. 1924 anayasasi hazirlanirken kadinlarin
milletvekili secme ve secilme hakkina sahip
olmasi gundeme gelmis ancak TBMM genel
kurulunda bu haklarin yalnizca erkeklere ta-
ninmasi fikri agir bastigindan kadinlara siya-
sal haklar saglanamamistir. Gerekli yasal de-
gisiklik 1934 yilinda Basbakan ismet inénu
ve 191 milletvekilinin sundugu Anayasa ve
Secim Kanununda degisiklik yapilmasini 6n-
goren yasa onerisi sonucu gerceklesmigtir.
Oneri, 5 Aralik 1934'te Mecliste gorusulmus,
yapilan oylamada, 317 uyeli Meclis’te, oyla-
maya katilan 258 milletvekilinin tamaminin
oyuyla degisiklik dnerisi kabul edilmistir. Bu
anayasa degisiklikleri cergevesinde intibah-i
Mebusan Kanunu’nda (Milletvekili Segimi Ka-
nunu) 11 Aralik 1934'te yapilan degisiklikler
sonucu anayasada taninan haklar se¢im ka-
nunuyla da duzenlenmistir®.

2.1961 Anayasasi

1961 Anayasasi belirgin 6zelliklerinden
biri sosyal devlet ilkesinin kabul edildigi ilk
anayasa olusudur. Esitlik ilkesi 1961 Ana-
yasasi'nin 12. maddesinde “Herkes, dil, irk,
cinsiyet, siyasi dusunce, felsefi inang, din
ve mezhep ayirnmi gozetilmeksizin, kanun
onunde esittir. Higbir kisiye, aileye, zimre-
ye veya sinifa imtiyaz taninamaz.” seklinde
duzenlenmistir. ilaveten bu anayasa cinsiyet
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ily, group or class.” In addition, this consti-
tution was the first constitution to mention
gender equality separately.

3. The 1982 Constitution

The principle of equality in the 1982 Consti-
tution is stated in Article 10 titled “Equality
before the Law” that “Everyone is equal be-
fore the law without discrimination on the
basis of language, race, color, gender, po-
litical opinion, philosophical belief, religion,
sect and similar reasons”’®, It is arranged as
follows. With the “Law on the Amendment of
Certain Articles of the Constitution of the Re-
public of Turkiye” published on 07.05.2004,
Article 10 of the Constitution. The article has
been changed™. The new Article 10 states
that “Women and men have equalrights. The
state is obliged to ensure that this equality is
realized. Measures to be taken for this pur-
pose cannot be interpreted as contrary to the
principle of equality. Measures to be taken
for children, the elderly, the disabled, the
widows and orphans of martyrs of war and
duty, and the disabled and veterans shall
not be considered contrary to the principle
of equality.”?° and “The state is obliged to
ensure the realization of this equality.” and
referred to positive discrimination practices.
In our opinion, this provision has a character
made in order to ensure material equality as
well as formal equality.

4. Turkish Civil Code (“TCC")

The adoption of the Old Civil Code No. 743 in
1926 significantly affected the development
of women'’s rights in social fields. However,
over time, the contradiction of the Old Civil
Code with international conventions led to
the amendment of Law No. 743.

“A woman is obliged to take care of her
home.”

The phrase “Awoman is obliged to take care
of her home.” in Article 153 of the old Civil
Code is perceived as imposing the duty of
taking care of the house and the common
child on the woman when we look at the
wording of the article. In the New Turk-
ish Civil Code No. 4721, this obligation is
stated in Article 186 as “Spouses manage
the union together. Spouses participate in
the expenses of the union with their labor
and assets in proportion to their strength.”
Regarding this article, regardless of how
effective it is, we can say that it is aimed to

esitliginden ayrica bahseden ilk anayasa ol-
mustur.

3. 1982 Anayasasi

1982 Anayasasinda esitlik ilkesi “Kanun
Onunde Esitlik” baslikli 10. maddede “Her-
kes, dil, irk, renk, cinsiyet, siyasi dusunce, fel-
sefiinang, din, mezhep ve benzeri sebeplerle
ayirim gozetilmeksizin kanun énunde esit-
tir.”"® seklinde duzenlenmistir. 07.05.2004
tarihinde yayimlanan “Turkiye Cumhuriyeti
Anayasasinin Bazi Maddelerinin Degistiril-
mesi Hakkinda Kanun” ile Anayasanin 10.
maddesi degistirilmistir'. Yeni 10. madde
“Kadinlar ve erkekler esit haklara sahiptir.
Devlet, bu esitligin yasama gecmesini sag-
lamakla yukumludur. Bu maksatla alinacak
tedbirler esitlik ilkesine aykin olarak yorum-
lanamaz. Cocuklar, yaslilar, 6zurluler, harp ve
vazife sehitlerinin dul ve yetimleri ile malul ve
gaziler icin alinacak tedbirler esitlik ilkesine
aykiri sayilmaz.”? seklinde duzenlenmis olup
“Devlet, bu esitligin yasama ge¢cmesini sag-
lamakla yakamladar.” cumlesi ile pozitif ay-
rimcilik uygulamalarina atifta bulunulmustur.
Kanaatimizce bu hukum, sekli esitligin yanin-
da maddi esitligin saglanmasi adina yapilmis
bir nitelik tagimaktadir.

4. Turk Medeni Kanunu (“TMK")

1926 yiinda 743 sayil Eski Medeni Kanun'un
kabul edilmesi kadin haklarinin sosyal alan-
larda gelisimini 6nemli 6lcude etkilemigtir.
Ancak zaman icerisinde Eski Medeni Ka-
nun’un uluslararasi sdzlesmeler ile celismesi
743 sayill Kanun’un degistirilmesine vesile
olmustur.

“Kadin Eve Bakar.”

Eski Medeni Kanun'un 153. maddesinde bu-
lunan “Kadin eve bakar,” ibaresi maddenin
lafzina bakildiginda eve, musterek cocuga
bakma gorevinin kadina yukletildigi seklin-
de algilanmaktadir. 4721 sayili Yeni Turk Me-
deni Kanunu’'nda ise bu yukumlualuk madde
186'da “Birligi esler beraberce yonetirler. Es-
ler birligin giderlerine gucleri oraninda emek
ve malvarliklan ile katilirlar.” seklinde duzen-
lenmistir. Bu maddeye iliskin, ne kadar etkili
oldugundan bagimsiz olarak, ailenin reisi
erkektir algisinin yok edilmesinin amaglan-
digini soyleyebiliriz.

TURK HUKUKU KAPSAMINDA KADIN HAKLARI VE POZITIF AYRIMCILIK

eliminate the perception that the head of the
family is a man.

“The domicile of the husband shall be
deemed to be the domicile of the wife and
the parents, the place of the child under their
custody and the place of the court shall be
deemed to be the domicile of the person un-
der guardianship.”

Again, in Article 21 of the Old IPC, the provi-
sion that the residence of the woman is the
residence of her husband?'; The Constitu-
tional Court did not annul it on the grounds
that it was beneficial in terms of ensuring
family unity. We believe that if the husband’s
residence is used to determine the wife's res-
idence, the woman becomes less important
and the husband’s residence is prioritized. If
the aim is to ensure family unity, we are of the
opinion that it would be more appropriate to
take the joint residence residency as a basis
for both men and women.

Commodity Regime

In the New Civil Code No. 4721, the re-
gime of participation in acquired property
has been adopted instead of the property
separation regime in case of dissolution of
marriage?. With this regulation, property
separation would be applied to the proper-
ties acquired before the effective date of the
Acquired Property Participation regime dat-
ed 01.01.2002, but the spouses could make
the properties acquired before 01.01.2002
subject to the Acquired Property Participa-
tion Regime by making a property regime
agreement.

“Kocanin ikametgahi karinin ve ana ve baba-
nin ikametgahi velayetleri altindaki cocugun
ve mahkemenin bulundugu yer vesayet altin-
daki kimsenin ikametgahi addolunur.”

Yine Eski TMK'nin 21. maddesinde kadinin
ikametgahinin kocasinin ikametgahi oldugu
yonundeki hukmun?'; Anayasa Mahkeme-
si, aile birliginin saglanmasi agisindan fayda
sagladigi sebebi ile iptal etmemistir. Kanaa-
timizce kadinin ikametinin belirlenmesinde
kocanin ikametinin esas alinmasi kadini ikin-
cil duruma getirerek kocanin ikametgahini
kadininkinden ustun tutmaktadir. Amacla-
nan aile birliginin saglanmasi ise musterek
konut ikametgahinin kadin i¢in de erkek i¢in
de esas alinmasinin dahaisabetli olacagi go-
rasundeyiz.

Mal Rejimi

4721 sayili Yeni Medeni Kanun’da evliligin
sona ermesi halinde mal ayriligi rejimi yerine
edinilmis mallara katilma rejimi kabul edil-
mistir?2. Bu duzenleme ile, 01.01.2002 tarihli
Edinilmis Mallar Katilma rejiminin yurarlak
tarihinden 6nceki edinilmis mallara mal ay-
riigr uygulanacak ancak esler mal rejimi s6z-
lesmesiyaparak 01.01.2002 tarihinden énce
edinilmis mallarn Edinilmis Mallara Katilma
Rejimi'ne tabi hale getirebileceklerdi.

MAKALELER
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17 Servet Ozdemir, a.g.e.

18 2709 Sayili Kanun‘un orijinal hali
Turkiye Cumhuriyeti Anayasasi, htt-
ps://www.mevzuat.gov.tr/MevzuatMe-
tin/1.6.2709-19821018.pdf Cevrimigi
(Son Erigim Tarihi: 14.08.2024).

19 Turkiye Cumhuriyeti Anayasasinin
Bazi Maddelerinin Degistirilmesi Hak-
kinda Kanun, https://www.anayasa.
gen.tr/5170sk.htm Cevrimici (Son Eri-
sim Tarihi: 14.08.2024).

20 22 Mayis 2004 tarihli 25469 sayili
Resmi Gazete.

21 743 sayil Turk Kanunu Medenisi-
nin Yurarlukten Kaldirilmis Hakumleri,
https://www.mevzuat.gov.tr/mevzuat-
metin/5.3.743.pdf Cevrimici (Son Eri-
sim Tarihi: 14.08.2024).

22 4721 sayili Turk Medeni Kanunu,
https://www.mevzuat.gov.t/mevzu-
atmetin/1.5.4721.pdf Cevrimigi (Son
Erisim Tarihi: 14.08.2024).
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25 Official Gazette dated 2 July 1992
and numbered 21272 https://www.re-
smigazete.gov.tr/arsiv/21272.pdf.

26 Turkish Civil Code No. 4721 https:/
www.mevzuat.gov.tr/mevzuatme-
tin/1.5.4721.pdf Online(Last Access
Date: 14.08.2024).

27 Turkish Civil Code No. 4721 https:/
www.mevzuat.gov.tr/mevzuatme-
tin/1.5.4721.pdf Online(Last Access
Date: 14.08.2024).
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“A woman takes her husband’s surname
upon marriage...”

In Article 187 of the Turkish Civil Code No.
4721, “A woman takes her husband’s sur-
name when she marries; However, she can
also use her previous surname in front of
her husband’s surname with a written ap-
plication to the marriage officer or later to
the registry office. A woman who previous-
ly used two surnames can benefit from this
right for only one surname.” and the principle
of “unity in surname” is taken as a basis. In
our opinion, changing a woman’s surname
with marriage and changing it again when
divorced is an act that may cause difficulties
for women in practice. However, this situa-
tion was not considered contrary to the prin-
ciple of equality, as even if the surname of the
man was taken as a basis in the decisions of
the Constitutional Court, the woman could
also use her own surname if she wished?. A
change occurred regarding the surname of
the married woman after the HGK decision
dated 30.09.2015, and finally, with the deci-
sion of the General Assembly of the Court of
Cassation dated 30 September 2015, num-
bered 2014/2-889 E., 2015/2011 K., it was
decided that it is a human right for a married
woman to use only her own surname in the
marriage union; It has been decided that this
right should be exercised equally between
men and women. However, since there is still
no amendment to Article 187 of the Turkish
Civil Code, the use of this right is only possi-
ble if the woman files a lawsuit regarding her
surname after marriage.

“Kadin, evlenmekle kocasinin soyadini
alir...”

4721 sayili TMK'nin 187. maddesinde “Ka-
din, evlenmekle kocasinin soyadini alir; an-
cak evlendirme memuruna veya daha sonra
nufus idaresine yapacagi yazili bagvuruyla
kocasinin soyadinin éntinde 6nceki soyadini
dakullanabilir. Daha 6nce iki soyadi kullanan
kadin, bu haktan sadece bir soyadiicin yarar-
lanabilir.” denilerek “soyadinda birlik” ilkesi
esas alinmistir. Kanaatimizce kadinin evlilik
ile soyadinin degismesi, bosandiginda ye-
niden degismesi pratikte kadin a¢isindan
zorluk cikarabilecek nitelikte bir eylemdir.
Ancak bu durum AYM kararlarinda erkegin
soyadinin esas alinsa dahi, kadin isterse
kendi soyadini da kullanabileceginden ba-
hisle esitlik ilkesine aykir olarak degerlen-
dirilmemistir?3. 30.09.2015 tarihli HGK karari
ve sonrasl evli kadinin soyadina iliskin bir
degisiklik meydana gelmis, nihayet 2014/2-
889 E., 2015/2011 K. sayili ve 30 Eylul 2015
tarihli Yargitay Hukuk Genel Kurulu karary-
la, evli kadinin evlilik birligi icinde yalnizca
kendi soyadini kullanmasinin birinsan hakki
olduguna; bu hakkin kadin ve erkek arasinda
esit sekilde uygulanmasi gerektigine karar
verilmistir. Ancak TMK m. 187'de halen bir
degisiklik yapilmadigiicin, bu hakkin kullani-
mi ancak kadin evlendikten sonra, soyadina
iliskin dava agmasi halinde mumkun olabil-
mektedir.

TURK HUKUKU KAPSAMINDA KADIN HAKLARI VE POZITIF AYRIMCILIK

“... A wife may engage in a business or art
with the husband'’s express orimplied per-
mission.”

Article 159 of the old Civil Code states: “Re-
gardless of the procedure adopted by the
husband and wife for the administration
of their property, the wife may engage in a
business or art with the express or implied
permission of the husband.”?* and greatly
neglected women'’s freedom of profession.
With a decision made in 1990, the Constitu-
tional Court annulled Article 159 of the Old
Civil Code, which made it necessary for a
married woman to engage in a profession
and art with the permission of her husband,
and prevented this negligence?®. According
to Article 192 of the new Civil Code, one of
the spouses does not have to obtain the per-
mission of the other in choosing a profession
orjob, but the spouses are obliged to consid-
er the peace of the marriage union and to be
careful not to shake the marriage unioninthe
choice of job?.

“The husband is the head of the union. The
proper maintenance of the house, wife
and children belongs to him.”

Another issue regulated in the Civil Code
is the family residence. Article 152/2 of the
old Civil Code stipulates that “The right to
choose the common residence belongs to
the husband alone” with the phrase “The
right to choose the common residence be-
longs to the wife and children.” Today, the
practice in this regard has changed, and the
residence to be chosen by the spouses is
reserved for them and is independent; If the
husband or wife is in possession of the fam-
ily home, the consent of the other spouse is
required. According to Article 194 of the New
Turkish Civil Code titled Family Residence,
it is obligatory to obtain the consent of the
other spouse in the transactions regarding
immovables that have the quality of family
residence, and even the spouse who is the
owner cannot make legal savings on the fam-
ily residence without the consent of the other
spouse?’.

“In order to marry, a man must be fifteen
years old and a woman must be fourteen
years old...”

In the adoption of the old Civil Code in 1926,
the ordinary age of marriage was eighteen for
men and seventeen for women; In the new

“...kari, kocanin sarahaten veya zimnen
musaadesi ile bir is veya sanat ile istigal
edebilir.”

Eski Medeni Kanun'un 159. maddesi “Kari
koca mallarini idare i¢in hangi usult kabul
etmis olursa olsun kari, kocanin sarahaten
veya zimnen musaadesi ile bir is veya sanat
ile istigal edebilir.”?* seklinde duzenlenmis
olup kadinin meslek 6zgurlugunu buayuk
bir 6lcude ihmal ediyordu. Anayasa Mahke-
mesi 1990 yilinda verdigi bir karari ile evli
kadinin bir meslek ve sanatla ugragsmasini
kocasinin iznine baglayan Eski Medeni Ka-
nun’un 159. maddesini iptal etmis ve bu ih-
malin 6nune ge¢cmistir?. Yeni Medeni Kanun
madde 192'ye gore eslerden biri meslek ya
dais seciminde digerinin iznini almak zorun-
da degildir ancak esler is se¢iminde evlilik
birliginin huzurunu dustinmek ve evlilik bir-
ligini sarsmamaya dikkat etmekle yukumlu-
durler?.

“Koca, birligin reisidir. Evin intihabi kan
ve ¢ocuklarin minasip vechile iasesi, ona
aittir.”

Medeni Kanun'da duzenlenen diger bir hu-
sus ise aile konutudur. Eski Medeni Kanun
madde 152/2'de bulunan “Evin intihabi kan
ve ¢ocuklarin munasip vechile iasesi, ona
aittir.” ibaresi ile ortak konutu se¢me hakki
sadece kocaya taninmisti. Gunumuzde bu
konudaki uygulama degismis olup eslerin
sececegi konutun kendilerine ayrilmis, ba-
gimsiz olmasi; kadin veya kocanin aile konu-
tu Uzerinde tasarrufta bulunma durumunun
ortaya ¢ikmasi halinde diger esin izni gerek-
mektedir. Yeni TMK'nin Aile Konutu baslikli
194. maddesine gore aile konutu niteligine
sahip tasinmazlar ile ilgili yapilan islemler-
de diger esin rnizasinin alinmasi zorunlulugu
getirilmis olup malik olan es dahi diger esin
rizasi olmadan aile konutu Gzerinde hukuki
tasarrufta bulunamayacaktir?’.

“Evlenebilmekigin erkegin on bes ve kadi-
nin on dért yasini bitirmis olmasi gerekir...”

Eski Medeni Kanun’un 1926 yilinda kabu-
lunde olagan evlenme yasi erkek icin on
sekiz kadin icin on yedi iken; Yeni Medeni
Kanun’da hem erkek hem kadin i¢in on yedi

MAKALELER
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23 Sultan Tahmazoglu Uzelturk,
“Ad ve Soyada iligkin Kararlar Bireyin
Kimlik Hakki”, AYHD, Cilt: 3, Sayi: 5,
2014 nakleden Servet Ozdemir a.g.e.

24 743 sayili Turk Kanunu Medenisi-
nin Yurarlukten Kaldinlmis Hukamleri
https://www.mevzuat.gov.tr/mevzu-
atmetin/5.3.743.pdf Cevrimici (Son
Erisim Tarihi: 14.08.2024).

25 2 Temmuz 1992 tarih ve 21272
sayili Resmi Gazete, https:/www.res-
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atmetin/1.5.4721.pdf Cevrimici (Son
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27 4721 sayili Turk Medeni Kanunu
https://www.mevzuat.gov.tr/mevzu-
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Civil Code, it is set at seventeen for both men
and women. The extraordinary age of mar-
riage was increased from fifteen for men and
fourteen for women in the Old Civil Code to
sixteen for both men and women in the New
Civil Code. When the extraordinary age of
marriage is raised, the parents or guardian are
heard before the decision, whenever possi-
ble. However, there is a segment that argues
that the age of sixteen is not suitable for mar-
riage, regardless of men and women. Regard-
less of whether people feel psychologically
or physiologically ready to marry, a marriage
age limit that is lower than the age limit for ob-
taining a driver’s license may not be healthy
even with the permission of the parents.

5. Turkish Criminal Code (“TCC")

olarak belirlenmistir. Olaganustu evlenme
yasl ise Eski Medeni Kanun’da erkekler icin
on bes kadinlar i¢in on doért sinirnndan Yeni
Medeni Kanun ile hem erkek hem kadin i¢in
on altiya cikarilmistir. Olaganustu evlenme
yasl gundeme geldiginde olanak bulunduk-
¢a karardan 6nce anne ve baba veya vasi
dinlenmektedir. Yine de on alti yasin evlen-
mek i¢in kadin erkek ayirt etmeksizin uygun
olmadigini savunan bir kesim bulunmakta-
dir. Kisilerin psikolojik veya fizyolojik olarak
evlenmeye hazir hissetmelerinden bagimsiz
olarak ehliyet alma yas sinirindan daha altta
tutulan bir evlenme yasi sinir anne babanin
izni olsa dahi saglikli olmayabilir.

5. Turk Ceza Kanunu (“TCK")

In the old Turkish Criminal Code, crimes
against women'’s bodies were considered
crimes against society?. With the new Turk-
ish Criminal Code, this understanding has
changed, and crimes against women have
been included in the scope of crimes against
individuals. On this occasion, the penalties
were also aggravated.

In the new Law, there is no provision regard-
ing the postponement and dismissal of mar-
riage in the crime of rape, and the provisions
that express the distinction between married
and single women, the distinction between
virgins and non-virgins, the criminalization
of ill-treatment between husband and wife
based on a complaint, and the provisions
that discriminate against illegitimate chil-
dren?. At this point, we would like to briefly
touch on the issues that are not included in
the new Turkish Criminal Code.

Article 434 of the former Turkish Criminal
Code No. 765 allowed the punishment of the
perpetrators to be reduced if there was more
than one perpetrator in rape crimes and the
victim married one of the perpetrators. These
regulations are not included in the new Turk-
ish Criminal Code.

According to Article 440 of the Old Turkish
Criminal Code, it was sufficient for a woman
to have an extramarital relationship once,
while in order for a man to be considered
as having committed the crime of adultery,
he had to keep a woman who was not mar-
ried to someone else in order to get along
as husband and wife in the house where
he resided with his wife or in another place
known to everyone. The Constitutional Court

Eski TCK'da kadinin bedeni topluma mal edil-
misti baska bir deyisle kadin bedenine karsi
islenen suclar topluma karsi islenen sugclar
arasinda sayiliyordu?, Yeni TCK ile bu anlayis
degismis kadinlara karsi islenen suglar kisile-
re karsl islenen sucglar kapsamina alinmigtir.
Bu vesileyle cezalar da agirlagsmistir.

Yeni Yasa'da, irza ge¢gme sucunda evlen-
menin erteleme ve dusme nedeni olmasina
iliskin hakum ile evli-bekar kadin aynmi, ba-
kire olan-olmayan kadin ayrimi ifade eden,
kari-koca arasinda kétu muameleyi sikayete
bagli su¢ sayan ve gayrimesru ¢cocuga ay-
nmcilik yapan hakumler yer almamistir?®. Bu
noktada yeni TCK'da bulunmayan hususlara
kisaca deginmek isteriz.

Eski 765 sayili TCK'nin 434. maddesi irza
gecme suclarinda birden fazla fail bulunmasi
ve magdurun faillerden biriyle evlenmesi ha-
linde bu eylem faillerin cezasinin dusmesine
olanak taniyordu. Yeni TCK’'da bu duzenle-
melere yer verilmemistir.

Kadinin zinasi i¢in Eski TCK md.440'a gore
bir defa evlilik disi munasebette bulunma-
si yeterliyken, erkegin zina sugunu islemis
olarak kabul edilebilmesi icin ise karisi ile
birlikte ikamet ettigi evde yahut herkesce
bilinecek surette baska bir yerde kari koca
gibi gecinmek icin baskasi ile evli olmayan
kadinitutmasi gerekmekteydi. Anayasa Mah-
kemesi, kadinin zinasini su¢ olarak duzenle-
yen Turk Ceza Kanunu’'nun 440. maddesini
Anayasanin esitlik ilkesine aykiri oldugu
gerekgesiyle iptal etmistir®®. Gerekceli karar
ise, 13 Mart 1999 tarih ve 23638 sayili Resmi
Gazete’de yayimlanmistir.
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annulled Article 440 of the Turkish Criminal
Code, which criminalized the adultery of a
woman, on the grounds that it was contrary
to the equality principle of the Constitution®°.
The reasoned decision was published in the
Official Gazette dated 13 March 1999 and
numbered 23638.

Anotherimportant issue regulated in the new
Turkish Criminal Code is that it abolishes the
distinction between private life and social life
in sexual crimes and punishes the crime of
sexual assault committed by the male spouse
against the woman. Unfortunately, even to-
day, there is a perception in society that the
woman has to meet the sexual demands of
the male spouse to the woman. It should
be accepted by everyone that the right of a
woman to say no does not disappear with
marriage, and that she can terminate an act
when she does not want to continue it, even
if it has started with consent.

The crime of performing and having a reli-
gious marriage without an official marriage,
which is regulated in Article 230/5-6 of the
Turkish Criminal Code, was canceled by the
decision of the Constitutional Court dated
27.05.2015%". Unfortunately, although the aim
of this annulment decision was not to restrict
freedom of religion, it led to the legitimization
of polygamy by having religious marriages
with more than one person without an official
marriage. If the crime of intentional murder
is committed against the child born to the
religiously married spouse, this crime will be
considered as an increasing circumstance
since it is committed to the subordinate,
but if it is committed against the religiously
married spouse, it will not be a qualifying
situation. In addition, the acceptance of only
religious marriage without a civil marriage
has consequences in the form of women not
being able to claim any rights in economic
areas such as inheritance, alimony, etc.

The crime of “Breaking the Maiden with the
Promise of Marriage”, which expresses the
distinction between virgin and non-virgin
women, has not been carried over to the
New Turkish Criminal Code. Since this crime
is not aimed at preventing sexual abuse, but
at protecting virginity, it is seen as a positive
development that it is not carried to the new
Turkish Criminal Code.

Similarly, in the old Turkish Criminal Code,
the crime of abducting a girl and a woman
for the purpose of lust or marriage, in which

Yeni TCK'da duzenlenen diger bir dnemli
husus ise cinsel suglarda 6zel hayat/ sosyal
hayat ayrimini kaldirarak erkek esin kadina
yonelikisledigi cinsel saldir sucunu da ceza-
landirmig olmasidir. Ne yazik ki guinumuzde
dahi toplumda erkek esin kadina yonelttigi
cinsel talepleri kadinin kargilamak zorunda
oldugu algisi mevcuttur. Kadinin evlenme
ile birlikte hayir deme hakkinin ortadan
kalkmadiginin, riza dahilinde baslamis olsa
dahi bir fiili devam ettirmek istemedigi vakit
sonlandirabilecedinin herkesce kabulu ge-
rekmektedir.

TCKmd. 230/5-6'da duzenlenen resmi nikah
olmadan dini nikah yapma ve yaptirma sucu
AYM'nin 27.05.2015 tarihli kararnyla iptal edil-
mistir®’. Ne yazik ki bu iptal karari ile amacla-
nan din ézgurluguanun kisitlanmamasi olsa
da bir noktada kisilerin resmi nikah olmadan
birden fazla kisi ile dini nikah kiymasi ile cok
esliligin mesrulagsmasina yol agmistir. Kasten
oldurme sucunun dini nikahli esin dogurdu-
gu cocuga karsi islenmesi halinde bu suc
altsoya islendiginden cezay: artirici bir hal
olarak kabul edilecek ancak dini nikahli ese
islenmesi halinde bir nitelikli hal arz etmeye-
cektir. Ayrica resmi nikah olmadan yalnizca
dini nikahin kabul edilmesinin, kadinlarin
miras, nafaka ve benzeri ekonomik alanlarda
bir hak talep edememesi seklinde donusleri
olmaktadir.

Bakire olan-olmayan kadin ayrimiifade eden
“Evlenme Vaadi ile Kizlik Bozma” sugu Yeni
TCK'ya taginmamistir. Bu sug cinsel istismari
onlemeye yonelik degil bekareti korumaya
yonelik olmasi sebebi ile yeni TCK'ya tasin-
mamasi olumlu bir gelisme olarak goérulmek-
tedir.

Benzer bir husus olarak eski TCK'da evli-be-
kar kadin ayriminin acik bir sekilde islendigi
sehvet hissi veya evlenme maksadiyla kiz-ka-
din kacirma sugu hurriyeti tehdit sugundan
ayri duzenlenmekte ve kagirilan kadin evli
ise artirilmasi duzenlenmekte idi. Bu duzen-
leme, evli olan ve olmayan kadinlar arasinda
yapilan ayrimciligi bariz bir sekilde yansit-
maktadir.

Eski TCK'da bulunan irza gegme kagirma fiil-
lerinin fuhusu kendine meslek edinen kisiye
karsiislenmesi halinde cezada indirim yapil-
masini 6ngoren 438. maddenin® ve zina ve
gayrimesru cinseliliski halinde yakalanan ya-
kina karsl islenen 6ldurme ve benzeri fiiller
icin cezanin indirilmesine sebep sayan 462.
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the distinction between married and single
women was clearly committed, was regulat-
ed separately from the crime of threatening
freedom, and if the abducted woman was
married, it was regulated to be increased.
This regulation clearly reflects the discrim-
ination between married and unmarried
women.

It can be described as a positive develop-
ment that Article 438, which stipulates that
rape and abduction acts in the old Turkish
Criminal Code are reduced in the penalty if
they are committed against a person who
makes prostitution her profession®?, and Arti-
cle 462, which considers the punishment for
adultery and murder committed against a rel-
ative caughtinillegitimate sexual intercourse
and similar acts, are not included in the new
Turkish Criminal Code. As a matter of fact, a
woman'’s profession is that she is a prostitute;
it does not mean that her body, her sexual
integrity, is less valuable; It is necessary to
accept that all women are equal regardless
of their lifestyles and mindsets.

Another issue discussed within the frame-
work of the Criminal Procedure is that the
woman'’s statement is essential. The main
purpose here is to collect evidence that sup-
ports the woman’s statement and to carry
out the investigation by expanding it in line
with the woman'’s statement. In addition, it
is difficult to prove sexual crimes and to col-
lect evidence that can be used in the proof
phase compared to other crimes. Taking the
woman’s statement as a basis is an arrange-
ment to continue the process in the light of

maddenin yeni TCK'ya alinmamasi olumlu
bir gelisme olarak nitelendirilebilir. Nitekim
bir kadinin mesleginin hayat kadini olmasi;
bedeninin, cinsel batunlugunun daha de-
gersiz oldugu anlamina gelmemekte; butln
kadinlarin yasam tarzlari, disunce yapilari
dikkate alinmadan esit olduklarinin kabulu
gerekmektedir.

Ceza Muhakemesi cercevesinde tartisilan
bir diger konu ise kadinin beyaninin esas
olmasidir. Buradaki asil amac¢ kadinin be-
yanini destekler nitelikte olan delillerin top-
lanmasini ve sorusturmanin kadinin beyani
dogrultusunda genisletilerek yuruatulmesini
gerektirir. ilave olarak cinsel suglarin ispati
ve ispat agsamasinda kullanilabilecek delille-
rin toplanmasi diger suclara nazaran gugtar.
Kadinin beyaninin esas alinmasi supheliyi
dogrudan suclu konuma dusurmekten ziya-
de surecin kadinin beyani isiginda devam
ettirilmesine iliskin bir diuzenlemedir3?,

TCK kapsaminda bahsetmemiz gereken ve
tam dunya Uzerinde yillar boyu tartismali
olarak gundeme gelen diger bir husus ise
kurtajdir. TCK madde 99 “Cocuk Dusurtme”
sucunu duzenlerken madde 100 “Cocuk
Dustrme” sucunu duzenlemistir. Ulkemizde
kurtajin yasal sinirt uzman bir hekim tarafin-
dan kadinin rizasi dahilinde 10 haftadir. TCK
madde 99'a gore Kadinin magdur oldugu bir
su¢ sonucu hamile kalmasi durumunda ise
suresi yirmi haftadan fazla olmayan hamile-
lik uzman bir hekim tarafindan kadinin rizasi
dahilinde sonlandirilsa mueyyidesi bulun-
mamaktadir®4, Ne var ki hamileligin bir su¢
neticesinde meydana geldiginin ispati icin
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the woman'’s statement, rather than directly
making the suspect guilty®.

Another issue that we need to mention within
the scope of the Turkish Criminal Code and
that has been controversial all over the world
for years is abortion. Article 99 of the Turkish
Criminal Code regulates the crime of “Child
Miscarriage”, while Article 100 regulates the
crime of “Abortion”. In our country, the legal
limit of abortion is 10 weeks by a specialist
physician with the consent of the woman.
According to Article 99 of the Turkish Crim-
inal Code, if the woman becomes pregnant
as a result of a crime of which she is a victim,
there is no sanction if the pregnancy, whose
duration is not more than twenty weeks, is
terminated by a specialist physician with the
consent of the woman3*. However, a court
decision is required to prove that the preg-
nancy occurred as a result of a crime. When
the concrete conditions are evaluated, wait-
ing for the court decision will exceed the
20-week period, thus making it impossible
for the abortion to take place. In Article 13
of the Regulation on the Execution and Su-
pervision of Uterine Evacuation and Steriliza-
tion Services, it is regulated that “in order to
terminate a pregnancy that does not exceed
10 weeks, permission must be obtained from
the pregnant woman if she is of legal age and
single, and from both herself and her spouse
if she is married”®. Another confusing aspect
here is the consent of the spouse. According
to some, itis necessary to obtain the consent
of the spouse while exercising the right to
abortion, while according to others, this situ-
ation is related to the woman and the wom-
an’s body, so the presence or absence of the
spouse’s consent will not have an effect on
the exercise of the right to abortion.

6. Labor Law (“LL")

It is possible to say that regulations such as
maternity and breastfeeding leave, prohibi-
tion of heavy work and overwork of pregnant
women, and death pension in our Labor Law
are aimed at preventing the disadvantages
that women may experience. First of all, we
will talk about the maternity leave given to
working women in the Labor Law No. 4857,
which took its final form in 2003, which ex-
isted years ago. The duration of maternity
leave has been increased by the Labor Law,
and according to Article 74 titled “Maternity
work and breastfeeding leave”?, it is regulat-
ed that female workers cannot be employed
for eight weeks before and after birth. In ad-

mahkeme karari aranmaktadir. Somut sartlar
degerlendirildiginde mahkeme kararini bek-
lemek 20 haftalik streyi asacak dolayisiyla
kartajin gerceklesmesi imkansiz hale gele-
cektir. Rahim Tahliyesi ve Sterilizasyon Hiz-
metlerinin Yurutulmesi ve Denetlenmesine
iliskin Tuzuk'tn 13. maddesinde “10 haftayi
gecmeyen gebeligin sonlandirilmasi igin
gebe kadin resit ve bekar ise kendisinden,
evli ise hem kendisinden hem de esinden
izin alinmasinin gerektigi”3® duzenlenmistir.
Burada akillari karistiran baska bir husus esin
rizasidir. Kimilerine gore kurtaj hakki kullani-
lirken esin rizasinin alinmasi gerekliyken,
kimilerine gére bu durum kadin ve kadin
bedeniyle ilgilidir, dolayisiyla esin rizasinin
varligi veya yoklugu kurtaj hakkinin kullanil-
masinda bir etki yaratmayacaktir.

6.is Kanunu (“iK")

is Kanunu’'muzda bulunan dogum ve st
izni, hamile kadinin agir islerde calistinlmasi
ve fazla galistinlmasi yasagi, élum ayligi gibi
duzenlemelerin, kadinlarin yasayabilecek ol-
dugu dezavantajlari dnlemeye yonelik olduk-
larini sdylemek mumkundaur. ilk olarak yillar
once de var olan 2003 tarihinde son halini
almig 4857 sayili is Kanunu’nda bulunan ga-
lisan kadinlara verilen dogum izninden s6z
edecegiz. Dogum izninin suresi is Kanunu
ile artinlmis olup “Analik halinde ¢alisma ve
sutizni” baslikli 74. maddesine gore® ise son
duruma goére kadiniscilerin dogumdan énce
sekiz ve sonra sekiz hafta ¢alistinlamayacagi
duazenlenmistir. Bunlarin yaninda hamilelik
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dition to these, it is stated that the female
worker will be given leave within the scope
of her regular check-ups during pregnancy.
An employee whose spouse gives birth is
given 5 days of unpaid leave. Regardless of
the benefit it will provide, the fact that such
a permission is given to the spouse of the
person who gives birth can be considered
as a help to the woman is also a positive de-
velopment for everyone.

Again, according to Article 74 of the Labor
Law, a pregnant or newly born employee
cannot be employed in heavy work, and a
pregnant and newly born worker cannot be
made to work overtime. In addition, this will
not be reflected in the worker’s wages.

Article 72 of the Labor Law regulates the
“prohibition of working underground and
underwater” and completely prohibits
women from working underground and un-
derwater, regardless of age. Although this
prohibition is imposed because women are
anatomically weaker than men, it contradicts
the principle of equality. The reason for this
is that the assumption that all women are
physically weaker than all men is wrong.
Determining the suitability for the job within
the framework of the concrete case willbe a
more accurate regulation.

With Article 34 of the Social Insurance and
General Health Insurance Law, a woman
who does not have a pension due to her
own insurance is entitled to receive the
pension of her deceased mother or father®”.
Unmarried women, married women who lat-
er divorce or widow are entitled to receive
the death pension. According to one view,
this regulation is inaccurate on the grounds
that it removes women from business life.
Because some people avoid having a pro-
fession with the motive of not cutting the
death pension.

The issue of retirement age also has differ-
ences of opinion. While one view says that
women should have the right to retire earli-
er because they are more active in home life
than men in general, the other view argues
that it would be more appropriate to alleviate
women'’s responsibilities at home instead of
restricting the duration of their working life.
As a matter of fact, when responsibilities are
not shared equally, early retirement of wom-
en will not bring prosperity. Today, the retire-
ment age is 58 for women and 60 for men.

suresince kadin isciye duzenli kontrolleri
kapsaminda izin verilecegdi belirtilmistir. Esi
dogum yapan isciye ise 5 gunluk Ucretsiz
izin verilmektedir. Saglayacag faydadan
bagimsiz olarak dogum yapan kisinin esine
de boyle bir izin verilmesinin, kadina yardim
niteliginde degerlendirilebilir olmasi yine
herkes i¢in olumlu bir gelismedir.

Yine iK madde 74’e gore hamile veya yeni
dogum yapmis isci agir islerde calistirnlama-
yacak, hamile ve yeni dogum yapmis isciye
fazla calisma yaptirilamayacaktir. ilaveten bu
durumisginin tcretine de yansitilmayacaktir.

is Kanunu madde 72'de “yer ve su altinda
calisma yasagl” duzenlenmis olup yas fark
etmeksizin kadinlarin yer ve su altinda ¢alis-
masI tamamen yasaklanmistir. Bu yasak her
ne kadar anatomik olarak kadinlarin erkek-
lere nazaran zayif olmasi sebebi ile konul-
mussa da esitlik ilkesine ters dusmektedir.
Bunun sebebi ise butin kadinlar butun er-
keklerden bedenen daha zayiftir kabulinun
yanlis olmasidir. ise uygunlugun somut olay
cercevesinde belirlenmesi daha isabetli bir
duazenleme niteligi tasiyacaktir.

Sosyal Sigortalar ve Genel Saglik Sigortasi
Kanunu m.34 ile kendi sigortaliigi nedeniy-
le ayligi olmayan kadina, 6lmus anne ya da
babasinin ayligini alma hakki taninmigtir®’.
Olum ayligini evli olmayan kadinlar, evli ol-
makla beraber sonradan bosanan veya dul
kalan kadinlar alma hakkina sahiptirler. Bu
duzenleme bir goruse gore kadinlari is ha-
yatindan uzaklastirdigi gerekgesi ile isabet-
siz bulunmaktadir. Zira bazi insanlar 6lum
ayliginin kesilmemesi saikiyle meslek sahibi
olmaktan kacinmaktadirlar.

Emeklilik yasi konusu ise yine gorus ayrilikla-
rina sahiptir. Bir gorus, kadinlar ev hayatinda
da genel baglamda erkeklerden daha aktif
olmalari sebebi ile daha erken emekli olma
hakkina sahip olmalidir derken diger gorus
kadinlari is hayati suresini kisitlamak yerine
ev icerisindeki sorumluluklarini hafifletmek
daha isabetli olacaktir fikrini savunmaktadir.
Nitekim sorumluluklar esit paylasilmadigi
vakit kadinlarin erken emekli olmasi bera-
berinde refahi getirmeyecektir. Ginumuzde
ise emeklilik yas! kadinlarda 58 erkeklerde
ise 60'tir.

4857 sayili is Kanunu madde 14'te kadin
iscinin, is sbzlesmesini evlendigi tarihten iti-
baren bir yil icerisinde kendi istegi ile sona
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Article 14 of the Labor Law No. 4857 stip-
ulates that a female employee will be enti-
tled to severance pay if she terminates her
employment contract voluntarily within one
year from the date of marriage®. Although
it seems to be a regulation for the benefit of
women, this regulation has a side that legiti-
mizes the necessity of a woman to leave her
job and take care of her home and children
after marriage. In our opinion, it would be
more appropriate to focus on providing com-

fort to women when they get married and
have children instead of the aforementioned
regulation.

When we talk about the Labor Law, let’s not
forget March 8. International Women'’s Day
is celebrated annually on March 8 to cele-
brate women'’s social, economic, cultural,
and political achievements and to draw at-
tention to the struggle for gender equality.
The origins of this day date back to the strike
of 15,000 women in New York City in 1908
over working hours, wages and suffrage. At
the International Socialist Women's Confer-
ence held in Copenhagen in 1910, March
8 was accepted as International Women's
Day with the suggestion of Clara Zetkin. The
first official celebrations took place in 1911
in Austria, Denmark, Germany and Switzer-
land. In 1977, the United Nations General As-
sembly recognized March 8 as International
Women’s Day®.

erdirmesi halinde kidem tazminatina hak ka-
zanacagi duzenlenmistir®. Her ne kadar kadi-
ninyararina bir duzenleme gibi gértinse dahi
bu duzenlemenin kadinin evlendikten sonra
isini birakip evine ve ¢cocuklarina bakmasi
gerekliligini mesru hale getirir bir yani bu-
lunmaktadir. Bahsi gegen duzenleme yerine
kadinlara evlenip ¢ocuk sahibi olduklarinda
dakonfor saglanmasi hususunun Usttne du-
sulmesi kanaatimizce daha yerinde olacaktir.

is Kanunu'ndan bahsederken 8 Mart'i da
es gecmeyelim. Dunya Kadinlar Gunu, ka-
dinlarin sosyal, ekonomik, kualturel ve politik
basarilarini kutlamak ve cinsiyet esitligi mu-
cadelesine dikkat cekmek amaciyla her yil
8 Mart'ta kutlanir. Bu gunun kokeni, 1908
yilinda New York'ta 15.000 kadinin ¢alisma
saatleri, Gcretler ve oy hakkina iliskin yaptig
greve dayanir. 1910 yilinda Kopenhag'da du-
zenlenen Uluslararasi Sosyalist Kadinlar Kon-
feransi'nda Clara Zetkin'in 6nerisiyle 8 Mart,
Dunya Kadinlar Gunu olarak kabul edilmis-
tir. itk resmi kutlama 1911 yilinda Avusturya,
Danimarka, Almanya ve isvigre'de gercekles-
migtir. 1977 yilinda Birlesmis Milletler Genel
Kurulu, 8 Mart’i Dunya Kadinlar Gunu olarak
tanimistirse.
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7. International Agreements

There are a number of international agree-
ments on positive discrimination against
women, to which Turkey is a party. For ex-
ample, the Universal Declaration of Human
Rights is a document adopted by the United
Nations General Assembly on December
10, 1948, which specifies the rights and
freedoms that all human beings have from
the moment they are born. With this declara-
tion, equality between men and women was
mentioned for the first time in an internation-
al document. The European Convention on
Human Rights, on the other hand, is a Con-

vention that prohibits discrimination. The
Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW),
which was adopted by the United Nations
in 1979 and entered into force in 1980, is
an important turning point in the history of
women'’s rights. CEDAW is an international
document created to protect women'’s hu-
man rights and ensure gender equality. The
main purpose of this convention is to guar-
antee the economic, social, cultural, civil
and political rights of women and to oblige
the states parties to take the necessary leg-
islative and administrative measures to pre-
vent discrimination against women. CEDAW
contains several provisions to ensure that
women have equal rights in areas such as
education, health, employment, and politi-

7. Uluslararasi Anlasmalar

Turkiye'nin de taraf oldugu kadinlara yonelik
pozitif ayrimciliklari konu alan birtakim ulus-
lararasi anlasmalar bulunmaktadir. Ornegin
insan Haklari Evrensel Bildirgesi 10 Aralik
1948 tarihinde Birlesmis Milletler Genel Ku-
rulu tarafindan kabul edilen ve tum insanla-
rn dogdugu andan itibaren sahip oldugu
hak ve 6zgurlukleri belirten bir belgedir. Bu
bildirge ile birlikte ilk defa uluslararasi bir
belgede kadin erkek esitliginden bahsedil-
mistir. Avrupa insan Haklar Sozlesmesi ise
ayrimciligi yasaklar bir Sézlesme niteligi ta-
simaktadir. 1979 yilinda Birlesmis Milletler

tarafindan kabul edilerek 1980°de yururlu-
ge giren Kadinlara Kargl Her Turla Ayrimci-
ugin Onlenmesi Sozlesmesi (CEDAW) ise
kadin haklarinin tarihi acisindan énemli bir
donum noktasidir. CEDAW, kadinlarin insan
haklarini korumak ve cinsiyet esitligini sag-
lamak amaciyla olusturulmus uluslararasi bir
belgedir. Bu s6zlesmenin esas amaci kadin-
lar ekonomik, sosyal, kalturel, sivil ve siyasi
haklarini givence altina almak ve taraf dev-
letlerin kadinlara karsi ayrimciligi énlemek
icin gerekli yasal ve idari tedbirleri almasini
zorunlu kilmaktir. CEDAW, kadinlarin egitim,
saglik, istihdam, siyasi katilim gibi alanlarda
esit haklara sahip olmasini saglamak icin ¢e-
sitli hukamler icerir. S6zlesmenin 2. madde-
si, taraf devletlerin kadinlara karsi ayrimciligi
onlemek icin tum uygun énlemleri almasini
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cal participation. Article 2 of the Convention
stipulates that States parties shall take all
appropriate measures to prevent discrim-
ination against women and make the nec-
essary legal arrangements for this purpose.
In addition, the CEDAW Committee super-
vises the compliance of states parties with
the convention and requires them to submit
reports on a regular basis. These reports are
important in terms of monitoring whether the
provisions in the contract are implemented
or not. Although there have been positive
developments for gender equality after the
Convention, it should be noted that de facto
equality has not been fully achieved in prac-
tice and the obligations imposed by the Con-
vention on the contracting states have not
been fully fulfilled.

IV. CONCLUSION

“Itis necessary to believe that everything
we see inthe world is the creation of wom-
en.”

Mustafa Kemal Atatlirk

Throughout history, changing production
relations and economic systems have as-
signed different roles to men and women,
often leading to discriminatory practices
that excluded women from social life. Al-
though the changing roles of men and
women, which are the only elements in en-
suring the continuity of the system shaped
in line with the relations of production, have
taken on a discriminatory structure that ex-
cludes women from social life from time to
time, women have gained their identity in
the modern world with factors such as the
changing world and the necessity of wom-
en’s participation in production relations.
The transition of the world to a digital era
over time is a phenomenon accepted by the
maijority of the society we live in. With the
entry into the digital age; We think that the
qualities that were considered distinctive
and important in the past, in other words,
the qualities that are likely to lead to dis-
crimination, have started to lose theirimpor-
tance today. This synthesis creates the basis
for a society where individuals are evaluated
independently of their identities and every-
one can express themselves on equal terms.
In such a society, the need to discriminate
disappears and an environment is provided
in which everyone can realize their potential
to the fullest.

ve bu amacla gerekli yasal duzenlemeleri
yapmasini 6ngorur. Ayrica, CEDAW Komi-
tesi, taraf devletlerin s6zlesmeye uyumunu
denetler ve duzenli olarak raporlar sunma-
larini ister. Bu raporlar sd6zlesmede bulunan
hukumlerin uygulanip uygulanmadiginin
takibi agisindan 6nem tasimaktadir. Her ne
kadar s6zlesmeden sonra kadin erkek esitli-
giicin olumlu gelismeler yasansa da pratikte
fiili esitligin tam anlamda saglanamadigini
ve sozlesmenin taraf devletlere yukledigi
yuakumlaluklerin tamamiyla yerine getirilme-
digini de belirtmek gerekir.

IV. SONUC

“Yerytziinde gérdiigimuz her sey kadinin
eseridir.”

Mustafa Kemal Atattirk

insanin dunya Uzerinde var olma ve savas|,
degisen uretim iligkileri, kurulan ekonomik
sistemler ve bunlarin sosyo-ekonomik yan-
simalari kadin ve erkege medeniyet tarihi
boyunca, ayni amaca hizmet eden farkli rol-
ler bigmistir. Uretim iliskileri dogrultusunda
sekillenen sistemin devamliligini saglamak-
taki yegane unsur olan degisen kadin ve
erkek rolleri, donem dénem kadinlar top-
lumsal hayattan dislayan ayrimci bir yapiya
burunse de degisen dunya ve kadinlarin da
uretim iliskilerine katiiminin gerekliligi gibi
unsurlarla kadin modern dunyadaki kimligi-
ne kavusmustur. Dunyanin zaman igerisinde
dijital bir ddbneme gegcisi, yasadigimiz toplu-
mun ¢ogunlugu tarafindan kabul edilen bir
olgudur. Dijital ¢caga giris ile; gegcmiste, ayirt
edici ve 6nemli olarak kabul edilen nitelikle-
rin diger bir deyisle ayrimciliga yol agmasi,
muhtemel niteliklerin gunamuazde dnemini
yitirmeye basladigini dusunmekteyiz. Bu
sentez, bireylerin kimliklerinden bagimsiz
olarak degerlendirildigi ve herkesin esit sart-
larda kendini ifade edebildigi bir toplumun
zeminini yaratmaktadir. Boyle bir toplumda,
ayrimcilik yapma geredi ortadan kalkar ve
herkesin potansiyelini en Gst duzeyde ger-
ceklestirebilecedi bir ortam saglanir.

Negatif ayrimcilik, gerek belirli grup adlari
altinda o gruba dahil edilen bireylere gerek-
se kisinin sahsina yonelik eylemlerle haksiz
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WOMEN’S RIGHTS AND POSITIVE DISCRIMINATION UNDER TURKISH LAW

Negative discrimination means that individ-
uals who are included in that group under
certain group names are subjected to unfair
treatment through actions against the per-
son, and it causes deep wounds in society.
Such discrimination prevents individuals
from realizing their potential and deepens
social inequalities. Positive discrimination,
on the other hand, refers to temporary pol-
icies implemented to eliminate the wounds
and existing inequality in society, so it
stands directly opposite to negative discrim-
ination.

In our opinion, in an ideal society, there
should be no need for either negative or
positive discrimination. An order in which
every individual has equal opportunities
and their talents and efforts are at the fore-
front creates a world where all kinds of
discrimination are eliminated. Therefore, a
world in which all forms of discrimination
are eliminated represents an order in which
both negative and positive discrimination
are unnecessary.

muameleye maruz kalmalari anlamina gelir
ve toplumda derin yaralar acgar. Bu tur ayrim-
ciliklar, bireylerin potansiyellerini gercekles-
tirmelerini engeller ve toplumsal esitsizlikleri
derinlestirir. Pozitif ayrimcilik ise, toplumda
acilan yaralarin ve mevcut esitsizligin gide-
rilmesi amaciyla uygulanan gegici politikalar
ifade eder dolayisiyla negatif aynmciligin tam
karsisinda durur.

Kanaatimizce, ideal bir toplumda ne negatif
ne de pozitif aynmciliga ihtiya¢ duyulmama-
lidir. Her bireyin esit firsatlara sahip oldugu,
yetenek ve ¢abalarinin 6n planda oldugu bir
duzen, her tarlt aynmeiligin ortadan kalktigi
bir dunya yaratir. Bu nedenle, ayrimciligin her
turlusunun ortadan kalktigi bir danya hem
negatif hem de pozitif aynnmciligin gereksiz
oldugu bir dtzeni temsil eder.
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