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RIGHTFUL DISSOLUTION OF
JOINT-STOCK COMPANIES AND
DISSOLUTION DECISION AND
ALTERNATIVE REMEDIES

ANONIM SIRKETLERDE HAKLI
SEBEPLE FESIH HAKKI VE FESIH
KARARI ILE DIGER COZUMLER
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ABSTRACT | OZET

Article 531 of the Turkish Commercial Code No. 6102 regulates the right
to dissolute a joint stock company on just cause, allowing minority share-
holders to leave the company when the partnership relationship becomes

unbearable.

6102 sayili Tiirk Ticaret Kanunu'nun 531. maddesi anonim sirketlerde
hakl sebeple fesih hakkim diizenleyerek, ortaklik iliskisinin cekilmez
duruma geldigi halde sirketin azinlik (azlik) pay sahiplerine sirketten ay-

rilma imkanm tanimaktadir.

KEYWORDS | ANAHTAR KELIMELER

Rightful Dissolution, Joint-Stock Company, Judicial Discretion, Dissolution Lawsuit,
Shareholders, Minority Rights, Alternative Remedies, Dismiss of the Shareholders.

Hakli Sebeple Fesih, Anonim Sirket, Hakimin Takdir Yetkisi, Fesih Davasi, Pay
Sahipleri, Azinlik (Azlik) Hakki, Alternatif Cozum, Ortakliktan Cikarilma.

I.INTRODUCTION

Article 531 of the Turkish Commercial Code
No. 6102 (“TCC") regulates the dissolution
of joint stock companies on just cause for the
first time in our law, and is one of the forms of
dissolution in the law of incorporation, which
allows for the termination of the partnership
agreement early in case of the existence of
circumstances that make the continuation
of the partnership difficult’. In joint stock
companies, which are capital companies,
the only way for the shareholder to leave the
company is to transfer his/her shares, and
the aforementioned provision is an import-
ant alternative to share transfer for the share-
holder to leave the company?. The dissolu-
tion, which is one of the resolutive formative
rights, provides for the cessation of a contin-
uous debt relationship with future effect (ex
nunc)®. The right to dissolute on just cause
is an exception to the principle of sanctity
of contract, which is one of the fundamen-
tal principles of private law“. Rightful disso-
lution is the right of the parties to terminate
the relationship in continuous debt relations
that impose obligations on both parties, as
stipulated in the Turkish Code of Obligations
numbered 6098 and the TCC®. This right of
the parties in a continuous debt relationship
has been adapted to the shareholding estab-
lished by the partnership agreements of joint

I. GiRiS

6102 sayili Turk Ticaret Kanunu'nun (“TTK")
531. maddesi ile hukukumuzda ilk kez du-
zenlenen anonim girketlerde hakli sebeple
fesih, ortakliklar hukukunda, ortakligin de-
vamini zorlastiran hallerin varligi halinde,
ortaklik sé6zlesmesinin zamanindan énce
sona erdirilmesine imkan taniyan sona erme
sekillerinden birisidir’. Sermaye sirketi niteli-
ginde olan anonim sirketlerde, pay sahibinin
sirketten ¢cikma ve ¢ikarilmasi s6z konusu
olmadigindan ve pay sahibinin sirketten ay-
rilabilmesinin tek yolu paylarini devretmesi-
dir ve anilan hukum pay sahibinin sirketten
ayrilabilmesi hususunda pay devrine 6nemli
bir alternatif niteligindedir? Bozucu yenilik
doguran haklardan biri olan fesih, surekli
bir borg iligkisinin gelecege etkili olarak (ex
nunc) sona ermesini saglar®. Hakli sebeple
fesih imkani, 6zel hukukun temel ilkelerin-
den biri olan s6zlesmeye baglilik ilkesi ba-
kimindan istisna teskil etmektedir®. Hakl
sebeple fesih, 6098 sayili Turk Borglar Ka-
nunu’nda ve TTK'da yer alan iki tarafa borg
yukleyen surekli borg iligkilerinde taraflarin
iliskiyi sona erdirme hakkidir®. Surekli borc
iliskisindeki taraflara verilen bu yetki, TTK
m. 531 ile anonim sirketlere iligkin ortaklik
sozlesmeleri ile kurulan pay sahipligine
uyarlanmistir. Hakli sebeple fesih davasi ile
pay sahibi azinliga, iginde bulundugu surek-

stock companies under Article 531 of the
TCC. With the rightful dissolution lawsuit, the
minority shareholder is provided with the op-
portunity to be freed from existing continu-
ous debt relationship®. In our article, first, the
concept of just cause will be mentioned; the
ways of filing for a rightful dissolution lawsuit
of a joint stock company will be mentioned,
and then the dismissal of the shareholders
from the company and alternative remedies
will be explained.

I1. RIGHTFUL DISSO-
LUTION

Pursuant to Article 531 of the TCC, in order
to dissolve joint stock companies on just
cause, shareholders holding shares repre-
senting one tenth of the share capital (one
twentieth in public companies) must apply
to the commercial court of first instance in
the place where the company’s head office
is located. Consequently, shareholders may
exercise this right through litigation. If the
shares representing one tenth of the capital
belong to more than one shareholder, these
shareholders must act together. The require-
ment of representation of one tenth of the
capital shows that the law-maker has regu-
lated this right as a minority right pursuant
to Article 411 of the TCC. As a matter of fact,
pursuant to Article 411/1 of the TCC, minority
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li borg iliskisinden kurtulma imkani saglan-
mistir®. Makalemizde dnce hakli sebep kav-
ramindan bahsedilecek; anonim sirketlerde
hakli sebeple fesih davasinin agilabilmesi-
nin yollarina deginilecek ve sonrasinda pay
sahiplerinin sirketten ¢ikarilmalariile alterna-
tif cozumler anlatilacaktir.

Il. HAKLI SEBEPLE FESIiH

TTKm. 531 uyarinca anonim sirketlerin hak-
li sebeple feshedilebilmesi igin sermayenin
onda birini (halka acik sirketlerde yirmide bi-
rini) temsil eden paya sahip pay sahiplerinin
sirketin merkezinin bulundugu yerdeki asliye
ticaret mahkemesine bagvurmasi gerekmek-
tedir. Dolayisiyla, pay sahipleri bu hakkini
dava yoluyla kullanabilmektedirler. Serma-
yenin onda birini temsil eden paylarin birden
fazla pay sahibine ait olmasi durumunda bu
pay sahiplerinin birlikte hareket etmesi ge-
rekmektedir. Sermayenin onda birinin tem-
sil edilmesi sarti, kanun koyucunun bu hakki
TTK m. 411 uyarinca bir azinlik (azlik) hakki
olarak duzenledigini gostermektedir. Nite-
kim TTK m. 411/1 uyarinca azinlik, halka ka-
pali anonim sirketlerde sirket sermayesinin
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is defined as the shareholders constituting
at least one tenth of the Company’s capital
in closed joint stock companies. Thus, with
this provision, minority shareholders are pro-
tected against majority shareholders in joint
stock companies where decisions are made
by the majority principle.

The right to rightful dissolution can be de-
fined as the right to request the termination
of the debt relationship to the party who is
adversely affected by the reasons that arise
in the subsequent process of a continuous
debt relationship and for whom the relation-
ship has become unbearable’. However,
there is no consensus on the concept of
just cause in our legislation and doctrine®.
In adapting the concept of rightful disso-
lution under the law of obligations to joint
stock companies pursuant to the TCC, it can
be stated that rightful dissolution is a right
granted to minority shareholders in cases
where it becomes unbearable for the minori-
ty shareholders to remain in the company
against the majority shareholders. One of the
accepted views in the doctrine defines the
concept of just cause in joint stock compa-
nies as events and circumstances that elimi-
nate the benefits minority shareholders justly
and objectively expect from the partnership,
making the continuation of the partnership
unbearable for the shareholder®. Therefore,
pursuant to Article 2 of the Turkish Civil Code
numbered 4721 (“TCiC"), just cause shall be
deemed to have occurred in cases where the
shareholder cannot be expected to contin-
ue the shareholding if the continuation of
the partnership becomes unbearable for the
shareholder, and the shareholder may exer-
cise this right™.

Article 531 of the TCC has deliberately re-
frained from defining and exemplifying just
cause. As a matter of fact, in the preamble of
the relevant article, it is stated that “...show-
ing and defining the qualifications of this con-
cept has been left to judicial decisions and
doctrine (...)"" and that just causes are delib-
erately left to precedents and doctrine. Pur-
suant to Article 4 of the TCiC, titled “Discre-
tionary Power of the Judge,” in cases where
the law intentionally leaves a gap and grants
the judge discretionary authority, the judge
shall decide in accordance with the applica-
ble legislation and principles of equity, con-
sidering the specific circumstances of the
case. The court will determine the existence
of just cause in accordance with the concrete
case by using precedents and doctrine. The

en az onda birini olusturan pay sahipleri ola-
rak tanimlanmistir. Boylece bu duzenlemeile
kararlarin alinmasinda cogunluk ilkesinin ge-
cerli oldugu anonim sirketlerde azinlik pay
sahipleri cogunluk pay sahipleri karsisinda
korunmaktadir.

Hakli sebeple fesih hakki, surekli borg iliskile-
rinin sonraki surecinde ortaya ¢ikan neden-
lerden olumsuz etkilenerek iligkinin kendisi
icin cekilmez duruma geldigi tarafa, borg
iliskisinin sona erdirilmesini isteme hakki
olarak tanimlanabilir’. Fakat mevzuatimizda
ve doktrinde hakli sebep kavrami uzerin-
de terim birligi bulunmamaktadir®. Borglar
hukuku ¢ercevesindeki hakli sebeple fesih
kavramini TTK uyarinca anonim sirketlere
uyarladigimizda, hakli sebeple feshin, azin-
lik pay sahiplerinin cogunluk pay sahipleri-
ne karsi sirkette kalmalarinin kendileri icin
cekilmez bir hale geldigi durumlarda, azinlik
pay sahiplerine taninmis olan bir hak oldu-
gu ifade edilebilir. Doktrinde kabul edilen
goruslerden birisi, anonim sirketlerde hakli
sebep kavramini, azinlik pay sahiplerinin
hakkaniyete uygun ve objektif olarak ortak-
liktan bekledigi faydalari ortadan kaldiran ve
pay sahibiicin ortakligin devaminin ¢ekilmez
hale gelmesine sebep olan olaylar ve du-
rumlar olarak tanimlamaktadir®. Dolayisiyla
4721 sayili Turk Medeni Kanunu (“TMK”) m.
2 uyarinca durustluk kurali ve hakkin kétuye
kullanilmasi yasagi gozetilerek sirketin varli-
@gina devam etmesi kendisiicin gekilmez hale
gelen pay sahibinden ortakligi surdurmesi-
nin beklenemeyecedi hallerde hakli sebep
olusmus sayilacak ve pay sahibi bu hakkini
kullanabilecektir™.

TTK m. 531 bilin¢li olarak hakli nedenle-
ri tanimlamamis ve 6rnek gostermemistir.
Nitekim ilgili maddenin gerekcesinde “...
bu kavramin niteliklerinin gdsterilmesi ve
tanimlanmasi yargi kararlariyla 6gretiye bi-
rakilmistir(..)""" denilerek hakli sebeplerin
bilin¢li olarak ictihat ve doktrine birakildig:
belirtilmistir. “Hakimin takdir yetkisi” baslikli
TMK m. 4 uyarinca hakim, kanunda bilingli
olarak bosluk birakilarak kendisine takdir
yetkisi tanindigi durumlarda, somut olayin
ozelliklerine gore yuraurlukteki mevzuata ve
hakkaniyete uygun olarak karar verecektir.
Mahkeme, ictihat ve doktrini kullanarak so-
mut olay uyarinca hakli sebebin varligini tes-
pit edecektir. Anonim sirketlerin feshine ilis-
kin hakli sebeplerin goruinus bicimi, bunlarla
sinirliolmamak tzere, (i) azinlik pay sahibinin
korunmasina iliskin temel prensiplerin ihlali,
sirketin pay sahibinin malvarliksal haklarinin

manifestation of just causes on dissolution
of joint stock companies include but are not
limited to, (i) reasons related to the abuse of
majority power, such as violation of the fun-
damental principles of minority shareholder
protection, violation of the shareholder’s
material rights, violation of the shareholder’s
rights to participate in the management of
the company, violation of minority rights, (ii)
personal reasons, such as personal disputes
and reasons arising on the shareholder’s in-
dividual circumstances and (iii) reasons re-
lated to the company’s partnership, such as
mismanagement of the company, loss of the
decision-making function of the company’s
board of directors and general assembly, sig-
nificant difficulty in achieving the company’s
partnership purpose, unpaid capital of the
company, certain structural changes in the
company, etc.

In the event that a rightful dissolution lawsuit
is filed, the judge will decide on the justifi-
cation of the reasons to be put forward by
the shareholders. In the lawsuit filed by the
shareholders to decide on the justification of
the reasons to be put forward by the share-
holders, the judge is not obliged to decide
on the dissolution of the company even if
he/ she finds the reasons put forward are
justified. Hence, pursuant to Article 531 of
the TCC, instead of a dissolution decision,
the court may decide on the dismissal of the
plaintiff shareholder(s) from the company by
paying the real value of their shares, or on any
other solution he/she deems appropriate.

Pursuant to Article 447 of the TCC, since the
right of filing a rightful dissolution lawsuit is
recognized as one of the inalienable rights,
this right cannot be eliminated by the deci-
sion of the majority without the consent of
the minority shareholders’.

A. The Nature of the Lawsuit
on Rightful Dissolution on
Just Cause under Turkish
Law

Since the judge may decide on a remedy
other than the termination decision at the
end of the rightful dissolution lawsuit, this
lawsuit is a formative lawsuit for performance
with alternative remedies™. This lawsuit may
be filed directly by the shareholders inde-
pendently from other lawsuits that may be
brought against the company. The judge
has been granted wide authority to apply an
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ihlali, sirket yonetimine katilma haklarinin
ihlali, azinlik haklarinin ihlali gibi cogunluk
guacunun kotuye kullanilmasina iligkin se-
bepler, (ii) kisisel uyusmazliklar ve pay sa-
hibinin sahsinda gerceklesen sebepler gibi
kisisel sebepler ile (iii) sirketin koti yonetimi,
sirketin yonetim kurulu ve genel kurulunun
karar alma fonksiyonunu kaybetmesi, sirke-
tin ortaklik amacinin saglanmasinin 6nemli
6lcude zorlasmasi, sirket sermayesinin karsi-
liksiz kalmasi, sirkete iliskin bazi yapisal degi-
siklikler gibi sirket ortakligina iliskin sebepler
olarak ortaya cikabilir',

Hakli sebeple fesih davasinin acildigi du-
rumda pay sahipleri tarafindan ileri strule-
cek olan sebeplerin hakliligina hakim karar
verecektir. Pay sahipleri tarafindan ileri stru-
lecek olan sebeplerin hakliiginailiskin karar
vermesi i¢in acilan davada hakim, ileri suru-
len sebepleri hakli bulsa bile sirketin feshine
karar vermek zorunda degildir. Nitekim TTK
m. 531 uyarinca mahkeme fesih karariyerine;
davaci pay sahip(ler)inin paylarinin gergcek
degeri 6denerek sirketten c¢ikarilmalarina
veya uygun gordugu baska bir cozume ka-
rar verebilir.

TTK m. 447 uyarinca, hakli sebeple fesih
davasi agcma hakki vazgecilmez haklar ara-
sinda kabul edildiginden, bu hak azinlik pay
sahiplerinin rizasi diginda cogunlugun karari
ile bertaraf edilemeyecektir™.

A. Hakli Sebeple Fesih Da-
vasinin Tiirk Hukukundaki
Niteligi

Hakim, hakli sebeple fesih davasinin so-
nucunda fesih karari yerine baska sekilde
¢ozame iliskin bir karara da hukmedebile-
ceginden, bu dava alternatif ¢ozumlu insai
nitelikte bir eda davasidir™. Bu dava, pay
sahipleri tarafindan sirkete karsi acilabilecek
diger davalardan bagimsiz olarak dogrudan
acilabilmektedir. Fesih karar yerine alterna-
tif ¢ozum uygulayabilme yetkisiyle hakime
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alternative solution instead of a dissolution
decision. The ability of the judge to award an
alternative remedy independently from the
claimant’s claim is an exception to the prin-
ciple of non-ultra petita’®.

The rightful dissolution lawsuit is filed by the
minority shareholders. This lawsuit must be
filed against the legal entity of the company
before the commercial court of first instance
where the headquarters of the company is
located. Pursuant to Article 5/4 of the TCC, if
the headquarters of the joint stock company
is located in a jurisdiction where there is no
commercial court of first instance, the court
in charge of this lawsuit is the civil courts of
first instance. In this case, in a jurisdiction
where there is no commercial court of first in-
stance, the rightful dissolution lawsuit must
be filed before the civil court of first instance.

I1l. OTHER REMEDIES

Since the continuity and the ongoing opera-
tions of joint stock companies are essential,
the judge should consider alternative reme-
dies instead of dissolution of the company,
especially in cases where the company can
continue its activities financially. Since the
main purpose of the legislator is to keep the
company alive and to ensure the continuity
of the company’s activities, if the dispute
in the concrete case can be resolved in an-
other way other than the dissolution of the
company, the dissolution of the company
should not be decided’®. Hence, the Court
of Cassation, in its 11th CC C. 2015/8119
D. 2016/2586 decision dated 09.03.2016,
found the court’s decision that it is not
necessary to dissolve the company on the
grounds that it would be a fairer solution for
the plaintiff shareholder to leave the com-
pany instead of dissolving the company"’.
Therefore, in the event that the company is
able to realize its purpose and activities with
its assets and has the economic power to pay
the plaintiff shareholder the real value of its
shares, alternative remedies will be ruled by
the judge. Resorting to the dissolution and
liquidation of the company as an ultima ratio
has been the will of the legislator who prior-
itizes the continuity of companies’®. In order
for the judge to rule on alternative remedies,
the existence of just causes must be proven,
justasin the case of ruling for the dissolution
of the company. The broad authority granted
to the judges to decide on alternative reme-
dies shows that the continuity of the compa-
ny should be considered and respected as

genis yetki taninmistir. Hakimin davacinin
talebinden bagimsiz olarak alternatif ¢6zu-
me hukmedebilmesi taleple baglilik ilkesine
getirilen bir istisna niteligindedir’®.

Hakli sebeple fesih davasi, azinlik pay sahip-
leri tarafindan acilmaktadir. Bu davanin, s6z
konusu sirketin tuzel kisiligine karsi sirketin
merkezinin bulundugu yerdeki asliye ticaret
mahkemesinde ac¢ilmasi gerekmektedir. TTK
m. 5/4 uyarinca anonim sirketin merkezinin
asliye ticaret mahkemesinin bulunmadigi bir
yargi ¢cevresinde bulunmasi halinde bu da-
vaya bakmakla gorevli olan mahkeme asliye
hukuk mahkemeleridir. Bu durumda asliye
ticaret mahkemesinin bulunmadigi bir yar-
gi cevresinde hakli sebeple fesih davasinin
asliye hukuk mahkemesinde agilmasi gerek-
mektedir.

11l. DIGER COZUMLER

Anonim sirketlerin devamliligi ve faaliyetle-
rini sardurmeleri esas oldugundan, ozellikle
sirketin finansal olarak faaliyetlerini surdu-
rebildigi durumlarda hakimin, sirketin feshi
yerine alternatif cozumleri degerlendirmesi
gerekmektedir. Kanun koyucunun esas ama-
cl, sirketi ayakta tutmak ve sirket faaliyetle-
rinin devamulligini saglamak oldugundan
somut olaydaki uyusmazlik sirketin feshi
disinda baska bir yolla ¢ézulebiliyorsa, sir-
ketin feshine karar verilmemelidir®. Nitekim
Yargitay 11. HD E. 2015/8119 K. 2016/2586
ve 09.03.2016 tarihli kararinda, mahkeme-
nin, sirketin feshi yerine davaci pay sahibi-
nin sirketten ayrilmasinin daha adilane bir
¢6zum olacagi gerekgesiyle sirketin feshine
gerek olmadigi yonundeki kararini yerinde
bulmustur™. Buna gore sirketin elindeki mal-
varligi ile amacini ve faaliyetlerini gercekles-
tirebildigi ve davaci pay sahibine paylarinin
gercek degerini 6deyecek ekonomik gugcte
olmasi durumunda, hakim tarafindan alter-
natif ¢cozumlere hukmedilecektir. Sirketin
feshine ve tasfiyesine ultima ratio olarak
basvurulmasi sirketlerin devamliligini go-
zeten kanun koyucunun iradesi olmustur™.
Hakimin diger cozumlere hukmedebilmesi
icin, sirketin feshi kararina hukmetmesi gibi,
hakli sebeplerin varliginin ispat edilmis ol-
masi gerekmektedir. Alternatif cézime karar
vermesi hususunda hakimlere taninan genis
yetki, sirketin mumkuan oldugunca devamli-
lginin 6nemsenmesi ve gozetilmesi gerekti-
gini gostermektedir'. Hakim, olculaluk ilkesi
uyarinca somut olaya uygulayacagi alterna-
tif cozumler ile azinlik pay sahipleri, paylarin

much as possible’®. Pursuant to the principle
of proportionality, the judge shall ensure that
the interests of the minority shareholders, the
majority shareholders and the company are
balanced through the alternative remedies to
be applied to the concrete case?.

Pursuant to Article 531 of the TCC, the con-
dition of “being appropriate to the situation”
for the judge to award an alternative reme-
dy means that there is an alternative reme-
dy that resolves the problem giving rise to
the concrete case that is the subject of the
lawsuit, eliminates the conflict of interest be-
tween the shareholders in the company, pro-
tects the justified expectations of the plain-
tiff shareholder(s) and satisfies the plaintiff
shareholder(s). As another condition for the
award of an alternative remedy, the term “ac-
ceptable” means that the alternative remedy,
which is awarded without the approval of the
litigants, is appropriate to the concrete case
and resolves the problem in the concrete
case?!, meets the requests of the plaintiff
shareholder(s) and is feasible?2.

A. Dismiss of the Sharehold-
ers from the Company

Pursuant to Article 531 of the TCC, even
though the shareholders in joint stock com-
panies are not granted with the right to di-
rectly exit from the company, the court may
also decide to dismiss the shareholder(s)
from the company by paying to the plain-
tiff shareholder(s) the actual value of their
shares as of the date closest to the date of
the decision, instead of the decision to dis-
solve the company. This decision of the court
shall be implemented through the purchase
of the shares of the plaintiff shareholder by
the defendant company?. Due to the gap in
the law, whether the plaintiff shareholder(s)’
shares can be temporarily acquired by the
company and who will pay the amount cor-
responding to these shares, as well as how
it will be paid, shall be determined accord-
ing to precedents and doctrine. The judge is
required to calculate the real share value of
the company and award this price. In order
for this method to be applied, the company
must have the economic power to pay the
real share value to the plaintiff.

In practice, in rightful dissolution proceed-
ings, the court mainly decides to dismiss the
plaintiff from the company instead of a disso-
lution decision?*.

ANONIM SIRKETLERDE HAKLI SEBEPLE FESIH
HAKKI VE FESIH KARARI ILE DIGER COZUMLER

cogunluguna sahip pay sahipleri ve sirket
arasindaki menfaatlerin dengelenmesini
saglayacaktir?,

TTK m. 531 uyarinca hakimin alternatif yola
hukmedebilmesi i¢cin gerekli “duruma uy-
gun dusme” kosulu ile davaya konu olan
somut olaya sebebiyet veren sorunu ¢6zim-
leyen, sirketteki ortaklar arasindaki menfaat
intilafini kaldiran, davaci pay sahip(ler)inin
hakli beklentilerini koruyan ve davaci pay
sahip(ler)ini tatmin eden bir alternatif yolun
bulunmasi kastedilmektedir. Alternatif yola
hukmedilebilmesi icin gerekli diger bir kosul
olan “kabul edilebilir” ifadesi ise, davanin
taraflarini onayina bagli olmaksizin hukme-
dilen alternatif cozamun somut olaya uygun
dusmesi ve somut olaydaki sorunu gider-
mesi?', davaci pay sahip(ler)inin isteklerinin
karsilanmasi ve uygulanabilir sekilde olmasi
anlamini tasimaktadir?2

A. Pay Sahiplerinin Sirketten
Cikarilmalan

Anonim sirketlerde ortaklara sirketten dog-
rudan c¢ikma hakki taninmamis olsa da, TTK
m. 531 uyarinca mahkeme, sirketin feshedil-
mesi karari yerine davaci pay sahip(ler)ine
paylarinin karar tarihine en yakin tarihteki
gercek degerlerinin 6denmesi suretiyle pay
sahip(ler)inin sirketten ¢ikarilmalarina da ka-
rar verebilir. Mahkemenin bu karari, davaci
pay sahibine ait paylarin davali sirket tara-
findan satin alinmasi yontemiyle uygulanir?,
Kanunda bosluk olmasi sebebiyle davaci pay
sahip(ler)inin paylarinin gegici olarak sirket
tarafindan iktisap edilip edilemeyecegi ve
paylarina karsilik 6denecek olan paranin kim
tarafindan ve ne sekilde 6denecedi ictihata
ve doktrine gore belirlenecektir. Hakimin, gir-
ketin gercek pay degerini hesaplayarak bu
bedele hukmetmesi gerekmektedir. Bu yon-
temin uygulanabilmesi i¢in sirketin gercek
pay degerini davaclya 6deyebilecek ekono-
mik gucte olmasi gerekmektedir.

Uygulamada, hakli sebeple fesih davasinda
mahkeme agirlikli olarak fesih karari yerine
davacinin sirketten cikarilmasi yénunde ka-
rar vermektedir?4,
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B. Alternative Remedies

Pursuant to Article 531 of the TCC, the judge
may decide on another acceptable remedy
in accordance with the concrete case, in-
stead of a dissolution decision. The judge
may decide not to dissolve the company
in the presence of justified reasons, on the
grounds that it is economically and objec-
tively more appropriate to preserve the ex-
istence of the company. In this regard, the
legislator appreciated the court’s initiative. In
the Swiss doctrine, it is stated that as an alter-
native solution, the court may decide on the
obligation of the company to distribute divi-
dends, may approve the admission of a new
shareholder to the company, and may even
order the partial liquidation of the company
in such a way that the company will be able
to continue its activities?. However, there is
no exemplary case law of the Court of Cas-
sation ruling on these alternative remedies.

The judge, prioritizing the preservation and
continuity of the company when conditions
supporting its viability are present, will resort
to alternative solutions instead of dissolution.
The judge may investigate alternative reme-
diesinstead of dissolution without any limita-
tion in terms of subject matter?®.

In the doctrine, the division of the company’s
business among the shareholders, partial lig-
uidation of the company, conversion of the
company into a single shareholder company,
granting veto rights to the minority in some
board of directors and general assembly
resolutions, dismissal of the members of the
board of directors, reduction of the capital
are given as examples of alternative reme-
dies?.

IV. CONCLUSION

Article 531 of the TCC regulates the right to
wind up ajoint stock company on just cause,
allowing minority shareholders to leave the
company. This provision aims to protect mi-
nority shareholders against majority share-
holders. Dissolution for just cause is a right
granted to minority shareholders in cases
where circumstances arise in continuous
contractual relationships that render the
relationship unbearable. When the court de-
termines the existence of just cause, it may
offer alternative remedies instead of a disso-
lution decision. As such, dissolution of the
company may be decided as a last resort in
the event that there is no other remedy. Al-

B. Alternatif Cézimler

TTK m. 531 uyarinca hakim, fesih karari ye-
rine somut olaya uygun ve kabul edilebilir
baska bir c6zume de karar verebilir. Hakim,
sirketin mevcudiyetinin korunmasinin eko-
nomik ve objektif agidan daha dogru olmasi
gerekcesiyle, hakli sebeplerin varligi halin-
de sirketi feshetmeme karari verebilir. Kanun
koyucu burada mahkemenin inisiyatif kul-
lanmasini takdir etmistir. isvigre doktrininde
alternatif ¢6zum olarak mahkemenin sirke-
tin kar dagitma zorunlugunu karara bag-
layabilecegi; yeni bir pay sahibinin sirkete
alinmasini uygun bulabilecegi, hatta sirketi
faaliyetlerini devam ettirecek duruma ka-
vusturabilecek sekilde kismi tasfiyesine de
hukmedebilecegi belirtilmektedir?. Fakat
s6z konusu alternatif coztmlere hukmedilen
ornek bir Yargitay ictihadi bulunmamaktadir.

Hakim, sirketin ayakta kalmasi ve sureklili-
gini saglayacak hususlarin mevcut oldugu
durumlarda sirketi ayakta tutmaya énem
vererek sirketin feshine alternatif yollara
basvuracaktir. Hakim, fesih karari yerine
hakmedecegi alternatif cozumleri konu ba-
kimindan bir sinirlandirmaya tabi olmaksizin
arastirabilecektir?e.

Doktrinde alternatif cozumlere; sirkete ait is-
letmenin pay sahipleri arasinda bélunmesi,
sirketin kismi tasfiyesi, tek pay sahipli sirke-
te donustarulmesi, bazi yonetim kurulu ve
genel kurul kararlarinda azliga veto hakki
taninmasi, yonetim kurulu tyelerinin azli,
sermayenin azaltilmasi 6rnek olarak veril-
mistir?’.

IV. SONUG

TTK'nin 531. maddesi, anonim sirketlerde
hakli sebeple fesih hakkini duzenleyerek, sir-
ketin azinlik pay sahiplerine sirketten ayrilma
imkani tanimaktadir. Bu duzenleme, azinlik
pay sahiplerinin ¢cogunluk pay sahiplerine
karsi korunmasini amaclamaktadir. Hakli se-
beple fesih, surekli borg iliskilerinde ortaya
cikan ve iliskinin ¢ekilmez hale gelmesine
neden olan durumlarda, azinlik pay sahip-
lerine taninan bir haktir. Mahkeme, hakli se-
beplerin varligini tespit ettiginde, fesih karar
yerine alternatif c6zumler de sunabilmekte-
dir. Nitekim sirketin feshine baska herhan-
gi bir yol kalmamasi durumunda son care
olarak karar verilebilecektir. Kanun koyucu

ternative solutions, which are not defined by
the legislator, give the judge a wide power of
discretion in order to ensure the continuity
of the company and protect the rights of mi-
nority shareholders. In this regard, the judge
will benefit from the doctrine and precedents
in deciding on the existence of just cause. In
conclusion, the rightful dissolution lawsuit
has an important place in the legal structure
of joint stock companies and functions to
protect the rights of minority shareholdersin
the company.
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tarafindan tanimlanmayan alternatif ¢ozum-
ler, sirketin devamliligini saglamak ve azinlik
pay sahiplerinin haklarini korumak amaciyla
hakime genis bir takdir yetkisi vermektedir.
Bu nedenle hakim hakli sebeplerin varligina
hukmederken doktrin ve ictihatlardan yarar-
lanacaktir. Sonug olarak, hakli sebeple fesih
davasl, anonim sirketlerin hukuki yapisinda
onemli bir yer tutmakta olup azinlik pay sa-
hiplerinin sirketteki haklarini koruma islevini
gormektedir.
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