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ABSTRACT | OZET

In this study, the definitions of digital assets and cryptocurrencies and the
inheritance of these assets are analyzed.

Bu calismada, dijital varliklar ve kripto paralarin tanimlari ile bu varhiklarin

miras yoluyla intikali incelenmistir.
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I.INTRODUCTION

The subject of our study is the inheritance of
digital assets and cryptocurrencies. Firstly,
the meaning of the concepts of digital as-
sets and cryptocurrencies will be explained.
Then, the place of crypto assets in Turkish
Law, them being subject to inheritance and
how they will be transferred to the heirs will
be discussed. In the last part of our study,
other digital assets with monetary value and
the inheritance of these assets will be exam-
ined.

I1. DIGITAL ASSETS AND
CRYPTOCURRENCIES

Digital assets are assets that are created,
stored and transmitted digitally. These as-
sets include various digital elements such
as digital documents, photos, videos, audio
recordings, software, emails, social media
accounts and crypto assets’.

Digital assets are categorized according to
whether they are based on cryptography?
or a similar technology that encrypts data
using mathematical operations so that it
can only be read and processed by specific
individuals. Accordingly, digital assets are
divided into crypto assets and non-crypto
assets. Crypto assets include payment to-

I. GiRiS

Calismamizin konusu, dijital varliklar ve kripto
paralarin miras yoluyla intikalidir. Calismada
ilk olarak, dijital varlik ve kripto para kavram-
larinin ne anlama geldigi aciklanacaktir. Ar-
dindan, kripto varliklarin Turk Hukuku’ndaki
yeri, miras yoluyla intikale konu olmasi ve
mirasgilara nasil intikal edecegi hususlari ele
alinacaktir. Calismamizin son bélumunde ise
parasal degere sahip diger dijital varliklar ve
bu varliklarin miras yoluyla intikali incelene-
cektir.

1. DiJITAL VARLIKLAR
VE KRiPTO PARALAR

Dijital varliklar dijital ortamda olusturulan,
saklanan ve iletilen varliklardir. Bu varliklar
arasinda dijital belgeler, fotograflar, video-
lar, ses kayitlari, yazilimlar, e-postalar, sosyal
medya hesaplari ve kripto varliklar gibi cesitli
dijital unsurlar bulunur’.

Dijital varliklar, verilerin sadece belirli kisiler
tarafindan okunmasi ve igslenmesi igcin ma-
tematiksel islemler kullanilarak sifrelenen
kriptografiye? veya benzer bir teknolojiye da-
yanip dayanmadigina gore ikiye ayrilarak ka-
tegorize edilmektedir. Buna gore dijital varlik-
lar, kripto varliklar ve kripto olmayan varliklar
olarak ikiye ayrilir. Kripto varliklarin kapsami-
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kens, securities tokens and service tokens,
while non-crypto assets include assets
such as social media account login infor-
mation and content such as photos, videos,
etc. in these accounts, digital music, blogs,
internet trainings®.

In the Capital Markets Law published in
the Official Gazette dated 02.07.2024 and
numbered 32590, the law known among
the public as the “Crypto Asset Law,” which
allows the inclusion of crypto assets with-
in the scope of legislation, has come into
force. According to this law, crypto assets
are defined as “Intangible assets that can be
electronically created and stored using dis-
tributed ledger technology or similar tech-
nology, distributed over digital networks,
and can represent value or rights"*.

Crypto assets have a decentralized struc-
ture and are designed as a medium of ex-
change. These assets use cryptography,
a science of encryption, to secure trans-
actions and ensure security. The system
that maintains control of the decentralized
structure and keeps it operational is a re-
cord list held by a global computer network
called Blockchain®,

Payment tokens, which are among crypto
assets, consist of cryptocurrencies such as

na 6deme jetonlari, menkul kiymet jetonlarn
ve hizmet jetonlari; kripto olmayan varliklar
kapsamina ise sosyal medya hesabina giris
bilgileri ile bu hesaplardaki fotograf, video
ve benzeri igerikler, dijital muzikler, bloglar,
internet egitimleri gibi varliklar girmektedir®.

02.07.2024 tarihli ve 32590 sayili Resmi Ga-
zete'de yayimlanan Sermaye Piyasasi Kanu-
nu’nda, halk arasinda “Kripto Varlik Yasas!”
olarak bilinen ve kripto varliklarin mevzuat
kapsamina alinmasina olanak taniyan yasa
yururluge girmistir. Bu kanuna gore, kripto
varliklar “Dagitik defter teknolojisi veya ben-
zer bir teknoloji kullanilarak elektronik olarak
olusturulup saklanabilen, dijital aglar tizerin-
den dagitimi yapilan ve deger veya hak ifade
edebilen gayri maddi varliklar” olarak tanim-
lanmistir.

Kripto varliklar, merkezi olmayan bir yapiya
sahiptir ve degisim araci olarak tasarlanmistir.
Bu varliklar, islemleri giivence altina almak ve
guvenligi saglamak igin kriptoloji adi verilen
sifreleme bilimini kullanir. Merkezi olmayan
yapinin kontroluna saglayan ve bu yapiyi
ayakta tutan sistem, Blokzincir (Blockchain)
olarak adlandirilan kuresel bir bilgisayar agi
tarafindan tutulan kayit listesidir®.

Kripto varliklar arasinda yer alan 6deme
jetonlari, Bitcoin, Ethereum ve Tether gibi
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Bitcoin, Ethereum, and Tether. The concept
of cryptocurrency is specifically used for Bit-
coin and subsequent altcoins like Ethereum
and Tether®. In the Blockchain Glossary pub-
lished by the Presidential Digital Transfor-
mation Office, cryptocurrencies are defined
as virtual currencies used as a means of pay-
ment on the blockchain network’.

To better understand cryptocurrencies, it
would be beneficial to discuss the basic in-
formation.

i. Private Key and Public Key: To partici-
pate in a blockchain network, a user needs
to have a unique public address, similarto an
IBAN number. Additionally, a person regis-
tered on the blockchain needs to have both
a private key and a public key. The user uses
the private key to control their assets on the
blockchain and to perform transfer transac-
tions, while the verification of transactions
by other users is done through the public
key. As a result, the owner of the private key
also owns the assets on the blockchain.
Therefore, the security of cryptocurrencies
depends on the protection of the private key,
and it is essential to keep this key in a secure
environment®,

ii. Wallet: Users need a wallet to carry out
cryptocurrency transfers. This wallet con-
tains and manages both the address and the
pairs of public and private keys. Cryptocur-
rencies and related transfer transactions are
carried out through these keys stored in the
wallet. The public key is generated using the
private key and is stored in the wallet®.

Another important asset within crypto
assets is the NFT. NFTs, which stand for
“non-fungible tokens”™ can be defined as
“non-interchangeable digital assets” that
are mathematically, or cryptographical-
ly, created using blockchain technology
for intellectual products or assets such as
photos, paintings, virtual structures, and
lands, etc., and cannot be replaced by an-
other. Due to the nature of NFTs as works,
intellectual property issues frequently arise,
especially concerning NFTs™. According to
the Blockchain Glossary published by the
Presidency, NFTs are defined as a unique
and special type of crypto token, produced
cryptographically using blockchain technol-
ogy, under the name of qualified intellectual
property deed™.

kripto paralardan olusur. Kripto para kavra-
mi, 6zellikle Bitcoin ve ardindan ¢ikan Ethe-
reum, Tether gibi altcoinler icin kullanilir®,
Cumhurbaskanligi Dijital Donusum Ofisi'nin
yayimladigi Blokzinciri S6zlugu’'nde, kripto
paralar blokzincir agi Uzerinde 6deme araci
olarak kullanilan sanal paralar olarak tanim-
lanmigtir”.

Kripto paralar daha iyi anlamak icin temel
bilgilerden bahsetmek faydali olacaktir.

i. Ozel Anahtar ve Acik Anahtar: Bir blok-
zinciri agina katilmak icin, kullanicinin tipki
IBAN numarasini andiran benzersiz bir genel
adrese sahip olmasi gerekir. Bunun yani sira,
blokzincirinde kayitli bir kisinin hem bir 6zel
hem de (private key) genel (agik) anahtara
(public key) sahip olma ihtiyaci bulunmak-
tadir. Kullanici, blokzincirindeki varliklarinin
kontrolunu saglamak ve transfer islemlerini
gerceklestirmek icin 6zel anahtarini kulla-
nirken, diger kullanicilar tarafindan islemle-
rin dogrulanmasi genel anahtar araciligiyla
yapilir. Sonug olarak, 6zel anahtarin sahibi,
blokzincirindeki varliklara da sahip olur. Bu
nedenle, kripto paralarin guvenligi 6zel anah-
tarin korunmasina baglidir ve bu anahtarin
guvenli bir ortamda bulundurulmasi sarttiré.

ii. Clizdan: Kullanicilar, kripto para transfer-
lerini gerceklestirebilmek i¢in bir cuzdana
(wallet) ihtiyac duyarlar. Bu cizdan hem
adresi hem de acik ve 6zel anahtar ciftlerini
icerir ve yonetir. Kripto paralar ve ilgili transfer
islemleri, cizdanda saklanan bu anahtarlar
araciligiyla gerceklestirilir. Ozel anahtar kul-
lanilarak acik anahtar uretilir ve cizdanda
saklanir®.

Kripto varliklar icerisinde yer alan bir diger
onemlivarlikise NFT'dir. Kelime anlami “taklit
edilemezjetonlar”'® olan NFT'ler, fotograflar,
tablolar, sanal yapilar ve arsalar ve benzeri
fikri arun veya varligin blokzincir teknolojisi
ile matematiksel, yani kriptografik, sekilde
uretilmis ve biri digerinin yerine gecemeyen
“degistirilmesi mumkun olmayan dijital var-
liklar” olarak tanimlanabilir. NFT'lerin birer
eser niteliginde olmasi sebebiyle 6zellikle
NFT’ler acisindan fikri mulkiyet konusu sik-
¢a gundeme gelmektedir''. Cumhurbaskan-
iginca yayimlanan Blokzinciri S6zlugu’'ne
gore ise NFT'ler, nitelikli fikri tapu ismiyle
blokzincir teknolojisi kullanilarak kriptografik
sekilde uretilen, benzersiz ve 6zel kripto jeton
taru olarak tanimlanmistir2,
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Digital assets have their own unique mean-
ing, characteristics, and financial, social,
and emotional value. Therefore, considering
these aspects, it is also possible to classify
digital assets as those with monetary value,
those with social value, those with emotional
value, and other digital assets that do not fit
into these three categories’.

In this article, digital assets with monetary
value, which can be considered as invest-
ment tools and are defined as assets that
store or process individuals’ financial assets
and data, will be examined.

I1l. THE PLACE OF CRYP-
TO ASSETS IN TURKISH
LAW

The legal nature of crypto assets has become
one of the significant topics of discussion to-
day. In this context, the classification of cryp-
to assets and the evaluations regarding their
placein Turkish Law are of great importance
for resolving legal uncertainties.

According to Article 3 of the Regulation on
the Non-Use of Crypto Assets in Payments,
published in the Official Gazette on April 16,
2021, crypto assets are emphasized as in-
tangible assets that are not considered fiat
money, scriptural money, electronic money,
payment instruments, securities, or other
capital market instruments. Additionally, the
second paragraph of the same article states
that crypto assets cannot be used directly or
indirectly in payments and cannot be sub-
ject to any such services™. Even though this
asset, which does not have the nature of a
payment instrument, carries monetary value,
it cannot be legally classified as money™®.

There are different opinions in our law re-
garding whether cryptocurrencies can be
considered within the concept of property.
Before discussing these views, it is neces-
sary to explain what the concept of property
means. Although the concept of property is
not explicitly defined in the Law No. 4721 on
Turkish Civil Code (“Law No. 4721"), some
articles of the Law No. 4721 specify the sub-
ject of movable and immovable property
ownership. According to these articles, the
subject of property law consists of tangible
items. In doctrine, property is accepted as
tangible assets that can be individually con-
trolled, have economic value, and exist out-
side ofaperson’. Based on this definition, for

Dijital varliklarnin kendilerine 6zgu bir anlami,
ozellikleri, finansal, sosyal ve duygusal bir de-
geri de bulunmaktadir. Bu sebeple bu yonleri
de dikkate alinarak parasal degeri olan dijital
varliklar, sosyal degeri olan dijital varliklar ve
duygusal degeriolan dijital varliklar ve bu u¢
kategoriye uymayan diger dijital varliklar sek-
linde siniflandirmak da mamkandur™.

Bu makalede, yatinm araci olarak degerlen-
dirilebilen, bireylerin finansal varliklarini ve
verilerini depolayan veya isleyen varliklar
olarak tanimlanan parasal degere sahip di-
jital varliklar incelenecektir.

I1l. KRiPTO VARLIKLARIN
TURK HUKUKU’'NDAK i
YERIi

Kripto varliklarin hukuki niteligi guinumuzde
onemli tartisma konularindan biri haline gel-
mistir. Bu baglamda, kripto varliklarin siniflan-
dirilmasi ve bu varliklarin Turk Hukuku’ndaki
yeri Uzerine yapilan degerlendirmeler, huku-
ki belirsizliklerin giderilmesi agisindan buyuk
6neme sahiptir.

16 Nisan 2021 tarihli Resmi Gazete'de yayim-
lanan Odemelerde Kripto Varliklarin Kullanil-
mamasina Dair Yonetmeligin 3. maddesine
gore, kripto varliklar; itibari para, kaydi para,
elektronik para, 6deme araci, menkul kiymet
veya diger sermaye piyasasi araci olarak ni-
telendirilmeyen gayri maddi varliklar olarak
vurgulanmis olup ayni maddenin 2. fikrasin-
da kripto varliklarin 6demelerde dolayli veya
dogrudan sekilde kullanilamayacagindan
ayrica bu turden higbir hizmete konu olama-
yacagindan bahsedilmistir'®. Odeme araci
niteligi tasimayan bu varlik parasal bir deger
tasisa bile hukuken para olarak nitelendirile-
memektedir's.

Kripto paralarin esya kavrami iginde deger-
lendirilip degerlendirilemeyecedi konusun-
da hukukumuzda farkli gorusler bulunmak-
tadir. Bu goruslere gecmeden énce esya
kavraminin ne anlama geldigini aciklamak
gereklidir. Turk Medeni Kanunu'nda (“TMK")
esya kavramitam olarak tanimlanmamis olsa
da TMK>nin bazi maddelerinde tasinir ve ta-
sinmaz mulkiyetinin konusu belirtilmistir. Bu
maddelere gore, esya hukukunun konusunu
maddi egyalar olusturmaktadir. Doktrinde,
uzerinde ferdi hakimiyet saglanabilecek, ikti-
sadi bir deder tasiyan, kisi disi cismani varlik-
lar olarak kabul edilmektedir™. Bu tanimdan
hareketle, bir varligin esya sayilabilmesi i¢in
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an asset to be considered property, it must
be tangible, controllable, not attached to a
person, have defined boundaries, and carry
economic value".

There are two main views on whether cryp-
tocurrencies can be considered within the
concept of property. According to the first
view, unless a special regulation is made, it
is incorrect to consider cryptocurrencies as
property because they are not tangible as-
sets'. The second view argues that the con-
cept of property is not a fixed, unchangeabile,
and absolute concept; rather, it is a function-
al concept that can be shaped according to
legal, social, and economic value judgments
and can change over time and according to
needs’®.

The points mentioned above for cryptocur-
rencies are also applicable to NFTs. Addition-
ally, itisimportant to consider whether NFTs
can be regarded as works under the Law
on Intellectual and Artistic Works No. 5846
("Law No. 5846"). The concept of a work is
defined in Article 1/B of the Law No. 5846 as
“All kinds of intellectual and artistic products
that bear the characteristics of their own-
er and are considered as works of science
and literature, music, fine arts, or cinema”?.
Based on this definition, two elements are
needed for a digital asset to be considered a
work: subjective and objective elements. The
work must both embody the spirit of its own-
er and fall within one of the types of works
listed in the law.

maddi olmasi, Uzerinde hakimiyet kurulabil-
mesi, sahsa bagli olmamasi, sinirlarinin belli
olmasi ve ekonomik bir deger tagimasi gerek-
mektedir'.

Kripto paralarin esya kavrami i¢cinde deger-
lendirilip degerlendirilemeyecegdi konusunda
iki ana gorus bulunmaktadir. Birinci goéruse
gore, 6zel bir duzenleme yapilmadigi surece,
kripto paralarin cismani bir varlik olmamalari
nedeniyle esya olarak degerlendirilmesiyan-
listir'8. ikinci gorus ise, esya kavraminin kesin,
degismez ve mutlak bir kavram olmadigini;
hukuki, sosyal ve ekonomik deger yargilari-
na gore bicimlendirilebilen, fonksiyonel ve
zamana ve ihtiyaglara gore degisebilen bir
kavram oldugunu savunmaktadir'.

Yukarida kripto paralar i¢in bahsedilen hu-
suslar NFT'ler icin de gecerlidir. Buna ek
olarak, NFT'lerin 5846 sayili Fikir ve Sanat
Eserleri Kanunu'na (“FSEK") gore birer eser
olarak sayilip sayilmayacagi konusu 6nem
arz etmektedir. Eser kavrami, FSEK madde
1/B hukmunde “Sahibinin hususiyetini tasi-
yan ve ilim ve edebiyat, musiki, gizel sanatlar
veya sinema eserleri olarak sayilan her nevi
fikir ve sanat mahsulleri” olarak tanimlanmis-
tir?%, Bu tanimdan hareketle, dijital bir varligin
eser olarak degerlendirilebilmesi igin iki un-
suraihtiyac vardir: stbjektif ve objektif unsur-
lar. Eser hem sahibinin ruhunu bunyesinde
barindirmali hem de yasada sinirli olarak
gosterilen eser turlerinden birinin kapsami-
na girmelidir.

DIJITAL VARLIKLARIN VE KRIPTO PARALARIN MiRAS YOLUYLA INTIKALI

According to the Law No. 58486, the types of
works are listed in a limited manner. There-
fore, for art pieces in the form of non-fungible
tokens to be considered works, they must fall
within one of the types of works listed in the
law: scientific and literary works (Law No.
5846 Article 2), musical works (Law No. 5846
Article 3), works of fine arts (Law No. 5846
Article 4), and cinematographic works (Law
No. 5846 Article 5).

In terms of works of fine arts, the material
on which the work is created is not import-
ant, and the person creating the work does
not need to be an artist. Therefore, there are
opinions that a digital asset in the form of
a non-fungible token can be considered a
work of fine art as long as it embodies the
characteristics of its owner and has aesthet-
ic value?'. Products that are not created by
human intelligence and are produced solely
by computers cannot be considered works.
Therefore, if an NFT is the product of a com-
pletely autonomous process, it cannot be
regarded as a work?2,

IV.INHERITANCE OF
CRYPTO ASSETS

There is a common understanding that, due
to the economic value of crypto assets, the
right over them falls within the scope of prop-
erty rights, and therefore, the inheritance of
crypto assets is possible.

Article 599 of the Law No. 4721, under the
title “Acquisition of Inheritance,” stipulates
that heirs will acquire the entire estate as a
whole upon the death of the deceased®.
The continuation of the same article states,
“Except for the exceptions provided by law,
the heirs directly acquire the deceased’s real
rights, receivables, other property rights, and
possession of movable and immovable prop-
erties, and they are personally liable for the
deceased’s debts”?.

By including the expression “other assets” in
the text of the article, the legislator has kept
this provision broad. In this context, crypto-
currencies, which have economic value, will
be considered within the scope of other as-
sets due to their property value and will be
transferred to the heirs according to the prin-
ciple of universal succession stated in Article
599/2 of the Law No. 4721.

FSEK'e gore eser turleri sinirli sayida sayil-
mistir. Bu nedenle, degistirilemeyen jeton
vasfindaki sanat eserlerinin birer eser nite-
liginde olabilmesi i¢in kanunda sayilan ilim
ve edebiyat eserleri (FSEK madde. 2), musiki
eserleri (FSEK madde. 3), guzel sanat eserle-
ri (FSEK madde. 4) ve sinema eserleri (FSEK
madde. 5) turlerinden birinin kapsaminda yer
almasi gerekmektedir.

Guzel sanat eserleri bakimindan, eserin han-
gi materyalin Uzerine yapildigi 6nemli degil-
dir ve eseri meydana getiren kisinin sanatci
olmasi da gerekmez. Bu sebeple, degistirile-
meyen jeton konusunu olusturan dijital var-
liklarin, sahibinin 6zelliklerini barindirdigi ve
estetik degere sahip oldugu surece guzel
sanat eseriolarak degerlendirilebilecegi sek-
linde goérusler mevcuttur?'. insan zekasinin
ortaya koymadigji, sadece bilgisayarlar ara-
ciligiyla kendiliginden uretilen urunlere ise
eser denilemez. Bu nedenle NFT, tamamen
kendiliginden isleyen bir strecin Grinu ise
eser olarak degerlendirilemez?2.

IV. KRiPTO VARLIKLARIN
MiRAS YOLU IiLE iNTiKA-
LE KONU OLMASI

Kripto varliklarin ekonomik bir degerinin bu-
lunmasi nedeniyle Gzerindeki hakkin mal var-
ig1 hakki kapsamina girdigi konusunda ortak
bir distince mevcut olup kripto varliklarin mi-
ras yoluyla intikali mumkuandar.

TMK'nin Mirasin Kazanilmasi basligi altinda
bulunan 599. maddesinde varislerin, muri-
sin 6lumu ile birlikte terekeyi yekun olarak,
kazanacaklar duzenlenmistir?. Ayni mad-
denin devaminda ise “Kanunda éngorulen
ayrik durumlar sakli kalmak Gzere mirascilar,
miras birakanin ayni haklarini, alacaklarini, di-
dger mal varligi haklarini, tasinir ve tasinmazlar
Uzerindeki zilyetliklerini dogrudan dogruya
kazanirlar ve miras birakanin borglarindan
kisisel olarak sorumlu olurlar.”?* seklinde bir
duzenleme mevcuttur.

Kanun koyucu madde metninde diger mal-
varliklari ifadesine yer vermekle, bu maddeyi
genis tutmustur. Bu kapsamda ekonomik bir
degere sahip olan kripto paralar, mal varliksal
deger tagimalari sebebiyle diger malvarlikla-
r kapsaminda degerlendirilecek olup TMK
madde 599/2 kulli halefiyet ilkesi geregince
mirascilara intikal edecektir.
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NFTs, a type of crypto asset, are included
in the estate’s assets due to their monetary
value, whether they are considered works of
art or not. Therefore, NFTs also fall under the
principle of universal succession?®.

Similarly, crypto assets can be transferred
to heirs through universal succession, as
well as through a testamentary disposition
made in the form of an inheritance contract
or a will.

V.INHERITANCE OF
CRYPTOCURRENCIES TO
HEIRS

In inheritances that automatically transfer
through universal succession, there is a pos-
sibility that the areas where the private keys
related to cryptocurrencies are stored could
be a centralized crypto asset exchange, or
these private keys could be in decentralized
exchanges or physical wallets known as cold
wallets?®. In other words, the procedures re-
quired for inheritance will vary depending on
whether the cryptocurrencies are held on an
exchange or outside of an exchange.

Centralized crypto asset exchanges refer to
exchanges managed by a central authority
where the buying and selling of cryptocur-
rencies are conducted?. In such exchanges,
the individual does not possess the private
key. The private keys are stored by the ex-
changes. Cryptocurrencies held in these
types of exchanges can be transferred to the
heirs upon the account holder’s death by
presenting the death certificate, certificate
of inheritance, and other necessary doc-
uments to the exchange, or, if necessary,
through a lawsuit that can be initiated?. In
other words, if the system where the private
keys are stored is a centralized system, there
is a contact point that the heirs can approach
when the account holder dies. However, this
should not be interpreted as a claim right
against the exchange. The exchange's re-
sponsibility in such a situation is limited to
the wallet in which the crypto asset is held.

The procedures mentioned above for ex-
changes managed by a central authority
can be applied to cryptocurrencies held in
domestic exchanges. If the exchange hold-
ing the cryptocurrencies is located abroad,
it will be necessary to act according to the
legislation of the relevant country.

Kripto varliklarin bir tart olan NFT’ler de ge-
rek sanat eseri sayilsin gerek sayilmasin para-
sal de@ere sahip olmasi sebebiyle terekenin
aktifinde yer alir. Bu sebeple NFT’ler de kulli
halefiyet ilkesi kapsamina girmektedir?®.

Yine kripto varliklar, kulli halefiyet yoluyla
mirasgilara intikal edebilecegi gibi miras s6z-
lesmesi veya vasiyetname seklinde yapilacak
bir 6lume bagli tasarrufla da mirasgilara inti-
kal edebilecektir.

V. KRiPTO PARALARIN
MIRASCILARA iNTIKALI

Kulli halefiyet yoluyla kendiliginden intikal
eden miraslarda kripto paralara iliskin 6zel
anahtarlarin saklandigi alanlarin merke-
zi kripto varlik borsasi olmasi veya bu 6zel
anahtarlarin merkezi olmayan borsalarda,
soguk cuizdan olarak adlandirilan fiziki ctz-
danlarda olmasi ihtimali mevcuttur?®. Yani
kripto paralarin borsada veya borsa disinda
tutulmasina bagli olarak miras islemleri icin
yapilmasi gerekenler degisecektir.

Merkezi kripto varlik borsalari, kripto parala-
rn alim ve satim islemlerinin gerceklestiril-
digi merkezi bir otorite tarafindan yonetilen
borsalari ifade eder?. Bu tarz borsalarda kisi
6zel anahtara sahip degildir. Ozel anahtarlar
borsalar tarafindan saklanir. Bu tip borsa-
larda saklanan kripto paralar, hesap sahibi-
nin 6lumu Uzerine kendilerine intikal eden
mirascilar tarafindan 6lum belgesi, veraset
ilami ve gerekli olan sair evraklarin borsaya
sunulmasi ile veya gerektiginde acilabilecek
bir dava ile mirascilara gecebilir®. Bir baska
deyisle 6zel anahtarlarin saklandigi sistemin
merkezi bir sistem olmasi durumunda hesap
sahibi 6ldugu zaman mirascilarin basvura-
bilecedi bir muhatap bulunmaktadir. Ancak
bu durum borsaya karsi ileri strtlebilecek
bir alacak hakki olarak yorumlanmamalidir.
Borsanin boyle bir durumda sorumlulugu
kripto varligin icerisinde bulundugu cuz-
danla sinirlidir.

Yukarida bahsedilen, merkezi bir otorite tara-
findan yonetilen borsalardaki islemler kripto
paralarin yurt icerisinde bulundugu borsa-
larda uygulanabilecektir. Kripto paralarin
icerisinde bulundugu borsa yurt digindaysa
bu durumda ilgili ulkenin mevzuatina goére
hareket etmek gerekecektir.

DIJITAL VARLIKLARIN VE KRIPTO PARALARIN MiRAS YOLUYLA INTIKALI

If the private key is stored in a physical wal-
let whose password is known only by the
account holder, it can be said that it will be
more difficult for the heirs to gain control
over these assets in the event of the account
holder’s death, due to the absence of a con-
tact point. For example, if the account holder
passes away and the heirs do not know the
password to the relevant account, accessing
that asset will be quite challenging. In such
physical wallets, heirs may file a lawsuit for
the determination of the estate, requesting
the decryption of the wallet's passwords
and the division of the assets within the wal-
let according to their shares?. However, this
may not always be possible. To avoid such a
situation, it is necessary for the heirs to have
information about the status of the relevant
cryptocurrencies, account details, and pass-
words to ensure access to assets held in
physical wallets or decentralized exchanges
in the event of the account holder’s death.

V1. OTHER DIGITAL AS-
SETS WITH MONETARY
VALUE

In this section of our study, we will discuss
other digital assets with monetary value that
do not fall under the category of crypto as-
sets. These include social media account
login information and the photos, videos,
etc., contained within these accounts, dig-
ital music, blogs, free online courses, and
similar assets. Such digital assets may have

Ozel anahtarin sifresi yalnizca hesap sahibi
tarafindan bilinen bir fiziki cizdanda saklan-
missa hesap sahibinin 6lmesi durumunda,
ortada muhatap olarak kabul edilebilecek
kimsenin bulunmamasi sebebiyle mirasci-
larin bu varliklar uzerinde hakimiyet kurma-
sinin daha zor olacagi sdylenebilir. Ornegin
hesap sahibinin vefati halinde ilgili hesabin
sifresi mirascilar tarafindan bilinmiyorsa o
varliga ulasmak oldukca zor olacaktir. Bu tarz
fiziki cuzdanlarda bulunan varliklara miras
yoluyla erigsim i¢in mirascilar terekenin tespiti
davasi acarak ctizdana ait sifrelerin kirilmasi
ve clUzdan icerisinde bulunan varliklarin mi-
rascilara paylar nispetinde bolunmesi talep
edilebilecekse de? bunun her zaman i¢in
mumkuan olmama ihtimali bulunmaktadir.
Boyle bir durumla karsilasmamak agisindan
fiziki cuzdanlar veya merkeziyetsiz borsalar
icerisinde bulunan varliklara hesap sahibi
6lmesi durumunda mirascilar tarafindan eri-
simin saglanmasi icin ilgili kripto paralarin
durumu, hesap bilgileri, sifreler gibi bilgilere
sahip olunmasi gerekmektedir.

VIi. PARASAL DEGERI
OLAN DIGER DIJITAL
VARLIKLAR

Calismamizin bu boélumunde, kripto varlik
kapsamina girmeyen ancak parasal degeri
olan diger dijital varliklardan bahsedilecek-
tir. Sosyal medya hesabina giris bilgileri ile
bu hesaplardaki fotograf, video vb. icerik-
ler, dijital muzikler, bloglar, tcretsiz internet
eQitimleri ve benzeri varliklar bu kapsamda
degerlendirilmektedir. Bu tarz dijital var-
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been used by the deceased for economic,
non-economic, or mixed purposes®. If a dig-
ital asset is not used for economic purposes
and does not carry economic value, it is not
suitable for inheritance according to Law
No. 4721 Article 599. However, it should be
noted that in terms of inheritance law, what
matters is not the purpose for which the de-
ceased created the digital asset, but the pur-
pose for which the digital asset was being
used at the time of the deceased'’s death.

If a digital asset has economic value or is
used for economic purposes in a lawful
manner, whether it can be inherited de-
pends on the data it contains. If the digital
asset does not contain personal data of the
account holder or third parties, it is consid-
ered suitable for inheritance. If the digital
asset contains personal data and the trans-
fer of this data to the heirs does not violate
the personal rights of the deceased or third
parties, or if it is legally possible to separate
the personal data from the account, these
digital assets can also be inherited.

The reason third parties follow or subscribe
to an account may be the content shared
on the account rather than the identity of
the account holder. Accounts that are used
anonymously by their owners, sharing pho-
tos, videos, blog posts, and similar content
without containing any personal data and
without any economic purpose or concern,
should also be included in the estate.

When a digital asset carries economic value
despite not being used for economic pur-
poses, there can be a conflict between the
personal interests of the deceased and the
property interests of the heirs. The primary
consideration should be the extent to which
the deceased used the account openly to
third parties and how much the account
reflects the personal characteristics of the
owner. If the content shared on an account
clearly reveals the identity of the account
holder, itis evident that the account reflects
the personality of the owner and can be as-
sociated with the owner by third parties. Ac-
counts used by political figures can serve as
examples of such accounts. In such cases,
where the account is not used for econom-
ic purposes but carries economic value,
the personal interests of the deceased will
outweigh the property interests of the heirs,
and therefore, the account cannot be inher-
ited®".

liklar, miras birakan tarafindan ekonomik,
ekonomik olmayan veya karma amaclarla
kullanilmig olabilirs°. Dijital varlik ekonomik
amaglarla kullanilmiyor ve ekonomik bir
deger tasimiyorsa, TMK m. 5699'a gére mi-
ras yoluyla intikale elverisli degildir. Ancak
unutulmamalidir ki miras hukuku bakimin-
dan 6nemli olan miras birakanin dijital var-
g1 hangi amacla olusturdugu degil miras
birakanin 6lum tarihinde ilgili dijital varligin
hangi amacla kullanildigidir.

Bir dijital varlik ekonomik bir degere sahip-
se veya hukuka uygun bir sekilde ekonomik
amagla kullaniliyorsa, bu dijital varligin mi-
ras yoluyla intikal edip edemeyecegi, icerdi-
gi verilere baglidir. Eger dijital varlik, hesap
sahibinin veya t¢uncu kisilerin kisisel verile-
rini icermiyorsa, miras yoluyla intikale elve-
rigli kabul edilir. Dijital varlik, kisisel veriler
iceriyorsa ve bu verilerin mirascilara devri,
miras birakanin veya ucuncu kisilerin kisisel
haklariniihlal etmiyorsa veya kisisel verilerin
hesaptan ayiklanmasi hukuken mumkunse,
bu dijital varliklar da mirascilara intikal ede-
bilir.

Ucuncu sahislarin bir hesabi takip etme,
hesaba abone olmalarinin sebebi hesap
sahibinin kim oldugundan ziyade hesapta
yapilan paylasimlar olabilir. Hi¢cbir ekono-
mik amag icerisinde ve kaygisinda olmayan,
sahibinin hesabini anonim bi¢imde kullan-
dig), fotograflar, videolar, blog yazilari gibi
paylasimlar yaptigi hicbir kisisel veri bulun-
durmayan bu tarz hesaplar da terekede yer
almalidir.

Bir dijital varigin kullanim amacinin eko-
nomik olmamasina ragmen ekonomik bir
deger tagsimasi gibi bir durum s6z konusu
oldugu zaman miras birakanin sahis varligi
menfaatiile mirascilarin mal varligi menfaati
arasinda gatisma s6z konusu olabilmektedir.
Oncellikle degerlendirilmesi gereken konu,
miras birakanin hesabini kullanirken Gguncu
kisilere hesabini ne derece acik olarak kul-
landigi ve hesabin, sahibinin kisisel 6zel-
liklerini ne derecede tasidigidir. Bir hesap
Uzerinde yapilan paylasimlarin hesap sahi-
binin kimligini acik¢ca belli etmesi halinde
ilgili hesabin, sahibinin kisiligini yansittigi
ve Uguncu kisilerce sahibinin bu hesapla 6z-
deslestirilebilecegi aciktir. Bu tarz hesaplara
bir siyasi kisiligin kullandigi hesaplar 6rnek
olarak verilebilir. Bu tarz kullanim amaci eko-
nomik olmayan ancak ekonomik bir deger
taslyan hesapta miras birakanin sahis varligi
menfaati mirascilarin mal varligi menfaatin-

DIJITAL VARLIKLARIN VE KRIPTO PARALARIN MiRAS YOLUYLA INTIKALI

The Antalya Regional Court of Appeal,
6th Civil Chamber, has highlighted the le-
gal gap regarding digital inheritance. In
the case, the surviving spouse wanted to
access the deceased spouse’s photos on
their mobile phone, e-commerce site ac-
count, coupons, and iCloud account. The
spouse applied to Apple Technology and
Sales Limited Company with this request,
but the application was rejected by the
company on the grounds that there was no
court order. Subsequently, the heir applied

to the civil court of peace with a request
for the determination of the estate, but the
first-instance court ruled that the purpose
of the estate determination case is to iden-
tify the assets and rights of the deceased,
and that accessing the iCloud account on
the deceased’s phone would violate the
privacy of the deceased’s private life. The
court also noted that the heirs could access
the photos stored on the phone without ac-
cessing the iCloud account, and therefore,
the plaintiff's request could not be the sub-
ject of an estate determination case, and
dismissed the case. The heir appealed the
decision, and the Antalya Regional Court
of Appeal emphasized that the concept of
digital ownership has emerged in the face
of today’s technological developments, and
that no legal regulation has been made on
the subject so far. The court noted that email
accounts, digital applications, and social

den daha agir basacagi icin miras yoluyla
intikalinden bahsedilemeyecektir®'.

Antalya Bolge Adliye Mahkemesi 6. Hukuk
Dairesi, dijital mirasla ilgili yasal bosluga
dikkat cekmistir. Olayda, sag kalan es, 6len
esinin cep telefonundaki fotograflarina ve
e-ticaret sitesi hesabina, kuponlarina ve ic-
loud hesabina erigsmek istemistir. Bu taleple,
Apple Teknoloji ve Satig Limited Sirketi'ne
basvuruda bulunmus fakat basvuru, mah-
keme karar bulunmadigi gerekgesiyle sirket

tarafindan reddedilmistir. Bunun akabinde
mirascl, sulh hukuk mahkemesine terekenin
tespiti talebiyle basvurmus, ancak ilk dere-
ce mahkemesi, terekenin tespiti davasinda
miras birakanin mal varliginin ve haklarinin
tespitinin hedeflendigini, miras birakanin
sahibi oldugu telefonda bulunan icloud
hesabina girilmesi ile miras birakanin 6zel
hayatinin gizliliginin ihlal edilecedi, icloud
hesabina girilmeksizin cep telefonundan te-
lefonda kayitli fotograflara miras birakanin
varislerince ulasilabilecegi, bu sebeple da-
vacinin isteminin terekenin tespiti davasina
konu edilemeyecegi gerekcesine dayana-
rak davanin reddine karar vermistir. Mirasgi
konuyu istinafa tasimis ve Antalya Bolge
Adliye Mahkemesi, cagimizin teknolojik ge-
lismeleri karsisinda dijital mulkiyet kavrami-
nin ortaya ¢iktigini, konu hakkinda bugune
kadar kanuni bir duzenleme yapilmadigini
ancak e-posta hesaplari, dijital uygulamalar
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media accounts are used not only for per-
sonal purposes but also for material value
purposes. Consequently, the court found it
erroneous to reject the request by consider-
ing the deceased’s email account within the
framework of privacy, and stated that the es-
tate determination case should include the
identification of all active and passive assets
of the deceased as of the date of death, and
that digital assets should also be included in
the estate. The court ruled that a decision
should be made after research and examina-
tion regarding the digital estate®2

VII. CONCLUSION

As a result, with the rapid development of
technology, the digital world has become
an integral part of our daily lives. This rapid
development has led to the execution, ad-
vancement, and storage of many processes
in the internet environment, resulting in the
importance of digital assets alongside phys-
ical assets and the emergence of crypto as-
sets. How these new areas will be transferred
through inheritance has also become a mat-
ter of curiosity.

Although the transfer of digital assets and
cryptocurrencies through inheritance seems
possible within the framework of current le-
gal regulations and judicial decisions based
on our examinations, there is a need for
clearer and more comprehensive legal reg-
ulations in this area. Regulations that will fa-
cilitate the heirs’ access to digital assets and
eliminate legal uncertainties will ensure more
effective management of digital inheritance
in the future.

ve sosyal medya hesaplarinin ginumuzde
kisisel amaclarin yani sira maddi bir deger
amaciyla da kullanildigini vurgulayarak so-
nucta, mahkemece terekenin tespiti davasi
geregince miras birakanin vefati itibariyle
aktif ve pasif tum mal varliginin tespiti ve bu
dogrultuda dijital mal varliklarinin terekeye
dahil edilmesi gerektigi de dikkate alinarak
dijital terekesi hakkinda da tespitte bulunu-
larak arastirma ve incelemenin neticesinde
karar verilmesi gerekirken, vefat etmis sah-
sin e-posta hesabinin 6zel hayatin gizliligi
cercevesinde dusunulerek talebin reddine
karar verilmesini hatali bulmusturs2

VIil. SONUC

Sonug olarak, teknolojinin hizla gelismesiy-
le birlikte dijital dunya, gunluk yasamimizin
ayrilmaz bir parcasi haline gelmistir. Bu hizli
gelisme, pek ¢cok islemin internet ortaminda
gerceklestirilmesine, ilerletilmesine ve sak-
lanmasina olanak taniyarak, fiziksel varlikla-
rin yani sira dijital varliklarin da 6nem kazan-
masina ve kripto varliklarin ortaya ¢ikmasina
yol agmistir. Bu yeni alanlarin miras yoluyla
nasil intikal edecegi de merak konusu ol-
mustur.

Dijital varliklar ve kripto paralarin miras yo-
luyla intikali, yapilan incelemelerimiz sonucu
mevcut yasal duzenlemeler ve yargi kararlari
gercevesinde mumkun goéranmekle birlikte,
bu alanda daha net ve kapsamli yasal duzen-
lemelere ihtiya¢ duyulmaktadir. Mirascilarin
dijital varliklara erigimini kolaylastiracak ve
hukuki belirsizlikleri ortadan kaldiracak du-
zenlemeler, dijital mirasin gelecekte daha
etkin bir sekilde yonetilmesini saglayacaktir.

DIJITAL VARLIKLARIN VE KRIPTO PARALARIN MiRAS YOLUYLA INTIKALI

BIBLIOGRAPHY

SERAFETTIN EKIiCi, Metaverse Law, 1st Edition, Ankara 2023.

ERDEM BUYUKSAGIS/ SINEM OZYiGiT/ SELIN MiRKELAM
FALAY/ LAY EZGi BULDAG/ MUSTAFA SAID OKUR, Transfer
of Digital Assets through Inheritance, Supreme Court Journal, Vol-
ume 47, Issue 2, 2021, (Access Date: 21.07.2024) https://search.
trdizin.gov.tr/tr/yayin/detay/506369/dijital-varliklarin-miras-yoluy-
la-intikali.

SINAN SAMi AKKURT, Leaving Digital Assets through Inheri-
tance, 1st Edition, Ankara 2022.

MEHMET AKCAAL, Transfer of NFT (Non-Fungible Token)
Artworks through Inheritance, Turkish Bar Association Journal
2022, (Access Date: 25.07.2024) https://tbbdergisi.barobirlik.org.
tr/m2022-159-2043.

ARGUN KARAMANLIOGLU, “Legal Nature of Cryptocurrencies
and Findings and Recommendations on Cryptocurrency Exchang-
es in Light of Recent Developments”, (Access Date: 08.07.2024)
https://hukukbulteni.khas.edu.tr/bulten/45.

ZAFER ZEYTIN/ OMER ERGUN, Turkish Civil Law, 6th Edition,
Ankara 2022.

ASUMAN TURANBOY, Emergence and Legal Nature of Crypto-
currencies, Volume 35, Issue 3, 2019, (Access Date: 23.07.2024)
https://www.lexpera.com.tr/literatur/batider-makaleler/krip-
to-paralarin-ortaya-cikmalari-ve-hukuki-nitelikleri-kripto-paralar-
in-ortaya-cikmalari-ve-hukuki.

GOKHAN ANTALYA, Property Law, Introduction, Basic Con-
cepts, General Principles, Volume 1, Istanbul 2017.

GAMZE TURAN BASARA, Fundamental Issues Specific to Inher-
itance Law Regarding Cryptocurrencies, Inonu University Faculty
of Law Journal, 2023, (Access Date: 22.07.2024) https://dergipark.
org.tr/tr/download/article-file/2659888.

MELTEM KESKIN, Evaluation of Cryptocurrency Trading Plat-
forms as Exchanges, Ankara 2022, (Access Date: 28.07.2024)
https://www.researchgate.net/publication/359341864 _Kripto_
Varlik_Alim_Satim_Platformlarinin_Borsa_Olarak_Degerlendir-
ilmesi.

TAYFUR SULEYMAN KOG/ GUNES YILMAZ, Evaluation of
Cryptocurrencies in Terms of Inheritance Law, Tax World 2020.

Presidency of the Republic of Turkey Digital Transformation Office,
“Blockchain Glossary”, (Access Date: 20.07.2024) https://cbddo.
gov.tr/sss/blokzincir-sozlugu/.

Official Gazette dated 02.07.2024 and numbered 32590 (OG),
(Access Date: 21.07.2024) https://www.resmigazete.gov.tr/eskil-
er/2024/07/20240702-1.htm.

OG dated 16.04.2021 and numbered 31456, (Access
Date: 22.07.2024) https://www.resmigazete.gov.tr/eskil-
er/2021/04/20210416-4.htm.

Turkish Civil Court (Law No.4721), (Access Date: 25.07.2024) https://
www.mevzuat.gov.tr/mevzuat?MevzuatNo=4721&MevzuatTur-
=1&MevzuatTertip=5.

Law on Intellectual and Artistic Works Art. 1/B (Law No. 5846),
(Access Date: 22.07.2024) https://www.mevzuat.gov.tr/mevzuat-
metin/1.3.5846.pdf.

Antalya Regional Court of Justice 6th CivilChamber, D. 13.11.2020,
C. 2020/1149, D. 2020/905, (Access Date: 01.08.2024) https://lib.
kazanci.com.tr/kho3/ibb/files/is-antalyabam-6hd-2020-1149.htm.

KAYNAKCA

SERAFETTIN EKiCi, Metaverse Hukuku, 1. Baski, Ankara 2023.

ERDEM BUYUKSAGIS/ SINEM OzYiGiT/ SELIN MiRKELAM
FALAY/ iLAY EZGi BULDAG/ MUSTAFA SAID OKUR, Dijital
Varliklarin Miras Yoluyla intikali, Yargitay Dergisi, Cilt 47, Sayi 2,
2021, (Erisim: 21.07.2024) https://search.trdizin.gov.tr/tr/yayin/
detay/506369/dijital-varliklarin-miras-yoluyla-intikali.

SiINAN SAMi AKKURT, Dijital Varliklarin Miras Yoluyla Birakilmasi,
1.Baski, Ankara 2022.

MEHMET AKCAAL, NFT (Degistirilemeyen Jeton) Sanat Eserle-
rinin Miras Yoluyla Gegmesi, Turkiye Barolar Birligi Dergisi 2022,
(Erisim: 25.07.2024) https://tbbdergisi.barobirlik.org.tr/m2022-
159-2043.

ARGUN KARAMANLIOGLU, “Son Gelismeler Isiginda Kripto
Paralarin Hukuki Niteligi ve Kripto Para Borsalarina Dair Tespit ve
Oneriler”, (Erigsim: 08.07.2024) https://hukukbulteni.khas.edu.tr/
bulten/45.

ZAFER ZEYTIN/ OMER ERGUN, Turk Medeni Hukuku, 6. Baski,
Ankara 2022.

ASUMAN TURANBOY, Kripto Paralarin Ortaya Cikmalari ve Hu-
kuki Nitelikleri, Cilt 35, Sayi 3, 2019, (Erisim: 23.07.2024) https://
www.lexpera.com.tr/literatur/batider-makaleler/kripto-paralarin-or-
taya-cikmalari-ve-hukuki-nitelikleri-kripto-paralarin-ortaya-cikmala-
ri-ve-hukuki.

GOKHAN ANTALYA, Esya Hukuku, Girig, Temel Kavramlar, Genel
ilkeler, Cilt 1, istanbul 2017.

GAMZE TURAN BASARA, Kripto Paralarla ilgili Miras Hukukuna
Ozgﬂ Temel Meseleler, inonti Universitesi Hukuk Fakultesi Dergisi,
2023, (Erigim: 22.07.2024) https://dergipark.org.tr/tr/download/
article-file/2659888.

MELTEM KESKIN, Kripto Varlik Aim Satim Platformlarinin Borsa
Olarak Degerlendirilmesi, Ankara 2022, (Erisim: 28.07.2024) htt-
ps://www.researchgate.net/publication/359341864 _Kripto_Var-
lik_Alim_Satim_Platformlarinin_Borsa_Olarak_Degerlendirilmesi.

TAYFUR SULEYMAN KOG/ GUNES YILMAZ, Kripto Paralarin
Miras Hukuku Yonunden Degerlendirilmesi, Vergi Dunyasi 2020.

Turkiye Cumhuriyeti Cumhurbaskanligi Donusum Ofisi, “Blokzin-
cir Sozlugu”, (Erisim: 20.07.2024) https://cbddo.gov.tr/sss/blokzin-
cir-sozlugu/.

02.07.2024 tarihli ve 32590 sayili Resmi Gazete (RG), (Eri-
sim: 21.07.2024) https://www.resmigazete.gov.tr/eski-
ler/2024/07/20240702-1.htm.

16.04.2021 tarihli 31456 sayili RG, (Erisim: 22.07.2024) https://www.
resmigazete.gov.tr/eskiler/2021/04/20210416-4.ntm.

Turk Medeni Kanunu (TMK), (Erisim: 25.07.2024) https://www.
mevzuat.gov.tr/mevzuat?MevzuatNo=4721&MevzuatTur=1&Mev-
zuatTertip=5.

Fikir ve Sanat Eserleri Kanunu m. 1/B (FSEK), (Erisim: 22.07.2024)
https://www.mevzuat.gov.tr/mevzuatmetin/1.3.5846.pdf.

Antalya Bolge Adliye Mahkemesi 6. H.D., T. 13.11.2020, E.
2020/1149, K. 2020/905 (Erisim: 01.08.2024) https://lib.kazanci.
com.tr/kho3/ibb/files/is-antalyabam-6hd-2020-1149.htm.

MAKALELER

DiPNOT

32 Antalya Bolge Adliye Mahkemesi
6. H.D., T. 13.11.2020, E. 2020/1149,
K. 2020/905, https://lib.kazanci.
com.tr’/kho3/ibb/files/is-antalya-
bam-6hd-2020-1149.htm (Erigim Tari-
hi, 01.08.2024).

2025 WINTER




