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ABSTRACT | OZET

This study scrutinizes the essence of the “right to be forgotten,” a legal
mechanism enabling individuals to request the removal of specific infor-
mation from the Internet, both within a global context and under Turkish

legal principles.

Bu calismada, dijital cagda bireylerin gecmisteki belirli bilgilerinin internet
ortamindan silinmesini talep etme hakkmi ifade eden unutulma hakkinin
niteligi global uygulamada ve Tiirk hukuku kapsaminda incelenmistir.
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I.INTRODUCTION

The subject of this study is the legal nature
of the right to be forgotten within the realm
of the Internet. Prior to engaging in a de-
tailed evaluation of this right, its conceptual
framework and historical evolution will be
delineated. Subsequently, the legal param-
eters of the right to be forgotten will be ex-
amined through both global practices and
Turkish law, with an assessment of how it is
balanced against other fundamental rights
such as freedom of expression and the right
to access information. Furthermore, the
limitations of the right to be forgotten and
its evolution through judicial decisions will
constitute critical focal points of this analysis.

Il. THE RIGHT TO BE FOR-
GOTTEN

It is an undeniable fact that the infringe-
ment of fundamental rights and freedoms,
as guaranteed by constitutions and inter-
national treaties, is an indisputable reality
in the online domain. Despite the legality of
certain content, materials that undermine an
individual’s reputation, dignity, and honor
should not persist indefinitely on the Inter-
net against the individual’'s will. Given the
necessity for social interaction, protecting
one's reputation, honor, and dignity within

I. GiRiS

Calismamizin konusu, internet ortaminda
unutulma hakkinin hukuki niteligidir. Unu-
tulma hakkina iliskin degerlendirmelerin ya-
pilmasindan 6nce, bu hakkin ne anlama gel-
digi ve tarihsel gelisimi aciklanacaktir. Daha
sonra global uygulamalar ve Turk hukuku
kapsaminda unutulma hakkinin hukuki ¢er-
¢evesiincelenecek, unutulma hakkinin ifade
o6zgurlugu ve bilgiye erisim hakki gibi diger
temel haklarla nasil dengelendigi degerlen-
dirilecektir. Ayrica, unutulma hakkinin sinirla-
rive yargi kararlariyla nasil sekillendigi de bu
¢alismanin odak noktalarindan biri olacaktir.

I1. UNUTULMA HAKKI

Bireylerin Anayasa ve Milletlerarasi Anlasma-
lar ile guvence altina alinmis temel hak ve
ozgurluklerinin internet ortaminda siklikla
ihlale ugradigi inkar edilemez bir gergektir.
Her ne kadar hukuka uygun icerikler olsa da
kisilerin itibar, onur ve sayginliklarini zedele-
yici nitelikteki igeriklerin, ilgili kisinin iradesi
disinda internet ortaminda suresiz olarak
kalmamasi gerekmektedir”. Bireylerin sosyal-
lesme ihtiyaci karsisinda, bu sosyal ¢cevrede
itibarlarini, onur ve sayginliklarini korumalar

social networks remains a fundamental right.
Herein lies the relevance of the “right to be
forgotten.” This right encompasses the abil-
ity of individuals to request the removal or
restriction of access to certain historicalinfor-
mation from the Internet. Humans, by nature,
possess an inherent need to forget. Indeed,
in Turkish, the etymology of the term human
includes “nisyan,” which signifies forgetful-
ness, thereby indicating that forgetfulness is
an intrinsic human trait’. Historically, forget-
fulness has been regarded as a frailty of hu-
manity, with numerous efforts dedicated to
addressing this vulnerability. However, in the
current digital era, characterized by facile in-
formation storage and instantaneous access
due to rapid digitization, personal informa-
tion is similarly archived alongside political,
social, and economic data. As Mayer-Schon-
berger aptly notes, “forgetting has become
the exception rather than the norm"2.

In this light, the right to be forgotten is of
paramount importance, particularly for the
protection of personal data and the safe-
guarding of individual privacy in the digital
age. It empowers individuals to manage
information related to themselves in the
digital sphere and provides the means to
request the deletion of outdated informa-
tion. In other terms, the right to be forgotten
can be construed as the fundamental right
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en temel haklarindandir. Bu noktada “unu-
tulma hakki” devreye girmektedir. Unutulma
hakki, bireylerin gecmisteki belirli bilgilerinin
internet ortamindan kaldirilmasi veya erisime
kisittanmasini talep etme hakkini ifade eder.
insanoglu tabiati geregi unutma gereksinimi
olan bir varliktir. Oyle ki “insan” kelimesini
olusturan “nisyan” kavrami unutmak mana-
sini tagimaktadir. Boylece insanin unutkan
bir varlik oldugu kelime anlamindan dahi
anlasilmaktadir’. Ginamuze kadar unutmak
insanligin zayif yonlerinden biri olarak nite-
lendirilmis, uzun seneler boyunca bu zayiflik-
la basa ¢ikmanin careleri aranmistir. Ancak
bilginin depolanmasinin bu denli kolay ol-
dugu, hizli dijitallesme sayesinde istedigimiz
bilgilere mesafesiz ulasabildigimiz bu dijital
dénemde, siyasal, sosyal ve ekonomik alan-
lara ait bilgiler depolandigi gibi bireylere ait
kisisel bilgiler de depolanmaktadir. Bu haliy-
le Mayer-Schonberger’in de vurguladigi gibi
“unutma kuralken istisna haline gelmistir"2.

Bu minvalde unutulma hakki; 6zellikle dijital
cagda kisisel verilerin korunmasi ve birey-
lerin mahremiyetinin saglanmasi agisindan
onemli olmakla birlikte, bireylerin dijital dun-
yada kendileriyle ilgili bilgilerin kontrolanu
ele almasini saglar ve bu bilgilerin artik gtin-
celligini kaybettigi durumlarda silinmesini
talep etme imkani sunar. Diger bir degisle
unutulma hakki, bir temel hak olarak dijital
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to be expunged from digital memory and
to prevent the publicization of one’s past
and privacy. Regulated under the Europe-
an Union General Data Protection Regula-
tion (GDPR), this right is applicable under
specific conditions and must be balanced
with other fundamental rights such as free-
dom of expression and the right to access
information. Individuals exercising the right
to be forgotten may seek remedies such as
the de-listing of lawful content from search
engines like Google (de-referencing) or the
removal of content where breaches of per-
sonality rights are significant.

I1l. REGULATIONS ON
THE RIGHT TO BE FOR-
GOTTEN IN GLOBAL LAW
PRACTICE

The right to be forgotten, one of the rights
introduced by the digital age, has gradually
been integrated into the legal domain. A key
example of this right is the European Court
of Justice’s (ECJ) ruling in the Google Spain
case of May 13, 20143. The case began when
Spanish lawyer Mario Costeja Gonzalez filed
a complaint regarding outdated and person-
ally distressing news about him remaining
on the Internet. Gonzalez approached the
Spanish Data Protection Agency, which led
to the ECJ accepting Gonzalez's request in
its judgment C-131/12. In its ruling, the ECJ
emphasized that personal data are protect-
ed under Articles 7 and 8 of the Charter of
Fundamental Rights of the European Union,
and under Article 6(1)(c) and (e) of Directive
95/46/EC on the Processing of Personal Data
and on the Free Movement of Such Data,
data should be deleted when it becomes
“inadequate, irrelevant, or excessive” over
time*. This ruling established the ECJ's rec-
ognition of search engines as data control-
lers and defined their functions as locating,
automatically indexing, temporarily storing,
and presenting information according to
user preferences. Additionally, it granted in-
dividuals the right to request the removal of
search engine results linked to their names
under certain conditions.

With the evolution of the Internet, concerns
about privacy protection have increased. In
response to these concerns, the European
Commission addressed the issue by includ-
ing the “right to be forgotten” in Article 17 of
its 2012 draft. This article stated that personal

hafizadan silinmek ve ge¢cmisinin ve mah-
remiyetinin daha aleni hale gelmemesini
istemek hakki olarak tanimlanabilir. Avrupa
Birligi Genel Veri Koruma Tuzugu (“GDPR”)
kapsaminda da duzenlenen bu hak, belirli
sartlar altinda uygulanabilir ve ifade 6zgur-
lugu ile bilgiye erisim hakki gibi diger temel
haklarla dengelenmelidir. Kisiler unutulma
hakkini kullanarak, internet ortaminda yer
alan gecmisteki bilgilerini iceren hukuka uy-
gunicerigin Google gibi arama motorlarinda
listelenmemesini (delistingthe-right to de-re-
ferencing), kisilik haklarina ihlalin Gnemli ol-
dugu durumlarda icerigin kaldirilmasi gibi
onlemleri talep ederler.

11l. GLOBAL HUKUK UY-
GULAMASINDA UNUTUL-
MA HAKKINA ILISKIiN
DUZENLEMELER

Dijital cagin getirdigi haklardan biri olan
unutulma hakki, zamanla hukuk dunyasina
entegre olmustur. Bu haklarin en 6nemli 6r-
neklerinden biri, Avrupa Birligi Adalet Diva-
ni'nin (“ABAD") 13 Mayis 2014 tarihli ispan-
ya Google kararidir®. Olay, ispanyol Avukat
Mario Costeja Gonzalez'in eski, guncelligini
yitirmis ve kisisel hayatini rahatsiz edici ha-
berlerin internette yer almasi nedeniyle si-
kayette bulunmasiyla baglamistir. Gonzalez,
ispanya Veri Koruma Ajansi'na basvurmus
ve bu basvuru sonucunda ABAD, C-131/12
numarali karariyla Gonzalez'in talebini kabul
etmistir. ABAD, kararinda kisisel verilerin Av-
rupa Birligi Temel Haklar Bildirgesi'nin 7. ve
8. maddeleriyle korundugunu vurgulamig
ve 95/46/EC Kisisel Verilerin islenmesi ve
Serbest Dolasimina Dair Direktif'in 6/1/c-e
maddesi uyarinca, verilerin zamanla “yeter-
siz, ilgisiz, artikilgisiz ya da asir” hale gelmesi
durumunda silinmesi gerektigini belirtmigtir®.
Bu karar, ABAD'In arama motorlarini veri so-
rumlusu olarak tanimasini saglamis ve arama
motorlarinin goérevlerini, internet Uzerindeki
bilgileri bulma, otomatik olarak indeksleme,
gegici olarak saklama ve kullanicilara belirli
bir siralama tercihine gére sunma seklinde
tanimlamistir. Ayrica, belirli kosullar altinda,
kisilerin isimleriyle baglantili arama motoru
sonuglarinin kaldirilmasini talep etme hakkini
da tanimistir.

internetin gelismesiyle birlikte 6zel hayatin
korunmasi konusunda endiseler artmistir.
Avrupa Komisyonu, bu endiselere duyarlilik
gostererek, 2012 yilinda hazirladig taslagin
17. maddesinde “unutulma hakki”nayer ver-

data without a legitimate purpose should be
removed upon the request of data subjects®.
Consequently, this right was incorporated
into Article 17 of the European Union General
Data Protection Regulation (GDPR) under the
heading “Right to Erasure”®. Alongside inter-
national regulations, the right to be forgotten
has established itself in both theoretical and
practical terms within the global legal frame-
work.

IV. REGULATIONS ON
THE RIGHT TO BE FOR-
GOTTEN IN TURKISH
LAW

In Turkish law, the right to be forgotten does
not have a direct legislative framework. How-
ever, it is associated with Article 207 of the
Constitution, titled “Privacy of Private Life,”
and given that the right to protect personal
data is established as a constitutional right
in Turkiye, Law No. 6698 on the Protection
of Personal Data® ("KVKK") was enacted on
April 7, 2016, incorporating the right to be
forgotten within its scope.

KVKK provides a detailed regulatory frame-
work concerning the processing, storage,
and deletion of personal data, thus en-
hancing the applicability of the right to be
forgotten. In Turkiye, the right to be forgot-
ten was recognized by the Civil Chamber of
the Court of Cassation in its decision dated
June 17, 2015, numbered 2014/4-56 E. and
2015/1679 K. The court emphasized that
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mistir. Bu madde, mesru bir amaci olmayan
kisisel verilerin, veri sahiplerinin talebi Uze-
rine kaldinlmasi gerektigini belirtmistir®. So-
nuc olarak, bu hak Avrupa Birligi Genel Veri
Koruma Tuzugu (GDPR) kapsaminda “Right
to erasure” (unutulma hakki)® basligi altinda
17. maddede kabul edilmistir. Uluslararasi
duzenlemelerle birlikte, unutulma hakki hem
teorik hem de pratik olarak kuresel hukuk
dunyasinda yerini almistir.

IV. TURK HUKUKU’'NDA
UNUTULMA HAKKINA
iLiISKiN DUZENLEMELER

Unutulma hakki, Turk Hukuku’nda dogrudan
bir duzenlemeye sahip olmamakla birlikte,
Anayasa’nin “Ozel Hayatin Gizliligi” baslikli
20. maddesi” ile iliskilendirilmis ve bununla
birlikte, kigisel verilerin korunmasini isteme
hakki tlkemizde anayasal bir hak olarak du-
zenlendiginden bu dogrultuda, 07.04.2016
tarininde 6698 sayili Kisisel Verilerin Korun-
masi Kanunu yururluge girmis ve unutulma
hakki da Kisisel Verilerin Korunmasi Kanunu?®
("KVKK") kapsaminda degerlendirilmeye
baslanmistir.

KVKK, kisisel verilerin islenmesi, saklanma-
si ve silinmesi ile ilgili detayli duzenlemeler
icermekte ve unutulma hakkinin uygulanabi-
lirligini artiran énemli bir yasal cerceve sun-
maktadir. Turkiye'de unutulma hakki, Yar-
gitay Hukuk Genel Kurulu’nun 17.06.2015
tarihli 2014/4-56 E. numarali ve 2015/1679
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individuals should have the right to request
the removal of negative information from
digital memory after a certain period®. This
decision marks a departure from the Europe-
an Union’s approach by extending the right
to be forgotten beyond digital data to in-
clude personal data located in any publicly
accessible repository. The Civil Chamber of
the Court of Cassation, in this ruling, framed
the right to be forgotten as part of the right to
protect personal data, aiming to erase past
negative events from digital memory and
prevent their disclosure by others. It also
stated that, in the absence of a superior pub-
licinterest, the right to request the erasure of
personal data after a certain period would
contribute to the development of both indi-
viduals and society by allowing individuals
to build a better future and overcome past
negative impacts™.

In the evolving legal landscape, the right
to be forgotten has been evaluated within
the context of the Internet through various
rulings by the Court of Cassation. In the de-
cision of the 19th Criminal Chamber of the
Court of Cassation dated May 5, 2017, and
numbered 2017/5325", acquitted individ-
uals requested the restriction of access to
news articles published in 2007, which were
archived on the Internet by certain newspa-
pers. Their request for access restriction was
based on Article 9 of Law No. 5651, enact-
ed in 2016. Following their acquittal, after a
lapse of nine years, it was determined that
the news had lost its “relevance” and thus
no longer met the criteria of “accuracy and
truthfulness” from that period. Consequent-
ly, the Court of Cassation decided to block
access to the news.

K. sayili karari ile taninmis ve kararda, dijital
hafizada yer alan olumsuz olaylardan bir stre
sonra kisinin unutulmayi talep etme hakkinin
olmasi gerektigini belirtmistir®. Bu sekilde
yargl sistemimiz, AB’nin aksine, unutulma
hakkini yalnizca dijital verilere degil, ayni
zamanda kamunun kolayca erisebilecegi
herhangi bir yerde barindirlan kisisel verile-
re yonelik olarak da korumanin gerekliligini
ictihat olarak kabul etmistir. Yargitay Hukuk
Genel Kurulu, mezkur kararinda unutulma
hakkini, kisisel verilerin korunmasi hakkinin
bir parcasi olarak, bireylerin ge¢cmiste yasa-
diklar olumsuz olaylarin dijital hafizadan si-
linmesini ve bu bilgilerin bagkalari tarafindan
bilinmemesini saglamayi amaclayacagini,
bu hakkin, bireylerin gelecekte daha iyi bir
hayat kurabilmelerine ve gecmisteki olum-
suz etkilerden kurtulmalarina olanak taniya-
cagini, ustun bir kamu yarari bulunmadigi
surece, kisisel verilerin belirli bir stre sonra
unutulmasini talep etme hakkinin, hem bi-
reylerin hem de toplumun gelisimine katki-
da bulunacagi seklinde degerlendirmistir™.

ilerleyen surecte, Yargitay kararlarinda
unutulma hakki, internet kapsamin da de-
gerlendirmeye alinmistir. Yargitay 19. Ceza
Dairesi'nin 05.05.2017 tarihli ve 2017/5325
sayili Karari"™'na konu davada, beraat eden
magdurlar, davaya iliskin bazi gazetelerin in-
ternet arsivlerinde bulunan 2007 yilinda ya-
yimlanan haberlere yonelik olarak 5651 sayili
Kanun'un 9. maddesi ile gerekcelendirilerek
2016 yilinda erisim engelleme talebinde bu-
lunmuslardir. Bagvuranlarin beraat etmeleri-
nin ardindan, dokuz yil gectikten sonra, ha-
berin “guncellik” degerini kaybettigini ve bu
nedenle haberin o ddnemdeki “gerceklik ve
dogruluk” kriterlerini karsilamasinin artik mu-

In line with the addition made on 01.10.2020
to Article 10 of the Law No. 5651 on the Reg-
ulation of Publications Made on the Internet
and Combating Crimes Committed Through
These Publications in Turkiye, it has been
taken under the guarantee of the legislation
that the judge may decide not to associate
the name of the applicant with the Internet
addresses subject to the decision within the
scope of this article, if requested by persons
whose personal rights have been violated
due to the content of the publications made
on the Internet.

Although the right to request the remov-
al of content and/ or blocking access to
content and the right to be forgotten are
terminologically distinct concepts, their ap-
plication is intertwined within Turkish Law.
The right to be forgotten allows individuals
to request that legally published content
be made inaccessible via search engines
or other public sources, while the content
remains available at its original source and
can still be accessed through the website's
URL, social media posts, or other search en-
gines. Exercising the right to be forgotten
involves applying to the Criminal Court of
Peace to request the removal of published
content that infringes on personal rights or
privacy from the Internet (i.e., from the orig-
inal source) and/ or to block access to such
content.

The Constitutional Court addressed the exer-
cise of the right to be forgotten in its decision
on the individual application dated March 3,
2016, with application number 2013/5653.
According to this decision, certain measures
can be taken within the framework of Law
No. 5651 to balance the right to be forgot-
ten with freedom of expression and press.
However, these measures must adhere to
the principle of proportionality as outlined
in the Constitution. Methods such as delet-
ing personal data, anonymizing news, or
blocking access to specific content should
be utilized. The role of the judiciary is not to
ensure the complete removal of news from
the Internet, but to maintain a fair balance
between protecting honor and reputation
and upholding freedom of the press.

When evaluating the exercise of the right to
be forgotten, it is crucial to consider both
the limits of freedom of expression related
to the content and the scope and necessity
of the public’s freedom to access ideas. Con-
sequently, while the “right to be forgotten”
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him olmadigi dasunulerek, Yargitay'ca habe-
re erisimin engellenmesine karar verilmistir.

Turkiye'de 5651 sayili internet Ortaminda
Yapilan Yayinlarin Duzenlenmesi ve Bu Ya-
yinlar Yoluyla islenen Suclarla Mucadele
Edilmesi Hakkinda Kanun‘un 10. maddesine
01.10.2020 tarihinde yapilan ek dogrultusun-
da, internet ortaminda yapilan yayin igerik
sebepli kisilik haklar ihlal edilmis kisilerin
talep etmesi durumunda hakim tarafindan,
basvuranin adinin bu madde kapsamindaki
karara konu internet adresleri ile iligkilendiril-
memesine karar verilebilecegi mevzuat gu-
vencesine alinmistir.

icerigin cikarilmasi ve/ veya icerige erigimin
engellemesini isteme hakki ile unutulma
hakki her ne kadar terminolojik olarak birbi-
rinden farkli kavramlarsa da hakkin kullanimi
Turk Hukuku’nda i¢ ice gegmistir. Unutulma
hakki, kisilere arama motorlarinda veya diger
acik kaynaklarda yayimlanmasi yasal olan
icerige ulasilamamasi hakkini tanirken, ice-
rik ana kaynakta kalmaya ve ulasilabilmeye
devam etmekte, bu sitenin URL'sinin, sosyal
medya paylasimlari veya diger arama motor-
larraraciligiyla bulunabilmesi anlamina gelir.
Unutulma hakkinin kullanilmasi talebiyse
icerigin cikarilmasi ve/ veya icerige erisimin
engellenmesi maksadiyla Sulh Ceza Hakim-
ligi‘ne basvurularak kisilik haklarini veya 6zel
hayatin gizliligini ihlal eden yayimlanmis ice-
rigin internet ortaminda (ana kaynaktan) kal-
dinlmasini talep etmeyi ifade eder.

Anayasa Mahkemesi, 03.03.2016 tarihli ve
2013/5653 basvuru numarali bireysel bas-
vuruda vermis oldugu kararinda unutulma
hakkinin kullanimina deginmistir. Bu karara
gore; unutulma hakki ile ifade ve basin 6z-
gurlukleri arasindaki dengeyi saglamak icin
5651 sayili Kanun gergevesinde belirli 6nlem-
ler alinabilecegini belirtmistir. Ancak bu 6n-
lemler, Anayasa’nin élcululuk ilkesine uygun
olmali ve kisisel verilerin silinmesi, haberle-
rin anonimlestirilmesi veya belirli iceriklerin
erisime kapatilmasi gibi yontemler kullanil-
malidir. Yarginin gorevi, internet Uzerindeki
haberlerin tamamen ortadan kaldirilmasini
saglamak degil, basin 6zgurlugu cerceve-
sinde seref ve itibar koruma arasinda adil bir
denge kurmaktir.

Yine unutulma hakkinin kullanilmasi deger-
lendirilirken, icerigi olusturan fikrin 6zguarluk
sinirlarinin ehemmiyeti ile birlikte icerige
ulasma isteginde olan kamuoyunun da fikir-
lere ulagsma 6zgurlugunun kapsami ve geregdi
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is not separately legislated in Turkish law, it
remains a significant right under legal over-
sight. It plays an important role in the protec-
tion of personal rights, particularly through
its close connection with and protection by
existing legislation.

V. THE RELATIONSHIP
OF THE RIGHT TO BE
FORGOTTEN WITH OTH-
ER RIGHTS

A. The Interplay between the
Right to Be Forgotten and
Freedom of Expression, the
Dissemination of Ideas, and
Freedom of the Press

Freedom of expression is an indispensable
value in contemporary democratic soci-
eties. It is an undeniable fact that allowing
individuals to express their thoughts freely
and without apprehension plays a crucial
role in enhancing and developing societal
awareness. One of the most valuable mani-
festations of this fundamental value, which is
essential to democratic societies, is freedom
of the press' Although it is obvious that the
press plays a very important role in raising
societal awareness, its primary purpose and
benefitis to inform the public about real and
current events and to stimulate their thinking.
In a democratic political environment, while
state actions are subject to judicial and ad-
ministrative oversight, the public also exer-
cises control through the press. By exposing
the actions and decisions of political author-
ities, the press ensures the proper function-
ing of democracy and facilitates public par-
ticipation in decision-making processes's.
Again, in Article 28 of the Constitution of
the Republic of Turkiye, titled “Freedom
of the Press,” it is stipulated that the press
is free and cannot be censored. According
to Article 3 of the Press Law No. 5187 dated
19.06.2004, freedom of the press includes
the rights to obtain information, disseminate
it, criticize, interpret, and create works, and
should be exercised in accordance with the
requirements of a democratic society. How-
ever, this freedom may be subject to restric-
tions aimed at protecting the reputation and
rights of others, public health and morals,
national security, public order and security,
state secrets, the prevention of crime, and

dikkate alinmalidir. Sonug olarak Turk Huku-
ku’nda her ne kadar “unutulma hakki” kendi
basina ayrica bir mevzuatta dizenlenmemis
de olsa yakindan dokundugu ve mevzuatlar
ile koruma altina alinan diger haklar netice-
sinde hukukun denetimi altinda kalan ve kisi-
lik haklarinin korunmasinda énemli bir alana
sahip bir hak olarak yerini korumaktadir.

V. UNUTULMA HAKKININ
DIGER HAKLARILE iLis-
Kisi

A. Unutulma Hakki ile ifade
Ozgurlugii, Disiinceyi Acik-
lama ve Yayma Ozgiirliigi ve
Basin Ozgiirliigii iliskisi

ifade 6zgurlugu gunumuz demokratik top-
lumlarinin olmazsa olmaz degerlerinden
biridir. Bireylerin parcasi oldugu ve hayatla-
rint surdurdukleri toplumda dusuncelerini
endisesiz ve 6zgurce ifade edebilmesinin,
toplumun bilincini artirmada ve gelistirme-
sinde 6nemli rol oynadigi tartismasiz bir
gercektir. Demokratik toplumlarin en 6nem-
li gereklerinden olan bu degerin en kiymetli
gorunum sekli de basin ézguarlagudur™.
Basinin toplum bilincine ¢cok 6nemli katki-
lart oldugu asikar olmakla birlikte, gergcek
ve guncel olaylar hakkinda toplumu bilgi-
lendirerek dusinmeye sevk etmek basinin
yegane amag ve faydalarindan birisidir. De-
mokratik bir siyasal ortamda devlet eylemleri
her ne kadar adli ve idari denetimler altinda
olsa da basin sayesinde kamuoyunun da
bu hususta bir denetim gucld mevcut ol-
maktadir. Basin, siyasal otoritelerin eylem
ve kararlarini g6z énune sererek demokra-
sinin iyi bir sekilde devam etmesini saglar
ve toplumun karar alma sureclerine katili-
mini kolaylastinr'®. Yine T.C. Anayasasi’'nin
“Basin Hurriyeti” baslikli 28. maddesinde
basinin har ve sansur edilemez oldugu du-
zenlenmektedir. 19.06.2004 tarihli ve 5187
sayili Basin Kanunu’nun 3. maddesi uyarinca
Basin Ozgurlugu, bilgi edinme, yayma, eles-
tirme, yorumlama ve eser yaratma haklarini
kapsar ve demokratik bir toplumun gerekli-
liklerine uygun olarak kullanilmalidir. Ancak
bu 6zgurluk, baskalarinin séhret ve haklarini,
toplum sagligini ve ahlakini, milli gavenligi,
kamu duzeni ve gavenligini, devlet sirlarini,
sug¢ islenmesini 6nlemeyi ve yarginin taraf-
sizligini korumayi amaglayan sinirlandirma-

the impartiality of the judiciary™. Article 26
of the Constitution, titled “Freedom of Ex-
pression and Dissemination of Thought,”
stipulates that everyone has the right to
express and disseminate their thoughts
and opinions, individually or collectively,
through words, writings, images, or other
means. However, freedom of expression
and the press are not absolute and may be
subject to certain limitations™. The Internet,
which plays a crucial role in the dissemina-
tion and reception of news and opinions, is
also protected under freedom of expression
as outlined in Article 26 of the Constitution.
Given the broad range of activities on the
Internet, whether published news and opin-
ions fall within the scope of press freedom
guaranteed by Article 28 of the Constitution
should be assessed on a case-by-case ba-
sis. Although Article 28 of the Constitution
and subsequent articles primarily define
freedom of the press for printed media, on-
line journalism today plays a significant role
and is more widely consumed than printed
publications. As long as internet journalism
performs the “watchdog” function, which is
one of the main roles of the press, the con-
tent published on this platform can be con-
sidered within the bounds of press freedom.
The Constitutional Court has also stated that
restrictions on Internet access should be
evaluated within the framework of freedom
of expression’®. However, it is not possible
to accept that all kinds of news and opinion
transmission over the Internet are within the
scope of freedom of the press guaranteed in
Articles 28 to 32 of the Constitution. In some
cases, it is inevitable that the press, which
has a great contribution to society, will cause
as much harm, and for this reason, the fun-
damental rights and freedoms of individu-
als should not be violated while exercising
freedom of the press. While informing the
society about a real event, the need to re-
spect the private life of the person who is the
subject of the event should not be discarded
and attention should be paid to the sensitivi-
ty of the protection of personal data. For this
reason, it is one of the requirements of the
law to limit freedom of expression in order to
protect human dignity in matters where the
rights of individuals may be violated.

The right to be forgotten is one of the most
important grounds for this limitation. In the
practice of Turkish Law, individuals can also
request the removal of content or the block-
ing of access based on Article 9 of the Law
No. 5651 on the Regulation of Publications
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lara tabi olabilir™. Anayasa’nin “Dusunceyi
Aciklama ve Yayma Hurriyeti” baslikli 26.
maddesinde herkesin s6z, yazi, resim veya
baska sekilde tek basina veya toplu olarak
dusunce ve kanaatlerini agiklama ve yayma
hakkina sahip oldugu duzenlenmektedir.
Tum bunlarla birlikte ifade ve basin 6zgur-
lagu mutlak olmayip belirli sinirlar dahilinde
kisitlandirilabilir’®. Haberlerin ve goruslerin
iletilmesi ile alinmasinda énemli bir rol oy-
nayan internet de Anayasa’nin 26. madde-
sinde yer alan ifade 6zgurlugu guvencesi
altindadir. internet-teki genis faaliyet alani
g6z 6nune alindiginda, yayimlanan haber
ve fikirlerin Anayasa>nin 28. maddesinde
guvence altina alinan basin 6zgurlagunan
cercevesinde olup olmadigi, her somut olay
bazinda ayrica degerlendirilmelidir. Anaya-
sa>nin 28. maddesi ve takip eden maddeler-
de basin 6zgurlugu, esas olarak basili kitle
iletisim araclari icin tanimlanmis olsa da in-
ternet Uzerindeki habercilik ginamuzde ¢cok
onemli bir rol oynamakta ve artik basili ya-
yinlardan daha ¢ok tuketilmektedir. internet
haberciligi, basinin temel islevlerinden biri
olan “gozetleyicilik” gérevini yerine getirdigi
surece, bu platformda yayimlanan igerikler
de basin 6zgurlugu kapsaminda degerlen-
dirilebilir. Anayasa Mahkemesi de internet
erisimine yonelik mudahalelerin ifade 6z-
guarlugu cercevesinde degerlendirilmesi
gerektigini belirtmistir'®, Bununla birlikte,
internet Uzerinden yapilan her tarlu haber
ve gorus iletiminin Anayasa’nin 28 ila 32.
maddelerinde guvence altina alinan basin
6zgurlugu kapsaminda oldugunun kabul
edilmesi mumkun degildir. Topluma buyuk
katkisi olan basinin bir o kadar zarari olmasi
da bazi durumlarda kag¢inilmaz olmaktadir
ki bu sebeple basin 6zgurlugu kullanilirken
bireylerin temel hak ve 6zgurluklerinin ihlal
edilmemesi de gerekir. Toplumu gergek bir
olay hakkinda bilgilendirirken olayin konusu
olan kisinin 6zel yasamina saygi duyma ge-
regi bir kenara atilmamali ve kisisel verilerin
korunmasi hassasiyetine dikkat edilmelidir.
Bu sebeple kisilerin haklarini inlal edilebile-
cegi hususlarda insan onurunun korunmasi
icin ifade 6zgurlugunun sinirlandinlmasi hu-
kukun gereklerindendir.

Unutulma hakki bu sinirlandirmanin en
onemli gerekcelerinden birini teskil etmek-
tedir. Turk hukuku uygulamasinda, bireyler
unutulma hakkini gerekce gostererek 5651
sayili internet Ortaminda Yapilan Yayinlarin
Duzenlenmesi ve Bu Yayinlar Yoluyla isle-
nen Suclarla Mucadele Edilmesi Hakkinda
Kanun’un 9. maddesine dayanarak da ige-
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Made on the Internet and Combating Crimes
Committed Through These Publications, cit-
ing the right to be forgotten. According to
this provision, those whose personal rights
are violated may request the removal of con-
tent and/ or blocking of access. The decision
to block access is not a punishment, but a
preventive measure'” and the content of the
publication does not need to be a crime for
this measure. In this case, it is necessary to
enforce the right in accordance with the prin-
ciple of proportionality, so as not to restrict
freedom of expression more than necessary
and to enable the person to exercise his right
to be forgotten. In other words, if anonymiz-
ing personal data is sufficient, opting for less
severe methods than deletion or blocking of
personal data would be more appropriate’®.

VI. CONDITIONS OF EX-
ERCISING THE RIGHT TO
BE FORGOTTEN

In order to intervene in a publication under
the right to be forgotten, it is essential to
evaluate whether the content includes fac-
tual information, its contribution to the public
interest, its status as historical data, its rele-
vance on a case-by-case basis, and whether
personal rights are violated. Even if the ap-
plicant’'s name and identity are not explicit-
ly included in the news or other content, it
must be assessed whether such information
can be inferred from other details within the
news. This evaluation should consider other
factors such as timeliness and public interest.

In one of its decisions, the General Assem-
bly of the Court of Cassation delineated the
boundaries between the freedom of science
and art and the right to be forgotten. In this
case, the plaintiff's attorney argued that the
publication of the Court of Cassation’s de-
cision in a criminal case concerning sexual
harassment constituted an attack on the de-
fendants’ personal rights, claiming that in-
cluding their names in a scientific work was
an infringement of their personal rights. The
defendants, however, sought the dismissal
of the lawsuit, asserting that the work was of
a scientific nature, that the names were men-
tioned in accordance with European Court of
Human Rights decisions, and that the book
did not reach a broad audience. The Court of
Cassation summarized its decision by stating
that the plaintiff sought to have a past neg-
ative event erased from public memory and
wished to start afresh. Under the right to be

riklerin kaldintmasini veya erigsimin engellen-
mesini talep edebilmektedirler. Bu hukme
gore, kisilik haklari ihlal edilenler, iceriklerin
kaldirilmasini ve/ veya erisimin engellenmesi-
ni isteyebilirler. Erisimin engellenmesi karar,
bir ceza degil, 6nleyici bir tedbirdir’” ve bu
tedbiricin yayiniceriginin sug teskil etmesine
de gerek yoktur. Bu durumda, ifade 6zgurlu-
gunu gerekli olandan daha fazla kisitlamaya-
cak ve kisinin unutulma hakkini kullanmasina
yeterli olacak sekilde, hakkin él¢ulaluk ilke-
sine uygun olarak uygulanmasi gereklidir.
Diger bir deyisle, kisisel verinin anonim hale
getirilmesi yeterliise buyolla, yeterli olmadigi
hallerde ise daha agir yontemler olan silme
veya kisisel verinin erisime kapatilmasi yon-
temlerinden birinin tercihi isabetli olacaktir™,

VI. UNUTULMA HAKKI-
NIN KULLANILMA SART-
LARI

Unutulma hakki kapsaminda bir yayina mu-
dahalede bulunulabilmesiicin 6ncelikle ice-
rigin olgusal gercekler barindirip barindirma-
dig), kamu yararina katkisi, tarihsel veri olarak
kabulu, durum bazinda guncel olup olmadigi
ve tabii kisilik haklarinin ihlal edilip edilme-
digi her olay nezdinde degerlendirilmelidir.
Haberler ve diger iceriklerde bagvuranin isim
ve kimlik bilgisi yer almasa bile, haberdeki
diger bilgilerden yola c¢ikarak bu bilgilerin
tespit edilip edilemeyecegi belirlenmeli ve
guncellik, kamu yaran gibi diger unsurlarla
birlikte degerlendirilerek sonuca varilmalidir.

Yargitay Hukuk Genel Kurulu, bir kararinda
bilim ve sanat 6zgurlugu ile unutulma hakki
arasindaki sinirlari belirlemistir. Olayda, dava-
ci1 vekili, mavekkilinin cinsel taciz sugcundan
sikayetci oldugu ceza davasinin Yargitay ta-
rafindan verilen kararinin, davalilara ait bilim-
sel bir eserde isimlerinin agik¢a yayinlanma-
sinin kisilik haklarina saldin olusturdugunu
iddia ederek manevi tazminat talep etmistir.
Davalilar ise eserin bilimsel nitelige sahip
oldugunu, isimlerin Avrupa insan Haklar
Mahkemesi kararlarina uygun olarak belir-
tildigini ve kitabin genis kitlelere hitap etme-
digini 6ne surerek davanin reddini istemistir.
Yargitay ise kararinda 6zetle; Davacinin geg-
miste yasadigi olumsuz bir olayin toplum ha-
fizasindan silinmesini ve hayatinda yeni bir
sayfa acma hakkini talep ettigini belirtmistir.
Davaci, unutulma hakki cergevesinde kisisel
verilerinin Gg¢uncu kisiler tarafindan bilin-
memesini ve toplum hafizasindan silinme-

forgotten, the plaintiff sought to prevent their
personal data from being known by third par-
ties and to be removed from public memo-
ry. The Court ruled that explicitly including
the name of a victim from four years ago in
a scientific work violated the right to be for-
gotten and the right to privacy. Emphasizing
that personal data not significantly relevant
to the public interest should not be clearly
stated, as outlined in the “Google Decision”
by the Court of Justice of the European
Union, the Court found the plaintiff's claim
for non-pecuniary damages justified and
concluded that the conditions for awarding
such damages were met due to the violation
of the right to be forgotten’.

In some instances, content that was orig-
inally published in compliance with legal
standards may become outdated over time.
When such content loses its relevance and
capacity to inform the public, it can adversely
affect the honor and reputation of the indi-
vidual featured in the news. As previously
discussed, the right to be forgotten is not ex-
plicitly codified in legislation within our legal
framework but is instead delineated through
the jurisprudence of the Court of Cassation,
the Constitutional Court, and various legal
doctrines. In their rulings on the right to be
forgotten, both the Court of Cassation and
the Constitutional Court assess the matter
in conjunction with other relevant factors,
rather than applying a fixed temporal crite-
rion. Their decisions are guided by consid-
erations of the timeliness of the information
and its significance to the public interest.
For instance, in one notable decision, the
Court of Cassation ruled that a request from
a prominent individual to block access to
information about an event that occurred
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sini istemektedir. Mahkeme, 4 yil dnceki bir
olayin magduru olan kisinin isminin acikca
bir bilimsel eserde yer almasinin, unutulma
hakkini ve 6zel hayatin gizliligini ihlal ettigi-
ne hukmetmistir. Avrupa Birligi Adalet Diva-
ni'nin “Google Karari” ¢cercevesinde, kisisel
verilerin kamu yarari acisindan énemli bir
rolt olmadigr durumlarda bu bilgilerin agik-
¢a belirtilmemesi gerektigine vurgu yaparak,
davacinin manevi tazminat talebinin hakli ol-
duguna karar vermis ve unutulma hakkinin
ihlali sebebiyle manevitazminat kosullarinin
gercgeklestiginin kabulinun zorunlu oldugu-
nu belirtmistir®.

Bazen de hukuka uygun yayimlanan igerik-
lerin bir zaman gectikten sonra guancelligini
yitirdigi durumlar s6z konusu olabilecektir.
Boyle durumlarda guncelligini yitiren ve ar-
tik kamuoyunu bilgilendirme vasfini yitirmis
icerikler bircok kez habere konu kisinin onur
ve itibarini zedelemektedirler. Makalenin
onceki kisimlarinda belirttigimiz uzere hu-
kukumuzda unutulma hakki bir mevzuat ile
dogrudan duzenlenmemis olup Yargitay ve
Anayasa Mahkemesi kararlari ve ¢esitli dokt-
rinler araciligi ile cercevelenmektedir. Yargi-
tay ve Anayasa Mahkemesi unutulma hakki-
nin kullanilmasina iliskin verdigi kararlarinda,
kesin bir sure kistasi koymadan diger sartlar
ile birlikte inceleyerek haberin guncelligine
ve kamuoyunun ilgisinin 6nemine goére hu-
kum vermektedir. Yargitay, bir kararinda; ta-
ninmis bir kisinin iki yil &nce meydana gelen
bir olaylailgili erisimin engellenmesi talebin-
de bulunmasinin, toplumun bu habere olan
ilgisinin devam etmesi sebebiyle unutulma
hakki kapsaminda degerlendirilemeyecegini
belirterek, haber iceriginde kisilik haklarina
yonelik bir ihlal bulunmadidi surece, iki yil
gibi kisa bir stre 6nce yayimlanan bir habe-
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two years prior could not be accommodat-
ed under the right to be forgotten, given the
continued public interest in the event. The
Court emphasized that blocking access to
news published as recently as two years ago
would constitute a disproportionate interfer-
ence with press freedom unless the content
in question infringed upon personal rights?.

VII. CONCLUSION

Considering factors such as accessibility, the
storage duration of news and ideas, capacity;,
and the transmission of large volumes of in-
formation, the Internet plays a critical role in
public information dissemination and retriev-
al processes. It offers a significant opportu-
nity for individuals to broadcast their ideas
and ensures that news and information are
accessible without limitations. The Internet
also provides extensive space for freedom of
expression, the dissemination of ideas, and
press freedom. However, this expansive do-
main sometimes requires certain constraints
to protect personal rights. One of the primary
legal mechanisms for implementing these
constraints is the right to be forgotten.

As a novel right emerging from the digital
era, the right to be forgotten provides a cru-
cial control mechanism over how individuals’
past personalinformation is handled and how
long it remains accessible on the Internet.
This right addresses the need to safeguard
individuals” honor, dignity, and privacy, while
also delineating the boundaries for informa-
tion storage in the digital environment.

Globally, as discussed earlier, the right to be
forgotten has established itself in the legal
domain through various judicial decisions,
international conventions, legislation, and
doctrines. Within the context of Turkish Law,
although the right to be forgotten has not yet
been directly codified, the Personal Data Pro-
tection Law (KVKK) and relevant decisions
by the Supreme Court and the Constitutional
Court demonstrate the applicability of this
right and outline the judicial approach that
should be adopted. Consequently, the right
to be forgotten allows individuals to redefine
themselves and focus on the future by reliev-
ing themselves of the burden of their past.
This right represents a step toward protecting
personal privacy in the digital age, ensuring
that personal traces in technology’s memory
become a safeguard for individual freedom
and the right to reconstruct one’s identity.

rin erisiminin engellenmesinin, basin 6zgur-
lugune orantisiz bir mudahale olarak kabul
edilecegini vurgulamistir?,

VIl. SONUC

Ulasilabilirlik, haber ve fikirlerin saklanma
suresi, kapasite ve buyuk hacimli bilgilerin
iletilmesi g6z 6nunde bulunduruldugunda,
internet halkin bilgi edinme ve haber alma
sureglerinde kritik bir rol Gstlenmektedir. in-
ternet, sinirlama olmaksizin herkesin haber
ve fikirlere ulagsmasini saglayarak, dustnce-
lerini yayma konusunda 6nemli bir firsat su-
nar. internet, diistinceyi aciklama ve yayma
ozgurlugu ile basin 6zgurlugu agisindan da
genis bir alan saglamaktadir. Fakat bazen bu
genis alanin kisilik haklarini koruma amaci
guderek belirlidengeler esliginde kisitlanma-
sI gerekmektedir. Bu kisittamalara sebebiyet
veren en 6nemli hukuki araglardan birisi de
unutulma hakkidir. Unutulma hakki, dijital
cagin getirdigi yeni bir hak olarak bireylerin
gecmisteki kisisel bilgilerinin internet orta-
minda nasilyer aldigi ve ne kadar sureyle eri-
silebilir oldugu konusunda 6nemli bir kontrol
mekanizmasi sunmaktadir. Bu hak, bireylerin
onur, sayginlik ve mahremiyetlerini koruma
ihtiyacina yanit verirken, ayni zamanda diji-
tal ortamda bilginin saklanmasinin sinirlarini
cizmeyi hedefler.

Kuresel duzeyde yukaridaki konu basliklarin-
da da deginildigi gibi unutulma hakki cesitli
hukuki otorite kararlari, uluslararasi s6zles-
meler, mevzuat ve doktrinlerle hukuk alanin-
da kendine yer edinmistir.

Turk Hukuku cergevesinde ise unutulma
hakki hentz dogrudan bir mevzuatla duzen-
lenmemis olsa da KVKK ve ilgili Yargitay ile
Anayasa Mahkemesi kararlari, bu hakkin uy-
gulanabilirligini ve yargi sisteminin bu konu-
da nasil bir yaklasim sergilemesi gerektigini
ortaya koymaktadir. Sonuc olarak unutulma
hakki, dijital gagin sarmalinda kisisel mahre-
miyetin korunmasina yonelik biradim olarak,
bireylerin gecmislerinin yukunden arinarak
kendilerini yeniden tanimlama ve gelecege
odaklanma firsati sunar. Boylece, teknoloji-
nin hafizasindaki kisisel izler, bireyin 6zgurlu-
gunu ve kimligini yeniden inga etme hakkinin
teminati haline gelir.
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