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ABSTRACT | OZET

In this article, the place and legal status of cryptocurrencies in Turkish law
are examined in detail, basic concepts such as the definition, characteris-
tics and blockchain technology of cryptocurrencies are discussed, followed
by the historical development of cryptocurrencies and how they are defined

worldwide.

Bu makalede, kripto paralarm Tiirk hukukundaki yeri ve hukuki statiisii de-
tayh bir sekilde incelenmis, kripto paralarm tanimi, 6zellikleri ve blockchain
teknolojisi gibi temel kavramlar ele alinmis, ardindan kripto paralarin tarihi
gelisimi ve diinya genelinde nasil tammmlandig anlatilmastir.

KEYWORDS | ANAHTAR KELIMELER

Crypto Asset, Blockchain Technology, Capital Markets Law, Digital Property, Legal Status

Kripto Varlik, Blockchain Teknolojisi, Sermaye Piyasasi Kanunu, Dijital Malvarligi, Hukuki Statu

I.INTRODUCTION

By seeking answers to legal questions such
as whether cryptocurrencies can be consid-
ered as currency and capital market instru-
ments and whether they can be accepted
as goods, the legal status of these assets in
Turkey and other countries is comparatively
evaluated. Finally, the legal regulations on
cryptocurrencies in Turkey and the innova-
tions brought by these regulations will be
discussed. The article aims to provide a pre-
diction about the future place and legal sta-
tus of these assets by examining the current
and possible regulations made to eliminate
the legal uncertainties of cryptocurrencies.

Crypto simply refers to cryptocurrencies.
Crypto assets are digital or virtual curren-
cies and cryptography is used to secure
transactions. The most well-known crypto-
currency is Bitcoin, but there are also many
other cryptocurrencies such as Ethereum,
Ripple, Litecoin. Cryptocurrencies are de-
centralised and are usually built on block-
chain technology. Blockchain is a distrib-
uted ledger technology and thanks to this
technology, cryptocurrency transactions
are securely recorded and verified without
the need for a centralised authority. Cryp-
tocurrencies have emerged as an alterna-
tive to traditional financial systems and can

I. GiRiS

Kripto paralarin para birimi ve sermaye pi-
yasasl aracl olarak degerlendirilip deger-
lendirilemeyecedi, esya olarak kabul edilip
edilemeyecegi gibi hukuki sorulara yanit
aranarak, bu varliklarin Turkiye'de ve di-
ger Ulkelerdeki hukuki durumu mukayeseli
olarak degerlendirilmistir. Son olarak, Tur-
kiye'de kripto paralarla ilgili olarak yapilan
yasal duzenlemeler ve bu duzenlemelerin
getirdigi yenilikler ele alinacaktir. Makale,
kripto paralarin hukuki belirsizliklerini orta-
dan kaldirmak i¢in yapilan mevcut ve olasi
duzenlemeleriinceleyerek, bu varliklarin ge-
lecekteki yeri ve hukuki statisu hakkinda bir
6ngo6ru sunmayi amacglamaktadir.

Kripto, kisaca kripto para birimlerini ifade
eder. Kripto varliklar, dijital veya sanal para
birimleridir ve islemleri guvence altina almak
icin kriptografi kullanilir. En bilinen kripto
para birimi Bitcoin’dir, ancak Ethereum,
Ripple, Litecoin gibi baska bir¢cok kripto
para birimi de vardir. Kripto paralar, merkezi
olmayan bir yapiya sahiptir ve genellikle blo-
ckchain teknolojisi Uzerine inga edilir. Blo-
ckchain, bir dagitik defter teknolojisidir ve
bu teknoloji sayesinde kripto para islemleri,
merkezi bir otoriteye ihtiyac duyulmadan
guavenli bir sekilde kaydedilir ve dogrulanir.
Kripto paralar, geleneksel finans sistemleri-

be used in many areas such as cross-bor-
der money transfers, investment, payment
methods. However, the values of crypto-
currencies are highly volatile, making them
high-risk investment instruments. In this era
of accelerating digital transformation, cryp-
tocurrencies and blockchain technology
have become a new reality of the global fi-
nancial system and legal orders. While this
new technology offers many opportunities,
it also brings legal uncertainties and regu-
latory challenges. Crypto law is a branch of
law born to overcome these uncertainties
and challenges. In Turkey, the legal status
of crypto assets and blockchain technology
is becoming increasingly important’.

In past years, cryptocurrencies and block-
chain technology have led to fundamen-
tal changes in financial systems, creating
a new digital economy. This new digital
economy has grown rapidly as cryptocur-
rencies offer decentralised, secure and
anonymous transactions. However, this rap-
id growth and innovation has also brought
with it various legal issues and regulatory
requirements. Crypto Law is a new branch
of law that has emerged in order to deter-
mine and regulate the legal status of these
digital assets and to resolve possible legal
disputes.
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ne alternatif olarak ortaya ¢ikmis olup, sinir
Otesi para transferleri, yatinm, 6deme yon-
temleri gibi bircok alanda kullanilabilir. An-
cak, kripto paralarin degerleri oldukg¢a dal-
galidir ve bu da onlari yuksek riskli yatirim
araclari haline getirir. Dijital donusumun hiz
kazandigi bu ¢cagda, kripto paralar ve blo-
ckchain teknolojisi global finansal sistemin
ve hukuk duzenlerinin yeni bir gercegi hali-
ne gelmistir. Bu yeni teknoloji, bir¢ok firsat
sunarken beraberinde hukuki belirsizlikler
ve duzenleyici zorluklar da getirmektedir.
Kripto hukuku, bu belirsizlikleri ve zorluklari
asmak amaciyla dogmus bir hukuk dalidir.
Turkiye'de de kripto varliklarin ve blockce-
hain teknolojisinin hukuki durumu giderek
daha fazla 6nem kazanmaktadir’.

Son yillarda, kripto para birimleri ve blockc-
hain teknolojisi, finansal sistemlerde koklu
degisikliklere yol agmis, yeni bir dijital eko-
nomi yaratmistir. Bu yeni dijital ekonomi,
kripto para birimlerinin merkeziyetsiz, gu-
venli ve anonim igslemler sunmasiyla hizla
buayumaustur. Ancak, bu hizli buyume ve ye-
nilik, beraberinde ¢esitli hukuki sorunlar ve
duzenleme gereksinimlerini de getirmistir.
Kripto Hukuku, bu dijital varliklarin hukuki
statusunu belirlemek, duzenlemek ve olasi
hukuki intilaflari gozmek amaciyla ortaya ¢i-
kan yeni bir hukuk dalidir.
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I1. HISTORY OF THE
CRYPTO

In 2012, the European Central Bank defined
cryptocurrency as an unregulated form
of digital money issued by its developers,
usually controlled by them and accepted
among certain virtual communities? It also
stated that this definition should be adapt-
ed to future changes. In general, the defini-
tions of cryptocurrencies are based on their
usage areas and characteristics, and it is
concluded that these definitions should be
updated over time as the usage areas of cryp-
tocurrencies become widespread and their
types increase. Bitcoin, which is accepted as
the first cryptocurrency, was put into use all
over the world in 2009 with the realisation of
a project announced in 2008 by a person or
group acting under the pseudonym Satoshi
Nakamoto. As stated in the 2012 report of the
European Central Bank, in this decentralised
and peer-to-peer network system, there is no
central authority responsible for money sup-
ply. The money supply is carried out by solv-
ing highly complex mathematical problems
through a process known as ‘mining’. This
process can vary depending on the amount
of resources miners devote to solving the
mathematical problems?.

The fact that cryptocurrencies are not sub-
ject to a central authority causes them not to
be subject to regulation and audit process-
es, thus depriving them of some advantages
such as financial and legal security. Howev-
er, some positive aspects of cryptocurren-
cies cause them to be preferred by users.
For example, cryptocurrencies provide users
with fast, easy and cost-free money transfers
without paying commissions or account op-
erating fees to banks. In addition, cryptocur-
rencies can be stored easily and at low costin
electronic media. Their independence from
governments also allows them to be traded
in national and international markets without
being affected by the monetary policies of
states. Due to these advantages, cryptocur-
rencies are increasingly in demand, which
contributes to their increasing value. The
use of cryptocurrencies as a medium of ex-
change has created controversy as to wheth-
er they should be recognised as a currency.
If cryptocurrencies are recognised as a
currency in the conventional sense, the pro-
visions applicable to currencies within the
scope of national legislation may also apply
to cryptocurrencies. In order to answer this
question, the concept of ‘money’ must first

1. KRIPTONUN TARIiHi

Avrupa Merkez Bankasi, 2012 yilinda kripto
parayi, gelistiricileri tarafindan ihrac edilen,
genellikle onlar tarafindan kontrol edilen ve
belirli sanal topluluklar arasinda kabul géren
duzenlenmemis bir dijital para ¢esidi olarak
tanimlamistir?. Ayrica, bu tanimin gelecekte-
ki degisikliklere uyarlanmasi gerektigi belirt-
mistir. Genel olarak, kripto paralar hakkinda-
ki tanimlar, kullanim alanlar ve ozelliklerine
dayanmakta olup, kripto paralarin kullanim
alanlarinin yayginlagmasi ve ¢esitlerinin art-
masil ile bu tanimlarin da zamanla guncel-
lenmesi gerektigi sonucuna varilmaktadir.
ilk kripto para birimi olarak kabul edilen Bit-
coin, 2008 yilinda Satoshi Nakamoto takma
adiyla hareket eden bir kisi veya grup tara-
findan duyurulan bir projenin, 2009 yilinda
hayata gecirilmesiyle tam dunyada kullani-
ma sunulmustur. Avrupa Merkez Bankasi'nin
2012 raporunda belirtildigi gibi, bu merkezi
olmayan ve esler arasi (peer-to-peer) ag sis-
teminde, para arzindan sorumlu merkezi bir
otorite yoktur. Para arzi, “mining” yani ma-
dencilik olarak bilinen bir suregle, oldukca
karmasik matematiksel problemleri cozmek
suretiyle gerceklestirilir. Bu sure¢, madenci-
lerin matematiksel problemleri ¢ézmek igin
ayirdigi kaynak miktarina bagli olarak degi-
siklik gosterebilirs.

Kripto paralarin merkezi bir otoriteye bagli
olmamasi, bu paralarin regulasyon ve dene-
tim sureclerine tabi olmamasina, dolayisiyla
finansal ve hukuki guvenlik gibi bazi avantaj-
lardan yoksun kalinmasina neden olmakta-
dir. Ancak, kripto paralarin bazi olumlu yonle-
ri, kullanicilar tarafindan tercih edilmesine yol
acmaktadir. Ornegin, kripto paralar, kullanici-
larina bankalara komisyon veya hesapisletim
Ucreti 6demeksizin hizli, kolay ve masrafsiz
para transferi imkani sunar. Ayrica, kripto pa-
ralar elektronik ortamda kolayca ve dusuk
maliyetle saklanabilir. Devletlerden bagimsiz
olmalari da, ulusal ve uluslararasi piyasalarda
devletlerin para politikalarindan etkilenme-
deniglem gérmelerine olanak tanir. Bu avan-
tajlar nedeniyle kripto paralar giderek daha
fazla talep gormekte ve bu da degerlerinin
artmasina katkida bulunmaktadir. Kripto pa-
ralarin deg@isim araci olarak kullanilmasi, bir
para birimi olarak kabul edilip edilmeyecegi
konusunda tartigmalar yaratmistir. Eger krip-
to paralar konvansiyonel anlamda bir para
birimi olarak kabul edilirse, ulke mevzuatlan
kapsaminda para birimlerine uygulanan hu-
kumlerin kripto paralara da uygulanmasi s6z

be defined. In the doctrine, money is defined
as a general medium of exchange and unit
of account recognised by the legal order as
a means of payment“. Today, with the tech-
nological developments, money has ceased
to be in the form of paper or metal, and has
turned into a medium of exchange issued by
the state or persons authorised by it, which
has no physical existence. The so-called
electronic money, which has no physical
existence, is regulated in Turkish legislation
by the Law No. 6493°. Pursuant to subpara-
graph (¢) of Article 3 titled ‘Definitions’ of the
‘Law on Payment and Securities Settlement
Systems, Payment Services and Electronic
Money Institutions’, electronic money is de-
fined as ‘a monetary value issued against
funds accepted by the electronic money is-
suer, stored electronically, used to perform
payment transactions defined in this Law
and accepted as a payment instrument by
real and legal persons other than the elec-
tronic money issuer’e.

I1l. CAN CRYPTOCUR-
RENCIES BE CONSID-
ERED AS CURRENCY?

In the doctrine, although cryptocurrencies
have some similarities with electronic money,
itis debated whether they can be considered
as electronic money due to their significant
differences. According to some opinions,
cryptocurrencies can be considered as the
natural evolution of the concept of money,
but it is not possible to classify them as elec-
tronic money. While electronic currencies are
issued by certain legal entities under Law No.
6493 and are blocked in banks against cash,
cryptocurrencies do not have a centralised
issuer and their value changes instanta-
neously’. Therefore, cryptocurrencies can-
not benefit from state guarantee and are not
always accepted as a medium of exchange.
Furthermore, in the regulation of the Central
Bank of the Republic of Turkey dated 16 April
2021, itis clearly stated that cryptocurrencies
cannot be considered as money. Therefore,
cryptocurrencies cannot be considered as
electronic money or conventional money
and cannot be subject to the provisions that
these currencies are subject to.
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konusu olabilir®. Bu sorunun yanitlanabilme-
siicin 6nce “para” kavraminin tanimlanmasi
gerekmektedir. Doktrinde para, hukuk du-
zeninin 6deme araci olarak tanidigi, genel
bir mubadele araci ve hesap birimi olarak
tanimlanir. Ginamuzde teknolojik gelisme-
lerle birlikte para, kagit veya maden seklinde
olmaktan ¢ikmis, devlet veya yetkilendirdigi
kisiler tarafindan cikarilan, fiziki varligi olma-
yan bir degisim aracina dontusmaustur. Elekt-
ronik para olarak adlandirilan ve fiziki varlig
olmayan paralar, Turk mevzuatinda 6493
sayili Kanun ile duzenlenmistirs. “Odeme ve
Menkul Kiymet Mutabakat Sistemleri, Odeme
Hizmetlerive Elektronik Para Kuruluslar Hak-
kinda Kanun” un “Tanimlar” baslikli 3. mad-
desinin (¢) bendi uyarinca elektronik para,”.
Elektronik para ihrac eden kurulus tarafindan
kabul edilen fon karsiligi ihra¢ edilen, elektro-
nik olarak saklanan, bu Kanunda tanimlanan
odeme islemlerini gerceklestirmekigin kulla-
nilan ve elektronik para ihrac eden kurulus
disindaki gergek ve tuzel kisiler tarafindan
da 6ddeme araci olarak kabul edilen parasal
deger”® seklinde tanimlanmistir.

I1l. KRiIiPTO PARALAR
PARA BiRiMi OLARAK
DEGERLENDIRILEBILIR
Mi?

Doktrinde, kripto paralarin elektronik paralar-
la bazi benzerlikleri olsa da, 6nemli farkliliklari
nedeniyle elektronik para olarak degerlendi-
rilip degerlendirilemeyecegi tartisilmaktadir.
Bazi goruslere gore, kripto paralar para kav-
raminin dogal evrimi olarak degerlendirilebi-
lir, ancak bu paralarin elektronik para olarak
siniflandirilmasi mumkun degildir. Elektronik
paralar, 6493 sayili Kanun kapsaminda belir-
li tuzel kisiler tarafindan ihrag edilir ve nakit
karsiigr bankalarda bloke edilirken, kripto
paralar merkezi bir ihragcgiya sahip degildir
ve degeri anlik olarak degisir’. Bu nedenle,
kripto paralar devlet guvencesinden faydala-
namaz ve her zaman bir degisim araci olarak
kabul edilmez. Ayrica, Turkiye Cumhuriyet
Merkez Bankasi'nin 16 Nisan 2021 tarihli
yonetmeliginde, kripto paralarin para olarak
degerlendirilemeyecegi acikca belirtilmigtir.
Bu nedenle, kripto paralarin elektronik para
veya konvansiyonel para olarak kabul edil-
mesi mumkun degildir ve bu paralarin tabi
oldugu hukumlere tabi tutulamazlar.
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IV. CAN CRYPTOCUR-
RENCIES BE CONSID-
ERED AS CAPITAL MAR-
KET INSTRUMENTS?

The acceptance of cryptocurrencies as
capital market instruments is a matter of
debate in the legal process. The advantag-
es of cryptocurrencies such as the ability to
make payments through platforms such as
Remitly, Paypal and Revolut, the ability to
transfer without the need for intermediary
institutions and the lack of custody problems
cause these assets to become more popular
and increase demand. Therefore, individ-
ual and institutional investors are turning
to cryptocurrencies and cryptocurrencies
are gaining value as an investment instru-
ment®. Therefore, it is controversial whether
cryptocurrencies can be accepted as capital
market instruments according to the Capital
Markets Law No. 6362. If cryptocurrencies
are accepted as capital market instruments,
the Capital Markets Law regulating their is-
suance, trading and other transactions will
apply. Article 13 of the CML, titled ‘Dema-
terialisation of Capital Market Instruments’,
provides for the electronic storage of capital
market instruments. This system enables the
value of securities to be shown by electronic
documents independently of the promissory
notes and includes the concept of ‘negotia-
ble rights’. Securities issued without a prom-
issory note are referred to in some sources as
‘negotiable instruments without a document’
or ‘negotiable instruments without a promis-
sory note’. According to the Communiqué of
the Central Registry Agency, capital market
instruments must be registered. Although
these regulations give the impression that
securities stored in the dematerialised sys-
tem and electronic environment are similar
to cryptocurrencies, there are significant dif-
ferences between securities and cryptocur-
rencies. Cryptocurrencies are not included
in the definition of securities and the Capital
Markets Board (CMB) has not yet issued a
regulation recognising cryptocurrencies as
securities. The CMB categorises securities
as “equity securities, debt instruments, se-
curitised assets and income-based debt in-
struments”. Share certificates are documents
that define the shareholding rate in the main
capital of a company, and cryptocurrencies
cannot be considered as share certificates
as they do not provide any shareholding
rights to their owners. It is important to look
at the Capital Markets Board’s (CMB) defini-
tion of derivative instruments in Article 3 to

IV. KRiPTO PARALAR
SERMAYE PiYASASI ARA-
Cl OLARAK DEGERLEN-
DiRiLEBILiR Mi?

Kripto paralarin sermaye piyasasi araci ola-
rak kabul edilmesi hukuki surecte tartisma
konusudur. Kripto paralarin Remitly, Paypal
ve Revolut gibi platformlar Uzerinden 6de-
me yapilabilmesi, araci kurumlara ihtiyac
duymadan transfer yapilabilmesi ve sakla-
ma sorunlarinin olmamasi gibi avantajlari,
bu varliklarin daha populer hale gelmesine
ve talebin artmasina neden oluyor®. Bu ne-
denle, bireysel ve kurumsal yatinmcilar kripto
paralara yoneliyor ve kripto paranin yatirm
aracli olarak deger kazaniyor. Dolayisiyla,
kripto paralarin 6362 sayili Sermaye Piyasasi
Kanunu'na gore sermaye piyasasi araci ola-
rak kabul edilebilir olup olmadigi tartigmali-
dir. Kripto paralar sermaye piyasasl araci ola-
rak kabul edilirse, ¢ikarilmasi, alim satimi ve
diger islemleri duzenleyen Sermaye Piyasasi
Kanunu uygulanacaktir. SPK'nin “Sermaye
Piyasasi Araclarnnin Kaydilestirilmesi” baslik-
i 13. maddesi, sermaye piyasasi araglarinin
elektronik ortamda saklanmasini Gngérmek-
tedir. Bu sistem, senetlerden bagimsiz ola-
rak menkul kiymetlerin degerinin elektronik
belgelerle gosterilmesini saglar ve “kiymetli
haklar” kavramini icerir. Senet olmadan ¢I-
karilan menkul kiymetler, bazi kaynaklarda
“varakasiz” veya “senetsiz” kiymetli evrak
olarak adlandirilmaktadir. Merkezi Kayit Ku-
rumu’nun Tebligine gore, sermaye piyasasi
araclarnnin kayit altina alinmasi gereklidir. Bu
duzenlemeler, kaydi sistemde ve elektronik
ortamda saklanan menkul kiymetlerin krip-
to paralarla benzerlik gosterdigi izlenimini
verse de, menkul kiymetler ve kripto paralar
arasinda 6nemli farklar bulunmaktadir. Kripto
paralar, menkul kiymet taniminda yer alma-
maktadir ve Sermaye Piyasasi Kurulu (SPK)
henuz kripto paralari menkul kiymet olarak
kabul eden bir duzenleme yapmamistir. SPK,
menkul kiymetleri “pay senetleri, borclanma
araclari, menkul kiymetlestirilmis varliklar ve
gelirlere dayali bor¢lanma araclari” olarak ka-
tegorize etmektedir. Pay senetleri, bir sirketin
esas sermayesindeki ortaklik oranini tanim-
layan belgeler olup, kripto paralar, sahiple-
rine herhangi bir ortaklik hakki saglamadig
icin pay senedi olarak degerlendirilemez.
Sermaye Piyasasi Kurulu’'nun (SPK) madde
3'teki turev aracglar tanimina bakmak, kripto
paralarin turev araglar olarak kabul edilebilir
olup olmadigini belirlemek icin dnemlidir.
Cesitli menkul kiymetler, doviz, faiz oranlari
ve kiymetli madenler gibi varliklarin fiyatinda-

determine whether cryptocurrencies can be
considered derivative instruments. Changes
in the price of assets such as various secu-
rities, foreign exchange, interest rates and
precious metals are referred to as derivative
instruments by the CMB. Cryptocurrencies
cannot be considered as derivative instru-
ments under Turkish law. On 27 November
2017, the CMB meeting decided that virtual
currencies cannot be used as derivative in-
struments and therefore, derivative transac-
tions based on cryptocurrencies cannot be
carried out. Since cryptocurrencies are not
issued based on any asset and their value
does not depend on price changes, they can-
not be considered as derivative instruments.

In order to understand whether cryptocur-
rencies can be evaluated within the scope
of investment contracts as capital market
instruments, it is first necessary to examine
the concept of investment contract. In the
US Supreme Court’s Howey decision dat-
ed 1946, this concept, which was not de-
fined by the CMB, was defined as a flexible
concept to cover various schemes that use
other people’s money with the promise of
profit. Investment contracts mean that in-
vestors invest money in a project and gain
profit if the project is successful. However,
the concept of investment contract has not
yet been clarified in Turkish law. The United
States Securities and Exchange Commission
(SEC) announced that cryptocurrencies can
be considered under investment contracts,
but there is no such regulation in Turkey yet.
According to the Regulation of the CBRT dat-
ed 16 April 2021, cryptocurrencies cannot
be accepted as capital market instruments
or securities.
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ki degisiklikler, SPK tarafindan turev araglari
olarak adlandinlir. Kripto paralar, Turkiye'de-
kiyasalara gore turev arag olarak degerlendi-
rilemez. 27 Kasim 2017 tarihli SPK toplantisi,
sanal para birimlerinin turev araclar olarak
kullanilamayacagina karar verdi ve bu ne-
denle kripto paralara dayali turev iglemlerin
yapilamayacagina karar verdi. Kripto paralar
herhangi bir varliga dayali olarak ihra¢ edil-
mediginden ve degerinin fiyat degisiklikle-
rine bagli olmamasi nedeniyle turev araglar
olarak degerlendirilemez.

Kripto paralarin sermaye piyasasi araci olarak
yatinm sozlesmeleri kapsaminda degerlendi-
rilip degerlendirilemeyecegdini anlamak icin
once yatinm sozlesmesi kavramini incelemek
gerekir. ABD Yuksek Mahkemesi'nin 1946
tarinli Howey kararinda, SPK tarafindan ta-
nimlanmamis olan bu kavram, bagkalarinin
parasini kar vaadiyle kullanan ¢esitli semalar
kapsayacak sekilde esnek bir kavram olarak
tanimlanmustir. Yatinm sézlesmeleri, yatirim-
cilarin bir projeye para yatirmasi ve projenin
basarili olmasi durumunda kazang elde et-
mesi anlamina gelir. Bununla birlikte, yatinm
sozlesmesi kavrami, Turk hukukunda henuz
netlestirilmemistir. Amerika Birlesik Devlet-
leri Menkul Kiymetler ve Borsa Komisyonu
(SEC), kripto paralarin yatinm sozlesmeleri
kapsaminda degerlendirilebilecegini acikla-
di, ancak Turkiye'de henuz boyle bir duzen-
leme yok. TCMB'nin 16 Nisan 2021 tarihli
Yonetmeligine gore, kripto paralar sermaye
piyasasi araci veya menkul kiymet olarak ka-
bul edilemez.
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V. CAN CRYPTOCURREN-
CIES BE CONSIDERED AS
GOODS?

It is not possible to recognise cryptocurren-
cies as investment contracts. The similarities
of cryptocurrencies with commodities such
as gold have raised the debate on whether
they can be considered as goods. Some of
these similarities include the fact that they
have limited quantities like gold and that
they do not have a central issuer. However,
the doctrine generally holds the view that
cryptocurrencies cannot be considered as
goods. Goods are defined as corporeal as-
sets over which individual sovereignty can
be established and which have a certain
economic value. Cryptocurrencies do not
fit this definition since they do not have a
physical form. Nevertheless, according to
some opinions, cryptocurrencies, especially
Bitcoin, should be considered as ‘intangible
property’ and it is argued that the provisions
regarding movable property should be ap-
plied. The jurisprudence in Turkey has also
stated that cryptocurrencies should be rec-
ognised as an asset value, but emphasised
that legal arrangements should be made in
this regard. The Antalya Regional Court of
Appeals ruled that cryptocurrencies should
be considered as digital assets. It is conclud-
ed that the legislator should make the neces-
sary arrangements to eliminate the uncertain-
ties in this area.

Due to the different ways in which cryptocur-
rencies are used in contracts, there are no
regulations in Turkish legislation regulating
how cryptocurrencies can be used. For ex-
ample, in cases where cryptocurrencies are
purchased in exchange for money or used as
a means of payment for goods and services,
it is debated how to evaluate cryptocurren-
cies in accordance with the law. The Istan-
bul 21st Commercial Court of First Instance
defined the purchase of cryptocurrencies as
a ‘consumer transaction’®. However, legal
uncertainties caused by the fact that cryp-
tocurrencies are not defined as financial ser-
vices or means of payment exist in the laws
of the country. Although it is possible to use
cryptocurrencies within the framework of the
principle of freedom of contract, there is a
widespread view that such contracts should
be considered as sui generis contracts since
they are not defined as sales contracts by
the Turkish Code of Obligations. The Court
of Cassation has accepted that cryptocur-
rencies can be used in exchange for services

V. KRiPTO PARALAR
ESYA OLARAK KABUL
EDILEBILIiR Mi?

Kripto paralari yatinm sozlesmeleri olarak ka-
bul etmek mumkun degildir. Kripto paralarin
altin gibi emtialarla olan benzerlikleri, onlarin
esya olarak kabul edilip edilemeyecegi tartis-
masini gindeme getirmistir. Altin gibi sinirli
miktarda olmalari ve merkezi birihragciya sa-
hip olmamalari bu benzerliklerden bazilandir.
Ancak, doktrinde genel olarak kripto parala-
rn esya olarak degerlendirilemeyecegi go-
rast hakimdir. Esya, Uzerinde bireysel ege-
menlik kurulabilen ve belli ekonomik degeri
olan cismani varliklar olarak tanimlanir. Kripto
paralar ise fiziksel bir forma sahip olmadiklari
icin bu tanima uymamaktadir. Yine de, bazi
goruslere gore kripto paralar, 6zellikle Bitco-
in, “gayrimaddi mal” olarak degerlendirilmeli
ve tasinir esyaya iliskin hakumlerin uygulan-
masi gerektigi savunulmaktadir. Turkiye'deki
yargl ictihatlar da kripto paralarin malvarligi
degeri olarak kabul edilmesi gerektigini be-
lirtmis, ancak bu konuda yasal duzenlemeler
yapilmasi gerektigini vurgulamistir. Antalya
Bolge Adliye Mahkemesi, kripto paralarin diji-
tal malvarligi olarak degerlendirilmesi gerek-
tigine karar vermistir. Kanun koyucunun bu
alandaki belirsizlikleri gidermek i¢in gerekli
duzenlemeleri yapmasi gerektigi sonucuna
varilmaktadir.

Kripto paralarin s6zlesmelerde farkli sekiller-
de yer almasi nedeniyle, Turk mevzuatinda
kripto paralarin nasil kullanilacagini duzen-
leyen duzenlemeler yoktur. Ornegin, kripto
paralarin para karsiliginda satin alinmasi veya
mal ve hizmetler karsiliginda 6deme araci
olarak kullanilmasi durumlarinda, kripto pa-
ralarin hukuka uygun olarak nasil degerlendi-
rilecegi tartisilmaktadir. istanbul 21. Asliye Ti-
caret Mahkemesi, kripto para satin almayi bir
“tuketici islemi” olarak tanimladi®. Bununla
birlikte, kripto paralarin finansal hizmet veya
o6deme araci olarak tanimlanmamasinin ne-
den oldugu hukuki belirsizlikler, ulkenin ya-
salarinda mevcuttur. Kripto paralarin sézles-
me serbestisi ilkesi cercevesinde kullanilmasi
mumkun olsa da, bu tur sézlesmelerin Turk
Borglar Kanunu'nun satis sdzlesmesi olarak
tanimlanmadigi i¢in sui generis (kendine
6zgu) sozlesmeler olarak degerlendirilmesi
gerektigi gorusu yaygindir. Yargitay, kripto
paralarin para yerine hizmet veya is karsiigi
olarak kullanilabilecegini kabul etti. Ancak,
bu tur sézlesmelerin hukuki belirsizlikleri 6n-
lemek adina kanun koyucu tarafindan agik ve
net bir sekilde duzenlenmesi gerekmektedir.

or work instead of money. However, such
contracts should be regulated clearly and
unambiguously by the legislator in order to
prevent legal uncertainties.

VIi. USE OF CRYPTO-
CURRENCY IN FOREIGN
COUNTRIES AND COM-
PARISON WITH TURKIYE

As in Turkiye, the legal status of cryptocur-
rencies is controversial all over the world.
In many countries, courts, administrative
agencies and parliaments are working to
define cryptocurrencies and establish le-
gal regulations. For example, even leading
economies such as Germany, Japan and the
United States do not have a clear and precise
definition of cryptocurrencies. Even the vari-
ous institutions of the country have different
views on this issue.

The SEC recognises cryptocurrencies as se-
curities in the US. However, other major play-
ersin the financial sector in the United States
categorise cryptocurrencies differently.
Cryptocurrencies are considered commodi-
ties by the Commodities and Futures Trading
Commission (CFTC). This shows that differ-
ent cryptocurrency regulatory bodies use
different methods’.

Cryptocurrencies are much discussed in Ger-
many. The German government and judicial
bodies are more flexible on cryptocurren-
cies than the US. There is no definitive law
on cryptocurrencies in Germany, but trans-
actions are conducted using auxiliary laws

KRIPTO VARLIKLARIN TURK HUKUKUNDAKI YERI

VIi. YABANCI ULKELERDE
KRIiPTO PARANIN KUL-
LANIMI VE TURKIYE'YLE
MUKAYESESi

Turkiye'de oldugu gibi tum dunyada da
kripto paralarin hukuki statusu tartigmalidir.
Bircok ulkede, mahkemeler, idari kurumlar ve
parlamentolar kripto paralari tanimlamak ve
yasal duzenlemeler olusturmak icin calisiyor.
Ornegin; Almanya, Japonya ve Amerika Bir-
lesik Devletleri gibi 6nde gelen ekonomiler
bile kripto paralar hakkinda net ve kesin bir
tanim yoktur. Ulkenin gesitli kurumlari bile bu
konuda farkli gorusler tagimaktadir.

SEC, ABD'de kripto paralart menkul kiymet
olarak kabul etmektedir. Ancak Amerika Bir-
lesik Devletleri'ndekifinans sektoranun diger
onemli oyuncular kripto paralar farkli kate-
gorilere ayirmaktadir. Kripto paralar, Emtia
ve Vadeli islemler Ticaret Komisyonu (CFTC)
tarafindan emtia olarak kabul edilir. Bu, fark-
li kripto para duzenleme kurumlarinin farkli
yontemler kullandigini gostermektedir™.

Kripto paralar Almanya’da ¢ok tartisiliyor.
Alman hukumeti ve yargl organlarn kripto
paralar konusunda ABD’den daha esnektir.
Kripto paralarla ilgili Almanya’da kesin bir
yasa yoktur, ancak federal kurumlar tarafin-
dan olusturulan yardimci yasalar kullanarak
islemler yuratalar. 2018'de Berlin Yuksek
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created by federal agencies. In 2018, the Ber-
lin Higher Regional Court ruled that crypto-
currencies do not require a banking licence.
However, the German Federal Financial Su-
pervisory Authority (BaFin) recognises cryp-
tocurrencies as both a ‘unit of account’ and
a ‘financial instrument’ and subjects them to
taxation™.

Since the early 2010s, discussions on the le-
gal status of cryptocurrencies have been on-
going in Japan. The Japanese government
stated that cryptocurrencies cannot be char-
acterised as currency or bonds with the Cab-
inet Decision in 2014 and stated that these
are unique elements. A new law will also
be prepared. The 2016 Payment Services
Law defined cryptocurrencies as a good or
property that can be stored and exchanged
electronically. Japan passed a law mandat-
ing the taxation of cryptocurrencies used for
commercial or professional purposes.

VIi. LAW AMENDING THE
CAPITAL MARKETS LAW

Turkiye has taken the first official steps on
crypto in recent months and the law on
crypto assets was published in the Official
Gazette.

On 26 June, the ‘Law Proposal on the
Amendment of the Capital Markets Law’, ad-
opted by the General Assembly of the Turk-
ish Grand National Assembly, established
the first legal basis for cryptocurrencies in
Turkey. The law stated that the software or
hardware that enables the transfer and stor-
age of crypto assets is called a ‘wallet’. The
term ‘cryptoasset service provider’ refers to
intangible assets that are distributed over
digital networks and carry value, while the
term ‘cryptoasset’ refers to organisations that
provide services related to these assets. The
Law also sets out the rules regarding the issu-
ance of capital market instruments as crypto
assets and the electronic monitoring of these
assets. The CMB may require these proce-
dures to be merged with the Central Registry
Agency (CRA)™. The law, which introduced
legal regulations for the crypto asset ecosys-
tem in Turkiye, made it mandatory to obtain
authorisation from the Capital Markets Board
(CMB) for the establishment and operation of
crypto asset service providers. These service
providers must meet certain conditions on is-

Bolge Mahkemesi, kripto paralarin bankacilik
lisansi gerektirmedigini kararlastirdi. Bunun-
la birlikte, Alman Federal Finansal Denetleme
Kurumu (BaFin), kripto paralari hem “hesap
birimi” hem de “finansal arag” olarak kabul
edip vergilendirmeye tabi tutmaktadir™.

2010’lann basindan beri Japonya’da kripto
paralarin hukuki statusune iligkin tartismalar
devam ediyor. Japon hukumeti, 2014 yilinda
Kabine Karari ile kripto paralarin para birimi
veya bono olarak nitelendirilemeyecegini
belirtti ve bunlarnn kendine 6zgu unsurlar ol-
dugunu belirtti. Yeni bir kanun da hazirlana-
cak. 2016 Odeme Hizmetleri Kanunu, kripto
paralar elektronik ortamlarda saklanabilen
ve degis-tokus edilebilen bir mal veya mulk
olarak tanimladi. Japonya, ticari veya profes-
yonel amaclarla kullanilan kripto paralarn
vergilendirilmesini zorunlu hale getiren bir
yasa cikard.

VIil. SERMAYE PiYASASI
KANUNU’'NDA DEGIiSiK-
LiK YAPILMASINA DAIR
KANUN

Turkiye gectigimiz aylarda kripto konusun-
da ilk resmi adimlari atmis ve Kripto varlik-
lara iliskin yasa Resmi Gazete'de yayimlan-
mistir'2,

26 Haziran'da TBMM Genel Kurulu tarafin-
dan kabul edilen “Sermaye Piyasasi Kanu-
nu’'nda Degisiklik Yapilmasina Dair Kanun
Teklifi”, Turkiye'de kripto para birimlerinin ilk
yasal temelini olusturdu. Kanun, kripto var-
liklarin transferini ve saklanmasini saglayan
yazilim veya donanima “ctzdan” denildigini
belirtti. “Kripto varlik hizmet saglayici” teri-
mi, dijital aglar uzerinden dagitimi yapilan
ve deger taslyan gayri maddi varliklari ifade
ederken, “kripto varlik” terimi, bu varliklar-
la ilgili hizmet sunan kuruluslari ifade eder.
Kanun ayrica sermaye piyasasl! araglarinin
kripto varlik olarak ihra¢ edilmesine ve bu
varliklarin elektronik ortamda izlenmesine
iliskin kurallari belirlemistir. SPK, bu prose-
durlerin Merkezi Kayit Kurulusu (MKK) ile
birlestirilmesini gerektirebilir’s. Turkiye'de
kripto varlik ekosistemi icin yasal duzenle-
meler getiren kanunla, kripto varlik hizmet
saglayicilarinin kurulabilmesi ve faaliyete ge-
cebilmesiicin Sermaye Piyasasi Kurulu’ndan
(SPK) izin alinmasi zorunlu hale getirildi. Bu
hizmet saglayicilarin kurulus, faaliyet, serma-
ye yeterliligi, bilgi sistemleri, pay devri gibi

sues such as establishment, activity, capital
adequacy, information systems, and share
transfer. Transactions and regulations re-
garding crypto assets will also be supervised
by the CMB. In addition, these service provid-
ers have the obligation to establish security
and internal control systems. The CMB will
determine the principles for the sale, distri-
bution, settlement and custody transactions
of crypto assets and may request a technical
report from TUBITAK according to certain
criteria’. The Board will evaluate whether
crypto assets are in accordance with their
technological characteristics, but this eval-
uation will not provide public guarantee.
Crypto asset transactions will be subject to
the provisions of the ‘Law on the Protection
of the Value of Turkish Currency’ and related
legislation, but the ‘Law on Movable Pledge
in Commercial Transactions’ will not apply to
pledge agreements.

Crypto asset service providers must obtain
authorisation from the Capital Markets Board
(CMB) in order to be established and start
their operations. These service providers
must comply with the rules set by the CMB,
such asincorporation, capital adequacy and
information systems. In addition, sharehold-
ers will have to meet certain requirements
and transactions such as share transfers will
be subject to the CMB’s approval. The infor-
mation systems and technological infrastruc-
tures of crypto asset service providers must
comply with the standards set by TUBITAK.
Board members and other officials represent-
ing the crypto asset service provider must
fulfil certain roles. The CMB will regulate the
trading, distribution, transfer and custody
of crypto assets. These transactions may
be used by the CMB to impose obligations
on banks by obtaining the opinion of the
Banking Regulation and Supervision Agen-
cy (BRSA). The signatories of these informa-
tion documents will be responsible for any
damages arising from incorrect, misleading
or incomplete information contained in the
information provided during the sale and dis-
tribution of crypto assets.

Other legislation and provisions regarding
crypto-assets will remain valid, but the ‘Law
on Pledge of Movables in Commercial Trans-
actions’ will not apply to pledge agreements
involving crypto-assets. The Law states
that contracts between cryptoasset service
providers and their customers may be es-
tablished in writing or by means of remote
communication tools, and methods en-

KRIPTO VARLIKLARIN TURK HUKUKUNDAKI YERI

konularda belirli sartlarn saglamasi gerekiyor.
Kripto varliklarla ilgili islemler ve duzenleme-
ler de SPK tarafindan denetlenecek. Ayrica,
bu hizmet saglayicilarin guvenlik ve i¢ kont-
rol sistemlerini olusturma yakumlualugu var.
Kripto varliklarin satis, dagitim, takas ve sak-
lama islemleri icin SPK esaslari belirleyecek
ve belirli kriterlere gore TUBITAK'tan teknik
rapor isteyebilecek™. Kurul, kripto varliklarin
teknolojik 6zelliklerine uygun olup olmadi-
gini degerlendirecek, ancak bu degerlen-
dirme kamunun tekeffuluna saglamayacak.
Kripto varlik islemleri “Turk Parasinin Kiyme-
tini Koruma Hakkinda Kanun” ve ilgili mevzu-
at hukumlerine tabi olacak, ancak rehin soz-
lesmelerine “Ticari islemlerde Tasinir Rehni
Kanunu” uygulanmayacaktir.

Kripto varlik hizmet saglayicilarinin kurulma-
sive faaliyetlerine baglamasi icin Sermaye Pi-
yasasl Kurulu'ndan (SPK) izin almalari gere-
kir. Bu hizmet saglayicilar, kurulus, sermaye
yeterliligi ve bilgi sistemleri gibi SPK tarafin-
dan belirlenen kurallara uymak zorundadir.
Ek olarak, ortaklar belirli sartlan kargilamak
zorunda olacak ve pay devri gibi iglemler
SPK’nin onayina tabi olacaktir. Kripto varlik
hizmet saglayicilarinin bilgi sistemleri ve
teknolojik altyapilari TUBITAK tarafindan
belirlenen standartlara uymalidir. Yonetim
kurulu tyeleri ve kripto varlik hizmet saglayi-
clyi temsil eden diger yetkililerin belirli rolleri
yerine getirmeleri gerekir. Kripto varliklarin
alim satimi, dagitim, transferi ve saklanma-
sina iliskin duzenlemeleri SPK yapacak. Bu
islemler, Bankacilik Duzenleme ve Denet-
leme Kurumu’nun (BDDK) goérusunu alarak
SPK tarafindan bankalara yukumlalukler
getirmek icin kullanilabilir. Kripto varliklarin
satisl ve dagitimi sirasinda yapilan bilgilen-
dirmelerde yer alan yanlig, yaniltici veya ek-
sik bilgilerden kaynaklanan zararlardan, bu
bilgilendirme dokumanlarini imzalayanlar
sorumlu olacaktir.

Kripto varliklarla ilgili diger mevzuatlar ve
hukumler gecerliligini koruyacak, ancak
“Ticari islemlerde Tasinir Rehni Kanunu”
kripto varliklari konu edinen rehin sozles-
melerine uygulanmayacaktir. Kanun, krip-
to varlik hizmet saglayicilar ve musterileri
arasindaki sézlesmelerin yazili olarak veya
uzaktan iletisim araclariyla kurulabilecegini
ve musteri kimliginin dogrulanmasini sagla-
yan yoéntemler kullanilabilecegini belirtmek-
tedir. Bu sozlesmelerin kapsami ve kosulla-
ri SPK tarafindan belirlenebilir. S6zlesme
sartlarinin musterilere karsi sorumlulugu
kisitlayan yonleri gecersiz sayilacaktir. Krip-
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abling verification of customer identity may
be used. The scope and conditions of these
contracts may be determined by the CMB.
Aspects of the contract terms that restrict li-
ability to customers will be deemed invalid.
The listing and trading of crypto assets will
be regulated by protocols to be established
by the platforms, and the opinions of insti-
tutions such as TUBITAK may be taken in
this regard. Prices will change freely on the
platforms, but the CMB will be authorised to
intervene in the free market. Client assets,
which are stored in a secure, accessible
and traceable manner, will be kept separate
from the assets of the platforms and will be
stored in a way that cannot be seized. Due
to the debts of investment institutions, it will
be mandatory to keep clients’ cash in banks.
Crypto asset service providers will be grant-
ed an authorisation certificate and will com-
ply with the principles determined by the
CMB in commercial communications such
as publications, announcements and adver-
tisements. It is also possible to block access
to unauthorised capital market activities over
the internet or remove content by amending
the law. These rules are designed to ensure
that the cryptocurrency ecosystem in Turkey
operatesin a secure, transparent and orderly
manner.

When unlawful actions of crypto asset ser-
vice providers are detected, the law pro-
vides for various measures. Accordingly,
the law will penalise announcements, ad-
vertisements, commercial communications
and unauthorised actions. The activities of
platforms based abroad in Turkey will also
be considered as unauthorised service pro-
vision. When the financial strength of crypto
asset service providers weakens, the CMB
will have the authority to give them time to
get better or stop their activities. Indepen-
dent auditing of service providers will be car-
ried out by taking the opinion of institutions
such as TUBITAK. Crypto asset service pro-
viders face serious penalties if client assets
are not protected or are embezzled. Those
who commit embezzlement offences will
be imprisoned for 8 to 22 years and heavy
fines, but the penalties can be mitigated if
the damage is returned. The crypto asset
ecosystem in Turkey is supervised and regu-
lated by these laws and supported by crim-
inal sanctions. According to the new article
added to the Law No. 6362, members of the
board of directors, other personnel and real
person shareholders holding the manage-
ment may be penalised with personal bank-

to varliklarin listelenmesi ve islem gérmesi
platformlar tarafindan olusturulacak proto-
kollerle duizenlenecek ve bu konuda TUBI-
TAK gibi kurumlarin gorusleri alinabilecek.
Platformlarda fiyatlar serbestce degisecek,
ancak serbest piyasaya mudahale etme yet-
kisi SPK'ya verilecek. Guvenli, erisilebilir ve
takip edilebilir bir sekilde saklanan musteri
varliklari, platformlarin malvarligindan ayri
tutulacak ve haczedilemeyecek sekilde sak-
lanacak. Yatirim kuruluslarinin borglari ne-
deniyle, musterilerin nakitlerinin bankalarda
tutulmasi zorunlu olacak. Kripto varlik hiz-
met saglayicilarina yetki belgesi verilecek
ve yayIn, ilan ve reklam gibi ticari iletisimde
SPK tarafindan belirlenen esaslara uyulacak.
Ayrica, yasalar degistirerek internet tzerin-
den izinsiz sermaye piyasasi faaliyetlerine
erisimi engellemek veya icerigi kaldirmak
mumkundur. Bu kurallar, Turkiye'deki kripto
para birimi ekosisteminin guvenli, seffaf ve
duzenli bir sekilde islemesini saglamak icin
tasarlanmistir.

Kripto varlik hizmet saglayicilarinin hukuka
aykir eylemleri tespit edildiginde, kanun
cesitli onlemler 6ngdrmektedir. Buna gore
kanun; ilan, reklam, ticari iletisim ve izinsiz
eylemleri cezalandiracaktir. Yurt disinda
yerlesik platformlarin Turkiye'deki faaliyetleri
de izinsiz hizmet saglayiciligi olarak deger-
lendirilecektir. Kripto varlik hizmet saglayi-
cilarinin finansal gucu zayifladiginda, SPK
onlara sure vererek daha iyi olmalarini veya
faaliyetlerini durdurma yetkisine sahip ola-
cak. TUBITAK gibi kurumlarin gorusu alina-
rak hizmet saglayicilarin bagimsiz denetimi
gerceklestirilecek. Kripto varlik hizmet sag-
layicilari, musteri varliklarinin korunamamasi
veya zimmete gecirilmesi durumunda ciddi
cezalar alirlar. Zimmet sugu isleyenlere 8 ila
22 yil hapis ve agir para cezalar verilecek,
ancak zarar iade edilirse cezalar hafifletilebi-
lecektir. Tarkiye'deki kripto varlik ekosiste-
mi, bu yasalarla denetlenmis, duzenlenmis
ve cezai yaptinmlarla desteklenmistir. 6362
sayili Kanuna eklenen yeni maddeye gore,
yonetim kurulu Gyeleri, diger personel ve
yonetimi elinde bulunduran gercek kisi or-
taklar, kripto varlik hizmet saglayicilarinin
zimmet sayilan karar ve islemleri nedeniyle
musterilere verdikleri zararlardan sahsi iflasla
cezalandirilabilecek. Bu sahsi iflas kararlari,
zarar goren musterilerin zararlarini karsila-
mak i¢in uygulanacaktir. Zararlarin tamamen
6denmemesi durumunda; 6deme, zarar go-
ren musterilerin varliklarinin dagitimina goére
yapilacaktir. iflas edenler daha fazlasini ala-
cak. Ayrica, uguncu kisilere fayda saglamak

ruptcy fordamages caused to customers due
to decisions and transactions of crypto asset
service providers that are deemed embez-
zlement. These personal bankruptcy orders
will be enforced in order to compensate the
harmed customers. In case the damages are
not paid in full, the payment will be made on
a pro rata basis. Bankrupts will receive more.
In addition, the beneficiaries of transactions
to benefit third parties will also be included
in this liability. In this case, the courts will
apply the relevant laws to carry out bank-
ruptcy and liquidation proceedings. On the

effective date of Law No. 6362, crypto asset
service providers are obliged to submit the
necessary documents to the CMB to obtain
an operating licence within one month or to
terminate their activities without accepting
new customers by taking a liquidation de-
cision within three months. Organisations
that decide to liquidate must provide this in-
formation to their customers and the public.
New service providers must apply before ob-
taining an operating licence from the CMB.
Institutions that do not apply for an operat-
ing permit or do not go into liquidation may
be penalised. The CMB may, if necessary,
require them to complete their operating
licence process within a certain period of
time. After the secondary regulations enter
into force, penalties will be imposed on those
engaging in unauthorised activities.

KRIPTO VARLIKLARIN TURK HUKUKUNDAKI YERI

icin yapilan islemlerden yararlananlar da bu
sorumluluga dahil edilecektir. Bu durumda
mahkemeler, iflas ve tasfiye islemlerini yu-
ratmek igin ilgili yasalar uygulayacak. 6362
sayili Kanun‘un yuruarluge girdigi tarihte krip-
to varlik hizmet saglayiciligi yapanlar, SPK’ya
bir ay icinde faaliyet izni almak igin gerekli
belgeleri sunmak veya Ug ay icinde tasfiye
karari alarak yeni musteriler kabul etmeden
faaliyetlerini sonlandirmak zorundadir. Tas-
fiye karari alan kuruluslar, musterilerine ve
halka bu bilgiyi vermek zorundadir. Yeni hiz-
met saglayicilar, SPK’dan faaliyet izni alma-

dan once basvuruda bulunmalidir. Faaliyet
izni istemeyen veya tasfiyeye gitmeyen ku-
ruluslar cezalandirilabilir. SPK, gerektiginde
faaliyet izni sureclerini belirli bir sure icinde
tamamlamalarini talep edebilir. ikincil diizen-
lemeler yururluge girdikten sonra, izinsiz fa-
aliyetlerde bulunanlar hakkinda cezalar uy-
gulanacaktir.

Kripto varlik hizmet saglayicilari, kanun yu-
rarluge girdigi tarihten itibaren Ug¢ ay icinde
Turkiye'de yerlesik kisilere yonelik faaliyetle-
rini sonlandirmak zorundadir. Ayni sekilde,
Turkiye'de bulunan ATM ve benzeri elekt-
ronik cihazlar, kripto paralar nakde veya
kripto paraya ¢evirmek icin kullanilabilir. Bu
tar cihazlar a¢ ay icinde kapatilmalidir, aksi
takdirde kapatilacak ve faaliyetlerine devam
edenler hakkinda cezai yaptinmlar uygula-
nacaktir. Ek olarak, 2024 yilindan itibaren
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Crypto asset service providers are obliged to
terminate their activities for Turkish residents
within three months from the date of entry
into force of the law. Likewise, ATMs and
similar electronic devices located in Turkey
may be used to convert cryptocurrencies
into cash or cryptocurrency. Such devices
must be shut down within three months,
otherwise they will be closed and criminal
sanctions will be imposed on those who con-
tinue their activities. In addition, starting from
2024, the practice of recording the revenues
of the platforms in the budget of the Board
and TUBITAK will begin. The secondary
regulations to be issued pursuant to Articles
35/B and 35/C of the Law will enter into force
within six months from the date of entry into
force of the Law.

VIIl. CONCLUSION

Despite its shortcomings and risks, cryp-
tocurrencies play an important role in the
economic and social life of technology.
Although the law for cryptocurrencies has
recently been passed in Turkiye, they have
been the subject of contracts and actively
used for a long time. However, cryptocur-
rencies are not considered as money in the
traditional sense since they are not issued by
a central authority, have no real-world equiv-
alents and their value changes according to
the supply-demand balance. As a result, it
is not possible to apply money-related laws
to cryptocurrencies. Investment also uses
cryptocurrencies, but such transactions do
not qualify cryptocurrencies as capital mar-
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platformlarin gelirlerinin Kurul ve TUBITAK
butcesine kaydedilmesi uygulamasi basla-
yacak. Kanunun 35/B ve 35/C maddeleri uya-
rinca ¢ikarilacak ikincil duzenlemeler, kanun
yururluge girdigi tarihten itibaren alti ay igin-
de yururluge girecektir.

VIiIl. SONUC

Kripto paralar, eksikliklerine ve risklerine
ragmen teknolojinin ekonomik ve sosyal
yasaminda énemli bir rol oynamaktadir. Tur-
kiye'de kripto paralar icin yasa yeni ¢ikmis
olmasina ragmen uzun suredir sdzlesmelere
konu olmakta ve aktif olarak kullanilmaktadir.
Ancak kripto paralar merkezi bir otorite tara-
findan ihrag¢ edilmedikleri, gergcek diinyada
karsiliklari olmadigi ve degerleri arz-talep
dengesine gore degistigi icin geleneksel
anlamda para olarak kabul edilmemektedir.
Sonug olarak, kripto paralara parayla ilgili
yasalarin uygulanmasi mumkun degildir.
Yatirm da kripto paralari kullanir, ancak bu
tar islemler, kripto paralarin sermaye piya-
sasl araci olarak kabul edilmesini saglamaz.

ket instruments. Since cryptocurrencies are
not issued by a central authority and their
supply is limited, they cannot be character-
ised as commodities or goods. Cryptocur-
rencies are considered as ‘digital assets’ or
‘intangible assets’ in both law and practice,
and there are opinions that the regulations
regarding movable goods should be ap-
plied. These rules, which show that cryp-
tocurrencies have a unique structure, show
that the most appropriate legal characterisa-
tion is ‘intangible property’. In conclusion,
the Republic of Turkey has complied with
the necessity of issuing explanatory regula-
tions by the government in order to eliminate
the existing legal and financial uncertainties
regarding cryptocurrencies and has taken
the necessary steps. Such regulations will
reduce the risks associated with cryptocur-
rencies and enable both institutional and
individual users to transact in a legally and
financially safer environment.

BIBLIOGRAPHY

Amerika Birlesik Devletleri Menkul Kiymetler ve Borsa Komisyonu
Dava Dilekgesi, 20 Civ. 10832 (United States District Court South-
ern District of New York), 2021.

Amerika Birlesik Devletleri Menkul Kiymetler ve Borsa Komisyonu,
2020.

CATAKOGLU, B., Turk Sermaye Piyasasi Hukukunda Borglanma
Araglar, Seckin Yayinlari, 2016.

DULGER, M. V./ OZKAN, O., Kripto para suglar: Kripto para
birimlerinin hukuki boyutu ve Turk Ceza Kanunu bakimindan
degerlendirilmesi, M. Koca (ed.) Prof. Dr. Mehmet Emin Artuk’a
Armagan, Seckin Yayincilik, 2020.

6493 sayili Kanun, 2013.

European Central Bank, Virtual Currency Schemes of European
Central Bank, 2012.

NAKAMOTO, S., Bitcoin: A Peer-To-Peer Electronic Cash System,
2008.

HOUBEN, R./ SNYERS, A., Cryptocurrencies and Blockchain:
Legal Contextand Implications For Financial Crime, Money Laun-
dering And Tax Evasion, 2018.

RABIA UzUMCU/ YASIN YILDIRIM, “Kripto Paralarin Hukuki
Statuleri Ve Sozlesmeler igerisindeki Yerleri”, 2022.

SENER, O. H., Ecash Sisteminde Uretilen Elektronik Paranin
(Nakdi) Para Kavrami Bakimindan Degerlendirilmesi, Dokuz Eylul
Universitesi Hukuk Fakultesi Dergisi, 9(Ozel Say1), 2007.

UMRAN ALTAY MORGUL, insan Kaynaklar Yonetiminde Dijital
Donusum Ve Yapay Zeka: Endustri 4.0, Blockchain Ve Kripto Para
Devri, 2022.

UNLUTEPE, M., Borglar Hukuku Genel Hukumler, Seckin
Yayincilik, .2021.

YURTGICEK, M. S., Hukuki A¢idan Elektronik Para, 2015.

KRIPTO VARLIKLARIN TURK HUKUKUNDAKI YERI

Kripto paralarin merkezi bir otorite tarafin-
dan cikarilmamasi ve arzinin sinirli olmasi
nedeniyle emtia veya egya olarak nitelendi-
rilemez. Kripto paralar hem hukukta hem de
uygulamada “dijital malvarlig1” veya “gayri
maddi malvarlig” olarak kabul edilir ve taginir
mallara iligkin duzenlemelerin uygulanmasi
gerektigi yonunde gorusler vardir. Kripto pa-
ralarin kendine 6zgu bir yapiya sahip oldu-
gunu gosteren bu kurallar, en uygun hukuki
nitelendirmenin “gayri maddi mal varligi”
oldugunu gostermektedir. Sonug olarak,
kripto paralarla ilgili mevcut hukuki ve finan-
sal belirsizliklerin ortadan kaldinlmasi igin
hukumet tarafindan aciklayici duzenlemeler
cikarilmasi gerekliligine Turkiye Cumhuriyeti
de uymus ve gerekli adimlar atmistir. Bu tar
duzenlemeler, kripto paralarla ilgili risklerin
azaltilmasini ve hem kurumsal hem de birey-
sel kullanicilarin hukuki ve finansal olarak
daha guvenli bir ortamda igslem yapmalarini
saglayacaktir.
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