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COMPULSORY MEDIATION IN THE RELATIONSHIP BETWEEN

PRIMARY EMPLOYER AND SUBCONTRACTOR

ABSTRACT | OZET

In this article, the innovations brought by the Law No. 6325 on Mediation in Civil Disputes
(“Law No. 63257), the Law No. 7036 on Labor Courts (“Law No. 7036”), and the Law No. 4857
on Labor (“Law No. 4857”) regarding compulsory mediation in labor disputes arising from
the relationship between primary employer and subcontractor, specifically with regards to
labor claims and reinstatement lawsuits, are examined, and evaluations are made on which
cases of compulsory mediation require the presence of all parties.

Bu yazida, is uyusmazhiklarinda arabuluculukla ilgili asil isveren alt isveren iliskisinden kay-
nakli is uyusmazlhiklarinda iscilik alacaklari ile ise iade davalar1 acisindan 6325 sayili Hukuk
Uyusmazhklarmda Arabuluculuk Kanunu (“6325 sayih Kanun®), 7036 sayih is Mahkemeleri
Kanun (“7036 sayili Kanun”) ve 4857 sayili is Kanunu (“4857 sayili Kanun”) uyarinca getirilen
yenilikler incelenmis olunup, hangi zorunlu arabuluculuk hallerinde tiim taraflarin bulunmasi

gerektigine dair degerlendirmeler yapilmistir.

KEYWORDS | ANAHTAR KELIMELER

Joinder of Parties, Reinstatement, Mandatory Mediation as a Condition of Litigation, Primary

Employer, Subcontractor, Labor Disputes.

Dava Arkadasligy, ise lade, Dava Sarti Arabuluculuk, Asil isveren, Alt isveren, Is Uyusmazliklari.

I.INTRODUCTION

One of the most notable innovations intro-
duced by the Law No. 7036, which came
into effect in 2017, is that mediation is now
considered a condition of litigation in labor
disputes. As stated in Article 3 of the Law;
“In cases where a lawsuit is filed for a labor
claim or compensation based on a law, indi-
vidual or collective labor agreement, or for
reinstatement, it is a condition of litigation
that mediation has been applied”’. In fact,
mediation, which is one of the alternative
dispute resolution methods aimed at reduc-
ing the workload of courts and facilitating
agreements between parties, has been rec-
ognized as a condition of litigation with this
regulation. However, it is not entirely clear in
which situations the subcontractor and the
primary employer will participate together
in the mediation process and make a joint
decision in disputes involving both parties.
Indeed, the Court of Cassation has consid-
ered the mediation process as a condition
of litigation in its recent decisions and has
required the primary employer and the sub-
contractor to participate together in the me-
diation process. However, considering that
the purpose of mediation is to reduce the
workload of courts, and that this institution
is an alternative solution that ultimately de-
pends on the will of the parties, the fact that

1. GIRIS

2017 yiinda yururluge giren 7036 sayili Ka-
nun’un getirdigi en dikkat ¢eken yenilikler-
den biri, is uyusmazliklarinda arabuluculuk
yonteminin artik bir dava sarti olarak kabul
edilmesidir. S6z konusu kanunun 3. mad-
desinde belirtildigi Uzere; “Kanuna, bireysel
veya toplu is s6zlesmesine dayanan isci veya
isveren alacagi ve tazminati ile igse iade tale-
biyle acilan davalarda, arabulucuya basvu-
rulmus olmasi dava sartidir”’. Esasinda, mah-
kemelerin is yukunu azaltmak ve taraflarin
aralarinda yapacaklarianlagsmayi kolaylastir-
mak amaciyla ortaya cikan alternatif ¢cozim
yontemlerinden biri olan arabuluculuk yolu,
bu duzenlemeyle bir dava sarti olarak kabul
edilmistir. Bu noktada, alt isveren ve asil is-
verenin de bulundugu uyusmazliklarda,
hangi durumlarda alt isveren ve asil igvere-
nin arabuluculuk sureclerinde birlikte bulu-
nup ortak karar alacaklari tam anlamiyla acik
degildir. Nitekim Yargitay son yillarda vermis
oldugu kararlarda s6z konusu uyusmazliklar-
da arabuluculuk strecini bir dava sarti olarak
degerlendirerek asil isveren ve alt igverenin
birlikte bulunmasi gerekliligini dava sartin-
dan saymistir. Ancak gerek arabuluculugun
amacinin mahkemenin is yakunu hafifletmek
oldugu g6z énunde bulundurulursa gerek
de alternatif c6zum yolu olan bu muessese-
nin aslinda taraflariniradeleri dogrultusunda

parties view this process as merely a condi-
tion of litigation may create a contradiction
with the purpose and nature of mediation.
This article evaluates these potential situa-
tions and the regulations regarding compul-
sory mediation in disputes involving primary
employers and subcontractors.

I1. JOINT AND SEVERAL
LIABILITY IN THE RELA-
TIONSHIP BETWEEN PRI-
MARY EMPLOYER AND
SUBCONTRACTOR

Article 2 of Law No. 4857 defines the rela-
tionship between primary employer and
subcontractor as follows: “The relationship
between a primary employer and a subcon-
tractor is established when a subcontractor
undertakes to perform auxiliary work or a
part of the main work in the workplace, which
requires expertise due to technological rea-
sons, and employs workers only for this work
in the workplace, and the primary employer
assigns this work to the subcontractor”?.
However, in order to establish a primary
employer-subcontractor relationship, the
subcontractor must have an independent
management and organization separate
from the primary employer. Therefore, the
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sonugclandigi dikkate alinacak olursa, tarafla-
rin nihayetinde bu sureci bir dava sartindan
ibaret gérmeleri, arabuluculugun amac ve
konusunda tezatliga yol acabilecektir. Yazi-
da da, s6z konusu bu olasi durumlar ile asil
isveren-altigverenin icinde bulundugu uyus-
mazliklardaki zorunlu arabuluculuga iligkin
duzenlemeler degerlendirilmigtir.

11. ASIL iISVEREN ALT i$-
VEREN iLISKiSINDE MU-
TESELSIL SORUMLULUK

4857 sayili Kanun’un 2. maddesinde; “Bir
isverenden, isyerinde yuruttugu mal veya
hizmet dretimine iliskin yardimci islerinde
veya asil isin bir bélumunde isletmenin ve
isin geredi ile teknolojik nedenlerle uzman-
lik gerektiren islerde is alan ve bu is icin go-
revlendirdigi iscilerini sadece bu isyerinde
aldigi iste calistiran diger isveren ile is aldigi
isveren arasinda kurulan iliskiye asil isve-
ren-alt isveren iliskisi denir.” denilerek asil
isveren-alt isveren iliskisi tanimlanmistir?.
Ancak, asil isveren-alt isveren iliskisinden
bahsedebilmek igin alt isverenin, asil isve-
renden bagimsiz bir ydnetiminin ve is orga-
nizasyonunun bulunmasi gerekmektedir®.
Dolayislyla, altisveren kendi adi ve hesabina
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subcontractor is a separate employer oper-
ating in its own name and account, and the
purpose of referring to them as “primary”
and “sub” is simply to distinguish between
the two employers®. However, in order to
establish this relationship, the conditions
specified in Article 2 of Law No. 4857 must
be met. On the other hand, the conditions
for subcontracting are listed in detail in the
Subcontracting Regulation:

- The existence of a primary employer who is
actively working at the workplace,

- A labor or service that is a part of the main
job or a supporting job related to the pro-
duction of goods and services, or a job that
requires special expertise, given by the pri-
mary employer,

- The work must be done at the workplace
owned by the primary employer,

- The person taking on the job must not have
worked at that workplace before,

- The subcontractor’s workers must be em-
ployed only for the job taken from the prima-
ry employer.

If any of the elements listed above are miss-
ing, it is not possible to speak of a subcon-
tracting relationship®. As a result, a genuine
primary employer-subcontractor relation-
ship can only be established if the condi-
tions specified in the law and regulations
are met.

An employer’s responsibility towards their
employees arises from the employment
contract between them or from the manda-
tory provisions of the law that governs them.
Therefore, the primary employer has various
responsibilities and obligations towards
their own employees, both contractual and
statutory. While there is no contractual rela-
tionship between the primary employer and
the subcontractor’'s employees, the primary
employer is jointly responsible with the sub-
contractor for the obligations arising from
the law or contract towards the subcontrac-
tor's employees, pursuant to Article 2 of Law
No. 4857°.

In one of its decisions, the Court of Cassa-
tion emphasized the scope of the joint and
several liability between the primary em-
ployer and the subcontractor in terms of in-
dividual labor law, stating that it includes all
labor rights such as severance pay, notice

faaliyette bulunan ayr bir isveren olup, asil
ve alt olarak ifadelendirilmesinin amaci isve-
renleri birbirinden ayirt etmekten ibarettir?.
Ancak bu iligskinin kurulabilmesi icin 4857
sayill Kanun'un 2. maddesinde gosterilen
sartlarin saglanmasi gerekir. Diger yandan
alt isverenligin sartlari ayrintili olarak Alt is-
verenlik Yonetmeligi'nde siralanmistir:

- is yerinde faal calismanin gergeklestigi asil
isverenin varligi,

- Asil igveren tarafindan verilen, asil isin bir
bolumua ya da mal ve hizmet tretimine iliskin
yardimci bir is ya da 6zel uzmanlik gerekti-
ren bir is,

- Is asil isverene ait isyeri sahasinda yapil-
mall,

-isi alan kisi daha 6nce o isyerinde g¢alisma-
mis olmali,

- Alt isverenin iscileri yalnizca asil isveren-
den alinan s6z konusu iste ¢alistirilmalidir.

Yukarida sayilan unsurlardan herhangi biri-
nin eksikligi durumunda alt igsverenlik iliski-
sinden s6z edilemez®. Sonuc olarak, sadece,
kanunda ve yonetmelikte sayilan sartlarin
gerceklesmesi halinde gergek anlamda bir
asiligveren ve altisverenlik iliskisinden bah-
sedilebilir.

Bir isverenin iscilerine karsi sorumlulugu,
aralarinda var olan is s6zlesmesinden ya-
hut taraflarin tabi oldugu kanunun emredici
hukumlerinden kaynaklanir. Bu nedenle asil
isverenin, kendi iscilerine karsi hem sozles-
meden hem de kanundan dogan cesitli so-
rumluluk ve yukamlukleri vardir. Esasinda
asil isveren ile alt isverenin calisanlari ara-
sinda bir s6zlesmeden dogan bir iliski bu-
lunmazken 4857 sayili Kanun'un 2. madde-
si geregi asil isveren, alt isverenin iscilerine
karsl, yasadan yahut s6zlesmeden dogan
yukumlaluklerinden alt isveren ile birlikte
sorumlu olurs,

Yargitay bir kararinda, bireysel is hukuku
acisindan asil isveren ile alt isveren arasin-
daki muteselsil sorumlulugun kapsamina;
kidem, ihbar, kotu niyet, ise iade davasinin
kabulu sonrasi ise baglatmama tazminatlari
ile fazla calisma, Ucret, hafta tatilleri, bay-
ram ve resmi tatil, yillik izin, prim, ikramiye,
yol yardimi, yemek yardimi gibi tam isgilik
sorumlulugun kapsamina vurgu yapmistir’.
Ayrica 4857 sayili Kanun’un 2. maddesi ile

pay, bad faith compensation, compensa-
tion for not reinstating the employee after a
court decision, overtime pay, wages, week-
ly holidays, holiday and official holiday pay,
annual leave pay, bonuses, premiums, trans-
portation allowances, and meal allowances’.
Additionally, the purpose of Article 2 of Law
No. 4857 is to ensure that the subcontrac-
tor's employees are protected in the same
way as the primary employer’s employees.
As a result, due to this liability, the subcon-
tractor’s employee can apply to either the
subcontractor or the primary employer, or
both, separately or together, for the payment
of their claims arising from the debts men-
tioned above.

I1l. MEDIATION IN THE
RELATIONSHIP BE-
TWEEN PRIMARY EM-
PLOYER AND SUBCON-
TRACTOR

A. Mediation

The concept of mediation refers to a method
of resolving disputes through mutual nego-
tiation, where a neutral third party, without
the power to make a binding decision, as-
sists the parties in finding a solution to their
dispute®. The resolution of disputes is es-
sentially within the jurisdiction of the state,
which has the power of judicial authority®.
Alternative dispute resolution methods,
such as mediation, aim to resolve disputes
between parties in a way that is satisfacto-
ry to both parties, without undermining the
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ulasilmak istenilen amac, alt isverenin isci-
lerinin asil isverenin iscileri gibi korunabil-
mesini saglamaktir. Sonug olarak, bu so-
rumlulugun neticesinde, alt isveren isgisi,
yukarida sayilan hallerdeki alacak borcuna
iliskin alacaginin ifasi icin, alt isverene veya
asil igsverene birlikte basvurabilecedi gibi
ayri ayri da bagvurabilir.

I11. ASIL iSVEREN iLE ALT
ISVEREN iLiSKISINDE
ARABULUCULUK

A. Arabuluculuk

Arabuluculuk kavrami ise, yaptinm mekaniz-
masiyla desteklenmeyen baglayici bir karar
verme yetkisine ve kudretine haiz olmayan,
taraflar arasindaki uyusmazligi ¢6zimleme-
ye caba gosteren, karsilikli mtzakere esasina
dayali, her tarlt uyusmazlik ¢6zam yontemini
ifade etmek icin kullanilmaktadir®. Uyusmaz-
liklarin ¢6zume kavusturulmasi, esasinda
yargl kudretine sahip olan devletin yetkisin-
dedir®. Zira s6z konusu alternatif uyusmazlik
¢6zum yollan, taraflarin arasindaki husu-
metin ¢6zimunde, devletin s6z konusu bu
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state’s judicial authority™®. Therefore, alterna-
tive dispute resolution methods, including
mediation, are not alternatives to courts, but
rather complementary methods that can be
used in conjunction with court proceed-
ings™. Furthermore, the fact that mediation
is mandatory and considered a condition of
litigation does not mean that it replaces the
courts, but rather that it is a necessary step
before resorting to litigation'2.

The parties’ decision to resort to mediation
is essentially based on their free will. Indeed,
at every stage of the process, they have the
right and opportunity to continue the pro-
cess, reach an agreement, or not reach an
agreement. In this sense, the most notable
feature of the mediation solution is that the
process is based on the principle of volun-
tariness from start to finish. However, there
is an exception to the principle of voluntari-
ness, which is that for certain types of dis-
putes defined by law, the parties must have
resorted to mediation and completed the
process as a precondition for litigation. In
such cases, the mediation method becomes
a condition of litigation, rather than being
dependent on the parties’ will.

B. Mediation as a Condition of
Litigation

Although mediation is essentially based on
the principle of voluntariness, it has become
a condition of litigation in certain cases
due to regulations introduced by law. One
of these cases is the disputes arising from
claims and reinstatement lawsuits related
to the primary employer-subcontractor re-
lationship. According to Article 3 of Law
No. 7036; “in cases where a lawsuit is filed
for a labor claim or compensation based on
a law, individual or collective labor agree-
ment, or for reinstatement, it is a condition of
litigation that mediation has been applied”.
In short, in all types of claims and reinstate-
ment lawsuits arising from the employment
relationship between the employee and the
employer, the mandatory mediation method
will be a condition of litigation that the par-
ties must face.

As a result, the mediation method, which is
inherently voluntary, has become a manda-
tory condition for the parties to exercise their
right to file a lawsuit, and thus has become a
requirement for the parties to use their right

yetkisine zarar vermeden, taraflar arasindaki
uyusmazligin taraflarinin tatmin olacagi bir
neticeye baglamayl amaglayan yontemleri
ifade etmektedir’®. Dolayisiyla arabuluculuk
gibi alternatif uyusmazlik ¢6zam yollari mah-
kemelerin birer alternatifi olmayip uyusmaz-
liklarin ¢6zUmu i¢in tamamlayici ek yontem
bicimleri olarak ifade edilebilir". Ayrica ara-
buluculugun zorunlu olmasi, bir dava sarti
olarak degerlendirilmesinden yola c¢ikilarak,
bu ydontemin mahkemelerin yerini almadigi
acikca anlasilmaktadir'2.,

Taraflarin arabuluculuk yéntemine basvur-
malarl 6zunde taraflarin 6zgur iradelerine
baglidir. Nitekim, surecin her agamasinda,
surecidevam ettirme, anlagsma veya anlasma-
ma imkan ve hakkina sahiptirler. Bu acidan
arabuluculuk ¢6zam yolunda gbze carpan
en onemli 6zellik, s6z konusu surecin bas-
tan sona kadar gonulluluk ilkesine dayali ol-
masidir. Ancak, gonulluluk esasinin istisnasi
ise kanunda tanimlanan birtakim dava turleri
icin uyusmazlik taraflarinin, dava on sarti ola-
rak arabuluculuk ¢6zum yoluna basvurmus
ve sUreci tamamlamis olmasi durumudur.
Nitekim bu hallerde arabuluculuk yéontemi,
taraflarin iradelerine bagliliktan c¢ikarak, bir
dava sarti haline gelmis olacaktir.

B. Dava Sart1 Olarak Arabulu-
culuk

Esasen gonulluluk ilkesine dayanan arabu-
luculuk yontemi, kanunda getirilen duzenle-
meler ile bazi hallerde taraflarin yargi yoluna
basvurmalari icin birer dava sarti niteligine
kavusmustur. Bu durumlardan birisi de asil is-
veren-altigveren iligkisinin bulundugu alacak
ve ise iade davalarindan dogan uyusmazlik-
lar icin duzenlenmistir. 7036 sayili Kanun'un
3. maddesi itibariyle; “kanuna, bireysel veya
toplu is sézlesmesine dayanan isci veya isve-
ren alacagi ve tazminati ile ise iade talebiyle
acilan davalarda, arabulucuya basvurulmusg
olmasi dava sartidir.” duzenlemeye yer ver-
mistir. Kisacasi is¢i ile isveren arasinda is ilis-
kisi kapsaminda vuku bulan her turlt alacak
davalarinda ve ise iade davalarinda zorunlu
arabuluculuk yontemi bir dava sarti olarak
taraflarin karsisina ¢ikacaktir.

Sonug olarak, dogasi geregi ihtiyari olan ara-
buluculuk yontemi, taraflarin dava agcabilme
tasarruflarini kullanabilmesinin 6n sarti nite-
ligi olmasi ile, taraflarin dava agma hakkini
kullanabilmeleri i¢in bir zorunluluk halini al-
mistir'. Nitekim bu zorunluluk hali kanunun

to file a lawsuit™. Indeed, this mandatory
condition is explained in the justification of
the law as aiming to alleviate the increasing
judicial burden caused by the growing num-
ber of lawsuits arising from employment rela-
tionships, particularly due to the increasing
population™.

Law No. 4857 states that in a situation where
there is a primary employer, subcontractor,
and employee, the primary employer is
jointly responsible with the subcontractor’.
There is no dispute that the concept of joint
responsibility mentioned in the law rep-
resents joint and several liability'. Therefore,
in any dispute arising from the employment
relationship, the primary employer and the
subcontractor will be jointly responsible to
the employee.

In cases where mandatory mediation is re-
quired by law, it is compulsory for the par-
ties to resort to mediation as a condition
of litigation. However, the law does not
explicitly state whether all three parties, in-
cluding the primary employer, subcontrac-
tor, and employee, must be present in the
mediation process in cases where all three
are involved. Although there is an opinion
that the primary employer’s participation in
the mediation process is not mandatory in
cases where all three parties are involved”,
the Court of Cassation’s recent decisions
suggest that the primary employer and sub-
contractor’s participation in the mediation
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gerekcesinde de aciklandigi Uzere, artan
nufus ile birlikte is iliskisinden kaynakli dava-
larin cogalmasi, 6zellikle bunun sonucu ola-
rak yogunlasan yargi yukunan hafifletilmesi
hedeflenmistir'.

4857 sayili Kanun; asil isveren, alt isveren
ve isc¢inin oldugu bir durumda asil igvere-
nin alt isverenle birlikte sorumlu oldugunu
belirtmistir’>. Kanunda bahsi gecgen birlikte
sorumluluk kavraminin muteselsil ve mus-
terek sorumlulugu temsil ettigi hususunda
herhangi bir uyusmazlik bulunmamaktadir’e.
Dolayisiylaisiligkisinden dogan herhangi bir
uyusmazlikta asiligveren, altigveren ile birlik-
te isciye kargl sorumlu olacaklardir.

Kanunda 6ngoérulen zorunlu arabuluculuk
hallerinin gerceklestigi durumlarda tarafla-
rin dava sarti olarak arabuluculuk yontemine
bagvurmalari bir zorunluluktur. Ancak kanun-
da asil isveren-alt isveren ve isc¢inin icinde
bulundugu g tarafi da ilgilendiren hallerde
zorunlu arabuluculuk yoluna basvuru icin
ug tarafin da bulunup bulunmayacagina
dair acik¢a bir hukum mevcut degildir. S6z
konusu uglu iliskinin bulundugu hallerde
arabuluculuk anlagsmasinin saglanabilmesi
icin asilisveren, alt isveren ile birlikte surece
katilmasini ve anlagsma saglanmasini zorunlu
kilmayan gorus olsa da", Yargitay'in da son
yillarda vermis oldugu kararlar isiginda asil
isveren ve alt isverenin muteselsil sorumlu
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process is necessary due to their joint and
several liability. If the primary employer or
subcontractor does not participate in the
mediation process, any agreement reached
will only be binding on the party that par-
ticipated in the process. Similarly, if the em-
ployee only applies for mediation against
one of the parties, despite the fact that both
parties are jointly and severally liable, any
agreement reached will only be binding on
the party that participated in the mediation
process’s.

According to Article 3 of Law No. 7036,
applying for mediation is a condition of
litigation for lawsuits arising from employ-
ment relationships, including claims and
reinstatement lawsuits. If this condition is
not met, the lawsuit will be dismissed on
procedural grounds. Although the law does
not explicitly state that there is a mandatory
joinder of parties between the primary em-
ployer and subcontractor in such lawsuits,
the 22nd Civil Chamber of the Court of
Cassation has ruled that the judicial review
of the validity of the primary employer-sub-
contractor relationship or the existence of a
sham transaction requires the participation
of both parties in the lawsuit and their ability
to defend their rights and provide evidence.
Therefore, a mandatory joinder of parties
between the primary employer and subcon-
tractor should be accepted’. Consequently,
if no agreement is reached in the mediation
process, the employee must apply for me-
diation against both the subcontractor and
the primary employer in order to meet the
condition of litigation?°,

At this point, it should be noted that there is
a special regulation regarding reinstatement
lawsuits. Indeed, Article 3, paragraph 15 of
Law No. 7036 states that in cases where
there is a primary employer and subcon-
tractor, both parties must participate in the
mediation process and reach an agreement
in disputes related to reinstatement. In fact,
the Court of Cassation has ruled in a deci-
sion that; “The judicial review of the validity
of the primary employer-subcontractor re-
lationship or the existence of a sham trans-
action, which must be done ex officio pur-
suant to Article 2 of Law No. 4857, requires
the participation of both parties, namely the
primary employer and subcontractor, in the
lawsuit and their ability to defend their rights
and provide evidence. A contrary approach
would be in violation of the right to a fair trial
under Article 6 of the European Convention

olmalarindan 6tury, sarece katilimlari zorun-
luluk teskil edecektir. Aksi halde talep, asilis-
veren veya alt isverenden kime yoneltilmigse
yalnizca ona karsi hukum doguracaktir. Ayni
sekilde is¢i, asil isveren veya alt igverenin
muteselsil sorumlu oldugu hallerde sadece
birine karsi arabuluculuk ydntemine basvur-
dugu durumda, sure¢ sonucunda yapmis
olduklar herhangi bir anlagsma yalnizca ken-
dilerini baglayacaktir'®,

7036 sayili Kanun’un 3. maddesi uyarinca is
iliskisinden kaynakli acilacak alacak ve ise
iade davalarinda arabulucuya basvurulmus
olunmasi dava sartidir. Aksi halde davanin
usulden reddine karar verilecektir. Her ne
kadar, kanunda acikca asil igveren ile alt is-
veren arasinda bu tarden dogan davalarda
bir dava arkadasligi bulundugu séylenemez
ise de, Yargitay 22. Hukuk Dairesi tarafindan,
asilisveren-altisvereniliskisinin gecerliligine
yahut muvazaanin varligina yonelik resen ya-
pilmasi gereken yargisal denetimin, iligkinin
taraflarinin davada yer almalarini ve kendi
hukuklarini mudafaa eden agiklamalar ile is-
pat haklarini zorunlu kildigi gerekgesinden
bahisle asil isveren ile alt isveren arasinda
sekli anlamda zorunlu bir dava arkadasligi-
nin varligi kabul edilmelidir'. Dolayisiyla,
arabuluculuk gérusmelerinde herhangi bir
anlasmaya varilamamasi halinde, isc¢inin,
eger dava agmayi dusunuyorsa dava sarti
acisindan alt isverenle birlikte asil isverene
karsi da arabuluculuk yoluna basvurmasi
gereklidir?.

Bu noktada ise iade davalarinda 6zel bir
duzenleme oldugunu belirtmek gerekir.
Nitekim ise iade kapsaminda 7036 sayili Ka-
nun’un 3. maddesinin 15. fikrasi hukmu asil
isveren ve alt isverenin varligi halinde s6z
konusu bu uyusmazliklar icin arabuluculuk
gorusmelerine birlikte katilip anlagmalari
gerektigi belirtilmistir. Nitekim Yargitay bir
kararinda; “4857 sayili Kanun’un 2. madde-
sine gore asil isveren-alt igveren iliskisinin
gecerliolup olmadigi veya muvazaaya daya-
nip dayanmadigina yénelik resen yapilmasi
gereken yargisal denetim, iliskinin taraflari-
nin, yani asil isveren ve alt isverenin davada
yeralmalarini ve kendi hukuklarini koruyacak
aciklama ve ispat haklarini zorunlu kilmakta-
dir. Aksine bir dustince Avrupa insan Haklari
Soézlesmesinin 6. maddesinde duzenlenen
adil yargilanma hakkina ve 6100 sayili Ka-
nun’un 27. maddesinde éngorulen hukuki
dinlenilme hakkina aykirilik teskil eder.”?
denilerek, ise iade davalarina manhasir, asil
isveren-alt isveren iligkisinin s6z konusu ol-

on Human Rights and the right to be heard
under Article 27 of Law No. 6100”?". There-
fore, in disputes related to reinstatement
where there is a primary employer-subcon-
tractor relationship, a kind of mandatory join-
der of parties is accepted. Consequently, in
order for the mediation process, which is a
condition of litigation, to take place, both
the primary employer and subcontractor
must participate in the mediation process
as mandatory co-parties in disputes related
to reinstatement.

In conclusion, in labor law disputes that fall
within the scope of mandatory mediation, in-
cluding claims and reinstatement lawsuits, it
is mandatory for both the primary employer
and subcontractor to participate in the medi-
ation process. Specifically, in reinstatement
lawsuits, since the validity of the relationship
between the primary employer and subcon-
tractor or the existence of a sham transaction
is examined, the plaintiff employee must ap-
ply for mediation against both employers?2.
If this is not done, the lawsuit will be dis-
missed on procedural grounds due to the
lack of a condition of litigation.

C. Mediation as an Alternative
Dispute Resolution Method

The prerequisite for the mediation method,
which is considered one of the primary al-
ternative dispute resolution methods, is that
the parties freely and voluntarily request
the mediation process without any external
pressure or coercion. Indeed, according to
Article 3 of Law No. 6325, the parties to a

ASIL ISVEREN - ALT iSVEREN ILISKISINDE
ZORUNLU ARABULUCULUK

dugu uyusmazliklarda, taraflar agisindan bir
nevi, sekli acidan mecburi dava arkadasligi-
nin varligi kabul edilmelidir. O halde, dava
on sartiolan arabuluculugun gerceklesmesi
icinise iadeye iliskin uyusmazliklarda arabu-
luculuk surecinde zorunlu dava arkadasligi
olarak nitelendirilen asilisveren ve alt isvere-
nin birlikte bulunmasi gerekecektir.

Sonugc olarak, zorunlu arabuluculuk alanina
dusen is hukuku meselelerinden kaynakla-
nan alacak ve ise iade davalarinda, asil isve-
ren ve alt isverenin arabuluculuk sureclerin-
de bulunmalari zorunluluk teskil edecektir.
Ozellikle, ise iade davalari yonunden, asil
isveren ile alt isveren arasindaki iligkinin ge-
cerliligi veya muvazaali olup olmadigi ince-
lendiginden, bu durumlarda davaci is¢inin
her iki isverene karsi arabuluculuk basvuru-
sunda bulunmasi gerekecektir?2. Aksi haller-
de acilan dava, dava sarti yoklugu sebebiyle
usulden reddedilecektir.

C. Alternatif Coziim Yolu Ola-
rak Arabuluculuk

Alternatif ¢6zum yollarinin basinda sayilan
arabuluculuk yonteminin on sarti, tarafla-
rin disaridan herhangi bir baski ve zorlama
altinda kalmadan arabuluculuk faaliyetinin
gerceklesmesini 6zgur iradeleriyle talep
etmeleridir. Nitekim 6325 sayili Kanun’un
3. maddesi uyarinca uyusmazlik taraflari-
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dispute are completely free to choose to
apply for mediation, continue the process,
conclude the process with a positive or
negative outcome, or abandon the media-
tion process at any stage?®. Considering this
regulation and the purpose of mediation, it
is clear that this method is based on the par-
ties’ free will. As a result, due to the parties’
free will, no one can be forced to participate
in the mediation process, and anyone can
withdraw from the mediation method at
any stage. However, regarding the media-
tion arrangement as a condition of litigation,
the justification of Law No. 7036 states that
disputes between employees and employ-
ers occupy an important place in both the
judicial agenda and working life, and that
these disputes constitute a significant por-
tion of the cases in the courts, particularly
in the 9th Civil Chamber of the Court of Cas-
sation?,

Although the justification explains that the
mandatory mediation practice was intro-
duced as a condition of litigation to reduce
the workload of the courts and to resolve
disputes before they reach the court, it
contradicts the Law on Mediation in Civil
Disputes, which emphasizes the voluntary
nature of mediation, by considering the
participation of all parties, including the
primary employer and subcontractor, as a
condition of litigation in cases where they
are both involved, as mentioned in the pre-
vious section.

nin, arabuluculuk yéntemine bagvurmak,
sureci devam ettirmek, sureci olumlu yahut
olumsuz sonug¢landirmak yahut arabulu-
culuk surecinin her agsamasinda surecten
vazge¢mek hususunda tamamen serbest
oldugu duzenlenmistir?. Bu duzenleme
ve arabuluculugun varolus amaci dikkate
alindiginda aslen bu yontemin taraflarin
serbest iradelerine dayandigi agik¢a an-
lasilabilinir. Neticesinde taraflarin serbest
iradeleri geregi, kimse arabuluculuk sure-
cine zorla dahil edilemeyecegi gibi, ara-
buluculuk yéonteminden de her asamada
vazgecebilirler. Ancak, dava sarti olarak ka-
bul edilen uyusmazliklar i¢in arabuluculuk
duzenlemesiile ilgili 7036 sayili Kanun’un
gerekgesinde isci ile isveren arasindaki
uyusmazliklarin hem yarginin gundemin-
de hem de ¢alisma hayatinda 6nemli bir
yer kapladigi ve mahkemelerde, 6zellikle
Yargitay 9. Hukuk Dairesi'ndeki uyusmaz-
liklarin énemli bir bélumunt olusturdugu
ifade edilmigtir?4,

S6z konusu gerekce esasinda mahkemele-
rin is yukunu hafifletmek, uyusmazliklarin
mahkemenin 6nune gelmeden ¢ézume ka-
vusturulmasini saglamak amaciyla dava sarti
olarak zorunlu arabuluculuk uygulamasinin
getirildigini aciklasa da, yukaridaki bélumde
belirtildigi Uzere, asil isveren ve alt isverenin
birlikte bulundugu durumlarda taum tarafla-
rin katilimini dava sartindan sayarak, hem
kanunun gerekcesine hem de arabulucu-
lugun iradiligine vurgu yapan Hukuk Uyus-
mazliklarinda Arabuluculuk Kanunu’na ters
dusmaustar.

Although, as explained above, there is a view
that in cases of mandatory mediation, the pri-
mary employer and subcontractor must par-
ticipate together due to mandatory joinder
of parties, some doctrinal views argue that
in such cases, it is not a matter of mandatory
joinder of parties, but rather voluntary join-
der of parties. Based on the joint and several
liability regulated in the Turkish Code of Ob-
ligations No. 6098, which allows the creditor
to direct their claim to either one or all of the
debtors with joint and several liability, it is ar-
gued that it is not reasonable to require the
employee to notify the other employer and
to include them in the lawsuit as a manda-
tory party, as this would impose an undue
burden on the employee and would not be
in line with the procedural rules that apply
to the relationship between the primary em-
ployer and subcontractor?. Additionally,
since the essence of the mediation method
isto provide an alternative dispute resolution
mechanism that is based on the parties’ free
will, interfering with the parties’ free will and
agreement would be contrary to the purpose
and nature of mediation. If the parties reach
an agreement through their free will, it would
be inconsistent with the principles of media-
tion to intervene in this agreement.

However, it should be reiterated that in such
cases, mediation would be a private law con-
tract that the parties have agreed to through
their free will, rather than a condition of litiga-
tion. Otherwise, expecting the subcontractor
and primary employer to be involved in ev-
ery mandatory mediation case could create
practical problems. For example, in cases
where reinstatement is at issue, considering
that the employee’s primary claim is direct-
ed at the subcontractor, it may be possible
to resolve the issue of reinstatement through
mediation, but the primary employer's neg-
ative approach during the mediation pro-
cess could prevent a resolution from being
reached through mediation?.

Therefore, when viewed from this perspec-
tive, it can be said that the regulation is in-
consistent with the purpose of introducing
mandatory mediation as a condition of litiga-
tion, and that it does not help to reduce the
workload of the courts as it should. Further-
more, it can be argued that the regulation is
not appropriate because it prevents a possi-
ble agreement between the subcontractor
and the employee, which could have been
reached through mediation?.

ASIL ISVEREN - ALT iSVEREN ILISKISINDE
ZORUNLU ARABULUCULUK

Her ne kadar yukarida ac¢iklandigi gibi zo-
runlu arabuluculuk hallerinde alt isveren ile
asil isverenin birlikte bulunmasi bunun zo-
runlu dava arkadasligindan kaynakli oldu-
gu gorusu mevcut olsa da, bu noktada bazi
doktrinsel gorusler aksini iddia ederek, bu
tar hallerde bir zorunlu dava arkadasligindan
ziyade, ihtiyari dava arkadasligi oldugunu
savunurlar. 6098 sayili Turk Borglar Kanu-
nu’nda duzenlenen muteselsil sorumlulukta,
alacaklinin, alacagina iligkin talebini, isterse
birine, isterse de muteselsil sorumluluga haiz
tum borclulara yéneltebileceginden yola ¢i-
kilarak, asil isveren-alt isveren arasinda ricu
iliskisinde gecerli olan ve kendileri arasinda
davanin ihbari ile yerine getirilmesi gereken
usul islemin isgiye yukletilmesi ve mecburi
olarak davaya diger isverenin dahil edilme-
sinin istenmesinin yerinde olmayacag! ifade
edilmistir®. Ayrica, arabuluculuk yonteminin
varlik 6zanun bir alternatif yol olmasindan ve
aslen taraflarin iradelerine dayanmalarindan
oturd, taraflarin 6zgur iradeleri dogrultusun-
da anlasmasi halinde bu iradeye mudahil
olmak arabuluculuk yénteminin varlik sebe-
bine aykinlik teskil edecektir.

Ancak tekrar etmek gerekir ki, s6z konusu bu
hallerde arabuluculuk bir dava sarti olmak-
tan ziyade, taraflarin serbest iradeleri netice-
sinde kararlastirdiklari bir 6zel hukuk sozles-
mesi niteligine haiz olacaktir. Aksi durumda,
yani her zorunlu arabuluculuk hallerinde alt
isveren ve asil isverenin mudahil olmasini
beklemek pratik acidan birtakim sorunlar
yaratabilecektir. Ornegin, ise iadenin gun-
deme geldigi durumda, is¢inin asil talebinin
alt isverene yoneltildigi g6z énunde bulun-
duruldugunda, arabuluculuk sureci sonun-
da iscinin ise iadesi konusundaki olumlu
yaklasimi ile ¢6zime kavusturulmasi mum-
kun iken asil isverenin bu surecte olumsuz
yaklasimi, ise iade hususunun arabuluculuk
yolu sonucunda ¢6zume ulastirilmasina en-
gel olabilecektir?.

Dolayisiyla, meseleye bu perspektiften ba-
kildiginda, duzenlemenin dava sarti olan
zorunlu arabuluculuk yonteminin getirilis
amaciyla celigki teskil ettigi, ayrica olmasi
gerektigi gibi mahkemelerin is yukunun
azalmasina yardimci olmadigindan yola ¢I-
kilarak, alt isveren ile isci arasinda gercekle-
sebilecek olan olasi bir anlasmanin 6nandn
kapanmasindan bahisle, duzenlemenin ye-
rinde olmadigi soylenebilir?’.
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IV. CONCLUSION

Although there is no provision in the current
legislation regarding whether all parties
must participate in mediation negotiations
in cases of disputes involving the primary
employer, subcontractor, and employee,
including mandatory mediation cases, the
prevailing view in the doctrine and the light
of judicial decisions suggest that all parties
must participate in mediation negotiations to
fulfill the condition of mediation as a condi-
tion of litigation in labor law disputes related
to claims and reinstatement. However, since
the essence of mediation, which is one of the
alternative dispute resolution methods, is
based on the parties’ free will, it seems unfair
that the primary employer or subcontractor,
who may not have an effect on the resolu-
tion of the dispute, should have a say in the
conclusion of the mediation negotiations,
especially in cases where mediation is not a
condition of litigation and the parties reach
an agreement. Therefore, it is not necessary
for the primary employer and subcontrac-
tor to participate together in mediation and
conclude the process in order to reach an
agreement. However, the provision in Arti-
cle 3, paragraph 15 of Law No. 7036, which
states that; “in cases where there is a primary
employer-subcontractor relationship, when
an employee applies for mediation for rein-
statement, the employers must participate
together in the mediation negotiations and
their intentions must be in agreement in or-
der foran agreement to be reached,” contra-

IV. SONUGC

Mevcut yasal duzenlemelerde asil isveren,
alt isveren ve iscinin bulundugu ugla uyus-
mazlik durumlarinda, zorunlu arabuluculuk
halleri dahilindeki uyusmazliklarda arabu-
luculuk goérusmelerine tum taraflarin katilip
katilmayacagina dair herhangi bir hakam
olmasa da, gerek yargi kararlari 1siginda ge-
rekse doktrindeki baskin goérus neticesinde,
is hukukundan kaynakli alacak ve ise iade
davalarinda dava sarti olan arabuluculuk
sartinin tamamlanmasi icin arabuluculuk
gorusmelerinde tum taraflarin bulunmasi
gerektigi gorusu kabul gormektedir. Ancak
alternatif uyusmazlik ¢6zam yollarindan biri
olan arabuluculugun 6z, taraflarin serbest
iradelerine dayandigindan, dava sarti ola-
rak gorulmedigi ve taraflarin anlagmasiyla
sonuclandigr durumlarda, uyusmazligi so-
nuclandirmada herhangi bir etkisi olmasa
dahi, arabuluculuk gérusmelerini sonuclan-
dirmasinda s6z sahibi olmasi hakkaniyete
aykiri gibi géranmektedir. Dolayisiyla anlas-
manin saglanabilmesi icin asil isveren ile alt
isverenin birlikte arabuluculuga katilmasi
ve sonuclandirmasi sart degildir. Ancak,
7036 sayili Kanun'un 3. maddesinin 15. fik-
rasindaki; “asil isveren-alt isveren iliskisinin
mevcudiyeti halinde ise iade talebiyle ara-
bulucuya basvuruldugunda, anlasmanin
gerceklesebilmesi icin isverenlerin arabulu-
culuk gérusmelerine birlikte katilmalari ve
iradelerinin birbirine uygun olmasi aranir.”
hukma, hem arabuluculugun var olus gaye-
si olan mahkemenin isini azaltmaya hem de

dicts both the purpose of mediation, which
is to reduce the workload of the courts, and
the principle of allowing parties to make free
choices through their own will. Indeed, in
cases related to reinstatement, considering
that the employee’s request for reinstate-
ment is directed at the subcontractor, any
possible negative attitude shown by the
primary employer regarding the agreement
may prevent the dispute from being resolved
through mediation. From this perspective, it
can be clearly stated that the legal regulation
is not suitable and does not align with the
purpose of mandatory mediation, and that it
does not help to reduce the workload of the
courts. The provision should be revised in a
way that does not hinder the realization of
the parties’ intentions and helps to achieve
the purpose of mediation by preventing po-
tential disputes.
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ASIL ISVEREN - ALT iSVEREN ILISKISINDE
ZORUNLU ARABULUCULUK

uyusmazligi dogrudan ilgilendiren taraflarin
serbest iradeleriyle se¢cim yapmalarina bir
engel teskil etmektedir. Nitekim, ise iadeden
kaynakli meselelerde, iscinin ise iade talebi-
nin alt isveren oldugu g6z édnunde bulun-
duruldugunda, asil isverenin anlasmamaya
iliskin gosterecegi herhangi bir olasi olum-
suz tavir, ise iadeden kaynakli uyusmazligin
arabuluculuk yolu sonucunda ¢ézulmesine
imkan tanimayacaktir. Meseleye bu acidan
bakildiginda, s6z konusu yasal duzenleme-
nin zorunlu arabuluculuk yonteminin varlik
amacina uygun dusmedigi ve yargidaki is
yUukunuan azalmasina imkan saglamadigin-
dan hareketle, s6z konusu duzenlemenin
yerinde ve uygun olmadigi acikca soylene-
bilir. S6z konusu hukmun hem taraflarin ira-
delerinin gerceklesmesine engel olmayacak
sekilde hem de olasi uyusmazliklarin 6ntine
gecilerek arabuluculugun amacinin gercek-
lesmesine yardimci olacak sekilde duzenlen-
mesi gerekmektedir.
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