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This article aims to address this uncertainty by evaluating the fate of rent-
al agreements concluded in foreign currencies in light of recent court de-
cisions.

Ishu makalede, giincel yarg: kararlar1 1s18inda yabanci para bicimi iize-
rinden kararlastirilan kira sozlesmelerinin akibetlerinin ne olacagina dair
degerlendirmeler yapilarak bu konudaki belirsizligin giderilmesi amaclan-

FOOTNOTE

1 Decision No. 32 on the Protection of
the Value of Turkish Currency, article1,
11.08.1989 dated, no 20249 Resmi
Gazete.
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mistir.
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I.INTRODUCTION

In recent years, various regulations have
been introduced to protect the value of the
Turkish currency, particularly against foreign
currencies. In this context, the Decision No.
32 on the Protection of the Value of Turkish
Currency (“Decision No. 32”), which was
issued pursuant to Article 1 of the Law No.
1567 on the Protection of the Value of Turk-
ish Currency (“Law No. 1567"), the Presiden-
tial Decree No. 85 on the Amendment of De-
cision No. 32 on the Protection of the Value
of Turkish Currency (“Decree No. 85"), and
the communiqués issued by the Ministry of
Treasury and Finance based on Decision No.
32, are among the primary regulations. How-
ever, despite the prohibition on contracting
in foreign currencies, the fate of contracts
concluded in violation of this prohibition has
not been explicitly regulated. Specifically,
in the context of rental disputes, which are
among the most common types of disputes
brought before the courts, there is no clarity
on the fate of rental agreements concluded
in foreign currencies.

Pursuant to Article 1 of Law No. 1567, Deci-
sion No. 32, which was adopted and entered
into force in 1989, states in its first article that
the purpose of Decision No. 32 is to protect
the value of the Turkish currency against

I. GiRiS

Turk parasinin 6zellikle son yillarda yabanci
para karsisinda kiymetini korumak icin bir-
takim duzenlemeler getirilmistir. Bu acidan,
1567 sayili Turk Parasinin Kiymetini Koruma
Hakkinda Kanun'un (“1567 sayili Kanun”) 1.
maddesi uyarinca c¢ikartilan 32 Sayili Turk
Parasi Kiymetini Koruma Hakkinda Karar
("32 sayili Karar”), 32 Sayili Turk Parasi Kiy-
metini Koruma Hakkinda Kararda Degisiklik
Yapilmasina Dair 85 Sayili Cumhurbaskani
Karari ("85 sayili Karar”) ve 32 Sayili Karar'a
dayanilarak T.C. Hazine ve Maliye Bakanli-
ginca cikartilan tebligler, bu duzenlemelerin
basinda gelir. Ancak her ne kadar bu duzen-
lemelerde yabanci para bicimi Uzerinden
sOzlesme yasag getirilse de yasaga aykiri
olarak akdedilen sozlesmelerin akibetlerinin
ne olacag@ duzenlenmemistir. Ozellikle yar-
glya tasinan dava tipleri a¢isindan en dikkat
ceken kira uyusmazliklarinda, kira s6zlesme-
sinin akibetinin ne olacagina dair herhangi
bir agiklik yoktur.

1567 sayili Kanun’un 1. maddesi uyarinca
kabul edilerek 1989 yilinda yururluge giren
32 sayili Kararin ilk maddesinde belirtildigi
Uzere, 32 sayili Karar'in amaci, Turk parasi-
nin yabanci paralar karsisindaki degerini
korumaktir'. Yararluge girdigi 1989 yiindan
gunuamuze dek farkli zamanlarda degisiklige

foreign currencies’. Since its entry into force
in 1989, Decision No. 32 has undergone
changes at different times, and particularly
in recent years, due to the rapid decline in
the value of the Turkish currency, it has had
a more comprehensive impact on various
areas. However, this impact has brought to
light certain problems and uncertainties in
the application of the provision. One of the
most notable of these is the uncertainty re-
garding the fate of contracts in which the
contract price or other payment obligations
arising from the contract are denominated in
foreign currency, contrary to the prohibition.
While the regulations have had an impact
on many types of contracts, the impact on
lease agreements, which are frequently en-
countered in Court of Cassation decisions,
has been more comprehensive in terms of
application. There has been a great deal
of debate about what will happen to lease
agreements that are concluded in a way
that is against the prohibition because it is
unclear how this will be handled and there
are no established court rulings on the sub-
ject. Should the parties to a lease agreement
thatis concluded in a manner contrary to the
prohibition be punished with an administra-
tive fine, and the lease agreement still be
upheld? Or should the lease agreement be
considered partially or entirely null and void
due to its contravention of the economic
public order? In contrast to the provisions

ugrayan 32 sayili Karar, 6zellikle son yillarda
Turk parasinin degerinin hizli bir dusus yasa-
masi sonucunda uygulamada ¢ok daha kap-
samli alanlari etkisi altina alabilmistir. Ancak
bu etkilesim birtakim sorunlari ve hukmun
uygulanmasindaki belirsizlikleri gun yuzune
getirmistir. Bunlardan en dikkat ¢cekeni ise,
yasaga aykiri olarak s6zlesme bedelinin ya-
hut s6zlesmeden kaynaklanan diger 6deme
yukumluluklerinin yabanci para bi¢imi Uze-
rinden kararlastinldigi sézlesmelerin akibet-
lerinin ne olacagina dair belirsizlik olmustur.
Getirilen duzenlemeler bircok sozlesme
taru bakimindan etki dogururken, 6zellikle
Yargitay kararlarinda yaygin yer kaplayan
kira s6zlesmeleri icin etki, uygulamalar aci-
sindan daha kapsamli sonu¢ dogurmustur.
Ozellikle s6z konusu yasaga aykiri kira soz-
lesmelerinin akibetlerinin ne sekilde sonuc-
lanacagina dair acikligin olmayisi ve uygu-
lamada oturmus yargi kararlarinin eksikligi
sebebiyle yasaga aykir sekilde akdedilen
kira sozlesmelerinin akibetlerinin ne olacagi
son derece tartismalidir. Yasaga aykiri ola-
rak akdedilen bir kira s6zlesmesinin taraflan
idari para cezasi ile cezalandirilarak ilgili kira
sOzlesmesi ayakta mitutulmalidir? Yoksa s6z
konusu kira s6zlesmesinin ekonomik kamu
duzenine aykin oldugundan bahisle kismen
veya tamamen hukumsuz oldugu mu dusu-
nulmelidir? Gorulebilecegi Uzere 1567 sayi-
i Kanun hukumlerine goére yapilan genel ve
duzenleyiciislemlere aykiri sekilde s6zlesme

DiPNOT

1 32 sayil Turk Parasi Kiymetini Ko-
ruma Hakkinda Karar m.1, 11.08.1989
tarih 20249 sayili Resmi Gazete.
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2 Turkish Civil Code No. 4721 article
1, 08.12.2001 dated, no. 24607 Resmi
Gazete.

3 Turkish Code of Obligations No.
6098 article 26.

4 Turkish Code of Obligations No.
6098 article 27.

5 Turkish Code of Obligations No.
6098 article 27.
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of Law No. 1567, it is evident that there is a
legislative gap concerning the fate of lease
agreements in which the contract price or
other payment obligations arising from the
contract are denominated in foreign curren-
cy. While it would be most appropriate for
the legislator to fill this gap, the matter must
be addressed in light of court decisions until
the legislative gap is closed. Indeed, pursu-
ant to Article 1/2 of the Turkish Civil Code
No. 4751, “If there is no applicable provision
in the law, the judge shall decide according
to customary law, and if there is no custom-
ary law, the judge shall decide as if he were
the legislator”2.

I1. PROHIBITION ON
CONTRACTING IN FOR-
EIGN CURRENCY

A. Evaluation Pursuant to The
Turkish Code of Obligations
No. 6098

Pursuant to Article 26 of the Turkish Code
of Obligations No. 6098 (“Law No. 6098"),
“The parties may freely determine the content
of a contract within the limits prescribed by
law"3. The freedom of contract, which is the
cornerstone of the law, serves as the founda-
tion for this clause. However, the legislator
has the authority to impose restrictions on
this freedom of contract within the frame-
works specified in special laws. At this point,
the regulations enacted for the protection of
the Turkish currency are provisions that limit
the freedom of contract.

bedelinin yahut sd6zlesmeden kaynaklanan
diger 6deme yukumlultklerinin yabanci
para bicimi Uzerinden kararlastinldigi kira
sozlesmelerinin akibetleri bakimindan bir
kanun boslugu bulunmakta olup bu boslu-
gun kanun koyucu tarafindan doldurulmasi
en uygun yontem olmakla beraber s6z konu-
su bosluk dolduruluncaya kadar konunun,
yargl kararlari 1siginda ele alinmasi gerek-
mektedir. Nitekim 4751 sayili Turk Medeni
Kanunu’nun 1/2. maddesi uyarinca, “Kanun-
da uygulanabilir bir hukam yoksa, hakim, orf
ve adet hukukuna gore, bu da yoksa kendisi
kanun koyucu olsaydi nasil bir kural koyacak
idiyse ona gore karar verir2.

Il. YABANCI PARA UZE-
RINDEN SOZLESME YAP-
MA YASAGI

A. 6098 Sayili Tirk Borglar
Kanunu Uyarinca Degerlen-
dirme

6098 Sayili Turk Borglar Kanunu'nun (6098
sayili Kanun”) 26. maddesi uyarinca “Taraf-
lar, bir s6zlesmenin icerigini kanunda 6ngo-
rdlen sinirlar icinde 6zgurce belirleyebilirler>.
Bu hukum, hukukun temel ilkelerinden olan
sozlesme yapma 6zgurlugunden kaynaklan-
mistir. Ancak kanun koyucu s6z konusu bu
sozlesme 6zgurlugune 6zel kanunlarda be-
lirtilen cerceveler dahilinde kisitlamalar dik-
te edebilme yetkisine sahiptir. Bu noktada,
Turk parasinin korunmasina dair yurarlige
konulan bu tur duzenlemeler, so6zlesme yap-
ma 6zgurlugune getirilen sinirlayici nitelikte
hukumlerden ibarettir.
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Again, Article 27 of the Law No. 6098 states
that “Contracts that are contrary to the man-
datory provisions of the law, morality, public
order, personal rights or are impossible are
absolutely null and void”*. This provision
stipulates that contracts that are contrary to
any of these limited number of circumstanc-
es will result in absolute nullity. However,
the second paragraph of the same article
states that, “The invalidity of some of the
provisions of the contract does not affect the
validity of the others. However, if it is clearly
understood that the contract would not have
been made without these provisions, the en-
tire contract is absolutely null and void”®. As
stated, not every case of absolute nullity will
result in the complete invalidity of the con-
tract. Thus, the aim is to protect the parties’
intentions, provided that they remain within
the legal framework.

At this point, one of the most notable re-
strictions on the parties’ free will is the pro-
hibition on making a contract in which the
contract price or other payment obligations
arising from the contract are denominated
in foreign currency, as per the Law No. 1567
and the general and regulatory transactions
made pursuant to it, namely Decision No. 32,
Decision No. 85, and the relevant communi-
queés. This prohibition has introduced certain
restrictions on the freedom of contract envi-
sioned by the Law No. 6098. However, the
rule is that the contract price or other pay-
ment obligations arising from the contract
must be determined in Turkish currency for
all contracts, including lease agreements, al-
though this rule is not absolute, and it is pos-
sible to determine the contract price or other
payment obligations arising from the con-
tract in foreign currency in a limited number
of cases specified in Decision No. 32, Deci-
sion No. 85, and the relevant communiqués.

B. Exceptions to the Prohibi-
tion

Pursuant to the Law No. 1567 and the gener-
al and regulatory transactions made pursu-
ant to it, namely Decision No. 32, Decision
No. 85, and the relevant communiqueés, it is
not possible for persons resident in Turkiye
to determine the contract price or other pay-
ment obligations arising from the contract
in foreign currency in lease agreements for
real estate located in Turkiye, including res-
idential and commercial properties, among
themselves. The exceptions to this rule for
real estate lease agreements are as follows:

PARASI KIYMETINI KORUMA HAKKINDA KARAR'A AYKIRI
GAYRIMENKUL KIRALAMA SOZLESMELERININ AKIBETI

Yine 6098 sayili Kanun'un 27. Maddesi; “Ka-
nunun emredici hukamlerine, ahlaka, kamu
duzenine, kisilik haklarina aykiri veya konu-
Su imkansiz olan sézlegsmeler kesin olarak
hakamsazdar.”* hukmana amir olup sinirli
sayida sayilan bu hallerden herhangi biri-
ne aykin sozlesmelerin kesin hukumsuzluk
ile sonuclanacagini belirtmistir. Ancak ayni
maddenin ikinci fikrasinda; “Sézlesmenin
icerdigi huikamlerden bir kisminin htkamsdz
olmasi, digerlerinin gecerliligini etkilemez.
Ancak, bu hukumler olmaksizin s6zlesmenin
yapilmayacadi acikca anlasilirsa, s6zlesmenin
tamami kesin olarak hakumsuz olur.”® seklin-
de belirtildigi tzere her kesin hukumsuzluk
hali s6zlesmenin tumden gecersizligine se-
bebiyet vermeyecektir. Boylelikle taraf irade-
lerinin kanuni ¢erceveler icerisinde kalmak
kaydiyla korunmasi amaglanmistir.

Bu noktada taraflarin serbest iradelerine ge-
tirilen kisitlamalardan en dikkat ¢ekici olan,
1567 sayili Kanun ve 1567 sayili Kanun'a
gore yapilan genel ve duzenleyici islemler
ile -yani 32 sayili Karar, 85 sayili Karar ve ilgili
tebligler ile- s6zlesme bedelinin veya sozles-
meden kaynaklanan diger 6deme yukum-
laluklerinin yabanci para bi¢imi tzerinden
kararlastirildigi bir sézlesme yapilmasina ilis-
kin yasaktir. S6z konusu yasak ile 6098 sayili
Kanun’da éngorulen soézlesme serbestisine
birtakim kisitlamalar getirilmistir. Su kadar ki
kural, kira so6zlesmeleri de dahil olmak tze-
re tum sozlesmelerde sozlesme bedelinin
veya sOzlesmeden kaynaklanan diger 6de-
me yakumluluklerinin Tark parasi tzerinden
belirlenmesi ise de bu kural mutlak bir kural
olmayip 32 sayili Karar, 85 sayili Karar ve il-
gili tebliglerde sayma suretiyle sinirli sayida
belirtilen hallerde s6zlesme bedelinin veya
sozlesmeden kaynaklanan diger 6deme yU-
kamlaluklerinin yabanci para bigimi tzerin-
den kararlastinlmasi mumkandur.

B. Yasak Disinda Kalan Haller

1567 sayili Kanun ve 1567 sayill Kanun'a
gore yapilan genel ve duzenleyici islemler
-yani 32 sayili Karar, 85 sayili Karar ve ilgili
tebligler uyarinca- Turkiye'de yerlesik kisi-
lerin kendi aralarinda gerceklestirecekleri;
konusu yurt icinde yer alan gayrimenkuller
olan, konut ve catili is yeri dahil gayrimenkul
kiralama sozlesmelerinde, s6zlesme bede-
linin veya sozlesmeden kaynaklanan diger
6deme yukuamluluklerinin yabanci para bi-
¢cimi Uzerinden kararlastirlmasi mamkuan
degildir. Gayrimenkul kiralama sozlesmeleri

MAKALELER

DiPNOT

2 4721 sayili Turk Medeni Kanunu
m.1, 08.12.2001 tarih 24607 sayili
Resmi Gazete.

3 6098 sayili Turk Borglar Kanunu
m.26.

4 6098 sayili Turk Borglar Kanunu
m.27.

5 6098 sayili Turk Borglar Kanunu
m.27.
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Gazete.
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i. In lease agreements involving Turkish resi-
dents who are not citizens of the Republic of
Turkiye, the contract price or other payment
obligations resulting from the contract may
be determined in foreign currency.

ii. It is possible to determine the contract
price or other payment obligations arising
from the contract in foreign currency in lease
agreements related to the rental of real es-
tate for the operation of accommodation
facilities that have been certified by the Min-
istry of Culture and Tourism of the Republic
of Turkiye.

iii. It is possible to determine the contract
price or other payment obligations arising
from the contract in foreign currency in lease
agreements related to the rental of real es-
tate for duty-free shops.

iv. It is possible to determine the contract
price or other payment obligations arising
from the contract in foreign currency in lease
agreements to be concluded by companies
in which persons resident abroad have a
direct or indirect shareholding of 50% (fifty
percent) or more, or have joint control and/
or control, as well as by companies in free
zones within the scope of their activities
in free zones, for the rental of real estate in
Turkiye, including branches, representative
offices, offices, and liaison offices.

Therefore, except for the exceptional cases
mentioned above, the contract price (rental
fee) and other payment obligations arising
from the contract (common expenses, usage

acisindan getirilen bu kuralin istisnalari ise
asagidaki sekildedir:

i. Turkiye Cumhuriyeti Devleti ile vatandaslik
bagi bulunmayan Turkiye'de yerlesik kisilerin
kiraci olarak taraf olduklari gayrimenkul kira-
lama sozlesmelerinde, sodzlesme bedelinin
veya sOzlesmeden kaynaklanan diger 6de-
me yukumlultklerinin yabanci para bicimi
Uzerinden kararlastirilmasi mamkundar.

ii. T.C. Kaltur ve Turizm Bakanligi'ndan belge-
li konaklama tesislerinin isletilmesi amaciyla
kiralanmasiyla ilgili gayrimenkul kiralama
sozlesmelerinde, sdzlesme bedelinin veya
sOzlesmeden kaynaklanan diger 6deme yU-
kumluluklerinin yabanci para bigimi Gzerin-
den kararlastirilmasi mumkundur.

iii. GUmruksuz satis magazalarinin kiralanma-
sina iliskin gayrimenkul kiralama sozlesmele-
rinde, sdzlesme bedelinin veya sdzlesmeden
kaynaklanan diger 6deme yukumlaluklerinin
yabanci para bicimi Gzerinden kararlastiril-
masI mamkundur.

iv. Disarida yerlesik kisilerin Turkiye'de bu-
lunan; sube, temsilcilik, ofis, irtibat burosu,
dogrudan veya dolayli olarak %50 (yuzde
elli) ve Uzerinde pay sahipliklerinin veya ortak
kontrol ve/ veya kontrolune sahip bulundu-
gu sirketler ile serbest bolgedeki faaliyetleri
kapsaminda serbest bolgelerdeki sirketlerin
akdedecekleri gayrimenkul kiralama sozles-
melerinde, s6zlesme bedelinin veya sozles-
meden kaynaklanan diger 6deme yukum-
laluklerinin yabanci para bicimi tzerinden
kararlastirilmasi mumkundur.
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expenses, etc.) in real estate lease agree-
ments to be signed will be determined in
Turkish currency in any case.

I1l. CONTRACTS MADE
IN CONTRAVENTION OF
THE PROHIBITION

A. Contracts Concluded
Before the Effective Date of
Decision No. 85, September
13,2018

The 2nd article of Decision No. 85 states that
the contract prices determined in foreign
currency in many contracts, including real
estate lease agreements, concluded before
the effective date of Decision No. 85, shall
be re-determined in Turkish currency by
the parties within 30 days from the effective
date of Decision No. 85. Indeed, this matter
is reiterated in Article 8, paragraph 27 of the
Communiqué on Decision No. 32 on the
Protection of the Value of Turkish Curren-
cy (Communiqué No: 2008-32/34), which
states that “It is mandatory for the parties to
re-determine in Turkish currency the prices
in contracts where it is not possible to deter-
mine the contract price and other payment
obligations arising from these contracts in
foreign currency, within the scope of the pro-
visional article 8 of Decision No. 32", In the
event that the parties cannot reach an agree-
ment on the re-determination of the contract
price or other payment obligations in Turkish
currency, which were previously determined
in foreign currency, the method of deter-
mining these prices in Turkish currency is
specified in the first paragraph of Article 8,
paragraph 28 of the Communiqué on Deci-
sion No. 32 on the Protection of the Value of
Turkish Currency (Communiqué No: 2008-
32/34), which states that “If the parties can-
not reach an agreement on the re-determina-
tion of the contract price and other payment
obligations in Turkish currency, which were
previously determined in foreign currency,
in accordance with this article, the prices
determined in foreign currency orindexed to
foreign currency in the contracts shall be cal-
culated using the indicative exchange rate of
the Central Bank of the Republic of Turkey
on January 2, 2018, and then increased by

PARASI KIYMETINI KORUMA HAKKINDA KARAR'A AYKIRI
GAYRIMENKUL KIRALAMA SOZLESMELERININ AKIBETI

Dolayisiyla, yukarida belirtilen istisnai haller
disinda imzalanacak gayrimenkul kira s6z-
lesmelerinde s6zlesme bedeli (kira bedeli)
ve sozlesmeden kaynaklanan diger 6deme
yakumlulukleri (ortak giderler, kullanim gi-
derleri vb.) her haltikarda Tuark parasi Gzerin-
den kararlastinlacaktir.

I1l. YASAGA AYKIRI YAPI-
LAN SOZLESMELER

A. 85 sayili Karar'in Yururli-
ge Girdigi 13.09.2018 Tari-
hinden Once Akdedilen S6z-
lesmeler Bakimindan

85 sayili Karar'in 2. maddesinde, 85 sayili
Karar'in yararluge girdigi tarihten énce ak-
dedilmis gayrimenkul kiralama s6zlesmeleri
de dahil olmak Uzere pek cok s6zlesmede
doviz cinsinden kararlastirlan sdzlesme be-
dellerinin, 85 sayili Karar'in yurarluge girdigi
tarihten itibaren 30 gun icerisinde taraflarca
Turk parasi olarak yeniden belirlenecegi 6n-
gorulmustur. Nitekim bu husus, Turk Parasi
Kiymetini Koruma Hakkinda 32 Sayili Karara
iliskin Teblig'in (Teblig No: 2008-32/34) 8.
maddesinin 27. fikrasinda; “Bu madde uya-
rninca sézlesme bedeli ve bu sézlesmelerden
kaynaklanan diger 6deme yukamlultkleriya-
banci para bicimi Gzerinden kararlastirilmasi
mumkuan olmayan sézlesmelerde yer alan
bedellerin 32 sayili Kararin Gegici 8 inci mad-
desi kapsaminda Turk parasi olarak taraflarca
yeniden belirlenmesi zorunludur.”® denilmek
suretiyle tekrarlanmistir. Taraflarin yabanci
para bicimi Uzerinden kararlastirilan s6zles-
me bedelini veya diger 6deme yukumlulukle-
rini Turk parasi Uzerinden yeniden belirlerken
mutabakata varamamalari halinde yabanci
para bicimi Uzerinden kararlastirilan bedel-
lerin Turk parasi tizerinden ne sekilde belirle-
necegiise Turk Parasi Kiymetini Koruma Hak-
kinda 32 Sayili Karara iliskin Teblig'in (Teblig
No: 2008-32/34) 8. maddesinin 28. fikrasinin
birinci paragrafinda; “Bu madde uyarinca
sozlesme bedeli ve bu s6zlesmelerden kay-
naklanan diger 6deme yukamlalakleri ya-
banci para bicimi Uzerinden kararlastirilmasi
mumkun olmayan sézlesmelerde yer alan be-
deller 32 sayili Kararin Gegici 8 inci maddesi
kapsaminda Turk parasi olarak taraflarca ye-
niden belirlenirken mutabakata varilamazsa;
akdedilen sézlesmelerde déviz veya dévize
endeksliolarak belirlenen bedeller, s6z konu-
su bedellerin 2/1/2018 tarihinde belirlenen

MAKALELER

DiPNOT

6 32 Sayili Karara iligkin 2008-32/34
Sayili Teblig'de Degisiklik Yapilmasi-
na Dair Teblig (Teblig No: 2018-32/34),
16.11.2018 Tarih, 30597 sayili Resmi

Gazete.
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DECISION NO. 32 ON PROTECTION OF THE VALUE OF TURKISH CURRENCY
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the monthly change rates of the Consumer
Price Index (CPI) determined by the Turkish
Statistical Institute for each month from Jan-
uary 2, 2018, to the date of re-determination
ofthe prices™. Additionally, a special regula-
tion has been introduced for residential and
commercial property rents in the second
paragraph of the same article..

As can be seen, for many contracts, includ-
ing real estate lease agreements, concluded
before the effective date of Decision No. 85,
in which the contract price or other pay-
ment obligations arising from the contract
were determined in foreign currency, a par-
tial nullity consequence has been deemed
more suitable than an absolute nullity con-
sequence, and it has been decided that
the prices determined in foreign currency
should be re-determined in Turkish currency
by the parties to the relevant contract.

Indeed, the Court of Cassation, in a dispute
arising from a real estate lease agreement
concluded before the effective date of De-
cision No. 85, in which the contract price
was determined in foreign currency, ruled
that “...according to these articles, the prices
determined in foreign currency in contracts
concluded between the parties before the
effective date of this decision shall be re-de-
termined by the parties, except for the spec-
ified exceptions, and if the parties cannot
reach an agreement on the re-determina-
tion, the rent shall be determined according
to the above-mentioned regulation”®. By this
ruling, the Court of Cassation did not con-
clude that the real estate lease agreement,
in which the contract price was determined
in foreign currency and concluded before
the effective date of Decision No. 85, would
result in absolute nullity.

In another decision; “the Court of Cassation
ruled that, in contracts that do not fall within
the scope of exceptions to the prohibition,
the prices determined in foreign currency
must be re-determined in Turkish currency
within 30 days from the effective date of De-
cision No. 85, and that, in the disputed real
estate lease agreement, since the rent de-
termined in foreign currency was not re-de-
termined by the parties within the specified
period, the court should have re-determined
the rent in Turkish currency in accordance
with the procedure set out in paragraphs 27
and 28 of Article 8 of the Communiqué on
Decision No. 32 on the Protection of the Val-
ue of Turkish Currency (Communiqué No:

gosterge niteligindeki Turkiye Cumhuriyet
Merkez Bankasi efektif satis kuru kullanilarak
hesaplanan Turk parasi cinsinden karsiliginin
2/1/2018tarihinden bedellerin yeniden belir-
lendigi tarihe kadar Ttrkiye istatistik Kurumu-
nun her ay icin belirledigi tuketici fiyat endek-
si (TUFE) aylik degisim oranlari esas alinarak
artinlmasi suretiyle belirlenir.”” seklinde be-
lirtilmis olup ayni fikranin ikinci paragrafinda
konut ve catili isyeri kiralar bakimindan 6zel
bir duzenleme dahi getirilmistir.

Gorulebilecegi uzere 85 sayili Karar'in yU-
rarluge girdigi tarihten 6nce akdedilen,
sozlesme bedelinin yahut s6zlesmeden kay-
naklanan diger 6deme yukumluluklerinin ya-
banci para bi¢imi Gzerinden kararlastirnldigi
gayrimenkul kiralama sozlesmeleri de dahil
olmak Uzere pek ¢ok sdzlesme icin bir ke-
sin hukumsuzluk neticesinden ziyade kismi
hukamsuzluk neticesi uygun gorulmuas ve
yabanci para bicimi Uzerinden kararlastirilan
bedellerin, ilgili sozlesmenin taraflarinca Tark
parasi olarak yeniden belirlenmesi gerektigi
kararlastirilmistir.

Nitekim Yargitay da 85 sayili Karar'in yarar-
luge girmesinden 6nce akdedilen, s6zlesme
bedelinin doviz cinsinden belirlendigi gay-
rimenkul kiralama s6zlesmesinden kaynak-
lanan bir uyusmazlikta; “...bu maddeler uya-
rinca isbu kararin yardrltk tarihinden énce
taraflar arasinda akdedilen s6zlesmelerdeki
doviz cinsinden kararlastirilmis bulunan be-
deller belirtilen istisnalar disinda taraflarca
yeniden belirlenecedi, yeniden belirleme
konusunda taraflar arasinda mutabakata
varilmazsa yukarida yer alan diuzenlemeye
gore kira bedelinin tespit edilmesi gerektigi
anlasilmaktadir.”® seklinde hukum kurarak
85 sayili Karar'in yuarurluge girmesinden
once akdedilen, sd6zlesme bedelinin déviz
cinsinden belirlendigi gayrimenkul kiralama
sOzlesmesini kesin hukumsuzluk yaptinmiyla
sonuclandirmamistir.

Yargitay bir baska kararinda; “yasak bakimin-
dan istisna kapsamina girmeyen sézlesmeler-
de yabanci para bicimi Gzerinden kararlastiri-
lan bedellerin Turk parasi cinsinden yeniden
belirlenmesi icin 85 sayili Karar'in yararluge
girdigi tarihten itibaren 30 gunluk sdre 6n-
goruldagu, uyusmazliga konu gayrimenkul
kiralama sézlesmesinde déviz cinsinden
kararlastirilan kira bedelinin taraflarca anilan
sure icerisinde belirlenmemis olmasi sebe-
biyle mahkemenin isin esasina girerek, déviz
cinsinden kararlastirilan kira bedelini, Ttrk
Parasi Kiymetini Koruma Hakkinda 32 Sayili
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2008-32/34) as amended by the Communi-
qué on the Amendment of the Communiqué
No. 2008-32/34 (Communiqué No: 2018-
32/52)"°. In this decision, the Court of Cas-
sation ruled that “Since the rent determined
in foreign currency in the lease agreement
concluded between the parties, which was
still in effect as of the date of the lawsuit,
must be re-determined in Turkish currency,
and since the parties did not reach an agree-
ment on this matter, the first instance court
should have evaluated the matter in accor-
dance with the relevant legislation and, if
necessary, obtained an expert report from
a specialist in the field, and re-determined
the rent in Turkish currency, which was pre-
viously determined in foreign currency, and
rendered a decision accordingly, instead of
dismissing the lawsuit due to incomplete ex-
amination”1°,

Accordingly, it can be said that the Court of
Cassation tends to uphold contracts con-
cluded before the effective date of Decision
No. 85, which are not within the scope of ex-
ceptions, but in which the contract price or
other payment obligations arising from the
contract are determined in foreign currency,
by converting the prices determined in for-
eign currency or indexed to foreign currency
into Turkish currency, either by agreement of
the parties or by court decision if the parties
cannot reach an agreement.

B. Contracts Concluded After
the Effective Date of Decision
No. 85, September 13, 2018

The fate of real estate lease agreements
concluded in contravention of the prohibi-
tion on determining the contract price or
other payment obligations arising from the
contract in foreign currency, as stipulated in
Law No. 1567 and the general and regulato-
ry transactions made pursuant to it, includ-
ing Decision No. 32, Decision No. 85, and
the communiqués issued by the Ministry of
Treasury and Finance pursuant to Article 4
of Decision No. 85, is highly controversial, as
mentioned above. This is because the only
sanction stipulated in the legislation for con-
tracts concluded in contravention of the pro-
hibition is the administrative fine specified in
Article 3 of Law No. 1567.

PARASI KIYMETINI KORUMA HAKKINDA KARAR'A AYKIRI
GAYRIMENKUL KIRALAMA SOZLESMELERININ AKIBETI

Karara iliskin Teblig'in 32 Sayili Karara iliskin
2008-32/34 Sayili Teblig'de Degisiklik Yapil-
masina Dair Teblig (Teblig No: 2018-32/52) ile
degisik 8. maddesinin 27. ve 28. fikralarinda
gosterilen usulde Turk parasi cinsinden yeni-
den belirlemesi"® gerektigine hukmetmistir.
S6z konusu bu kararda Yargitay; “Taraflar
arasinda akdedilen, dava tarihi itibariyle ifasi
devam etmekte olan kira sézlesmesinin dé-
vize endeksli olarak belirlenen kira bedelinin
Turk parasina gore yeniden belirlenmesinde
zorunluluk olmakla s6zlesme taraflarinca bu
konuda mutabakata varilarak yeniden belirle-
me yapilmadigindan ilk derece mahkemesin-
ce belirtilen ilgili mevzuat htukamleri uyarin-
ca degerlendirme yapilip gerekirse alaninda
uzman bilirkisi raporu alinmak suretiyle séz-
lesmede dovize endeksli olarak belirlenen
kira bedelinin Turk parasi cinsinden yeniden
belirlenmesi suretiyle bir karar verilmesi ge-
rekirken, eksik incelemeyle davanin reddine
hukmedilmesi”'° seklinde hukum kurmustur.

Buna gore Yargitay'in, 85 sayili Karar'in yarur-
luge girmesinden 6nce akdedilen ve istisna
kapsaminda olmamasina kargin stzlesme
bedelinin yahut s6zlesmeden kaynaklanan
diger 6deme yukumluluklerinin yabanci para
bicimi Uzerinden kararlastinldigi s6zlesmeleri
ayakta tutarak doviz cinsinden veya dovize
endeksli bedellerin taraflarin mutabakati ile
yahut taraflarin mutabakata varamamalari
halinde mahkeme karariyla Turk parasina
cevrilmesini saglama egiliminde oldugu soy-
lenebilecektir.

B. 85 sayili Karar’in Yiirtr-
lige Girdigi 13.09.2018
Tarihinden Sonra Akdedilen
Sozlesmeler Bakimindan

1567 sayili Kanun ve 1567 sayili Kanun'a
gore yapilan genel ve duzenleyici islemler-
de -32 sayili Karar, 85 sayili Karar ve 85 sayili
Karar'in 4. maddesi ile verilen yetkiye istina-
den T.C. Hazine ve Maliye Bakanlid tarafin-
dan cikarilan tebligler- 6ngoérulen, sézlesme
bedelinin veya s6zlesmeden kaynaklanan
diger 6deme yukuamluluklerinin yabanci para
bicimi Gzerinden kararlastinlmasina iliskin
yasaga aykirn sekilde akdedilen gayrimenkul
kira sdzlesmelerinin akibetlerinin ne olacagi
yukarida da ifade edilmis oldugu Uzere son
derece tartismalidir. Zira yasaga aykiri sekilde
akdedilen s6zlesmeler bakimindan mevzu-
atta ongorulen yegane yaptinm, 1567 sayili
Kanun’un 3. maddesinde belirtilen idari para
cezasindan ibarettir.
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DECISION NO. 32 ON PROTECTION OF THE VALUE OF TURKISH CURRENCY
IN LIGHT OF RECENT COURT OF CASSATION DECISIONS

Although Law No. 1567 does not stipulate
any sanctions other than administrative fines
for contracts concluded in contravention of
the prohibition, and furthermore, the general
and regulatory transactions made pursuant
to Law No. 1567, namely Decision No. 32,
Decision No. 85, and the relevant commu-
niqués, do not provide for any sanctions for
non-compliance with the prohibition, there
are opinions in the doctrine that contracts
concluded in contravention of the prohibi-
tion may be subject to the sanction of abso-
lute nullity, in addition to administrative fines.
On the other hand, some authors argue that
only the provisions of the contract related
to the price may be null and void (partial
nullity). According to the majority view ac-
cepted inthe doctrine, if there is no clarity on
whether the sanction to be applied in case
of a contract being contrary to a legal rule
is absolute nullity, the interpretation method
that prioritizes the validity of the transaction
should be preferred™. Therefore, the fate of
contracts in which the price or other pay-
ment obligations arising from the contract
are determined in foreign currency in con-
travention of the prohibition should be con-
cluded with partial nullity, and the contract
should be upheld.

Generally, it is claimed that the price agreed
upon in a contract between parties is one of
the essential elements of the contract, and
therefore, a contract cannot be established
without a price™. However, this situation can
only arise if it is not possible to understand
any amount from the parties’ intentions™. In
fact, Article 233 of the Law No. 6098 goes
even further and states that even if the sales
quantity is not specified at all, the contract

1567 sayill Kanun'da yasaga aykiri olarak
akdedilen sozlesmeler bakimindan idari
para cezasi haricinde herhangi bir yaptinm
ongorulmemekte ise de ve dahasi, 1567 say!I-
ll Kanun'a gore yapilan genel ve duzenleyici
islemlerde -yani 32 sayili Karar, 85 sayili Karar
ve ilgili tebliglerde- yasaga aykirilik bakimin-
dan herhangi bir yaptinma yer verilmemisse
de ogretide idari para cezasina ilaveten, ya-
saga aykin sekilde akdedilen s6zlesmelerin
kesin hukumsuzluk yaptinmi ile karsi karsi-
ya gelebilecegi yonunde gorusler oldugu
gibi, yalnizca s6zlesmenin bedel ile ilgili
duzenlemelerinin huktmsuzlaga (kismi ha-
kiimsuzluk) sonucunun dogabilecegi goru-
sunu savunan yazarlar da bulunmaktadir.
Doktrinde de kabul edilen cogunluk goruse
gore, sozlesmenin bir hukuk kuralina aykir
olmasi halinde uygulanacak yaptinmin séz-
lesmenin kesin hukamsuzluk olup olmadigi
hususunda kesinlik yoksa, islemin ayakta tu-
tulmasi yonundeki yorum yéntemine énce-
lik verilmesi gerekir'. Bu sebeple, sozlesme
bedelinin veya s6zlesmeden kaynaklanan
diger ddeme yukumluluklerinin yasaga aykiri
sekilde yabanci para bigimi Uzerinden karar-
lastinldigr so6zlesmelerin akibetlerinin kismi
hakumsuzlukle sonuglandinlip, sézlesmenin
ayakta tutulmasi gerekir.

Genel olarak taraflar arasinda akdedilen bir
sozlesmede kararlastirilan bedel s6zlesme-
nin esas unsurlarindan sayilacagindan, be-
del olmadan s6zlesmenin kurulamayacag
iddia edilir'2. Ancak bu hal sadece taraflarin
iradelerinden herhangi bir miktarin anlasi-
lamamasi durumunda gundeme gelebilir'.
Hatta 6098 sayill Kanun'un 233. madde
hukmu daha ileri giderek, satig miktarinin
hi¢ belirtilmemis olmasi hallerinde dahi s6z-
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should be upheld and the price can be de-
termined. Therefore, it is not necessary for a
specific price to be determined in the con-
tract, and if it can be determined later, the
contract will be valid in any case™. In conclu-
sion, the contract being deemed absolutely
null and void due to the lack of a price ele-
ment in the contract will only be applicable
in cases where itis not possible to determine
the contract price from the parties’ intentions
or the circumstances of the case.

Therefore, even if the contract price does
not gain legal validity due to the parties’
agreement, if the parties have expressed a
common intention to agree on a specific or
determinable amount, this amount will be
adapted to the contract and the contract
will be upheld. Consequently, according to
the Presidential Decree No. 85 dated Sep-
tember 12, 2018, even if the contract prices
concluded after this date are legally nulland
void, the parties have agreed on a specific
amount. At this point, the court will need
to adapt the contract prices determined in
foreign currency to Turkish currency and en-
sure that the contract price gains legal valid-
ity in accordance with the parties’ common
intention.

In a case where the Court of Cassation up-
held the decision of the first instance court
regarding a dispute arising from a lease
agreement that was concluded in a foreign
currency and fell within the scope of the pro-
hibition, the first instance court ruled that
"Although the defendant debtor claimed that
the lease agreement became invalid due to
the Temporary Article 8 of the Decision No.
32 on the Protection of the Value of Turkish
Currency, this article does not grant the de-
fendant debtor the right to use the leased
property without making any rent payments.
If the defendant debtor claims that the rent
regulation is invalid according to the men-
tioned decision, then they must pay the rent
amount that they have determined based on
objective principles to the plaintiff creditor...”.
The court thus stated that even if the lease
agreement did not fall within any of the ex-
ceptions specified in the communiqués is-
sued by the Ministry of Treasury and Finance
pursuant to Article 4 of Decision No. 85, and
therefore the rent could not be determined
in foreign currency, the fact that the rent was
determined in foreign currency in contraven-
tion of the prohibition does not mean that
there is no contractual relationship between
the parties’.

PARASI KIYMETINI KORUMA HAKKINDA KARAR'A AYKIRI
GAYRIMENKUL KIRALAMA SOZLESMELERININ AKIBETI

lesmeyi ayakta tutmaya calisarak bedelin
belirlenebilir olduguna hukam vermistir. Do-
layisiyla s6zlesmede herhangi bir bedelin
kesin olarak belirlenmis olmasi gerekmeyip,
daha sonradan belirlenebilir olmasi halinde
sozlesme her halde gecerli olacaktir™. Sonug
olarak, sdzlesmedeki bedel unsurunun eksik-
liginden s6zlesmenin kesin hukimsuaz olarak
neticelendirilmesi, sadece taraflarin iradele-
rinden veya durumun gereginden sézlesme
bedelinin belirlenmesinin mumkuan olmadigi
haller icin gecerli olacaktir.

O halde, s6zlesme bedelinin taraflarca huku-
ki anlamda gecerlilik kazanamamasi duru-
munda dahi, taraflarin gercek anlamda belir-
li veya belirlenebilir bir miktara yonelik ortak
iradelerini acikladigi hallerde s6z konusu bu
miktar sozlesmeye uyarlanarak s6zlesmenin
ayakta tutulmasi saglanacaktir. Dolayisiyla,
12 Eylul 2018 tarihli 85 sayili Cumhurbaska-
ni kararina gore, bu tarihten sonra akdedilen
sOzlesme bedellerinin hukuki niteligi yokluk
dahi olsa, esasinda taraflarin belirli bir miktar
Uzerinde anlastiklan asikardir. Bu noktada,
mahkemenin, doviz cinsinden kararlastirilan
sozlesme bedellerini uyarlayarak Turk parasi-
na cevirmesi ve sozlesme bedelinin taraflarin
ortak iradesine uygun bir sekilde hukuki ge-
cerlilik kazandirmasi gerekecektir.

Yargitay'in yabanci para birimi Gzerinden
kararlastirilan ve yasak kapsamina dahil
olan kira s6zlesmesinden kaynaklanan bir
uyusmazliga iliskin ilk derece mahkemesi-
nin kararini onayladigi bir olayda ilk derece
mahkemesi; “Davali borglu her ne kadar dava
asamasinda Turk Parasi Kiymetini Koruma
Hakkinda 32 Sayili Kararin Gegici 8. maddesi
kapsaminda kira s6zlesmesinin gecersiz hale
geldigiiddiasinda bulunmus ise de, bahsi edi-
len kararin gecici 8.maddesinin davali borg-
luya herhangi bir kira 6demesi yapmaksizin
sozlesmeye konu tasinmazi kiraci olarak kul-
lanma hakkini vermeyecedi, davali taraf bah-
sini ettigi karar uyarinca kira bedeline iligkin
duzenlemenin gecersiz oldugu iddiasinda
ise kendisince objektif esaslara dayali olarak
belirledigi kira bedelini davaci alacakliya 6de-
mesi gerektigi..."” seklinde hukum kurarak, ak-
dedilen kira s6zlesmesi 85 sayili Karar'in 4.
maddesiile verilen yetkiye istinaden T.C. Ha-
zine ve Maliye Bakanligi tarafindan ¢ikarilan
tebliglerde belirtilen istisnalardan herhangi
birine girmediginden ilgili kira s6zlesmesin-
de kira bedeli yabanci para bigimi Gzerinden
kararlastirilamayacaktiysa dahi kira bedeli-
nin yasaga aykiri olarak yabanci para bi¢imi
Uzerinden kararlastinlmis olmasinin, taraflar
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In another decision, the Court of Cassation
ruled that “Since the contract that is the ba-
sis of the enforcement proceeding was con-
cluded on June 1, 2020, which is after the
date of the Presidential Decree No. 85 dated
September 12, 2018, and the contract price
is determined in foreign currency, the con-
tract cannot be used as the basis for the en-
forcement proceeding and eviction cannot
be requested...""%. The Court stated that a
lease agreement in which the rent is deter-
mined in foreign currency, despite not fall-
ing within any of the exceptions specified in
the communiqués issued by the Ministry of
Treasury and Finance pursuant to Article 4 of
Decision No. 85, cannot be used as the basis
for an enforcement proceeding and eviction
cannot be requested. However, it should be
noted that this decision of the Court of Cas-
sation has several shortcomings. Specifical-
ly, the decision only addresses the nullity
of the contract price, but does not provide
any explanation regarding the ongoing
lease relationship between the parties. Ad-
ditionally, it should be noted that the Court
of Cassation’s decision is based on the idea
that the limitation on contracting in foreign
currency or indexing to foreign currency, as
introduced by Law No. 1567 and the general
and regulatory transactions made pursuant
to it, including Decision No. 32, Decision
No. 85, and the communiqués issued by
the Ministry of Treasury and Finance, aims to
protect the economic public order, and that
according to Article 27 of the Law No. 6098,
contracts that are contrary to the mandatory
provisions of the law, morality, public order,
personal rights, or are impossible, are abso-
lutely null and void.

Similarly, in a recent decision of the 12th
Civil Chamber of the Court of Cassation, it
was ruled that “The legislation enacted to
protect the value of the Turkish currency
was amended in 2018 to limit the freedom to
contract in foreign currency and indexing to
foreign currency, with the aim of protecting
the economic public order, and this situation
must be taken into account by the courts ex
officio.” The court stated that the determi-
nation of the rent in foreign currency in the
disputed lease agreement constitutes a vio-
lation of the economic public order, but did
not provide a clear statement regarding the
fate of the disputed lease agreement (partial
or absolute nullity)".

arasinda sozlesmesel iliski bulunmadigi sek-
linde yorumlanamayacagini ifade etmistir™.

Yargitay'in bir baska kararinda ise; “Takip da-
yanagdi sézlesmenin anilan 12.09.2018 tarihli
85 sayili Cumhurbaskani Karari’'ndan sonraki
tarihe tekabul eden 01.06.2020 tarihli olusu
ve sézlesme bedelinin déviz olarak duzen-
lenmig olmasi sebebiyle takip dayanadi s6z-
lesmenin icra takibine esas alinamayacagdi ve
tahliyenin istenmesinin mamkan olmadigi...” '
seklinde huktum kurulmus olup, 85 sayili Ka-
rar'in 4. maddesi ile verilen yetkiye istinaden
T.C. Hazine ve Maliye Bakanligi tarafindan
cikarilan tebliglerde belirtilen istisnalardan
herhangi birine girmemesine karsin kira be-
delinin doviz cinsinden belirlendigi bir kira
sOzlesmesinin icra takibine esas alinamaya-
cag ve tahliyenin istenmesinin mamkun ol-
madigi ifade edilmistir. Yargitay'in bu kararin-
da, 1567 sayili Kanun ve 1567 sayili Kanun‘a
gore yapilan genel ve duzenleyici islemler
-32 sayili Karar, 85 sayili Karar ve 85 sayili Ka-
rar'in 4. maddesi ile verilen yetkiye istinaden
T.C. Hazine ve Maliye Bakanligi tarafindan
cikarilan tebligler- ile doviz cinsinden veya
dovize endeksli sdzlesme yapma 6zgurlu-
gune getirilen sinirlama ile ekonomik kamu
dazeninin korunmasinin amacglanmis oldu-
gunun ve 6098 sayili Kanun'un 27. maddesi
uyarinca kanunun emredici hakumlerine,
ahlaka, kamu duzenine, kisilik haklarina ay-
kiri veya konusu imkansiz olan sdzlesmelerin
kesin hukimsuz oldugunun ifade edildigine
dikkat edilmelidir. Belirtmek gerekir ki s6z
konusu Yargitay karari bircok agidan eksiklik
icermektedir. Zira kararda sadece s6zlesme
bedelinin kesin hukumsuzlugune yonelik ka-
rar agiklanmigken, halihazirda taraflar arasin-
da devam eden kira iliskisine dair herhangi
bir aciklamada bulunmamistir.

Benzer sekilde Yargitay 12. Hukuk Dairesi’'nin
yakin zamanda vermis oldugu bir kararinda
da; “Turk parasinin kiymetinin korunmasi
amaciyla yararluge konulan mevzuatta 2018
yilinda yapilan degisiklik ile déviz cinsinden
ve dévize endeksli olarak s6zlesme yapma
ézgdarlagune sinirlama getirilmekle ekonomik
kamu dudzeninin korunmasinin amaclandigi,
bu durumun mahkemelerce resen dikkate
alinmasi gerektigi” seklinde hukum kurula-
rak, uyusmazliga konu kira s6zlesmesinde
kira bedelinin doviz cinsinden kararlastiril-
mis olmasinin ekonomik kamu duzeni ihlal
eder mahiyette oldugu ifade edilmis ancak
uyusmazliga konu kira sézlesmesinin akibeti-
ne iliskin (kismi veya kesin hukumsuzluk) net
bir ifadeye yer verilmemistir’.

GUNCEL YARGITAY KARARLARI ISIGINDA 32 SAYILI TURK

IV. CONCLUSION

The fate of contracts in which the contract
price is determined in foreign currency, in
light of Decision No. 32 and subsequent
regulations, has not yet been fully clarified.
Since the Court of Cassation has not yet es-
tablished a clear and settled precedent on
this issue, there is no explicit legal regulation
regarding whether the sanction of absolute
nullity or partial nullity will be applied in fu-
ture disputes related to contracts concluded
in contravention of the prohibition. Howev-
er, it is clear from the purpose and scope
of the regulation, as well as the legislator’s
intention to require contracts with prices
determined in foreign currency to be re-de-
termined in Turkish currency, that the regu-
lation does not aim to render such contracts
entirely null and void. Indeed, as a result of
the decisions mentioned in this article, it
can be said that the Court of Cassation has
applied the principle of re-determining the
contract price in Turkish currency for lease
agreements concluded before Decision No.
85, while the Court of Cassation’s decisions
on this issue for contracts concluded after
Decision No. 85 are not yet consistent. Ul-
timately, although there is no explicit legal
regulation or settled judicial precedent on
whether contracts concluded in contraven-
tion of Decision No. 32 and subsequent reg-
ulations will result in partial or absolute nul-
lity, it would be appropriate and reasonable
for such contracts to result in partial nullity,
given the purpose of the regulations and the
provision of an alternative to determine the
price in Turkish currency.
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IV. SONUG

32 sayili Karari ve takip eden ilgili duzenleme-
ler ile birlikte s6zlesme konusunun yabanci
para olarak kararlastirilmasi halinde sozles-
melerin akibetlerinin ne olacagl henuz tam
olarak kesin bir netlik kazanabilmis degildir.
Yargitay'in henuiz konuya netlik kazandiran
ve yerlesik kararlarinin olusmamasi sebebiyle,
yasagja aykiri olarak akdedilen s6zlesmeler ile
ilgili olarak ileride yasanabilecek intilaflarda
kesin hukamsuzlak yaptinminin mi yoksa kis-
mi hakumsuzluk yaptinminin miuygulanacagi
yoénunde acgikg¢a herhangi bir yasal duizenleme
mevcut degildir. Ancak, gerek s6z konusu du-
zenlemenin amag ve kapsamindan, gerekse
kanun koyucunun yabanci para cinsinden ka-
rarlastinilan s6zlesmeler icin Turk parasi olarak
tekrar kararlastinlmasiniistemesinden, yabanci
para birimi Gzerinden kararlastirilan sdzlesme
bedellerinin s6z konusu karar ve takip eden
ilgili duzenlemeler sonucunda sézlesmeyi tu-
muyle kesin hukumsuz kilmayr amaclamadi-
@1 acikca anlasilmaktadir. Nitekim, makalede
deginilen kararlar neticesinde 85 sayili Karar
oncesinde akdedilen kira sdzlesmelerine ilis-
kin verilen kararlarda Yargitay, so6zlesme bede-
linin Turk parasina gore yeniden belirlenmesi
gerektigini uygularken; 85 sayili Karar sonra-
sinda akdedilen sozlesmeler icin Yargitay'in
bu konuya iliskin kararlarinda hentz mutabik
olamadigi sdylenebilir. Neticede, 32 sayili Ka-
rar'a ve bunu takip eden ilgili duzenlemelere
aykirilik sonucunda soézlesmelerin kismen
mi yoksa tamamen mi kesin hukamsuzlukle
sonuglanacagi konusunda acikc¢a bir yasal
duzenleme veya Uzerinde mutabik olunmusg
yarg! kararlari bulunmasa da, gerek s¢z konu-
su yasal duzenlemelerin getirilis amacindan
gerek ise s6z konusu yasal duzenlemelerde
alternatif olarak Turk parasinin kararlastirilmasi
ongoruldugunden 6turu bu tur sdzlesmelerin
akibetinin kismi hukuimsuzlukle sonuglanmasi
uygun ve yerinde olacaktir.
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