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OWNER’S LIABILITY DUE TO STRUCTURES IN VIOLATION OF ZONING LAW

ABSTRACT | OZET

In the article, the process of obtaining a building license in accordance with
the zoning law and the responsibility of the owner in case of not obtaining the
license or acting contrary to the license are mentioned, and in this direction,
the obligations of the owner arising from administrative law and private law
are touched upon according to the structures built or being built.

Makalede, imar hukuku uyarmca yapi ruhsat alma islemi ve ruhsatin alimma-
masl1 veya ruhsata aykir: hareket edilmesi halinde malikin sorumlulugundan
bahsedilmis olup bu dogrultuda yapilmis veya yapilmakta olan yapilara gore
malikin idare hukuku ve 6zel hukuktan kaynakli yiikiimliiliiklerine temas edil-

mistir.

KEYWORDS | ANAHTARKELIMELER

Zoning Law, Illegal Construction, Owner’s Liability.

Imar Hukuku, Aykir Yapi, Malikin Sorumlulugu.

I.INTRODUCTION

Building a structure within the framework of
the rules in the legislation is of great impor-
tance in terms of protecting the environment,
especially human health, and establishing an
orderly urbanization life. In order to carry out
urban planning and regulate construction re-
gimes within the city, it is necessary to ensure
construction within the boundaries set by the
Zoning Law No. 3194'(“Zoning Law"). In
this regard, lawful construction, which is the
cornerstone of urban development, emerg-
es as a requirement of public interest. There-
fore, in order to prevent the risk of damage to
the environment or third parties, the Zoning
Law imposes certain limitations on the right
of ownership. If the building owner fails to
fulfill the legal obligations while exercising
the powers arising from the property right,
he/ she may face criminal sanctions such as
demolition and fines in accordance with the
Zoning Law. In addition, if the building owner
fails to construct the building in accordance
with the law, the responsibility arising from
the law of obligations and criminal law will
also arise. In this study, firstly, the concept
of building license will be emphasized, then
what is an illegal construction will be exam-
ined, and finally, the responsibility of the
building owner arising from the illegal con-

struction will be evaluated.

1. GIRIS

Bir yaplyl meydana getirirken mevzuattaki
kurallar cergevesinde yapiyi olusturmak, bas-
ta insan sagligi olmak tzere ¢evrenin korun-
masl! ve nizama dayall bir sehirlesme hayati
kurgulanmasi bakimindan buyuk bir 6neme
sahiptir. Sehir ici kent planlamasi yapmak
ve insaat rejimlerini duzenlemek icin 3194
sayili imar Kanunu’nun’ (“imar Kanunu”)
¢izdigi sinirlar tzerinden yapilagsmanin sag-
lanmasi gerekir. Bu hususta kentsel gelisimin
mihenk tasi olan hukuka uygun yapilasma,
kamu yararinin da bir geregi olarak ortaya ¢iI-
kar. Bu nedenle, yapi malikinin ¢evreye veya
uguncu kisilere zarar verme riskini 6nlemek
amaciyla, imar Kanunu mulkiyet hakkina bazi
sinirlamalar getirmistir. Yapi sahibi, mulkiyet
hakkindan dogan yetkilerini kullanirken ya-
sal yukumlulukleri yerine getiremezse, imar
Kanunu geregince yikim ve para cezasi gibi
cezai mueyyidelerle karsi karsiya kalabilir.
Bununla birlikte kanuna uygun yapi insa
etmedigi takdirde yapi sahibinin borgclar
hukuku ve ceza hukukundan kaynaklanan
sorumlulugu da guindeme gelecektir. Bu ¢a-
lismada ilk olarak yapi ruhsati kavrami Gze-
rinde durulacak, ardindan aykiri yapinin ne
oldugu incelenecek son olarak da yapi ma-
likinin aykin yapidan kaynakli sorumlulugu
degerlendirilecektir.

IMAR HUKUKUNA AYKIRI YAPILARDAN KAYNAKLI MALIKIN SORUMLULUGU

e

1. BUILDING LICENSE
ACCORDING TO LEGIS-
LATION

A. Building License Concept

Article 56 of the Constitution, entitled
“health services and protection of the envi-
ronment”, stipulates that “everyone has the
right to live in a healthy and balanced en-
vironment”. This article serves the purpose
of protecting, improving and developing the
environment?. In this framework, the main
purpose of the Zoning Law is to ensure the
construction of healthy and orderly struc-
tures that are sensitive to the environment
and that will ensure the maintenance of a
humane life.

Obtaining a building license as an adminis-
trative act gives the right holder permission
to build a building in accordance with the
zoning and construction conditions. The
legal basis of the building license is the zon-
ing pland. The concept of building permit
is clearly regulated in Article 21 of the Zon-
ing Law. For all structures falling within the
scope of this law, it is obligatory to obtain
a building permit from the municipality or
governorships, with the exception of the ex-
ceptions specified in Article 26 (According

Il. MEVZUATA GORE YAPI
RUHSATI

A. Yapi Ruhsati Kavrami

Anayasa’nin “saglik hizmetleri ve cevrenin
korunmasi” baslikli 56. maddesinde “herke-
sin saglikli ve dengeli bir cevrede yasama
hakki oldugu” hukmu yer almaktadir. Bu
madde ¢evrenin korunmasi, iyilestirilmesi ve
gelistirilmesi amacina hizmet eder? Bu gerge-
vede imar Kanunu’ndaki esas amag gevreye
duyarli, insanca yasamin surdarulmesini sag-
layacak sagliklive duzenliyapilar yapilmasini
saglamaktir.

Bir idari islem olarak yapi ruhsati alinmasi,
hak sahibine imar ve yapilagsma kosullari-
na uygun olarak yapi yapma izni verir. Yapi
ruhsatinin yasal dayanagi ise imar planidir®.
imar Kanunu'nun 21. maddesinde yapi ruh-
sati kavrami agik¢a duzenlenmistir. Bu kanu-
nun kapsamina giren butun yapilar igin, 26.
maddede belirtilen istisnalar haricinde (imar
Kanunu’nun 26. maddesine gére kamuya ait
yapl ve tesisler ile sanayi tesislerinde ruhsat
alinmasi ilgili kamu kurulusu tarafindan ger-
ceklesir.) belediye veya valiliklerden yapi
ruhsatiyesi alinmasi zorunlulugu getirilmistir.
Hatta ruhsat alinmis yapilarda bir degisiklik
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to Article 26 of the Zoning Law, the relevant
public institution is responsible for obtaining
permits for public buildings and facilities and
industrial facilities). Even if a change is made
in the licensed buildings, in some cases, it
may be necessary to obtain a license again.
Itis not necessary to obtain a building permit
only for renovations and repairs that do not
create a fundamental change in the struc-
ture. This ensures that the owners of immov-
able property must seek permission from
the appropriate authority before exercising
their right to build, and it also prevents con-
struction without the authority’s knowledge
or consent.

B. Conditions for Obtaining a
Building License

Article 22 of the Zoning Law regulates in de-
tailthe conditions and procedures for obtain-
ing a license. The reason for this regulation is
that it is mandatory to obtain a license when
starting a building or making extensive re-
pairs and renovations.

1. License Application Process

First of all, the place to apply for a building
license is the municipality or governorship.
The application must be made by the build-
ing owners or legal representatives of the
building owners. However, before this appli-
cation, those who request a building license
must request that the zoning right of the par-
cel where they will build is determined and
notified to them by the competent admin-
istration®. In line with this request, a zoning

yapllsa dahi, bazi durumlarda tekrardan ruh-
sat alinmasi gerekebilir. Sadece yapida esas-
li degisiklik yaratmayacak tadilat ve tamirat
hallerinde ruhsat izni alinmasi gerekmez. Bu
sayede, tasinmaz maliklerinin yapi yapma
hakkini kullanabilmesi icin yetkili makamdan
izin almasi gerekliligi saglanmig ve yetkiliida-
renin bilgi ve izni disinda yapi yapilmasinin
onune gegilmistir.

B. Yapi Ruhsati Alma $Sartlari

imar Kanunu’nun 22. maddesinde, ruhsat
alma sartlari ve prosedurleri ayrintili olarak
duzenlenmistir. Bu duzenlemenin sebebi,
bir yapiya baslarken veya kapsamli tamir ve
tadilat yaparken ruhsat almanin zorunlu ol-
masidir.

1. Ruhsat Basvuru islemi

Oncelikle yapi ruhsati almak i¢in basvurula-
cak yer belediye veya valiliklerdir. Bagvuru-
nun yapi sahipleri veya yapi sahiplerinin ka-
nuni temsilcileri tarafindan yapilmasi gerekir.
Ancak bu basvurudan énce ruhsat talebinde
bulunanlarin, yapi yapacaklari parselin imar
hakkinin yetkili idare tarafindan belirlenip
kendilerine bildirilmesini talep etmeleri ge-
rekmektedir®. Bu talep dogrultusunda idare
tarafindan imar durumu belgesi duzenlenir
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status certificate is issued by the administra-
tion and then the zoning status certificate is
attached to the building license application.
The purpose of adding the zoning status
certificate to the building license applica-
tions is to accurately determine the location
and boundaries of the zoning parcel®. After
obtaining the zoning status certificate, an
application is made to the municipalities or
governorships with other documents in ad-
dition to the petition. These documents in-
clude title deed, architectural project, static
project, electrical and installation projects,
machinery installation project, drawings and
calculations, sketch with relief or if not, di-
mensional sketch, construction site supervi-
sor certificate®. An application is made to the
relevant municipality with these documents.
From the date of application, if the license
and its annexes are examined and found to
be complete and correct, a building license
is issued by the municipality within 30 days
at the latest from the date of application.

C. Starting Construction
After Obtaining a Building
License

In order to commence construction in ac-
cordance with the permit obtained from
the competent authority, certain deadlines
stipulated by law must be complied with.
Pursuant to Article 29/1 of the Zoning Law,
the commencement date is limited to two
years and the completion date is limited to
five years from the commencement date. A
building that is not completed within five
years will be deemed unlicensed. In prac-
tice, it is important to determine when the
moment of “commencement of construc-
tion” occurs.

It has been a matter of debate in practice
whether “starting construction activities in
terms of building inspection” and “starting
construction in terms of building license”
have the same meaning’. In this case, it is
necessary to explain the definition of con-
struction activities in terms of building in-
spection and what should be understood
from this definition.

According to Article 1 of the Building Inspec-
tion Law No. 47088 (“Building Inspection
Law"), it is necessary to ensure project and
construction supervision and to determine
the procedures and principles regarding
building inspection in order to ensure that
the building is constructed in accordance

ardindan imar durum belgesi yap! ruhsat
basvurusuna eklenir. Yapi ruhsati basvurula-
rina imar durumu belgesi eklenmesinin ama-
climar parselinin konumunun ve sinirlarinin
dogru bir sekilde belirlenmesidirs. imar du-
rum belgesi aldiktan sonra belediyelere veya
valiliklere dilekgenin yaninda diger belgeler-
le birlikte basvuru yapilir. Bu belgeler arasin-
da tapu, mimari proje, statik proje, elektrik ve
tesisat projeleri, makine tesisat projesi, resim
ve hesaplari, roperli veya yoksa ebatli kroki,
santiye sefi belgesi olmasi zaruridir. Bu bel-
gelerle birlikte ilgili belediyeye basvurulur.
Basvuru tarihinden itibaren, ruhsat ve ekleri
incelenerek eksik ve yanlis bulunmuyorsa,
muracaat tarihinden itibaren en ge¢ 30 gun
icinde belediye tarafindan yapi ruhsatiyesi
verilir.

C. Yapi Ruhsati Aldiktan Son-
ra insaata Baslama

Yetkili idareden alinan izin dogrultusunda
yaplya baslamak icin kanunun éngoérdagu
bazi surelere uyulmasi gerekmektedir. imar
Kanunu madde 29/1 uyarinca yapiya basla-
ma tarihi iki yil, bitirilmesi ise baslangig tari-
hinden itibaren bes yil ile sinirlandintmistir.
Bes yil icinde bitirilmeyen bir yapi ruhsat-
siz sayilacaktir. Pratikte “yapiya baslama”
aninin ne zaman gerceklesecedinin tespiti
Onem arz etmektedir.

Yapilara yonelik olmak tGzere “yapi denetimi
bakimindan insai faaliyetlere baslamak” ile
“yapi ruhsati bakimindan yapiya baglamak”
meselelerinin ayni anlama gelip gelmedigi
uygulamada tartisma konusu olmustur’. Bu
durumda, yapi denetimi bakimindan insa-
at faaliyetlerinin tanimi ve bu tanimdan ne
anlasilmasi gerektigini aciklamak hasil ol-
mustur.

4708 sayili Yapi Denetim Kanunu’'nun®
(“Yap! Denetim Kanunu”) 1. maddesine
gore, yapilacak yapinin standartlara uygun
olarak insa edilmesiicin proje ve yapi dene-
timinin temin edilmesi ve yapi denetimine
iliskin usul ve esaslarin tespit edilmesi ge-
rekmektedir. Buradaki denetimden amacg-
lanan can ve mal guvenligini saglamak i¢in
hem yapinin kendisini hem de insasini de-
netlemektir.
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with the standards. The purpose of the in-
spection here is to inspect both the building
itself and its construction in order to ensure
the safety of life and property.

The implementation of some procedures for
the building to pass the inspection is import-
ant for the construction process of the build-
ing. One of these is the process of obtaining
a foundation visa, which is the process that
approves the quality of the concrete poured
into the foundation and the iron used in the
concrete. For the building for which a license
has been obtained, it is a condition to ob-
tain the foundation visa permit before start-
ing construction. This visa is a document
that certifies that the construction of the
“building” subject to the building license has
started after the building license is obtained
and has various functions. Such that, just
as the legal completion of the construction
depends on a permit, the legal commence-
ment of the construction also depends on
a permit (permission to obtain a foundation
visa)®. If the foundation visa is granted, the 2-
year period given for the construction of the
building according to the zoning law will be
deemed to have started. However, in some
cases, it is observed that the commencement
of constructionisdelayed or notrealized atall
after obtaining the building license. In such
cases, as stated in Article 29 of the Zoning
Law, the building permit becomes null and
void.

D. Legal Nature and Judicial
Review of Building Permit

Obtaining a building permit is a unilateral
individual administrative act. An individual
administrative act is defined as an admin-
istrative act that affects, changes or termi-
nates the legal status of individuals with the
unilateral will of the administration and is
exhausted by being applied once. In other
words, these are actions that create a unique
situation only for these elements by applying
general regulatory acts to a specific person,
object or event'®,

Likewise, since the procedure of not grant-
ing a license is a unilateral conditional nega-
tive procedure of the administration, an action
for annulment can be filed against the ad-
ministration within 60 days. When the an-
nulment decision is given, the transactionis
retroactively annulled as of the date of its exe-
cution. However, in the lawsuit filed against
the cancellation of the building license, the

Yapinin denetimden ge¢cmesi icin bazi pro-
sedurlerin uygulanmasi, yapinin insasi stre-
ci icin 6nem arz eder. Bunlardan biri temele
dokulen betonun ve beton icinde kullanilan
demirlerin kalitesine onay veren islem olan
temel vizesi alma islemidir. Ruhsati alinan
yapl i¢in insaata baslamadan 6énce temel
vizesi izninin alinmasi sarti kosulmustur. Bu
vize, yapi ruhsati alindiktan sonra, ruhsata
konu olan “yapinin” insaatina baslandigini
belgeleyen bir nitelik tagimaktadir ve gesit-
li islevlere sahiptir. Oyle ki, insaatin hukuki
olarak tamamlanmasinin bir izne bagli olma-
s1 gibi, yapinin hukuki olarak baslamasi da
birizne (temel vize alma izni) baglidir®. Temel
vizesinin verilmesi halinde imar hukukuna
gore yapi yapilmasi i¢in verilen 2 yillik sure
baslamis kabul edilecektir. Ancak bazi hal-
lerde yapi ruhsati alindiktan sonra insaata
baslamanin geciktigi veya hi¢ gerceklesme-
digi gorulmektedir. Bu gibi durumlarin s6z
konusu olmasi halinde, imar Kanunu’nun
29. maddesinde belirtildigi gibi insaat ruh-
sati hukumsuz hale gelir.

D. Yapi Ruhsatinin Hukuki Ni-

teligi ve Yargisal Denetimi

Yapi ruhsati almak, tek tarafli bireysel bir ida-
ri islemdir. Bireysel islem, idarenin tek tarafli
iradesiyle bireylerin hukuki durumlarini et-
kileyen, bu durumlari degistiren veya sona
erdiren ve bir kez uygulanarak tukenen idari
islemler olarak tanimlanir. Baska bir ifadeyle,
genel duzenleyici islemlerin belirli bir kisi,
nesne veya olaya uygulanmasiyla yalnizca
bu unsurlar i¢in 6zgun bir durum olusturan
islemlerdir®.

Ayni sekilde ruhsat verilmemesiislemi de ida-
renin tek yanli birel-kosul negatif islemi oldu-
guna gore buislem aleyhine idareye karsi 60
gun icinde iptal davasi acilabilir. iptal karari
verildiginde islem geriye etkili olarak yapildi-
@i tarihten itibaren ortadan kalkar. Ancak yapi
ruhsatinin iptali islemine karsi acilan davada
mahkemenin vermis oldugu karar ruhsat
yerine ge¢gmez, tekrardan ruhsat bagvurusu
yapilmasi gerekir''.

IMAR HUKUKUNA AYKIRI YAPILARDAN KAYNAKLI MALIKIN SORUMLULUGU

decision of the court does not replace the
license, it is necessary to apply for a license
again.

I1l. BUILDING CONTRARY
TO ZONING LEGISLA-
TION

In terms of its content, the Zoning Law is reg-
ulated in order to ensure that settlements and
constructions in these places are formed in
accordance with the plan, science, health
and environmental conditions. As a matter
of fact, Article 20 of the same law mentions
that the zoning plan must be made in accor-
dance with the regulations, license and an-
nexes. For this reason, if one of the three con-
ditions is not complied with, the building will
be deemed as an ‘illegal structure’. In case
of detection of the contrary construction, the
construction will be sealed and the con-
struction will be stopped immediately in ac-
cordance with Article 32 of the Zoning Law.

The term “building in violation of the Zon-
ing Law” is defined in detail in Article 4,
paragraph 4 of the Regulation on the Imple-
mentation of Law No. 2981, Some Articles
of which were Amended and Some Articles
were Added by Law No. 3290 “Unlicensed
buildings are the buildings that are contrary
to the license and its annexes, science and
health rules, floor layout, floor area, neighbor-
ing distances, zoning road, front line, build-
ing depth, zoning plan zoning principles,
encroachment to the neighboring parcel or
areas reserved for public services and facili-
ties such as roads, green areas, parking lots
in the zoning plans, and are built in places
where there is an absolute construction ban.”
In addition, Article 4 of the Unplanned Areas
Zoning Regulation™ (“Unplanned Areas
Zoning Regulation”) also defines the defi-
nition of a building in violation of the Zoning
Law. According to this regulation, a building
in violation of the Zoning Law is defined as
“Structures built without permission from the
mukhtar, structures without a license, struc-
tures that are contrary to the license and its
annexes, science and health rules, struc-
tures that do not comply with the provisions
of the legislation on floor layout, floor area,
neighboring distances, front line, building
depth and similar issues, and structures that
encroach on the neighboring parcel, road,
areas reserved for public services and facil-
ities or are built in places where construction
is prohibited”™.

I1l. IMAR MEVZUATI UYA-
RINCA AYKIRI YAPI

imar Kanunu muhteviyati itibariyle yerlesme
yerleriile bu yerlerdeki yapilasmalarin; plan,
fen, saglik ve gevre sartlarina uygun tesek-
kalunu saglamak amaciyla duzenlenmisgtir.
Nitekim ayni kanunun 20. maddesinde imar
planinin yonetmelik, ruhsat ve eklerine uy-
gun olarak yapilmasi gerektiginden soz et-
mistir. Bu nedenle u¢ sarttan sayilanlardan
birine uyulmadigi takdirde yapi ‘aykir yap!’
hukmune dusecektir. S6z konusu aykiri ya-
pinin tespit edilmesi halinde ise imar Kanu-
nu’nun 32. maddesi uyarinca yapi muhurle-
nerek insaat derhal durdurulacaktir.

imar Kanunu’na aykiri yapi ifadesi detayli
olarak 3290 Sayili Kanun ile Bazi Maddeleri
Degistirilen ve Bazi Maddeler Eklenen 2981
sayill Kanunu’nun Uygulanmasina Dair Yo-
netmelik’in 4. maddesinin 4. fikrasinda™
tanimlanmistir: “Ruhsatsiz yapilar, ruhsat
ve eklerine, fen ve saglik kurallarina, kat ni-
zamina, taban alanina, komsu mesafelerine,
imar yoluna, 6n cephe hattina, bina derinli-
gine, imar plani bélgeleme esaslarina aykiri
olan, komsu parsele veya imar planlarinda
yol, yesil alan, otopark gibi kamu hizmet ve
tesisleri icin ayrilmis alanlara tecavizden,
kesin insaat yasadi olan yerlere insa edilen
yapilardir”. Bununla birlikte Plansiz Alanlar
imar Yonetmeligi'nin® (“Plansiz Alanlar
imar Yénetmeligi”) 4. maddesinde de imar
Kanunu’na aykiri yapinin tanimi yapilmistir.
Buradaki diizenlemeye gore imar Kanunu’na
aykiri yapi: “Muhtarliktan izin alinmadan ya-
pilan yapilar, ruhsatsiz, ruhsat ve eklerine, fen
ve saglik kurallarina aykiri olan, kat nizami, ta-
ban alani, komsu mesafeleri, 6n cephe hatti,
bina derinligi ve benzeri konulardaki mev-
zuat haktumlerine uygun olmayan yapilar ile
komsu parsele, yola, kamu hizmet ve tesisleri
icin ayrilmis alanlara tecaviz eden veyainsa-
at yasagi olan yerlere ingsa edilen yapilardir.”
olarak tanimlanmistir™,
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OWNER’S LIABILITY DUE TO STRUCTURES IN VIOLATION OF ZONING LAW

A. Unlicensed Structures

Structures built in violation of the relevant
provisions of the Zoning Law are not consid-
ered “legal structures”. Structures construct-
ed without obtaining a building license or
without meeting the conditions specified in
Article 27 of the Zoning Law are classified
as unlicensed structures. In practice, such
structures are also referred to as “illegal con-
struction”’s.

There are two possibilities for an unlicensed
building to exist. Either there is a building
that was started to be constructed without
a permit from the beginning, or there is a
building that was initially permitted in ac-
cordance with the law, but later became
contrary to the zoning law for various rea-
sons. There is no difference in terms of legal
characterization between the construction
of the building completely without a license
and the construction of the building with a
license but in violation of the license and its
annexes. Both situations are considered as
unlicensed construction,

Structures whose licenses are revoked are
also considered as unlicensed structures.
When their licenses are revoked by a court
decision or by the administration, these
buildings cease to have a building license
and become unlicensed structures™.

A. Ruhsatsiz Yapilar

imar Kanunu'nun ilgili hukamlerine aykiri
inga edilen yaplilar “yasal yap” olarak kabul
edilmez. Yapi ruhsati alinmaksizin veya imar
Kanunu’nun 27. maddesinde belirtilen kosul-
lar saglanmaksizin insa edilen yapilar ruhsat-
sizyapl kategorisine girmis olur. Uygulamada
bu tur yapilar “kacak insaa” olarak da adlan-
dinlmaktadir’s.

Ruhsatsiz bir yapinin var olabilmesi icin iki
ihtimal s6z konusudur. Ya bastan itibaren
izinsiz olarak ingasina baslanmig bir yapi var-
dir ya da baslangicta hukuka uygun olarak
izin alindigi halde sonradan cesitli nedenler-
le imar hukukuna aykiri hale gelmis bir yapi
s6z konusudur. Yapinin tamamen ruhsatsiz
olarak insa edilmesi ile ruhsat alinmis ancak
ruhsata ve eklerine aykiri olarak yapilmasi
arasinda hukuki nitelendirme agisindan bir
fark bulunmamaktadir. Her iki durum da ruh-
satsiz yapi olarak degerlendirilmektedir’s.

Ruhsati iptal edilen yapilar da ruhsatsiz yapi
olarak kabul edilir. Ruhsatlart mahkeme ka-
rarl veya idare tarafindan iptal edildiginde,
bu yapilar yapi ruhsati stattstinden ¢ikarak
ruhsatsiz yapi statistne gecer".

IMAR HUKUKUNA AYKIRI YAPILARDAN KAYNAKLI MALIKIN SORUMLULUGU

B. Structures Contrary to Li-
cense and Annexes

Structures contrary to the license and its an-
nexes may occur in two ways: contradiction
to the project in the internal dimensions of
the building and contradiction to the project
in the external dimensions of the building.
Changesin the width and height of skylights
and staircases can be given as an example
of contradiction to the project in its internal
dimensions. On the other hand, in the ex-
ternal dimensions of the building, the in-
crease or decrease of the length and height
of the building in a way that was not foreseen
in the project. Therefore, as stated before,
in the event that changes are made to the
building after obtaining a building license, it
will be necessary to obtain a new license’®.

C. Buildings Contrary to Oth-
er Zoning Rules

1. Structures Contrary to Science
and Health Rules

According to the Unplanned Areas Zoning
Regulation, structures built without ob-
serving the rules of science and health are
considered to be in violation of the Zoning
Law. Within the scope of zoning integrity, itis
obligatory to create a uniform whole with the
environment. Likewise, as a requirement of a
safe environment, it is a basic requirement
of proper construction that the structures
are robust and regular. In this framework,
it means taking into account the structural
quality of the building to be built, its type,
the construction technique to be applied,
the conditions such as the characteristics of
the materials in the building, and taking into
account the rules of science and health.

2. Buildings Violating Floor Regula-

tions, Floor Area, Neighbor Distan-
ces, Front Facade Line, Building

B. Ruhsat ve Eklerine Aykiri
Yapilar

Ruhsat ve eklerine aykiri yapilar, yapinin i¢
boyutlarinda projeye aykirilik ve yapinin dig
boyutlarinda projeye aykirilik olmak tzere iki
sekilde ortaya ¢ikabilir. i¢c boyutlarinda pro-
jeye aykiriiga ornek olarak i1siklik ve merdi-
venlerin genislik ve yuksekliginde degisiklik
yapilmasi verilebilir. Bununla beraber, yapi-
nin dis boyutlari projeye aykirilikta ise boyu
ve yuksekliginin projede 6ngoérulemeyen
sekilde artirilmasi ve azaltilmasi verilebilir.
O halde daha 6nce belirtildigi Uzere, yapi
ruhsati alindiktan sonra yapida degisiklik
yapilmasi halinde yeniden ruhsat alinmasi
gerekecektir®,

C. Diger imar Kurallarina Ay-
kiri Yapilar

1. Fen ve Saglik Kurallarina Aykiri
Yapilar

Plansiz Alanlar imar Yonetmeligi'ne gére fen
ve saglik kurallari gozetilmeden yapilan yapi-
lar imar Kanunu'na aykiri yapi sayilir. Yapilas-
manin imar butanlagu kapsaminda cevreyle
yeknesak sekilde bir butun olusturulmasi zo-
runludur. Ayni sekilde guvenli bir cevreninde
geregi olarak yapilarin saglam ve duzenli ol-
masl uygun yapilasmanin temel geregidir®.
Bu cercevede inga edilecek yapinin yapisal
niteligi, tary, uygulanacak ingaat teknigi, ya-
pidaki malzemelerin 6zelligi gibi kosullarin
dikkate alinmasi, fen ve saglik kurallarinin
g6z 6nunde bulundurulmasi demektir.

2. Kat Nizami, Taban Alani, Komsu
Mesafeleri, On Cephe Hatti, Bina
Derinligi ve Benzeri Kurallara

Depth and Similar Rules

Law No. 634 on Condominium (“Condo-
minium Law") stipulates that the construc-
tion must be completed and usable in order
to establish a condominium?. If these condi-
tions are violated, a building that violates the
Condominium Law is formed.

Floor area refers to the area covered by the
projection of the part of the structures, in-

Aykiri Yapilar

634 sayili Kat Mulkiyeti Kanunu’nda (“Kat
Mulkiyeti Kanunu”) kat mulkiyeti kurulabil-
mesi icin insaatin tamamlanmis, kullanilabi-
lir olmasi sarti kosulmustur?. Bu sartlar ihlal
edildigi takdirde Kat Mulkiyeti Kanunu'ndan
dogan imara aykiri yapi hali olusmus olur.

Taban alani, bahc¢ede yapilan eklenti ve mus-
temilati dahil yapilarin tabii zemin veya tes-
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OWNER’S LIABILITY DUE TO STRUCTURES IN VIOLATION OF ZONING LAW

cluding the annexes and outbuildings built
in the garden, on the natural ground or
leveled ground, provided that it does not vi-
olate the building approach limit. In the event
that the said projection area violates the
building approach limit, an illegal structure

occurs.

In the rules related to neighboring distanc-
es, detached building is another zoning rule
that should be taken into consideration. The
distance of the building to the neighboring
parcel boundary is important in the discrete
building layout. The neighboring distance
is measured by the height and width of the
building and the number of dwelling or us-
age units. In the event that a building over-
flows into the neighboring parcel, a flood
structure is formed?'.

3. Structures Started without Noti-
fication to the Mukhtar’s Office

Article 27 of the Zoning Law and the Regula-
tion on Unplanned Structures also stipulate
the requirement to notify the mukhtar’s of-
fice. However, even though this is valid for
the structures in question, the Unplanned
Structures Regulation categorizes structures
built without notification to the mukhtar's
office, without a special building condition,
as structures in violation of the Zoning Law.

IV. OWNER’S LIABILI-
TY DUE TO CONTRARY
STRUCTURES

Itis clear that sanctions should be imposed if
it is determined that an unlawful construction
has occurred. The sanctions to be imposed
due to the unlawfulness in question are di-
vided into two as judicial and administrative
sanctions. Administrative sanctions are divid-
ed into two as administrative fines and revo-
cation of the contracting certificate?2.

A. Administrative Sanctions

Article 32 of the Zoning Law stipulates that
if the administration determines that the
construction violates the zoning law, the
construction shall be stopped immediately,
the building shall be demolished or a build-
ing holiday report shall be issued. However,
pursuant to Article 42/2 of the Zoning Law,
the Administration may also impose an ad-
ministrative fine on the owner of the building
in case of unlawful acts and situations.

viye edilmis zemin Uzerinde kalan kisminin,
yapiyaklasma siniriniihlal etmemek kaydiyla
parseldeki izdusamunuan kapladig alani ifa-
de eder. S6z konusu iz dusum alaninin yapi
yaklasim sinirini ihlal etmesi halinde kanuna
aykiri yapi meydana gelir.

Komsu mesafelerle ilgili kurallarda ayrik
yap|, bir diger g6z éntinde bulundurulmasi
gereken imar kuralidir. Yapinin komsu parsel
sinirina uzakligi ayrik yapi duzeninde énem-
lidir. Komsu mesafesi, yapinin yuksekligi ve
genisligi, konut ya da kullanim birimi sayisi ile
olculur. Komsu parsele tasacak sekilde yapi
yapilmasi durumunda tasgkin yapi meydana
gelmis olur?'.

3. Muhtarliga Bildirim Yapilmadan
Baslanan Yapilar

imar Kanunu’nun 27. maddesiyle birlikte
Plansiz Yapilar Yonetmeligi'nde de muhtar-
liga bildirim yapilmasi sarti getirilmistir. An-
cak her ne kadar s6z konusu yapilar igin bu
durum gegcerli olsa da Plansiz Yapilar Yonet-
meligi'nde 6zel bir yapi durumu olmaksizin,
muhtarliga bildirim yapilmadan yapilan ya-
pilar imar Kanunu’na aykiri yapi kategorisine
sokulmustur.

IV. AYKIRI YAPILARDAN
KAYNAKLI MALIiKIiN SO-
RUMLULUGU

Hukuka aykir yapi meydana geldiginin tes-
piti halinde yaptinm uygulanmasi gerektigi
aciktir. S6z konusu hukuka aykiriliktan kay-
nakli uygulanacak yaptinmlar, adli ve idari
yaptinmlar olarak ikiye ayrilir. idari yaptirm-
lar ise kendi arasinda, idari para cezasi ve
muteahhitlik belgesinin iptali olarak ikiye
ayrilmaktadir?2,

A. Iidari Yaptirnmlar

imar hukukuna aykiri yapilarin idare tarafin-
dan belirlenmesi halinde imar Kanunu'nun
32. maddesinde, gerekli hallerde insaatin
derhal durdurulmasi, yapinin yiktirilmasi
veya yapi tatil tutanaginin duzenlenmesin-
den bahsetmistir. Bununla birlikte, idare imar
Kanunu'nun 42/2. maddesi uyarinca, hukuka
aykari fiil ve durumlarin ortaya ¢ikmasi halin-
de yapi sahibine idari para cezasi da uygula-
nabilecektir.

IMAR HUKUKUNA AYKIRI YAPILARDAN KAYNAKLI MALIKIN SORUMLULUGU

In a decision regarding unlicensed build-
ings, the Council of State authorizes the
imposition of a fine on the building’s owner,
deeming it adequate for the administration to
identify the unlicensed building or the build-
ing constructed in violation of the license?.
The validity of the fine is unaffected by the
fact that the building owner was not given
the full one-month period required by law to
eliminate the license non-compliance, or that
the period was not given at all.

1. Imnmediate Suspension of Cons-
truction and Demolition Order

Administrative sanctions, which are listed
as immediate suspension of construction
and demolition of the building, are included
in Article 32 of the Zoning Law. It should be
highlighted as a significant point that the leg-
islator has provided the building owner with
the opportunity to remedy these zoning law
violations with this article and has anticipat-
ed progressively harsher penalties for failure
to do so.

As soon as the administration learns about
the illegal construction ex officio or upon
notification, it seals the construction and
decides to stop it immediately. In addition,
pursuant to Article 32/3 of the Zoning Law,
the relevant administration notifies the land
registry office in writing within 7 days at the
latest that the building is in violation of the
Zoning Law. Thus, it is recorded in the dec-
larations section of the title deed records.
The owner of the building may request the
relevant administration to remove the seal
by obtaining a license within 1 month at the
latest from the notification or by bringing the
building into compliance with the license. If
it is concluded that the contradiction to the
license has been eliminated or the building
has been licensed, or the building has been
brought into compliance with the license,
the municipality and/or governorship shall
lift the seal and allow the construction to
continue.

If the previous decision to stop the construc-
tion is not complied with, the license will be
canceled and the building will be demol-
ished. Therefore, the administration must first
warn the building owner and give a deadline
for the elimination of the contradiction. If
the non-compliance with the license and
its annexes is not corrected even though 1
month has passed since the determination
and building holiday report, the demolition

Danistay, ruhsata aykiri yapilar i¢in verdigi
bir kararda, idarenin ruhsatsiz veya ruhsata
aykiri yapiyi tespit etmesini yeterli gorerek
yapi sahibine para cezasi verilmesini onay-
lamaktadir?. Kanun geregi ruhsata aykirlik-
larin giderilmesi i¢in yapi sahibine verilmesi
gereken bir aylik surenin eksik verilmesi veya
hic verilmemesi, para cezasinin gecerliligini
etkileyen bir sebep degildir.

1. insaatin Derhal Durdurulmasi
ve Yikim Karari

insaatin derhal durdurulmasi ve yapinin yik-
tirilmasi olarak sayilan idari yaptirimlar, imar
Kanunu'nun 32. maddesinde yer almakta-
dir. Onemli bir nokta olarak belirtilmelidir ki,
kanun koyucu bu maddeyle imar hukukuna
aykinyapilaricin yapi sahibine bu aykiriliklari
duzeltme firsati tanimis ve bu duzeltmelerin
yapilmamasi halinde kademeli olarak artan
yaptinmlar 6ngoérmustar?,

idare resen veya ihbar tizerine kacak yapiy!
oOgrendigi andan itibaren yapiyr muhurleye-
rek, insaatin derhal durdurulmasina karar
verir. Bunun yani sira, imar Kanunu madde
32/3 uyarinca yapinin, imar Kanunu’na ay-
kin oldugu bilgisi ilgili idare tarafindan tapu
dairesine en gec 7 gun icinde yazili olarak
bildirilir. Boylece tapu kayitlarinin beyanlar
hanesine kaydedilmesi saglanir. Yapi sahibi,
tebligattan itibaren en gec 1 ay i¢cinde ruhsat
alarak ya da yapisini ruhsata uygun hale ge-
tirerek muhrun kaldintmasini ilgili idareden
isteyebilir. Ruhsata aykirilik bulunan bir yapi-
da, bu aykinligin giderildigi veya yapiya ruh-
satin alindigi, ya da yapinin ruhsata uygun
hale getirildigi sonucuna varilirsa, belediye
ve/ veya valilik tarafindan mahar kaldinlir ve
insaatin devamina izin verilir.

Oncesinde verilen ingaati durdurma kararina
uyulmadigi takdirde, verilmis olan ruhsat ip-
tal edilir ve yapi hakkinda yikim karari alinir.
Dolayisiyla idare 6ncelikle yapi malikine uya-
rida bulunmali ve aykiriigin giderilmesi i¢in
sure vermelidir. Tespit ve yapi tatil tutanagi
Uzerinden 1 ay gectigi halde ruhsat ve ekle-
rine aykirilik giderilmedigi takdirde yikim ka-
rari gundeme gelecektir. Nitekim Danigtay’in
verdigi bir kararda “Yapi sahibine, yapisini
mevzuata uygun hale getirmesi icin gerekli
uyarinin yapilmasi gerekirken, dogrudan ya-
pinin yikimina yol acacak sekilde insaat ruh-
satinin ve yapi kullanma izin belgesinin iptali
ve yikim karari verilmesi hukuka aykiridir”.
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decision will come to the agenda. As a matter
of fact, in a decision of the Council of State,
“While the building owner must be given
the necessary warning to bring the build-
ing in compliance with the legislation, it is
against the law to cancel the construction
license and occupancy permit and to issue a
demolition decision in a way that will directly
lead tothe demolition ofthe building?. “Like-
wise, in order to decide on the demolition of
the building in violation of the license, the
occupancy permit must first be canceled.
In anotherdecision of the Council of State, “In
order to decide on the demolition of the parts
of a building that is in violation of the license,
the occupancy permit must be canceled”?®.
Thus, the Council of State found it unlawful to
decide to demolish the building without the
necessary warning to the owner.

The building owner is responsible for de-
molishing the building for which a dem-
olition order has been issued by the ad-
ministration. If the building owner fails to
demolish the building, the demolitionis car-
ried out by the administration and the dem-
olition costs are collected from the building
owner?. In addition, the legislator has not
regulated that the relevant person should
be given a deadline after the demolition
decision. The time period to be determined
for demolition is decided by taking into
consideration factors such as the condition
of the structures, their location, public order
and negative effects on the surrounding peo-
ple%.

Ayni sekilde ruhsata aykiri olan yapinin yiki-
mina karar verilmesi icin 6ncelikle yapi kul-
lanma izninin iptal edilmesi gerekir. Danig-
tay’in verdigi bir baska kararda ise; “Mevcut
haliyle yapi kullanma izni bulunan bir yapinin
ruhsata aykiri kisimlarinin yikimina karar ve-
rilebilmesi icin, yapi kullanma izninin iptal
edilmesi gerekmektedir”?5. Boylelikle Danis-
tay, yapi sahibine gerekli uyari yapilmadan
yapinin yikilmasi yonunde karar verilmesini
hukuka aykin bulmustur.

idare tarafindan hakkinda yikim karari veri-
len yaplyi yikma vazifesi yapi sahibine aittir.
Yapi sahibi yikimi yapmazsa, yikim idare ta-
rafindan gercgeklestirilir ve yikim masraflar
da yapi sahibinden alinir?’. Ayrica, kanun
koyucu yikim karari sonrasindaiilgilisine sure
verilmesi gerektigine dair bir duzenleme ge-
tirmemistir. Yikim igin belirlenecek sure, ya-
pilarin durumu, konumlari, kamu duzeni ve
cevredeki insanlar Uzerinde olumsuz etkiler
gibi faktorler géz 6nunde bulundurularak
karar verilir?,

IMAR HUKUKUNA AYKIRI YAPILARDAN KAYNAKLI MALIKIN SORUMLULUGU

2. Revocation of Building License

2. Yapi Ruhsatinin iptali

If the construction is not started within 5
years or if it is built in violation of the Zon-
ing Law and the Unplanned Areas Zoning
Regulation, the building permit shall be can-
celed. In this case, the permit shall be can-
celed and the construction shall be sealed
and the construction shall be stopped. If
this violation is not corrected within 30 days
from the date of sealing, the building permit
shall be canceled.

a. Owner’s Rights Against Revoca-
tion of License

If the administration has issued a building
license to the owner as a result of the exam-
ination and there is a construction in accor-
dance with the existing building license, the
level reached by the building owner will give
rise to a vested right?. In a decision of the
Council of State; “In the event that it is de-
termined that the building was built in accor-
dance with the construction license before
the judicial decisions, it should be accepted
that the construction has been completed for
the building or parts of the building and the
acquired right has arisen”®, According to the
approach of the Council of State, if the parts
of the building completed in accordance with
the construction license become illegal as a
result of changes in the zoning status, the
building will not be protected and cannot
be put into use by granting occupancy per-
mit. However, the owner of the building who
continues the construction by relying on the
decision of the administration will have the
right to collect the expenditures from the
administration. In the event that the parts
contrary to the redetermined construction
rights are demolished, a full judicial action
may be filed.

3. Administrative Fine

The legislator has imposed an administra-
tive fine, which is one of the administrative
sanctions against those responsible for
unlawful construction. In fact, Article 42
of the Zoning Law contains a regulation on
this matter: “Administrative fines of not less
than 1,000 Turkish Liras shall be imposed, de-
pending on whether it threatens the safety of
life and property and the magnitude of the vi-
olation". The calculation of the administrative
fine is found by determining the amount
based on the square meter calculation of
the contrary construction, depending on the
intensity of the violation. The decision of

Yapiya 5 yilicinde baglanmamis olmasi veya
imar Kanunu’na, Plansiz Alanlar imar Yonet-
meligi'ne aykin bir sekilde yapilmis olmasi
halinde yapi ruhsati iptal edilir. Bu halde, ve-
rilmis izin iptal edilir ve aykin yapilmis olan
yapl muhurlenerek insaat durdurulur. Ma-
harleme tarihinden itibaren 30 gunicinde bu
aykinligin giderilmemis olmasi halinde yapi
izni iptal edilir.

a. Ruhsatin iptaline Karsi Malikin
Haklari

idare yapilan inceleme sonucu malike bir
yapl! ruhsati vermisse ve mevcut ingaat ruh-
satina gore bir yapi s6z konusuysa yapi ma-
likinin geldigi seviye kazanilmis hak dogura-
caktir?®, Danistay verdigi bir kararda; “Yargi
kararlarindan énce, yapinin insaat ruhsatina
uygun olarak yapildiginin belirlenmesi duru-
munda, yapi veya yapi kisimlari icin ingaatin
tamamlandigi ve kazanilmig hakkin dogdugu
kabul edilmelidir*°. Danistay’in yaklagimina
gore, ingaat ruhsatina uygun tamamlanmis
olan yapi kisimlari, imar durumundaki de-
gisiklikler sonucunda hukuka aykiri hale
gelirse, yapi korunamayacak ve iskan izni
verilerek kullanima acilamayacaktir. Ancak
idarenin kararina guvenerek ingaata devam
eden yapi maliki, yapmis oldugu harcamalari
idareden tahsil etme hakkina sahip olacaktir.
Yeniden belirlenen yapilasma haklarina aykiri
kisimlarin yiktirlmasi durumunda tam yargi
davasi acilabilir.

3. idari Para Cezasi

Kanun koyucu, hukuka aykiri yapi nedeniyle
sorumlular hakkinda idari mueyyidelerden
biri olan idari para cezasi koymustur. Oyle ki
imar Kanunu’nun 42. maddesi bu hususta
bir duzenleme icerir; “Can ve mal emniyetini
tehdit edip etmedigine ve aykinligin bayuk-
lagune gore, 1.000 Turk lirasindan az olma-
mak Uzere, idari para cezalari uygulanir”. idari
para cezasinin hesaplamasi aykiriligin yo-
gunluguna bagli olarak, aykiri yapilagmanin
metrekare hesabi Gzerinden miktar belirle-
mesiyle bulunur. idare para cezasi verilmesi
kararini, aykiriyapiy1 6grendikten itibaren 10
is gunuicerisinde almak zorundadir. Bu sure
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the administration to impose a fine must be
taken within 10 working days after learning
about the violation. After this period, it is not
possible for the administration to implement
this decision®'.

4. Criminal Sanction

Pursuantto Article 184 of the Turkish Criminal
Code No. 5237% (“TCC"), within the scope
of the crime of causing zoning pollution, a
person who constructs or has constructeda
building without a building license orinviola-
tion of a building license shall be sentenced
to imprisonment from one year to five years.
If the building constructed without a build-
ing license or in violation of the building
license is later brought into conformity with
the zoning plan, no public prosecution will
be initiated against the persons who con-
structed or had the building constructed and
the persons who allowed the construction
sites to be connected to electricity, water or
telephone. If there is an existing public case,
it will be dismissed and the convicted penalty
will be completely eliminated. This provision
can be considered as a special effective re-
morse provision,

a. Criminal Sanctions in Case of
Death and Injury Due to Earth-
quake

In the event of death or injury as a result of
the demolition of illegal structures, it is of
great importance to determine the criminal
law responsibility in a fixed manner. It is
one of the primary and indispensable con-
ditions in terms of compliance with the law
that a constructed building complies with
the 1/5000 and 1/10000 scale master de-
velopment plan, which is defined in Article
5 of the Zoning Law, which is prepared by
each municipality every five years in order to
determine its own environmental order and
approved and put into force by the municipal
council.

In a scenario where the contractor constructs
a building in violation of the legislation and
then a possible earthquake disaster occurs, it
is inevitable that loss of life will occur. Since
more than 50,000 lives were lost and more
than 100,000 injured as a result of negligent
and/or negligently constructed illegal build-
ings in the Kahramanmaras earthquake that
occurred on February 6, 2023, the extent to
which the building owner, the contractor
and the persons who have the authority to

gectikten sonraidarenin bu karari uygulama-
simumkun degildir®'.

4. Cezai Yaptirim

Kacak yapilarla mucadele kapsaminda, 5237
sayili Turk Ceza Kanunu'nun?®? (“TCK") 184.
maddesi uyarinca, imar kirliligine neden
olma sugu kapsaminda, yapi ruhsati alinma-
dan veya ruhsata aykiri olarak bina yapan ya
da yaptiran kisinin bir yildan bes yila kadar
hapis cezasi ile cezalandirilmasi 6ngérulmus-
tur. Ruhsatsiz yada ruhsata aykiri olarak inga
edilen bina daha sonra imar planina uygun
hale getirilirse, binayiinga eden veya yaptiran
kisiler ile santiyelere elektrik, su veya telefon
baglantisi yapilmasina izin veren kisiler hak-
kinda kamu davasi agilmaz. Mevcut kamu
davasi varsa duser ve mahkdum edilen ceza
tamamen ortadan kalkar. Bu duzenleme, 6zel
bir etkin pismanlik hukmu olarak degerlen-
dirilebilir®.

a. Depremden Kaynakli Olim ve
Yaralanma Halinde Cezai Yapti-
rimlar

Mevzuata aykiriyapilarin yikilmasi sonucun-
da 6len veya yaralanan olmasi halinde, ceza
hukuku sorumlulugunun sabit bir sekilde be-
lirlenmesi buyuk ®nem arz eder. insa edilmis
bir yapinin, her belediyenin kendi ¢cevre du-
zenini belirlemesi adina, bes yilda bir duzen-
ledigi ve belediye meclisi tarafindan onay-
lanip yururluge girdigi, imar Kanunu’nun
5. maddesinde de tanimlanan, 1/5000 ve
1/10000 olgekli nazim imar planina uygun
olmasi, hukuka uygunluk agisindan asli ve
olmazsa olmaz sartlarin basinda gelir.

Yuklenicinin mevzuata aykir bina insa et-
mesi ve ardindan olasi bir deprem faciasinin
yasanacad! bir senaryoda, can kayiplari-
nin meydana gelmesi kaginilmazdir. Zira 6
Subat 2023 tarihinde meydana gelen Kah-
ramanmaras depreminde ihmali ve/ veya
icrai olarak yapilmis kacak yapilar sonucu
50.000'den fazla can kaybi, 100.000'den
fazla yaralanma olmusken, yapi sahibi, yuk-
lenici ve denetim yetkisine haiz kisilerin ne
derece sorumlu olacaklar izaha muhtagtir.
Bu nedenle, depremde gergeklesen 6lumve
yaralanma olaylarinda faillerin hangi manevi

IMAR HUKUKUNA AYKIRI YAPILARDAN KAYNAKLI MALIKIN SORUMLULUGU

supervise will be responsible is in need of
explanation. Therefore, in order to determine
the moral element for which the perpetra-
tors will be held responsible in cases of death
and injury in earthquakes, the act must first
be determined. In order to make this de-
termination, samples should be duly taken
from the destroyed buildings and these
samples should be subjected to technical
analysisand examined by an expert. This pro-
cessisbothalegaland adefactoobligation3.

In a decision made by the 12th Crimi-
nal Chamber of the Court of Cassation as
a result of the death of two people under
the cave-in of a building in an earthquake,
“The defendant, who caused the complete
collapse of the apartment building and the
death oftwo people underthe cave-in, should
besentenced by moving furtheraway fromthe
lower limit by considering the principle of
proportionality in punishment in accordance
with the rules of justice and equity. At this
point, it is understood that the defendant did
not fulfill his obligations at every stage of the
collapsed building, and that the conditions
of conscious negligence have occurred
against him by acting against the obliga-
tion of attention and care in terms of this fore-
seeable result”. As a result of this decision,
the Court of Cassation ruled that the crime
of manslaughter with conscious negligence
was committed in respect of the building
owner, the contractor and the construction
supervisor.

unsurdan sorumlu tutulacaginin belirlenme-
si icin oncelikle fiilin tespit edilmesi gerek-
mektedir. Bu tespitin yapilabilmesi adina,
yikilan binalardan usultne uygun sekilde
ornekler alinmali ve bu 6érnekler teknik ana-
lizlere tabi tutularak bilirkisi tarafindan ince-
lenmelidir. Bu sture¢ hem hukuki hem de fiili
bir zorunluluk arz etmektedir®4.

Yargitay 12. Ceza Dairesi'nin depremde iki
kisinin bir binada godc¢uk altinda kalarak ol-
mesi sonucu verdigi bir kararda; “Apartma-
nin tamamen ¢ékmesine ve iki kiginin gé¢cuk
altinda kalarak 6lmesine asli kusurlu olarak
neden olan sanik hakkinda, adalet ve hakka-
niyet kurallari uyarinca cezada orantililik ilke-
si gozetilerek alt sinirdan daha fazla uzaklas-
mak suretiyle ceza tayini gerekir. Bu noktada
sanigin yikilan binanin her asamasinda tzeri-
ne dugen yukumldalukleriyerine getirmedidi,
ongdrulebilen bu netice bakimindan dikkat
ve 6zen yakumlulugune aykir davranarak
hakkinda bilincli taksirin kosullarinin olustu-
du anlasilmaktadir”®®. Bu karar sonucunda
Yargitay, yapi sahibi, muteahhit ve insaatin
fenni mesulu agisindan bilingli taksirle adam
oldurme sucunun islendigine hukmetmistir.

Bununla birlikte depremden kaynakli ya-
pinin hasar almasi ve sonrasinda yardim
faaliyetlerinin yetersiz kalmasi ve can kayip-
larinin yasanmasi tizerine Avrupa insan Hak-
lari Mahkemesi'ne (“AIHM") yapilan bireysel
basvuruda, mahkeme, idarenin s6z konusu
bolgede deprem riski bulundugunu bildigini
ve yapl ruhsatlarinin verilmesi ile arazi kulla-
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However, in an individual application
to the European Court of Human Rights
("ECtHR") following the damage to the
building caused by the earthquake and the
inadequacy of the relief activities and loss of
life afterwards, the court accepted that the
administration knew that there was an earth-
quakeriskinthe area in question and thatthe
local authorities were directly responsible for
issuing building permits and regulating land
use®. In the continuation of the judgment,
the ECtHR stated that the destroyed build-
ings in the disaster area did not comply with
construction and safety standards and that
this destruction had severe consequences
on human life and ordered the applicant to
pay material and moral damages®.

B. Private Law Sanctions

1. Responsibility of the Building
Owner

In addition to the responsibility of the build-
ing owner arising from the Zoning Law, the
responsibility arising from private law will
also be in question. Pursuant to the provi-
sions of the Turkish Civil Code No. 472138
("TCC") and the Turkish Code of Obliga-
tions No. 6098%* (“TCO"), the building own-
er may be held liable under strict liability
for damages caused by structures contrary to
the zoning law. In this context, the building
owner is liable for the damages caused by
structures contrary to the zoning law pursu-
ant to Article 69 of the TCO and Atrticle 730
of the TCC.

niminin dizenlenmesinde yerel makamlarin
dogrudan sorumlu oldugunu kabul etmis-
tir®, Kararin devaminda AiHM, afet bolge-
sindeki yikilan binalarin insaat ve guvenlik
standartlarina uygun olmadigini, bu yikimin
insan hayati Uzerinde agir sonuglar dogurdu-
gunu belirterek bagvurucuya maddi ve ma-
nevi tazminat 6denmesine karar vermistir®’.

B. Ozel Hukuktan Dogan Yap-
tirnmlar

1. Yapi Malikinin Sorumlulugu

imar hukukuna aykiri yapilardan kaynakli
yapi malikinin imar Kanunu’ndan gelen so-
rumlulugunun yani sira 6zel hukuktan do-
gan sorumlulugu da s6z konusu olacaktir.
4721 sayili Turk Medeni Kanunu?® (“TMK")
ve 6098 sayili Turk Borglar Kanunu®® (“TBK")
hukumleri uyarinca, imar hukukuna aykiri ya-
pilarin neden oldugu zararlardan dolayi yapi
maliki kusursuz sorumluluk cercevesinde
sorumlu tutulabilir. Bu baglamda, yapi mali-
kinin TBK'nin 69. maddesi ve TMK'nin 730.
maddesi uyarinca imar hukukuna aykir yapi-
larin sebep oldugu zararlar i¢in sorumlulugu
bulunmaktadir.

IMAR HUKUKUNA AYKIRI YAPILARDAN KAYNAKLI MALIKIN SORUMLULUGU

The strict liability regulated under Article 69
of the TCO refers to the legal liability aris-
ing from the damage suffered by a third
party due to construction defects or main-
tenance deficiencies in a building or other
construction work?, At this point, defects in
the construction of the building and mainte-
nance deficiencies indicate a duty of care.
However, failure to fulfill this obligation does
not mean being at fault*'. This is because,
according to Article 69 of the TCO, in order
for the building owner to be held liable, it is
not necessary for the lack of care to reach
the quality of fault*?. At this point, the care-
less behavior may be an act arising from the
building owner, or it may be caused by the
careless act of the third party.

The owner of the work of construction may
be released from liability only in the pres-
ence of reasons that break the causal link.
In this way, the liability foreseen for the own-
er of the building and construction work is
characterized as “aggravated strict liability”
unlike other cases of strict liability“2.

However, in one of its decisions, the Court
of Cassation stated that the owner cannot
be held liable if the causal link is severed
due to force majeure, gross negligence of
the victim or third party; however, in case
of “additional fault” of the owner, the sever-
ing of the causal link will not eliminate the
liability** Subsequently, he mentioned that
the liability of the owner of the building and
structure may be imposed in the presence of
circumstances arising from the breach of the
objective duty of care.

2. Conditions of Liability

a. Deterioration or Lack of Mainte-
nance of Building or Construction
Work

If a building or structure is not suitable for
its function and intended use, or if it is not
constructed in accordance with legal and
technical requirements, it may be said that
there is a defect in the construction of
the structure. However, not all construction
deficiencies should be taken into account,
especially deficiencies that are significant
enough to seriously impede the intended
use®.

TBK'nin 69. maddesinde duzenlenen ku-
sursuz sorumluluk hali, bir bina ya da diger
yapi eserindeki yapim hatalari veya bakim
eksiklikleri nedeniyle uguncu kisinin ugra-
digi zarardan dogan hukuki sorumlulugu
ifade etmektedir®®. Bu noktada yapinin in-
sasindaki hatalar ve bakim eksiklikleri, bir
6zen yukumlualugune isaret eder. Ancak bu
yukumlalagu yerine getirmemis olmak, ku-
surlu olmak anlamina gelmez*'. Zira, TBK'nin
69. maddesine gore yapi malikinin sorumlu
tutulabilmesi icin 6zen eksikliginin kusur ni-
teligine ulasmasi sart degildir*?. Bu noktada
6zensiz davranis, yapl malikinden dogan
bir hareket olabilecedi gibi, t¢uncu kisinin
Ozensiz hareketinden de kaynakli olabilir.

Yapi eseri maliki, ancak illiyet bagini kesen
sebeplerin varligi halinde sorumluluktan
kurtulabilir. Bu sekilde, bina ve yapi eseri ma-
liki icin obngoralen sorumluluk, diger kusur-
suz sorumluluk durumlarindan farkli olarak
“agirlastinlmis kusursuz sorumluluk” olarak
nitelendirilmektedir*® .

Ancak Yargitay, verdigi bir kararinda, illi-
yet baginin mucbir sebep, magdurun veya
ucuncu kisinin agir kusuru nedeniyle ke-
silmesi durumunda malikin sorumlu tutu-
lamayacagini; fakat, malikin “ek kusuru”
bulunmasi halinde, illiyet baginin kesilme-
sinin sorumlulugu ortadan kaldirmayaca-
gini belirtmistir*4. Devaminda ise bina ve
yapi malikinin sorumluluguna, objektif 6zen
yukumlulugunun aykirligindan dogacak
hallerin varligi halinde gidilebileceginden
bahsetmistir.

2. Sorumlulugun Sartlari

a. Bina veya Yapi Eseri Bozukluk
veya Bakim Eksikligi

Bir bina veya yapinin, islevi ve kullanim ama-
cina uygun olmamasi ya da yasal ve teknik
gerekliliklere uygun insa edilmemesi duru-
munda, yapinin ingasinda bir kusur oldu-
gundan so6z edilebilir. Fakat her turl yapim
eksikligi degil, 6zellikle kullanim amacini
ciddi sekilde engelleyecek derecede 6nemli
eksiklikler dikkate alinmalidir#.
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b. Completion of the Building or
Construction Work

According to Article 69 of the TCO, it is
controversial whether strict liability arises
for buildings and structures that have not
been completed or are under construction.
According to an opinion put forward, the
building or structure does not need to be
completed in order for the liability of the
building owner arising from Article 69 of the
TCO to arise*®. The owner of the building may
also be held strictly liable for structures that
are still under construction and incomplete®’.
According to the opposing opinion, in order
for the liability to arise against the owner
due to the deficiency arising from the con-
struction or maintenance, the building must
be completed and started to be used in
accordance with the purpose of allocation“.

During the construction phase of the build-
ing or construction work, when the building
owner and the contractor are not the same
person, the control of the work largely be-
longs to the contractor. It will be difficult to
analyze whether the deficient work arising in
this part is due to the construction phase or
the lack of construction or maintenance. In a
situation where the contractor is actually
responsible, it may be unfair to attribute
responsibility to the owner of the building“°.
As a matter of fact, in a decision of the 3rd
Civil Chamber of the Court of Cassation, a
completed building or construction work
was sought in order to be able to go to
the responsibility of the building owner by
saying “ruhs”.

c. The Damage Has Occurred

It is unquestionably accepted that all kinds
of damages fall within the scope of Article 69
of the TCO. This includes the physical dam-
ages suffered by people in terms of health,
as well as the damages suffered in terms of
property. For example, the collapse of a bal-
cony in a building or work of construction
due to lack of maintenance or defect is a
damage to property.

d. Presence of a Connection of
Causation

In order for the owner of the building or work
of construction to be held liable, the damage
must be caused by a construction defect or
lack of maintenance. What is important here
is the existence of an appropriate causal
link. The causal link can be defined as the

b. Bina veya Yapi Eserinin Tamam-
lanmis Olmasi Hususu

TBK'nin 69. maddesine gore tamamlanma-
mig veya inga halinde olan bina ve yapilaricin
kusursuz sorumlulugun dogup dogmayaca-
g1 tartismalidir. ileri strilen bir goruse goére
yap! malikinin TBK madde 69'dan kaynakli
sorumlulugun dogmasi icin yapinin veya
binanin bitmis olmasi gerekmemektedir*e.
HenUz yapim asamasinda ve tamamlanma-
mig yapilar icin de yapi malikinin kusursuz so-
rumluluguna gidilebilecektir’. Karsit gértse
gore ise, malike karsi yapim veya bakimindan
kaynakli eksikliginden dolayi sorumlulugun
meydana gelmesi i¢in yapinin bitmis ve tah-
sis amacina uygun olarak kullanilmaya bas-
lanmis olmasi icap eder.

Bina veya yapi eserinin yapim asamasinda,
yap! maliki ve muteahhidin ayni kisi olmadi-
@gi1durumlarda, eserin kontrolu buyuk él¢ude
muteahhide aittir. Bu kisimda ortaya ¢ikan ek-
sik eserin ingaat agamasinda mi yoksa yapim
veya bakim eksikliginden mi kaynakli oldu-
gunu cozumlemek guclesecektir. Mateahhi-
din gercek sorumlu oldugu bir durumda yapi
malikine de sorumluluk isnat edilmesi hakka-
niyete aykiri dusebilecektir*. Nitekim Yargi-
tay 3. Hukuk Dairesi'nin verdigi bir kararda
“ruhs.” diyerek yapi malikinin sorumluluguna
gidebilmek icin tamamlanmis bir bina veya
yapl eseri aramigtir®,

c. Zararin Meydana Gelmis Olmasi

Her tarla zararnn TBK'nin 69. maddesi kap-
samina girdigi tartismasiz olarak kabul edil-
mistir. insanlarin saglik yonunden ugradiklari
bedeni zararlarla birlikte esya ydnunden ug-
radiklari zararlar da buna dahildir. Ornegin
bina veya yapi eserindeki balkonun eksik
bakim veya hata sebebiyle ¢okunttuye ug-
ramasi esyaya yonelik bir zararin meydana
gelmesidir.

d. illiyet Baginin Bulunmasi

Bina veya yapi eseri malikinin sorumluluga
tabi tutulabilmesi icin meydana gelen zarar
ile yapim bozuklugu veya bakim eksikligin-
den kaynakli bir zararin ortaya ¢ikmasi gere-
kir. Burada 6nemli olan uygun illiyet baginin
varligidir. illiyet bagy, hukuka aykiri bir eylem
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causal relationship between an unlawful
act and the resulting damage. Although
there are various theories in the doctrine,
the generally accepted theory is the appro-
priate causal link theory®'. According to this
theory, itisevaluated as a bond based on the
possibility of the occurrence of the damage
according to the ordinary course of events
and general life experience or increasing the
probability of the damage®2.

In the appropriate causal link, it is not re-
quired that the faulty building or construc-
tion work directly causes a damage. Howev-
er, if the fault of the injured party is of such
intensity that the causal link is severed, the
injured party shall be liable together with the
owner of the building.

3. Consequences of Liability

a. Right to Compensation

Pursuant to Article 69 of the TCO, even if
the defects in the construction of a building
or a work of construction are not the result
of the owner's act (defect, carelessness,
failure to comply with technical conditions or
plans), the owner is held liable and obliged
to pay for the damage caused. According
to the said article, the owner of the building
or work of construction is obliged to com-
pensate for the damage caused by the ex-
istence of damage, appropriate causal link
and deficient or defective building or work
of construction, which are the conditions of
strict liability. The injured party, after filing a
lawsuit for compensation, bears the burden
of proof regarding the liability of the owner of
the immovable property. However, this law-
suit may also be filed by persons who have a
neighborly relationship. As a matter of fact,
with the regulation introduced in Article 69/2
of the TCO, it is mentioned that the usufruct
and residence right holders will be jointly
and severally liable together with the owner
for the damages arising from the deficien-
cies in the maintenance of the building.

b. Right of Recourse of the Build-
ing Owner

Pursuant to Article 69 of the TCO, the build-
ing owner who compensates the damages
of third parties has the right of recourse to
other persons responsible for this damage.
For example, after the owner compensates
the damages caused by a collapsed build-
ing, he may have recourse to the building

ile ortaya cikan zarar arasindaki nedensellik
iliskisi olarak tanimlanabilir. Doktrinde cesitli
teoriler bulunmasina ragmen, genellikle ka-
bul goren teori uygun illiyet bagi teorisidir®’.
Bu teoriye gore, meydana gelen zararin, olay-
larin olagan akisi ve genel yasam deneyimine
gore meydana gelmesinin mumkun olmasina
veya zararin gerceklesme olasiligini artirma-
sina dayanan bir bag olarak degerlendirilir®2.

Varligi aranan uygun illiyet baginda hatali
bina veya yapi eserinin dogrudan bir zara-
ra sebep olmasi da aranmamaktadir. Ancak
zarar gorenin kusuru illiyet bagini kesecek
yogunlukta ise zarar gbéren de yapi malikiyle
birlikte sorumlu olacaktir.

3. Sorumlulugun Sonuclari

a. Tazminat Hakki

TBK'nin 69. maddesine gore, bir binanin veya
yapi eserinin yapimindaki bozukluklar, mali-
kin eylemi (kusuru, 6zensizligi, teknik kosul-
lara veya planlara uymamasi) sonucu olma-
sa bile, malik sorumlu tutulmakta ve dogan
zararl 6demekle yukumlu kiinmaktadir. S6z
konusu maddeye gore, bina veya yapi eseri
maliki, kusursuz sorumluluk halleri olan zarar,
uygun illiyet bagi ve eksik veya bozuk bina
yadayapi eserinin varligi durumunda neden
oldugu zarar gidermekle yukumladur. Zarar
goren taraf tazminat davasini actiktan sonra,
tasinmaz malikinin sorumluluguna iligkin is-
pat yukunu alir. Bununla birlikte bu davayi
komsuluk iliskisine sahip kisiler de acabilir.
Nitekim TBK madde 69/2'de getirilen duzen-
leme ile intifa ve oturma hakki sahiplerinin de
binanin bakimindaki eksikliklerden dogan
zararlardan, malikle birlikte muteselsil olarak
sorumlu olacaklarindan bahsetmistir.

b. Yapi Malikinin Riicu Hakki

TBK 69. madde uyarinca Ug¢uncu kisilerin za-
rarini tazmin eden yapi sahibi, bu zarardan
sorumlu diger kisilere rucu hakkina sahiptir.
Ornegin, malik goken bir binanin sebep oldu-
Qu zararlar tazmin ettikten sonra, bu zararin
olusumunda sorumlulugu bulunan yapi de-
netim firmasina, mimara, muhendise veya bi-
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OWNER’S LIABILITY DUE TO STRUCTURES IN VIOLATION OF ZONING LAW

inspection company, architect, engineer or
the person he purchased the building from,
who are responsible for the occurrence of
this damage®®. However, if the building’s
violation of the zoning law is caused by the
owner’s own actions, the owner cannot use
the right of recourse.

Thosewho have suffered damagesare noten-
titled tosue forcompensationdirectly against
the persons to whom the building owner
may have recourse. If the damages suffered
by the occupants of the building are caused
by the failure of the administration to fulfill
its duty of building supervision, the injured
parties may prefer to file a lawsuit against
the administration instead of the liability of
the building owners,

V. CONCLUSION

Zoning law stipulates that the building must
be constructed in accordance with the li-
cense and its annexes and regulations in
order to ensure construction. However, it is
important that the license application proce-
dures are duly carried out beforehand. The
construction must be started within 2 years
following the permission granted by the ad-
ministration after the license application pro-
cess duly made.

Structures built without complying with the
rules of zoning law are subject to criminal,
administrative and private law sanctions un-
der the Zoning Law. Such structures include
structures without a license and in violation
of the annexes to the license, structures
contrary to the rules of science and health,
structures in violation of the floor layout, floor
area, neighbor distances, front line, building
depth and similar rules, and structures start-
ed without notification to the mukhtar. Any
building started without complying with
these rules shall be deemed to have entered
the status of a building contrary to the zon-
ing law. The illegal construction may need
to be stopped immediately. In the event that
the construction is stopped, the building per-
mit is canceled by the administration if this
contradiction is not corrected within 30 days
from the date of the decision. In fact, if the
building is not brought into compliance with
the law within the given period, a demolition
decision may be taken by the administration.
In the event that third parties are harmed by
the construction, they have the right to claim
compensation from the owner of the building
in accordance with Article 69 of the TCO.

nayi satin aldigi kisiye racu edebilir®®. Ancak
yapininimar hukukuna aykiri olmasi hali, yapi
malikinin kendi hareketinden kaynaklaniyor-
sa, malik racu hakkini kullanamaz.

Zarar gorenler, yapi sahibinin rucu edebi-
lecegi kisilere dogrudan tazminat davasi
acma hakkina sahip degillerdir. Yapi sakin-
lerinin maruz kaldiklar zararlar idarenin yapi
denetimi gorevini yerine getirmemesinden
kaynaklaniyorsa, zarar goérenler yapi sahibi-
nin sorumlulugu yerine idareye karsi dava
acmayi tercih edebilirler®*.

V.SONUC

imar hukukunda yapilasmanin saglanmasi
icin yapinin ruhsat alinarak ruhsat ve ekle-
rine ve yonetmeliklere uygun olarak insa
edilmesi gerektigi hukam altina alinmistir.
Ancak 6ncesinde ruhsat basvuru islemlerinin
usuline uygun sekilde yapilmasi énem arz
eder. Usuliine uygun yapilan ruhsat basvu-
ru isleminden sonra idare tarafindan verilen
izinle birlikte, takiben 2 yilicinde ingaata bas-
lanmasi gerekir.

imar hukuku kurallarina uymadan insa edilen
yapilar, imar Kanunu gercevesinde cezai, ida-
re ve 6zel hukuktan kaynakli yaptinmlara tabi
tutulur. Bu gibi yapilar arasinda ruhsatsiz ve
ruhsat eklerine aykiri yapilar, fen ve saglik ku-
rallarina aykiri yapilar, kat nizami, taban alan,
komsu mesafeleri, 6n cephe hatti, bina derin-
ligi ve benzeri kurallara aykiri yapilar ve muh-
tarliga bildirim yapilmadan baslanan yapilar
sayilabilir. Bu kurallara uyulmadan baslanan
heryapi, imar hukukuna aykir yapi statistne
girmis sayilir. Kanuna aykiri insa edilen yapi-
nin derhal durdurulmasi gerekebilir. insaatin
durdurulmasi halinde ise kararin verildigi
tarihten itibaren 30 gun icinde bu aykirligin
giderilmemis olmasi halinde idare tarafindan
yaplizniiptal edilir. Hatta verilen surede, yapi,
hukuka uygun duruma getirilmezse idare ta-
rafindan yikim karar alinabilir. Yapidan kay-
nakli uguncu kisilerin zarar gérmesi duru-
munda ise zarar goérenlerin yapi sahibinden
TBK'nin 69. maddesi uyarinca tazminat talep
etme haklarn bulunmaktadir.
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