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The study evaluates the monetary value of trademarks, patents, design
rights, and copyrights included in the group of acquired property and

their distribution between spouses.

Cahsma kapsaminda; edinilmis mal grubuna dahil olan marka, patent ve
tasarim haklari ile telif haklarna iliskin ekonomik degerin tespiti ve esler
arasinda paylastirilmasi hususu degerlendirilmektedir.
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I.INTRODUCTION

In our civil law system, a property regime
relationship arises between spouses upon
marriage. Unless otherwise agreed, the le-
gal property regime applied is the regime
of participation in acquired property. Ac-
cording to this regime, properties consid-
ered “acquired” are subject to liquidation
between spouses after divorce. Although
they are not tangible assets, intellectual and
industrial rights such as trademarks, pat-
ents, designs, and copyrights, due to their
economic value, can also be included in the
liquidation as acquired property within the
framework of the regime of participation in
acquired property.

Within the scope of Turkish family law, a
property regime relationship arises between
spouses with the establishment of the marital
union. Before January 1, 2002, the “Separa-
tion of Property” regime was legally accept-
ed. Still, with the enactment of the Turkish
Civil Code’ No. 4721 (“TCC") on the men-
tioned date, the legal property regime was
determined as the “Regime of Participation
in Acquired Property” by law. One of the
optional property regimes, which include (i)
separation of property, (ii) separation of prop-
erty with distribution, and (i) community of
property, is the regime of participation in

I. GiRiS

Medeni hukuk sistemimizde evlenmeyle
birlikte esler arasinda mal rejimi iligkisi do-
gar. Aksi kararlastirilmadigr muddetce uy-
gulanan yasal mal rejimi, edinilmis mallara
katilma rejimidir. Bu rejime gore “edinilmis”
kabul edilen mallar, bosanma sonrasinda
esler arasinda tasfiyeye tabi tutulur. Her ne
kadar somut bir varlik olmasalar da, eko-
nomik deger tasimalar dolayisiyla marka,
patent, tasarim, telif haklari gibi fikri ve sinai
haklar da edinilmis mallara katilma rejimi
cercevesinde edinilmis mal olarak tasfiyeye
dahil edilebilmektedir.

Turk aile hukuku kapsaminda evlilik birligi-
nin kurulmasi ile esler arasinda bir mal rejimi
iliskisi dogar. 01.01.2002 tarihi 6ncesinde
“Mal Ayrilig1” rejimi yasal olarak kabul edil-
misken anilan tarih itibariyle 4721 sayili Tark
Medeni Kanunu'nun' (“TMK") yurarluge
girmesiyle birlikte yasal mal rejimi “Edinil-
mis Mallara Katilma Rejimi” olarak kanunen
belirlenmigtir. Eslerin herhangi bir se¢im
yapmaksizin evlilik akdinin tamamlanmasi
ile tabi olacaklari edinilmis mallara katilma
rejimi, eslerin yine ihtiyar dogrultusunda (i)
mal ayriligy, (i) paylasmali mal ayriligi ve (iii)
mal ortakligi rejimlerinden ibaret secimlik
mal rejimlerinden biri olarak da belirlenebilir.
Uygulamada siklikla eslerin mal rejimi secimi
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acquired property that spouses will be sub-
ject to upon the completion of the marriage
contract without having any choice. In prac-
tice, it is often observed that spouses do not
choose a property regime and, therefore, are
subject to the legal property regime. In the
legal property regime, the principle is that
no property valuation/distinction is made
as long as the marriage continues; in the
event of the termination of the marriage for
any reason, the distinction between the ac-
quired property and personal property of the
husband/ wife is made during the liquidation
of the properties. In this respect, it is essen-
tial to determine the personal properties,
which are limitedly defined by law, and the
acquired properties, which are exemplified
in accordance with their general definition.
Because, unlike acquired properties, the
personal properties of the spouses are not
subject to liquidation.

yapmadiklari ve dolayisiyla yasal mal rejimi-
ne tabi olduklar gortulmektedir. Yasal mal
rejiminde esas olan eslerin evlilik surdukce
herhangi bir mal degerlemesi/ ayrimina bas-
vurmaksizin; evliligin herhangi bir nedenle
sona ermesi halinde mallarin tasfiyesi sira-
sinda kari/ kocanin edinilmis mallar ve kisisel
mallarinin ayriminin yapilmasidir. Bu itibarla,
kanunen sinirli sayida belirlenmis kisisel
mallar ile genel tanimi dogrultusunda 6rnek
olarak sayilan edinilmis mallarin belirlenmesi
6nem arz etmektedir. Zira edinilmis mallarin
aksine, eslerin kisisel mallar tasfiyeye konu
olmamaktadir.
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I1. APPLICATION OF
PROPERTY REGIME IN
TURKISH LAW

A. General Overview

Pursuant to Article 202 of the TCC, the ap-
plication of the regime of participation in
acquired property between spouses is the
default. However, according to the same ar-
ticle, it is also possible for spouses to accept
one of the other regimes determined by law
through a property regime contract. With
the enactment of the TCC, Article 170 of
the Turkish Civil Code No. 743 (“eMK") was
repealed, and the regime of participation in
acquired property was accepted as the le-
gal property regime. Accordingly, instead of
the provision “If the husband and wife do not
accept one of the other methods specified
in the law with a marriage contract or if one
of the reasons specified in the law occurs
after acceptance, separation of property will
apply between them,” it has been regulated
that, unless otherwise stipulated by the par-
ties, the distribution between spouses will
be based on the regime of participation in
acquired property from January 1, 2002,
onwards?.

Before explaining the legal property re-
gime of participation in acquired property,
it will be useful to provide brief information
about the concept of property regimes and
its place in Turkish law. Within the scope of
Turkish family law, the idea of a property

1. TURK HUKUKUNDA
MAL REJiMi UYGULAMA-
(]|

A. Genel Bakis

TMK madde 202 uyarinca esler arasinda edi-
nilmis mallara katilma rejiminin uygulanmasi
asildir. Bununla birlikte ayni madde uyarin-
ca eslerin mal rejimi sozlesmesiyle kanun-
da belirlenen diger rejimlerden birini kabul
etmesi de mumkuanduar. TMK'nin yuarurluge
girmesiyle birlikte 743 sayili Turk Kanunu
Medenisi'nin (“eMK"”) 170. maddesi ilga
edilmis ve yasal mal rejimi olarak edinilmis
mallara katilma rejimi kabul edilmistir. Buna
gore; “Kari koca, evlenme mukavelenamesi
ile kanunda muayyen diger usullerden birini
kabul etmedikleri takdirde veya kabul edip te
kanunda gdsterilen sebeplerden birinin hu-
dusu halinde, aralarinda mal ayriligi cereyan
eder” hukmu yerine taraflarca aksi 6ngorul-
medikce 01.01.2002 tarihinden itibaren esle-
rin arasindaki mal rejiminde edinilmis mallara
katilma rejimi esas alinarak paylastirma yapil-
masi dizenlenmigtir?.

Yasal mal rejimi olan edinilmis mallara ka-
tilma rejimine iligkin aciklamalardan 6nce
mal rejimleri kavrami ve Turk hukukundaki
yeri hakkinda kisa bilgilendirme faydali ola-
caktir. Turk aile hukuku nezdinde mal rejimi
kavrami, evlilik 6ncesi ve evlilik suresi igin-
de eslerin sahip olduklar -edindikleri- mal-
lar Gzerinde hangi haklara sahip olduklarina
ve dogacak borglara iliskin duzenlemeden
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regime refers to the regulation of the rights
spouses have over the properties they own
or acquire before and during the marriage
and the liabilities that will arise. In this re-
spect, the ability of spouses to claim rights
over properties acquired before or during
the marriage, the evaluation of whether the
claimed right is a receivable or a fundamen-
talright, and the assessment of the liabilities
related to properties owned before or during
the marriage will be carried out by consider-
ing the property regime. While spouses are
free to choose one of the optional property
regimes (separation of property, separation
of property with distribution, community of
property), it can be said that due to Turkish
traditional relationship types, family struc-
ture, traditions, etc., spouses refrain from
choosing a property regime and therefore
prefer to be subject to the legal property re-
gime. In this respect, it is known that decid-
ing what the legal property regime will be is
important and that comprehensive studies
have been conducted on this issue®.

B. Legal Property Regime:
Regime of Participationin
Acquired Property

Pursuant to Article 218 of the TCC, acquired
property and each spouse’s personal proper-
ty are within the scope of the regime of par-
ticipation in acquired property. This regime
has two independent and differently owned
types of property. These are the woman’s
property and the man’s property. The wom-
an’s property and the man'’s property are also
classified dually. Accordingly, the property of
each spouse is examined under two groups:
one as acquired property and the other as
personal property. Consequently, there are
four different classes of property: (i) the man’s
acquired property, (i) the man’s personal
property, (iii) the woman’s acquired proper-
ty, and (iv) the woman'’s personal property*.

Although the main distinction in the legal
property regime is between acquired prop-
erty and personal property, this distinction
does not matter during the marriage, in other
words, while the legal property regime con-
tinues. This distinction becomes relevant
when the property regime ends and during
its liquidation®.

Before moving on to the distinction between
acquired property and personal property, itis
necessary to mention some principles relat-
ed to “property” in the legal property regime.

ibarettir. Bu itibarla eslerin evlilik dncesi veya
evlilik sirasinda edindikleri mallarda hak id-
dia edebilmeleri, yani sira talebe konu hak-
kin alacak hakki mi ayni hak mi oldugunun
degerlendirilmesi, evlilik dncesi veya evlilik
sirasinda sahip olunan mallara iliskin borc-
lardan eslerin sorumlu tutulabilmesi gibi hu-
suslarin degerlendirilmesi ancak mal rejimi
dikkate alinarak gerceklestirilecektir. Eslerin
secimlik mal rejimlerinden (mal ayriligi, pay-
lasmali mal ayriligi, mal ortakligi) birini tercih
etmede 6zgur olmasi s6z konusu iken Turk
geleneksel iliski tipleri, aile yapisi, gelenek-
ler vb. durumlar sebebiyle eslerin mal rejimi
seciminden imtina ettikleri, dolayisiyla yasal
mal rejimine tabi olmayi tercih ettikleri soy-
lenebilir. Bu itibarla, yasal mal rejiminin ne
olacagina karar verilmesinin 6nemli oldugu
ve bu hususta kapsamli calismalar gercek-
lestirilmis oldugu bilinmektedirs.

B. Yasal Mal Rejimi: Edinilmis
Mallara Katilma Rejimi

TMK madde 218 uyarinca edinilmis mallar
ile eslerden her birinin kisisel mallari edinil-
mis mallara katilma rejimi kapsamindadir.
Edinilmis mallara katilma rejiminde bagim-
siz ve sahipleri farkli iki tur malvarligi s6z ko-
nusudur. Bunlar kadinin mallari ve erkegin
mallaridir. Kadinin mallari ve erkegin mallar
da ikili bir sekilde siniflandirilmaktadir. Buna
gore eslerden her birinin malvarligy, biri edi-
nilmis mallar ve digeri de kisisel mallar sek-
linde iki grup altinda incelenmektedir. Ne-
tice olarak, (i) erkegin edinilmis mallari, (ii)
erkegin kisisel mallari, (i) kadinin edinilmis
mallari ve (iv) kadinin kisisel mallari olarak
dort farkli malvarligi sinifindan bahsedilir.

Aslinda yasal mal rejiminde esas olan edi-
nilmis mallar ile kisisel mallar ayrimi olsa da
evlilik suresince diger bir ifadeyle yasal mal
rejimi devam ederken edinilmis mal ile kisi-
sel mal ayrimi 6nem arz etmez. Zira, anilan
ayrim mal rejiminin sona ermesi ve tasfiye-
sinde gundeme gelmektedir®.

Edinilmis mal kisisel mal ayrimina gecme-
den 6nce yasal mal rejiminde “mallara” ilis-
kin birtakim ilkelere deginmek gerekir. TMK
madde 219/f-1 uyarinca; edinilmis malvarligi
degerlerini her bir esin evlilik birligi surer-
ken karsiigini vererek elde ettigi malvarligi
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According to Article 219/f-1 of the TCC, the
acquired property values consist of the prop-
erty values that each spouse acquires by pro-
viding consideration while the marital union
continues. The doctrine related to this article
states that the term “consideration” can be
explained with the concept of “counter-per-
formance” in debt relations. In this respect, if
the acquired property is obtained with con-
sideration, its value is evaluated within the
group of acquired property. Property values
acquired without consideration are consid-
ered personal property. Although consider-
ation is the essential factor in distinguishing
between acquired property and personal
property, there are exceptional situations
to this rule. For example, some property val-
ues are regarded personal property despite
having been bought with consideration, and
others are deemed acquired property even
if acquired without consideration. It should
be noted that if the consideration is provided
from one of the spouse’s personal property,
the property acquired with consideration
should be regarded as personal property.
This issue is explained in the doctrine with
the “substitution principle”®.

Another principle is the immutability of prop-
erty groups in the regime of participation in
acquired property. According to Article 221
of the TCC, although it is possible to deter-
mine some property values as personal prop-
erty through a property regime contract be-
tween spouses, except for this exception, the
provisions regulating which property falls
under which category are mandatory and
cannot be otherwise stipulated.

degerleri olusturur. Anilan maddeye iligkin
doktrinde, “karsilik” teriminin, borg iliskile-
rindeki “karsi edim” kavramiyla aciklanabile-
cegi ifade edilmistir. Bu itibarla, elde edilen
mal varligi ivazli olarak elde edilmis ise bu
malvarliginin degeri edinilmis mal grubu
kapsaminda degerlendirilir. ivazsiz sekilde
iktisap edilen malvarligi degerleriise, kisisel
mal sayilir. Edinilmis mallar ile kisisel malla-
rin ayristirilmasinda esasli husus ivaz olmak-
la birlikte; bu kurala iliskin saz durumlar da
mevcuttur. Ornegin ivazli olmasina ragmen
malvarligi degerlerinden bazilari kisisel mal
sayilabiliyorken; ivazsiz olsa dahi bazi mal-
varligi degerlerinin edinilmis mal sayilmasi
s0z konusudur. Belirtmek gerekir ki bahse
konu ivaz eslerden birinin kisisel mallarin-
dan karsilanmissa; ivazli sekilde elde edilen
malin kisisel mal sayilmasi gerekmektedir.
Doktrinde bu husus “ikame ilkesi” ile acik-
lanmaktadir®.

Bir diger ilke olarak, edinilmis mallara katil-
ma rejiminde, mal gruplarinin degismezligi
ilkesi mevcuttur. TMK madde 221 uyarinca
bazi malvarligi deg@erlerinin esler arasinda
akdedilecek mal rejimi s6zlesmesiyle kisi-
sel mal olarak kararlastirnlabilmesi mumkan
gorulmekle birlikte, anilan istisna disinda,
mallarin hangi mal kapsaminda oldugunu
duzenleyen hukumlerin emredici olmasi
sebebiyle aksi 6ngorulemez.

Ote yandan doktrinde savunulan bir gorise
gore, malvarligi degerinin bir kisminin edi-
nilmis mal bir kisminin ise kisisel mal olarak
kabulu de olanakli degildir. Daha agik bir
ifadeyle sayet bir malvarligi degerinin edinil-
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On the other hand, according to a view de-
fended in the doctrine, it is impossible to
accept part of a property value as acquired
property and part as personal property. In
other words, if both personal property and
acquired property are involved in the acqui-
sition of a property value, it is accepted that
the acquired property is predominantly in the
group that contributed more, and an adjust-
ment is made in favor of the other property

group.

If the contributions are equal, it is stated that
the property in question will be considered
acquired property within the “preference
principle” framework, and an adjustment
will be made in favor of personal property. It
should be noted that the preference princi-
ple is explained as a principle that, in the pro-
cess of determining which class the property
subject to the property regime belongs to, if
it cannot be definitively said which group a
property belongs to, the property should be
considered as the acquired property of the
husband or wife’.

1. Acquired Property

According to Article 219 of the TCC, the con-
cept of acquired property is defined as “the
property values that each spouse acquires by
providing consideration during the continua-
tion of this property regime.” Accordingly, for
a property to be considered acquired prop-
erty, the following conditions must be met
together: (i) it must be acquired during the
property regime, and (i) it must be acquired
by providing consideration. The condition of
being acquired during the property regime
means that the property must be acquired
within the period from the beginning to the
end of the regime of participation in acquired
property. At this point, since the legal prop-
erty regime is the regime of participation in
acquired property, it will come into effect
with the completion of the marriage contract
without the need for the spouses to choose
it. Another condition is that for a property or
property value to be considered acquired
property, it must be acquired by providing
consideration. The concept of being ac-
quired by providing consideration is divided
into two: acquisition with consideration and
acquisition without consideration. Accord-
ing to Article 219 of the TCC, only property
values acquired with consideration have the
nature of acquired property. The consider-
ation in acquiring property or property value
can be in different forms: the transfer, limita-

mesinde hem kigisel mal hem de edinilmis
mal grubuna dahiliyet mevcut ise; edinilen
malin agirlikli olarak katki saglanan grupta
yer aldigi ve diger mal grubu lehine denkles-
tirme yapilacagi kabul edilmektedir.

Sayet katkilarin esit olmasi durumu s6z ko-
nusu ise; “tercih ilkesi” ¢cercevesinde bahse
konu malin edinilmis mal sayilacagi, bu-
nunla birlikte kisisel mal lehine denklestir-
me yapilacagi ifade edilmektedir. Belirtmek
gerekir ki tercih ilkesi; mal rejimine konu
mallarinin hangi sinifa dahil oldugunun be-
lirlenmesi surecinde, bir malin hangi gruba
dahil oldugu kesin olarak séylenemiyorsa,
mevzu malin, kari veya kocanin edinilmis
mali sayilmasi gerektigine iliskin bir ilke ola-
rak agiklanmaktadir’.

1. Edinilmis Mallar

TMK madde 219 uyarinca edinilmis mal kav-
rami “her esin bu mal rejiminin devami stre-
since karsiligini vererek elde ettigi malvarligi
degerleri” seklinde tanimlanmaktadir. Buna
gore, bir malin edinilmis mal olabilmesi icin
(i) mal rejimi stresince edinilmis olma ve (ii)
karsiligi verilerek edinilmis olma sartlarinin
birlikte varligi gerekmektedir. Bu sartlardan
mal rejimi suresince edinilmis olma, bir malin
edinilmis mal olabilmesi i¢in edinilmis mal-
lara katilma rejiminin baslangicindan sona
erdigi ana kadar gecen sure icinde edinilmis
olmasini ifade etmektedir. Bu noktada yasal
mal rejimi, edinilmis mallara katilma rejimi ol-
masi sebebiyle eslerin secmesine gerek kal-
maksizin, evlenme akdinin tamam olmasiyla
birlikte yarurluge girmis olacaktir. Diger bir
sart olarak bir malin veya malvarligi degerinin
edinilmis mal sayilabilmesi icin bu malvarli-
g1 degerinin karsiiginin verilerek edinilmis
olmasi gerekliligidir. Karsiligi verilerek edi-
nilmis olma kavrami da ivazli kazandirma ve
ivazsiz kazandirma olarak ikiye ayrilmaktadir.
TMK madde 219 uyarinca ancak ivazli olarak
elde edilen malvarligi degerleri edinilmis mal
niteligi tasir. Mal veya malvarligr degerinin
edinilmesindekiivaz, farkliiceriklerde olabilir:
kisinin malvarligindaki bir hakkin devri, sinir-
lanmasi, degistirilmesi veya sona erdirilmesi
seklinde ve/ veya kisinin bedensel veya fikri
faaliyeti seklinde olusturulabilir.
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tion, modification, or termination of a right
in the person’s property and/or physical or
intellectual activity?.

Legal examples of acquired property are list-
ed in Article 219 of the TCC as examples. It
is emphasized in the doctrine that this listing
is illustrative, not exhaustive: acquisitions in
return for work, payments made by social
security or social assistance institutions and
organizations or funds and similar organiza-
tions established to assist personnel, com-
pensations paid due to the loss of working
capacity, incomes of personal property, and
values that replace acquired property?®.

2. Personal Property

In the legal property regime of participation
in acquired property, personal property can
be examined as personal property by law and
personal property by contract. In the TCC,
personal property is listed in a limited man-
ner by law. According to Article 220 of the
TCC, the following can be considered per-
sonal property by law: (i) items that are used
exclusively for the personal use of one of the
spouses, (ii) property values that belonged
to one of the spouses at the beginning of the
property regime or that were acquired by one
spouse later through inheritance or any other
way without consideration, (iii) compensa-
tion claims for non-pecuniary damages, (iv)
values that replace personal property.

In the doctrine, some characteristics of per-
sonal property in the regime of participation
in acquired property are mentioned. The first
of these is the principle that personal prop-
erty cannot be subject to liquidation. Since
the acquisition of personal property does not
involve the contribution of the other spouse
through labor or the effect of the division
of labor/unity in the marital union, property
acquired without consideration should be
excluded from liquidation. The second char-
acteristic of personal property is that family
courts should determine personal property.
Another point is that according to the provi-
sions of the eMK, property acquired during
the period when the regime of separation of
property was in effect is considered person-
al property. The fourth characteristic is that
property acquired when the property regime
ends is considered personal property. Final-
ly, property acquired before the regime of
participation in acquired property is consid-
ered personal property°.

Edinilmis mallara iligkin yasal 6érnekler TMK
madde 219 kapsaminda bentler halinde 6r-
nek olarak sayilmistir. Bu sayimin sinirlayici
degil 6rnekleyici oldugu doktrinde vurgu-
lanmaktadir: calismasinin karsiligi olan edi-
nimler, sosyal guvenlik veya sosyal yardim
kurum ve kuruluslarinin veya personele
yardim amaci ile kurulan sandik ve benzer-
lerinin yaptigi 6demeler, calisma glcunin
kaybi nedeniyle 6denen tazminatlar, kigisel
mallarin gelirleri ile edinilmis mallarin yerine
gecen degerler®.

2. Kisisel Mallar

Yasal mal rejimi edinilmis mallara katilma
rejimi icerisinde yer alan kisisel mallarin ka-
nun geredi kigisel mallar ve sézlesme geregi
kigisel mallar olarak incelenmesi mumkun-
dar. TMK'da kanun geregi kisisel mallar si-
nirli sayi olarak sayilmistir. TMK madde 220
hukmu uyarinca kanun geregince kisisel mal
olarak kabul edilenler su sekilde sayilabilir:
(i) eslerden birinin yalniz kisisel kullanimina
yarayan esya, (i) mal rejiminin baslangicin-
da eslerden birine ait bulunan veya bir esin
sonradan miras yoluyla ya da herhangi bir
sekilde karsiliksiz kazanma yoluyla elde et-
tigi malvarligi degerleri, (i) manevi tazminat
alacaklari, (iv) kisisel mallar yerine gegen
degerler.

Doktrinde edinilmis mallara katilma rejimin-
de kisisel mallara iliskin birtakim 6zellikler
belirtilmektedir. Bunlardan ilki kisisel mal-
larin tasfiyeye konu edilemezligi ilkesidir.
Zira, kisisel mallarin edinilmesinde eslerden
digerinin emek yoluyla katkisinin ya da evli-
lik birligindeki is bolumu/ birliginin etkisinin
bulunmamasi sebebiyle karsilik olmaksizin
elde edilen mallarin tasfiyenin disinda bira-
kilmasi gerekmektedir. Kigisel mallara iligkin
ikinci ozellik kisisel mallarin tespitinin aile
mahkemeleri nezdinde yapilmasi gerektigi-
dir. Bir diger husus olarak, eMK hukumleri
geregi mal ayriligi rejiminin gecerli oldugu
donemde edinilen mallarin kisisel mal sayil-
digi kabul edilmektedir. Dérduncu 6zellik
olarak, mal rejiminin sonlandigi dénemde
edinilen mallarn ise kisisel mal sayilmasi ve
son olarak ise edinilmis mallara katilma reji-
minin 6éncesinde edinilen mallarin kigisel mal
sayilmasi esastir'®.
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On the other hand, according to Article 220
of the TCC, personal property by contract
includes property values that should be in-
cluded in acquired property due to the per-
formance of a profession or the activity of a
business and the income of personal prop-
erty (which is actually the value of acquired
property). However, for these values to be
included in personal property, the spouses
must agree on this matter.

I1I. INTELLECTUAL
PROPERTY RIGHTS AS
ACQUIRED PROPERTY

A. Concepts of Intellectu-
al Product and Intellectual
Rights

Works created by the human mind, thoughts,
and emotions are intellectual products, and
because these products are intangible (ab-
stract), they cannot be subject to possession
within the classical property theory. For in-
tellectual products to be perceptible outside
the human mind, they need to be given a
form of existence. For example, transcribing
a musical composition onto paper with the
help of notes or a painting created by an art-
ist is a way of bringing an intellectual prod-
uct into existence™.

Rights referred to as intellectual property
rights cannot be considered real rights be-
cause intellectual products are not accept-
ed as tangible goods. However, since they
carry economic value, intellectual property
rights are included in the category of proper-
ty rights, and to the extent that they are per-
sonal, they are also included in the category
of personal rights. This situation leads to the
evaluation of intellectual rights as absolute
rights. Absolute rights are those that provide
direct sovereignty to the owner and can be
asserted against everyone. In this context, as
an absolute right, intellectual property rights
grant the owner various authorities, includ-
ing the right to prohibit™.

Intellectual products can take various forms;
forexample, works of science, literature, and
fine arts, as well as inventions, designs, pat-
ents, and utility models, are among intellec-
tual/ industrial products. However, there is
a distinction between intellectual products
such as works of thought and art, inven-
tions, designs, patents, and utility models.

Ote yandan, TMK madde 220 uyarinca soz-
lesme geregi kisisel mallar ise; bir meslegin
icrasi veya isletmenin faaliyeti sebebiyle do-
gan edinilmis mallara dahil olmasi gereken
malvarligi degerleriile kisisel mallarin gelirleri
(aslinda edinilmis mal degeridir) seklindedir.
Ancak bu degerlerin kisisel malvarligina da-
hil olabilmesi eslerin bu yonde anlagsmasini
gerektirir™.

1. FIKRIi MUOLKIYET
HAKLARININ EDIiNIiLMisS
MAL KABUL EDIiLMESI

A. Fikri Uriin ve Fikri Hak Kav-
ramlari

insan zihni, disuncesi ve duygulari ile olus-
turulan yapitlar fikri tran olup, bu Grunler
gayr maddi (soyut) olmalari hasebiyle kla-
sik mulkiyet teorisi icinde zilyetlige konu ola-
mazlar. insan zihninin disinda algilanabilirlik
adina fikri Granlerin varlik formuna sokulmasi
gerekmektedir. S6z gelimi, notalar yardimiy-
la bir bestenin kagida gecirilmesi yahut bir
ressam tarafindan ortaya konulan tablo bir
fikri Granan varlik haline getirilmesidir'

Fikri mulkiyet haklari olarak adlandirilan hak-
lar, fikri Grunlerin maddi mallar olarak kabul
edilmemesi nedeniyle bu haklar ayni hak
olarak degerlendirmek mumkun degildir.
Bununla birlikte ekonomik deger tasidiklari
icin malvarligi haklarina dahil olan fikri mul-
kiyet haklari, kisiye bagli oldugu oranda da
sahis varligi haklar grubuna dahil olur. Bu
durum fikri haklarin mutlak hak olarak de-
gerlendirilmesine neden olur. Mutlak haklar,
sahibine dogrudan egemenlik saglayan ve
herkese karsi ileri surulebilen haklardir. Bu
baglamda, bir mutlak hak olarak fikri mulki-
yet haklari, sahibine yasaklama dahil olmak
Uzere cesitli yetkiler saglar™.

Fikri Grunler cesitli bicimlerde olabilir; s6z
gelimi bilim, edebiyat ve guizel sanat eserle-
ri gibi dusunce ve sanat eserleri ile buluslar,
tasanimlar, patentler ve faydali modeller fikri/
sinai urunler arasinda yer alir. Ancak dusun-
ce ve sanat eserleri, buluslar, tasarimlar, pa-
tentler ve faydali modeller gibi fikri Grtnler
arasinda bir ayrim bulunmaktadir. Fikir ve
sanat eserleri telif hukuku kapsaminda kald-
gindan bu haklarin korunmasi igin tescil zo-
runlulugu bulunmamaktadir, fakat buluslar,
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Since works of thought and art fall under
copyright law, registration is not required to
protect these rights. In contrast, industrial
rights such as inventions, designs, patents,
and utility models are protected through reg-
istration™.

B. Rights Granted to Intellec-
tual Property Owners

Under the Law on Intellectual and Artistic
Works No. 5846 (“LIAW")", the author of
a work is the person who creates the work,
and the economic rights of the author/own-
er of the work include the rights to process,
reproduce, distribute, perform, and publish
as regulated between Articles 21-25, as well
as the right to receive a share from the sales
proceeds of fine arts works as regulated in
Article 45. The rights that provide the oppor-
tunity to economically benefit from the work
are enumerated in the law in a limited man-
ner and are divided into five categories.

The economic rights of the author/ owner
of the work are also subject to the transfer
and licensing of economic rights, which
is also known in practice as the transfer of
copyright. Among these, the transfer of eco-
nomic rights contract involves the complete
transfer of the six rights mentioned above to
the transferee. In contrast, in the case of li-
censing, the usage rights based on these six
rights are transferred to the licensee’®. In ad-
dition to economic rights, the author also has
moral rights over the work. The moral rights,
which include the right to disclose the work
to the pubilic, the right to have the author’s

tasarimlar, patentler ve faydali modeller gibi
sinai haklar tescil yoluyla korunur™.

B. Fikri Uriin Sahiplerine Ta-
ninan Haklar

5846 sayili Fikir ve Sanat Eserleri Kanunu'
("FSEK") kapsaminda eser sahibi bir eseri
meydana getiren kisi olup eser/ urun sahi-
binin mali haklar; madde 21-25 arasinda
duzenlenen isleme, cogaltma, yayma, temsil
ve yayin haklari ile madde 45'te duzenlenen
guzel sanat eserlerinin satis bedellerinden
pay verilmesi hakkindan ibarettir. Eserden
iktisadi yararlanma imkani sunan haklar ka-
nunda sinirl sekilde sayilip bes hak katego-
risine ayrilmistir.

Eser/ uran sahibinin mali haklari uygulama-
da telif haklarinin devri olarak da bilinen
mali haklarin devri ve lisans verilmesi islem-
lerine de konu olmaktadir. Bunlardan mali
haklarin devri s6zlesmesi yukarida sayilan
alti hakkin da batunuyle devralana ge¢gme-
si iken lisans verilmesi halinde bu alti hakka
dayali kullanim haklarinin lisans alana gec¢-
mesi s6z konusudur’®. Mali haklarin yani sira
eser sahibinin eser Uzerinde manevi hakla-
r da bulunur. Umuma arz salahiyeti, adin
belirtilmesi salahiyeti ve eserde degisiklik
yapilmasini menetmek seklindeki manevi
haklarin ise devri mumkun degildir. Ancak,
mali haklarin tamamen devri halinde zorunlu
olarak bazi manevi haklarin kullanimi konu-
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name mentioned, and the right to prevent al-
terations to the work, cannot be transferred.
However, in the case of the complete transfer
of economic rights, it can be accepted that
consent is given for the use of some moral
rights. For example, transferring the right to
process may require alterations to the work,
which directly affects the use of moral rights.
Similarly, the transfer of the right to distrib-
ute, which involves presenting the work to
the public, can be interpreted as transferring
the right to disclose the work to the public to
the transferee.

It was mentioned that the ownership of in-
dustrial property products such as trade-
marks, patents, and designs is established
through registration/ application. The ex-
clusive rights provided to the owner of the
products subject to ownership regulated in
the Industrial Property Law No. 6769 (“IPL")
are discussed rather than the economic/
moral rights. The exclusive rights of the in-
dustrial property right owner include the
right to produce, the right to sell, the right to
import and export, the right to lease, the right
to stop infringement, the right to protect, and
the right to use.

C. Liquidation of Rights Sub-
ject to Intellectual Property

Under the legal regulation, acquired proper-
ties must constitute an asset value. It is stat-
ed that property rights are asset values that
are included in property assets. At this point,
property rights that carry economic value
are specified as real rights related to mov-
able and immovable properties, receivables,
rights that create innovation, legal and natu-
ral products, expected rights, and intellectual
rights in a material sense™.

Under the legal regulation, acquired proper-
ties must be the result of work. It is not es-
sential to name the asset values obtained by
the spouses in return for their work as salary,
bonus, or gratuity. It is possible to interpret
the work as the creation of an intellectual
product, and it is argued in the doctrine that
rights over trademarks, patents, etc., should
be considered acquired property'®. Howev-
er, there is also the view that the acquisition
of intellectual products and their economic
rights should be examined separately for
each case. For example, while there is no
doubt that the income obtained from the
work created by a professional artist will be
considered acquired property, there is a view

sunda muvafakat verildigi kabul edilebilir.
So6z gelimiisleme hakkinin devri, eserin Uze-
rinde degisiklik yapilmasini gerektirebilir ve
bu, manevi haklarn kullanimini dogrudan
etkilemektedir. Ayni sekilde yayma hakkinin
devrinin, eserin kamuya sunulmasini iger-
mesi nedeniyle, kamuya arz yetkisinin de
devralana gectigi seklinde yorumlanmasi
mumkandar?’.

Marka, patent, tasarim gibi sinai mulkiyet
arunlerinin tescil/ muracaat ile hak sahipli-
ginin sabit oldugu belirtilmisti. 6769 sayili
Sinai Mulkiyet Kanunu’nda (“SMK") duzen-
lenen mulkiyete konu arunlerin mali/ manevi
haklarindan ziyade hak sahibine saglanan
inhisari haklardan bahsedilmektedir. Sinai
mulkiyet hakki sahibinin inhisari haklar;
uretim hakki, satma hakki, ithalat ve ihracat
hakki, kiraya verme hakki, ihlal durdurma
hakki, koruma hakki ve kullanim hakki gibi
haklardir.

C. Fikri Milkiyete Konu Hak-
larin Tasfiyesi

Yasal duzenleme kapsaminda edinilmis mal-
larin bir malvarligi deg@eri olusturmasi gerek-
mektedir. Malvarligi hakkinin, malvariginin
aktifinde yer alan malvarligi degeri oldugu
ifade edilmektedir. Bu noktada malvarligi
haklari, iktisadi deger tasiyan; menkul, gay-
rimenkul mallara iliskin ayni haklar, alacak
haklar, yenilik doguran haklar, hukukive do-
galurunler, beklenen haklarile maddiagidan
fikri haklar olarak belirtilmektedir.

Yasal duzenleme kapsaminda edinilmis mal-
larin calismanin karsiligi olan edimlerden ol-
masi gerekmektedir. Eslerin ¢calisma karsiig
elde ettikleri malvarligi degerlerinin maas,
prim, ikramiye seklinde isimlendirilmesi el-
zem degildir. Calismanin, fikri Griin meyda-
na getirilmesi olarak yorumlanmasi mumkun
olup marka, patent vb. tzerindeki haklarin
edinilmis mal kabul edilmesi gerektigi dokt-
rinde savunulmaktadir'®. Bununla birlikte,
fikri Grunlerin elde edilisi ile bunlara iligkin
mali haklarin her olay acisindan ayrica ince-
lenmesi gerektigi gorusu de bulunmaktadir.
Ornegin, profesyonel bir sanatcinin meydana
getirdigi eser tizerinden elde edilen gelirlerin
edinilmis mal sayilacaginda suphe bulunma-
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inthe doctrine that the income obtained from
the work of an amateur author - in addition to
their primary income - will not be considered
acquired property. The view that works creat-
ed due to amateur activities are considered
personal property argues that not everything
obtained by spouses through their labor can
be considered acquired property?. Indeed, it
can be thought that the sharing of econom-

non

ic rights (“right to process”, “right to repro-
duce”, “rightto distribute”, “right to perform”,
and "right to communicate to the public”) be-
tween spouses due to the liquidation of the
property regime would mean consent to the
use of moral rights, which would contradict
the fact that moral rights related to intellec-
tual property products such as copyrights
(right to disclose to the public, right to have
the author’s name mentioned, and right to
prevent alterations to the work) are strictly
personal rights.

Since the economic values of intellectual
products will be taken as the basis in liqui-
dation, a valuation process must be carried
out. For example, a company’s brand value
owned by one of the spouses should be
evaluated within the framework of an expert
report?’. At this point, factors such as how
frequently the brand is used in the market
and the values of comparable license agree-
ments can be considered.

In the matter of determining the value of the
brand, the extent to which brand infringe-
ment claims should be considered has not
been addressed in doctrine and practice. If
there is a claim of invalidity due to infringe-
ment, it can be considered that this issue
will be made a pending matter. Finally, it can
be accepted that it is not reasonable to take
the asset value of each intellectual product
directly, such as trademarks, patents, and
copyrights included in the liquidation. It
may be appropriate to have a provision that
intellectual products will not be included in
the liquidation unless they have a minimum
asset value.

IV. CONCLUSION

Although there is no precise legal regulation
on whether intellectual property rights are
included in the scope of acquired property,
it is argued that intellectual property rights
can be considered as acquired property due
to their economic value and as acquisitions
in return for work, as specified in Article 219
of the TCC. However, another view is that

makla birlikte amator bir eser sahibinin eser
Uzerinden elde ettigi gelirin -asli gelirine ek
olarak- edinilmis mal olmayacagina iligkin
doktrinde gorus bulunmaktadir. Amator faa-
liyetler neticesinde meydana getirilen eserle-
rin kisisel mal kapsaminda olduguna yonelik
gorus, eslerin emeklerini koyarak elde ettik-
leri her hususun edinilmis mal kapsamindaki
edimlerden olamayacagini savunmaktadir?,
Nitekim, ekonomik degerini ifade eden mali
haklarin (“isleme hakki”, “cogaltma hakki”,
“yayma hakki”, “temsil hakki” ve “umuma ile-
tim hakki”) esler arasinda mal rejimi tasfiyesi
nedeniyle paylasilmasinin manevi haklarin
kullanilmasina da muvafakat edilecedi anla-
mina gelmesinin telif haklan gibi fikri mulki-
yet Granlerine iliskin manevi haklarin (umu-
ma arz salahiyeti, adin belirtilmesi salahiyeti
ve eserde degisiklik yapilmasini menetmek
haklar) kisiye siki sikiya bagli haklardan ol-
masi ile geliski teskil edecegdi dusunulebilir.

Tasfiyede fikri artnlerin ekonomik degerleri-
nin esas alinacak olmasi nedeniyle bir deger
tespit islemine gidilmesi gerekmektedir. S6z
gelimi, eslerden birinin sahip oldugu sirkete
iliskin marka degerinin bilirkisi raporu cerce-
vesinde degerlendirilmesi gerekmektedir?'.
Bu noktada markanin degeri hakkinda pi-
yasada ne siklikta kullanildigi, emsal lisans
sozlesmesi degerleri gibi hususlar dikkate
alinabilecektir.

Markanin degerinin belirlenmesi hususun-
da marka tecavuz iddialarinin ise ne élctde
dikkate alinmasi gerektigine doktrinde ve
uygulamada yer verilmemistir. Sayet teca-
vUz nedeniyle hukimsuzluk iddiasi mevcut
ise bu hususun bekletici mesele yapilacagi
duasunulebilir. Son olarak, tasfiyeye dahil
olan marka, patent, telif haklari gibi her bir
fikri aranun malvarligi degerinin dogrudan
esas alinmamasinin makul olmadigi kabul
edilebilir. Fikri uranler asgari bir malvarligi
degerine sahip olmadikga tasfiyeye dahil
olmayacak seklinde bir hukmun bulunmasi
uygun olabilecektir.

IV. SONUC

Fikri mulkiyet haklarinin edinilmis mal kap-
samina dahil olup olmadigi konusunda net
bir yasal duzenleme bulunmamakla birlikte,
fikri malkiyet haklarinin TMK’'nin 219. mad-
desinde belirtilen ¢alismanin karsiigi olan
edinimlerden oldugu ve iktisadi degere sa-
hip olmasi nedeniyle edinilmis mal niteligi ta-
slyabilecegi savunulmaktadir. Ancak, amator
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works obtained as a result of amateur activi-
ties may remain within the scope of personal
property and that each case should be eval-
uated individually.

During the liquidation phase, an expert re-
port should determine the economic values
of intellectual products, and factors such as
comparable license agreements and brand
infringement claims should be considered.
However, including intellectual products in
the liquidation would be appropriate if they
have a minimum asset value. In conclusion,
this study aims to shed light on the place of
intellectual property rights within the regime
of participation in acquired property in Turk-
ish family law and highlight the importance
of more explicit legal regulation and a con-
sistent approach in practice in this area.

BIBLIOGRAPHY

AHMET M. KILIGOGLU, Aile Hukuku, 7. Baski, Turhan Kitapevi,
Ankara, 2024.

AYDIN ZEVKLILER/ EMRE CUMALIOGLU/ MEHMET BESIR
ACABEY, Medeni Hukuk-IIl Aile Hukuku, 1. Baski, Adalet Yayinevi,
Ankara, 2024.

FARUK ACAR, Aile Hukukumuzda Mal Rejimleri ve Esin Yasal
Miras Payi, Seckin Yayinlari, Ankara, 2007.

HALIL ALPEREN, Evrensel Telif Hakki Sozlesmesi ve Haklarin
Devri, 2. Baski, Sec¢kin, Ankara, 2021.

iLHAN HELVACI, Turk Medeni Kanunu Cilt 11 Aile Hukuku, 1.
Baski, On iki Levha Yayinlari, istanbul, 2013.

METIN iKiZLER, OZLEM TUZUNER, Medeni Hukuk Il Aile
Hukuku, 1. Baski, Adalet Yayinevi, Ankara, 2023.

MUSTAFADURAL/TUFAN OGUZ/ MUSTAFA ALPERGUMUS,
Turk Ozel Hukuku Cilt 111 Aile Hukuku, 15. Baski, Filiz Kitapevi, is-
tanbul, 2020.

SUAT SARI, Evlilik Birliginde Yasal Mal Rejimi Olarak Edinilmis
Mallara Katilma Rejimi, 1. Baski, Besir Kitapevi, istanbul, 2007.

SULEYMAN YILMAZ, Medeni Hukuk Cilt I1l Aile Hukuku, 1. Baski,
Yetkin Yayinlari, Ankara, 2023.

SAFAK N. EREL, Turk Fikir ve Sanat Hukuku, Yetkin Yayinlari,
Ankara, 2009.

UNAL TEKINALP, Fikri Mulkiyet Hukuku, 4. Baski, Arikan Yayine-
vi, istanbul, 2005.

YUSUF ULUC, Mal Rejimleri ve Tasfiyesi, 1. Baski, Yetkin Yayinlari,
Ankara, 2014.

ZAFER ZEYTIN, Edinilmis Mallara Katilma Rejimi ve Tasfiyesi,
Seckin Yayinevi, Ankara, 2008.

faaliyetler sonucunda elde edilen eserlerin
kisisel mal kapsaminda kalabilecegi ve her
olayin 6zel olarak degerlendirilmesi gerektigi
de savunulan bir diger gorustur.

Tasfiye asamasinda, fikri trtnlerin ekonomik
degerleri bilirkisi raporu ile tespit edilmeli,
emsal lisans so6zlesmeleri ve marka tecaviz
iddialan gibi hususlar dikkate alinmalidir. Bu-
nunla birlikte, fikri Grtnlerin asgari bir malvar-
lig1 degerine sahip olmasi durumunda tasfi-
yeye dahil edilmesi uygun olacaktir. Sonug
olarak bu calismada, Turk aile hukukunda
edinilmis mallara katilma rejimi kapsaminda
fikri mulkiyet haklarinin yeri aydinlatilmaya
ve bu alanda daha net bir yasal duzenleme
ile uygulamada tutarli bir yaklagimin énemi
ortaya konulmaya calisilmistir.
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