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This article examines the principle of exhaustion of trademark rights in
Turkish trademark law, analyzing its place, elements, and scope within
industrial property law. It will also evaluate the concepts of national, re-

gional, and international exhaustion.

Bu makale, Tiirk marka hukukunda marka hakkimnin tiiketilmesi ilkesini ele
alarak, bu ilkenin sinai miilkiyet hukuku icerisinde yerini, unsurlarm ve
uygulama alanini incelemeyi amaclamaktadir. Ayrica, iilkesel, bolgesel ve
uluslararasi tilkkenme kavramlari degerlendirecektir.
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I.INTRODUCTION

Trademark rights are crucial industrial prop-
erty rights that allow businesses to distin-
guish their goods and services from those
of their competitors. The use and protection
of this right are crucial for the sustainability
of commercial activities. However, certain
limitations on the authority granted to the
trademark owner regarding the subsequent
sales and free circulation of branded prod-
ucts placed on the market by the trademark
owner or with their permission are referred to
as the principle of exhaustion of trademark
rights.

The principle of exhaustion of trademark
rights is based on the idea that the circula-
tion of goods placed on the market by the
trademark owner or by third parties with per-
mission cannot be prevented on the grounds
of trademark rights and that the trademark
owner will not suffer from the circulation of
originally branded goods in the market once
they are first placed in commerce. Addition-
ally, it is justified by the fact that obtaining
the trademark owner’s permission for each
transfer of branded goods would be con-
trary to the requirements of trade and would
extend beyond the purpose of trademark
rights.

1. GIRIS

Marka hakki, isletmelerin mallarini ve hizmet-
lerini rakiplerinden ayirt etmesini saglayan
onemli bir sinai mulkiyet hakkidir. Bu hakkin
kullanimi ve korunmasi, ticari faaliyetlerin
surduarulebilirligi icin buyuk énem tasir. An-
cak, marka hakki sahibi tarafindan veya izniy-
le piyasaya sunulan markali Grtnlerin daha
sonraki satislan ve serbest dolagimi konu-
sunda marka hakki sahibine taninan yetkiye
yonelik bazi sinirlamalar s6z konusudur. Bu
sinirlamalar, marka hakkinin tuketilmesi ilkesi
olarak adlandirnlir.

Marka hakkinin tuketilmesi ilkesi, marka sa-
hibi ya da izne binaen uc¢uncu kisilerce pi-
yasaya sunulan mallarin tedavulunun marka
hakki gerekgesiile engellenememesini, mar-
ka sahibinin markali mallari ilk defa ticaret
mevkiine koymakla orijinal nitelikteki mar-
kali mallarin piyasada tedavulunden zarar
gormeyecedi dusuncesini temel almaktadir.
Yani sira markali mallarin her el degistirisinde
marka sahibinin izninin alinmasinin, ticaretin
gereklerine aykiri dagmesi ve boyle bir uy-
gulamanin marka hakkinin amacinin disina
tasmasi ile gerekcelendirilmektedir.
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Il. TRADEMARK RIGHTS
AND PROTECTION OF
TRADEMARKS

In society, a trademark is described as a sign
that helps a company to distinguish its goods
and services from those of its competitors
and demonstrates the relationship between
the company and its goods and services,
whether registered or not. In doctrine, a trade-
mark is defined as a sign companies use to
distinguish their goods/services from those
of other businesses. Additionally, it is noted
that a trademark does not actually target the
trader or the industry. It is not necessary to
own a commercial enterprise to be a trade-
mark owner, meaning that non-trader natural
or legal persons can also use trademarks'.

Article 4/1 of the Industrial Property Law?
No. 6769 (“IPL"), titled “Signs that can be
trademarks”, stipulates that any sign, includ-
ing personal names, words, shapes, colors,
letters, numbers, sounds, and the shape of
goods or their packaging, which can distin-
guish the goods or services of one enterprise
from those of other enterprises and can be
represented in the registry in a way that the
subject of the protection provided to the
owner can be clearly and precisely under-
stood, can be a trademark. The use of any
sign, including personal names, shapes, col-

I1. MARKA HAKKI VE
MARKANIN KORUNMASI

Toplum nezdinde marka, bir isletmenin
urettigi mal ve hizmetleri rakiplerinden ayirt
etmesini saglayan ve bu isletme ile mal ve
hizmetler arasindaki iliskiyi gosteren, tescilli
veya tescilsiz bir isaret olarak tanimlanabilir.
Doktrinde ise marka, isletmelerin mal/ hiz-
metlerini oteki isletmelerin mal/ hizmetlerin-
den ayirt etmek amaciyla kullanilan isaret
olarak tanimlanmaktadir. Yani sira markanin
aslinda taciri, isletmeyi hedef almadigi, marka
sahibi olabilmek icin ticari isletme sahibi ol-
mak gerekmediginden tacir olmayan gergek
veya tuzel kisilerin de marka kullanabilecegi
belirtilmektedir'.

6769 sayili Sinai Mulkiyet Kanunu? (“SMK”)
“Marka olabilecek isaretler” baslikli mad-
de 4/1'de bir tesebbuse iliskin mallari veya
hizmetlerin diger tesebbuslerin mallarindan
veya hizmetlerinden ayirt edilmesini sagla-
yabilecek ve sahibine saglanan korumanin
konusunun agik ve kesin olarak anlasilmasi-
ni saglayabilecek sekilde sicilde gosterilebilir
olan kisi adlan dahil so6zcuk, sekil, renk, harf,
sayl, ses ve malin veya ambalajinin bicimi
olmak Uzere her tur isaretin marka olabilece-
gi duzenlenmistir. Madde metninde tadadi
olarak ifade edilen kisi adlari, sekiller, renk-
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ors, letters, numbers, sounds, and the shape
of goods or their packaging, as a trademark
and its application to the Turkish Patent and
Trademark Office (“TurkPatent”) is possible
as stated in the article.

The registration of signs as trademarks is
at the discretion of the owner. As a rule, un-
registered signs are protected under unfair
competition provisions in the Turkish Com-
mercial Code® No. 6102 (“TCC"). However,
exceptionally, unregistered trademarks are
also protected under the IPL. For example,
under Article 6/3 of the IPL, individuals us-
ing unregistered trademarks and/ or certain
signs in trade are granted the right to op-
pose subsequent trademark applications for
the same and/ or similar signs in the same
or similar class of goods or services before
TurkPatent. It should be noted that the exer-
cise of this right depends on the sign having
acquired distinctiveness. Within the scope of
prior rights, it is also possible for the subse-
quent trademark owner to be accused of act-
ing in bad faith to benefit from the recogni-
tion of the sign. In line with the precedents of
the Supreme Court, registering a trademark
made in bad faith to benefit from the recog-
nition of the sign is canceled by determining
the actual right holder*.

It can be said that the essence of the rejec-
tion, partial rejection, and acceptance deci-
sions regarding the trademark applications
explained above is the protection granted
to trademark owners. Due to the fact that a
trademark subject to industrial property has
asset value, it grants its owner economic val-
ue rights such as the right to sell, the right
to import and export, the right to lease, the
right to stop infringement, the right to pro-
tection, and the right to license/use. The
income generated by the trademark owner
due to these actions may vary depending
on the frequency of use of the trademark in
the commercial field, the economic value of
the goods/ services it is used for, the nature
of the consumer base, and its preference
among consumers.

Pursuant to Article 7 of the IPL, if registered
trademarks in Turkiye® are used in the com-
mercial field without the permission of the
trademark owner (placing the trademark on
goods or packaging, offering goods bearing
the trademark for sale and delivery, stocking
for these purposes, or offering services under
the trademark or offering that they can be pro-
vided, importing or exporting goods bearing

ler, harfler, sayilar, sesler ve mallarin veya
ambalajlarinin bicimi olmak tzere her turisa-
retin marka olarak kullanilmasi, Turk Patent
ve Marka Kurumu (“TarkPatent”) nezdinde
muracaata konu edilmesi mumkunduar.

isaretlerin marka olarak tescili sahibinin ini-
siyatifinde olup tescilli olmayan isaretlerin
kural olarak 6102 sayili Turk Ticaret Kanu-
nu'nun® (“TTK") haksiz rekabet hukumleri
cercevesinde korunmasi 6ngoérulmektedir.
Ote yandan, istisnaen tescilsiz marka SMK
kapsaminda da korunur. Ornegin, SMK'nin
6/3. maddesi ¢ercevesinde, tescilsiz marka
ve/ veya ticaret sirasinda belirli isaret(ler)i
kullanilan kisilere, ayni ve/ veya benzer mal
veya hizmet sinifinda isaretleri ile ayni ya da
benzer isaretlerin muracaati halinde, sonra-
ki marka basvurusuna TurkPatent nezdinde
itiraz hakki verilmektedir. Belirtmek gerekir
ki bu hakkin kullanilabilmesi isaretin ayirt
edici nitelik kazanmis olmasina baglidir. On-
ceye dayali hak kapsaminda, sonraki marka
sahibinin isaretin taninmisligindan yarar
saglamak amaciyla kota niyetli hareket et-
tiginin de gundeme gelmesi mamkun olup,
Yargitay ictihatlar cercevesinde gercek hak
sahibinin tespit edilmesi yoluyla, isaretin ta-
ninmisligindan menfaat saglamaya calisan
kot niyetli marka tescili terkin edilmektedir?.

Yukarida izah edilen marka muracaatlari-
na iligkin ret, kismi ret ve kabul kararlarinin
6zunu, marka hakki sahiplerine taninan
korumanin olusturdugu soéylenebilir. Sinai
mulkiyete konu marka, malvarligi degeri-
ne sahip olmasi nedeniyle sahibine satma
hakki, ithalat ve ihracat hakki, kiraya verme
hakki, ihlal durdurma hakki, koruma hakki ve
lisans/ kullanim hakki gibi ekonomik deger
kaynagi haklar tanimaktadir. Anilan eylem-
ler nedeniyle marka hakki sahibinin gelir
elde etmesi, markanin ticari alanda kullanim
sikligina, kullanildigi emtia/ hizmetlerin eko-
nomik degerine, tuketici kitlesinin niteligine
ve tuketici nezdinde tercih edilirligine goére
degisiklik gosterebilecektir.

SMK’nin 7. maddesi uyarinca Turkiye'de
tescilli markalarin® ticaret alaninda marka
hakki sahibinin izni olmaksizin kullanilmasi
halinde (markanin, mal veya ambalaji tizerine
konulmasi, markayi tasiyan mallarin piyasa-
ya stirilmesi ve teslim edilebileceginin teklif
edilmesi, bu amaclarla stoklanmasi veya mar-
ka altinda hizmetlerin sunulmasi ya da sunu-
labileceginin teklif edilmesi, markayi tagiyan
malin ithal ya da ihra¢ edilmesi; markanin,
isletmenin/tesebbustin is evraki ve reklamla-
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the trademark; using the trademark in the
business documents and advertisements of
the enterprise/undertaking, using the same
or similar trademark in a way that creates a
commercial effect on the internet (trademark)
domain name, redirecting code, keyword, or
similar forms, provided that the person using
the trademark does not have the right or legit-
imate connection to use the trademark), the
trademark owner has the right to request the
prevention of such uses.

Whether a trademark application is made or
not, if signs of a trademark nature are used
in the same/similar manner as registered
trademarks before the TurkPatent within
the framework of the rights granted to the
trademark owner under Article 7 of the IPL,
it is possible for trademark owners to raise
infringement claims under Article 29 of the
IPL titled “Acts Considered as Infringement
of Trademark Rights”. In addition, due to the
identical/similar uses, criminal sanctions re-
lated to trademark infringement may also be
applicable under Article 30 of the IPL titled
“Criminal Provisions Related to Trademark
Infringement”.

It should be noted that the powers granted
to the trademark owner are not unlimited.
As an exception, the exhaustion of rights is
regulated in the standard provisions sec-
tion of the IPL. According to Article 152/1
of the IPL, actions taken after the industrial
property subject products are placed on the
market by the right holder or another person

rinda kullanilmasi, markayi kullanan kisinin,
markanin kullanimina iliskin hakki veya mes-
ru baglantisiolmamasi sartiyla markanin ayni
veya benzerinin internet ortaminda ticari etki
yaratacak bicimde (markasal) alan adi, yon-
lendirici kod, anahtar sézclik ya da benzeri
bicimlerde kullanilmasi), kullanimlarin 6nlen-
mesine yonelik marka hakki sahibinin talep
hakki bulunmaktadir.

\«‘ 5 '\\&'.\

Marka muracaati gergeklestirilsin veya ger-
ceklestirilmesin marka niteligindeki isaretle-
rin SMK'nin 7. maddesinde marka sahibine
taninan haklar cercevesinde TurkPatent nez-
dinde tescilli markalar ile ayni/ benzer sekil-
de kullanilmalarn halinde SMK'nin “Marka
hakkina tecaviiz sayilan fiiller” baslikli 29.
maddesi uyarinca marka hakki sahiplerinin
tecavuziddialarinin gindeme gelmesi mam-
kandur. Yani sira, anilan ayni/ benzer kulla-
nimlar nedeniyle SMK'nin “Marka hakkina
tecavuze iliskin cezai huktmler” baslikl
30. maddesine goére marka hakkina teca-
vuze iliskin cezai yaptinmlar da s6z konusu
olabilecektir.

Belirtmek gerekir ki marka hakki sahibine ta-
ninan yetkiler sinirsiz degildir. istisna olarak,
SMK'nin ortak hukumler bolumunde, hakkin
tukenmesi duzenlenmistir. SMK m. 152/1'e
gore, sinai hak konusu artnler, hak sahibi
veya onun izniyle bir baska kisi tarafindan
piyasaya sunulduktan sonraki eylemlerin
koruma kapsami digindadir. Tukenme ilkesi,
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with his permission are outside the scope
of protection. Although the principle of ex-
haustion is a general principle concerning
industrial rights, an exception is foreseen for
trademark rights. The following section will
include evaluations regarding the exhaus-
tion of trademark rights.

A. Principle of Exhaustion of
Trademark Rights

Within the framework of Article 152 of the
IPL titled “Exhaustion of Rights”, the abso-
lute right over the trademark is considered
exhausted following its placement on the
market by the trademark owner or with his
consent. That is to say, the trademark owner
who places branded products on the mar-
ket himself or through a third party does not
have the right to interfere with subsequent
sales and free circulation of the products af-
ter the first sale.

Additionally, the second paragraph of the
IPL specifies an exception to the principle of
exhaustion for trademark rights. Accordingly,
the trademark owner has the right to prevent
third parties’ commercial use of goods if they
have been altered or deteriorated. Changes
made to the trademark, such as removing
the trademark emblem from the branded
product, placing the trademark emblem on
other products, and altering the trademark
emblem on the product, are also considered
alterations of the branded product®. As a re-
sult of the alteration or deterioration of the
product, the source indication and guar-
antee functions of the trademark become
ineffective. The consumer of the branded
product cannot obtain the expected benefit
from the product. Consequently, the trade-
mark’s reputation is damaged in the eyes of
the consumer. Therefore, in the event of al-
teration or deterioration of the product, the
trademark owner’s right over the products
is not considered exhausted’. For instance,
removing the trademark emblem from the
branded product eliminates the trademark’s
source indication and advertising functions,
causing harm to the trademark owner®.

1. National, Regional, and Inter-

sinai haklara dair genel bir ilke olsa da mar-
ka hakkiicin biristisna éngortulmustur. Marka
hakkinin tuketilmesine iliskin degerlendirme-
lere bir sonraki baslikta yer verilecektir.

A. Marka Hakkinin Tiketilme-
si ilkesi

SMK'nin “Hakkin Tuketilmesi” baslikli 152.
maddesi ¢ergevesinde marka hakki sahibi
tarafindan veya rizasiyla piyasaya surtlmesi-
nin akabinde marka hakki tzerindeki mutlak
hak tuketilmis kabul edilmektedir. Soyle ki;
markali arunlerini kendisi veya t¢uncu kim-
se araciligiyla piyasaya suren marka hakki
sahibinin, arunlerin ilk satisindan sonraki
satislarina ve serbest dolasimina mudahale
etme hakki bulunmamaktadir.

Ek olarak, SMK'nin ikinci bendinde, marka
hakki i¢in tukenme ilkesinden de istisna be-
lirtilmistir. Buna g6re marka sahibi, mallarin
Uguncu kisilerce degistirilerek veya bozula-
rak ticari amacla kullanilmasini engelleme
hakkina sahiptir. Marka ambleminin markali
uranden kaldinlmasi, marka ambleminin bas-
ka urtnler tzerine konmasi ve mal Uzerindeki
marka ambleminin degistirilmesi gibi marka
Uzerinde yapilan degisiklikler de markali
uranun degistirilmesi kapsamindadirt. Malin
degistirilmesi veya kotulestirilmesi sonucu,
markanin kaynak gosterme ve garanti fonk-
siyonlariiglevsiz hale gelir. Markali ranun tu-
keticisi irunden elde etmeyi bekledigi fayda-
yisaglayamaz. Bu durum sonucu, tuketicinin
go6zunde markanin itibar zedelenir. Bu yuz-
den, malin degistirilmesi veya kotulestirilmesi
durumunda marka hakki sahibinin tranleri
Uzerindeki hakki tuketilmis sayilmaz’. S6z
gelimi, marka ambleminin markall arinden
kaldinlmasi, markanin kaynak gosterme ve
reklam fonksiyonlarini ortadan kaldirir, marka
sahibinin zarar gérmesine neden olur®.

1. Ulkesel, Bélgesel ve Uluslarara-

national Exhaustion: Market

National exhaustion means that the right to
the first sale of the branded product is ex-
hausted only within the borders of the coun-
try where it was first placed on the market. In
this case, putting the branded product on the

si Tukenme: Pazar

Ulkesel tukenme, markali malin sadece pi-
yasaya sunuldugu ulke sinirlar i¢inde ilk
satis hakkinin tukenmesi anlamina gelir. Bu
durumda, markali malin tulke disinda marka
sahibi tarafindan veya izniile piyasaya sunul-
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market outside the country by the trademark
owner or with his permission does not affect
the trademark right within the country. Since
the first sale made outside the country does
not affect the rights within the country, the
trademark owner can prevent the importa-
tion of goods from outside the country into
the country. However, the trademark owner
cannot prevent the re-importation of goods
exported abroad after being placed on the
market within the country®.

Regional exhaustion means that when cer-
tain countries are considered a single region,
the exhaustion occurs within that region. In
a common economic area like the European
Union, goods placed on the market by the
trademark owner or with his permission in
one country can be sold in all other coun-
tries, and the trademark owner cannot pre-
vent this™.

International exhaustion means that if the
branded product is placed on the market
anywhere in the world by the trademark
owner or with his permission, the right of
first sale is exhausted worldwide. In this
case, the product placed on the market
anywhere in the world can be freely bought
and sold, re-imported, and parallel imported
worldwide. Itis stated in the doctrine that the
principle of national exhaustion has been
abandoned in Turkish Trademark Law, and
the principle of international exhaustion has
been adopted becauseg, in the justification of
Article 152 of the IPL, it is stated that the prin-
ciple of international exhaustion has been ac-
cepted. Accordingly, it is accepted that the
term “market” in the text of the article refers
to “the whole world” rather than the Turkish
domestic market".

Additionally, in the doctrine, there is an opin-
ion that the market concept is not defined in
the law, and its boundaries are not specified.
Hence, the exhaustion refers to international
exhaustion'. Furthermore, it is stated that
the universal exhaustion dimension has
been introduced due to the removal of the
phrase “in Turkiye” in the current industrial
property legislation, which was present in
the repealed Decrees™.

In summary, although trademark rights are
national, trademark owners may have dif-
ferent rights in different regions. However,
once a trademark owner places his product
on the market, the circulation of that product
can no longer be prevented. This principle is

masi, Ulke icindeki marka hakkini etkilemez.
Ulke disinda gerceklestirilen ilk satis, tlke
icindeki haklar etkilemediginden, marka
sahibi ulke disindaki mallarin ulkeye ithal
edilmesini dnleyebilir. Ancak, ulke icinde pi-
yasaya sunulan mallarin yurt disina ihraca-
tindan sonra tekrar ayni tlkeye ithalati marka
sahibi tarafindan engellenemez®.

Bolgesel tukenme, belirli bazi ulkelerin si-
nirlarini tek bir bolge olarak kabul ettiginde,
tukenmenin o bolge icerisinde gerceklestigi
anlamina gelmektedir. Avrupa Birligi gibi bir
ortak ekonomik alanda, bir tlkede marka sa-
hibi tarafindan veya izniyle piyasaya sunulan
mallar, diger tum tlkelerde de satisa sunula-
bilir ve marka sahibi bunu engelleyemez.

Uluslararasi tukenme ise markali malin dun-
yanin herhangi bir tlkesinde marka sahibi
tarafindan veya izni ile piyasaya sunulmasi
halinde, butun dunya nezdinde ilk satis hak-
kinin tukenmesi anlamina gelmektedir. Bu
durumda, dunyanin herhangi bir tlkesinde
piyasaya sunulan malailiskin, artik dinyanin
her yerinde serbestce alinip satilma, yeniden
ithalat ve paralel ithalat serbestisi s6z konu-
sudur. Doktrinde Turk Marka Hukuku’'nda
Ulkesel tukenme ilkesinden vazgecildigi ve
uluslararasi tukenme ilkesinin benimsendigi;
zira, SMK'nin 152. maddesinin gerekcesinde
uluslararasi tukenme ilkesinin kabul edildigi
belirtilmektedir. Buna gére madde metnin-
de gecen “piyasa” teriminden kastin, Turk i¢
piyasasi dedil, “butun dunya” oldugu kabul
edilmektedir™.

Ek olarak doktrinde piyasa kavraminin ka-
nunda tanimlanmamig ve sinirlarinin belirtil-
memis olmasi nedeniyle tukenmeden kastin
uluslararasi tukenme olduguna yonelik go-
ras bulunmaktadir'. Yani sira, mevcut sinai
mulkiyet mevzuatinda mulga KHK’larda yer
alan “Turkiye'de” ifadesinin kaldirilmis olma-
sI nedeniyle evrensel tukenme boyutunun
getirildigi de ifade edilmektedir™.

Ozetle, marka hakki tlkesel olmakla birlikte
marka sahibi farkli bolgelerde farkli haklara
sahip olabilir. Ancak, bir marka sahibinin ma-
lini bir kez piyasaya surmesiyle, o malin teda-
vulu artik engellenemez. Builke, marka sahi-
binin ilk satistan sonraki el degistirmelerine
mudahale hakkina sahip olmadigi, marka
hakkinin sahibi, tuketiciler ve kamu yararlar
arasinda bir denge sagladigi dusuncesine
dayanir. Ayrica, tukenme ilkesinin yalnizca
uranlere uygulanacagi, hizmetlere uygulan-
mayacag kabul edilmektedir™.
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EXHAUSTION OF TRADEMARK RIGHTS IN TURKISH TRADEMARK LAW

based on the idea that the trademark owner
does not have the right to interfere with sub-
sequent ownership changes after the first
sale, and it aims to balance the interests of
the trademark owner, consumers, and public
welfare. Additionally, it is accepted that the
principle of exhaustion applies only to prod-
ucts and not to services™.

B. Elements of the Exhaustion
of Trademark Rights

Article 152 of the IPL states that the exhaus-
tion of trademark rights will come into ques-
tion within the framework of “placing on
the market” by “the right holder or by third
parties with his permission”. At this point, the
right holder’s consent is the primary element,
and placing on the market is the other ele-
ment.

The most fundamental condition for apply-
ing the principle of exhaustion of rights is
to determine whether the right holder has
consented to the placement of the product
on the market. Since the trademark owner’s
authority to use the trademark is exclusive,
it is accepted that the consent given by the
trademark owner must be explicit and clear.
However, in contracts such as licensing or
exclusive dealership agreements, the autho-
rization of third parties will be considered a
declaration of consent. However, in cases
where the rights regulated in these contracts
are excessively used, the lack of action by the
trademark owner cannot be interpreted as
implied consent’s.

Another fundamental element necessary for
applying the principle of exhaustion of rights
is the placement of the product on the mar-
ket. This element refers to the lawful offering
of the product for sale. Therefore, when eval-
uating whether the element of placing on the
market has been fulfilled, it should also be
considered whether this action is lawful. A
product subject to trademark rights can be
placed on the market in two different ways.
The trademark owner can market the prod-
uct under his own trademark in the domes-
tic or foreign market. He or he can authorize
a third party (such as through an exclusive
dealership, agency, distributorship, or licens-
ing agreement) to place the product on the
market'®. Additionally, there is an opinion
that it is not necessary to generate income
from the products in this regard and that it
is sufficient for the product to have been
placed on the market.

B. Marka Hakkinin Tuketilme-
sinin Unsurlan

SMK'nin 152. maddesi hukmunde belirtildigi
Uzere "hak sahibi veya onun izni ile tguncu
kisiler tarafindan” “piyasaya sunulma” eyle-
mi gergevesinde marka hakkinin tuketilmesi
gundeme gelecektir. Bu noktada, hak sahibi-
nin rizasi 6ncelikli unsur, piyasaya sunulma
ise diger bir unsurdur.

Hakkin tukenmesi ilkesinin uygulanabilme-
si icin en temel kosul, hak sahibinin Granan
piyasaya sunulmasina riza gosterip goster-
mediginin belirlenmesidir. Zira, marka hakki
sahibinin markanin kullanilmasi hususunda
yetkisi inhisaridir. Marka sahibi tarafindan ve-
rilen nzanin agik ve anlasilir olmasi gerektigi
kabul edilmekle birlikte; lisans s6zlesmesi,
tek saticilik sézlesmesi gibi s6zlesmelerde
ucuncu sahislarin yetkilendirilmesi durumu
rizanin bulunduguna yoénelik beyan kabul
edilecektir. Ancak bu noktada da anilan s6z-
lesmelerde duzenlenen haklarin askin kul-
lanilmasi hallerinde marka hakki sahibinin
herhangi bir eylemde bulunmamasi zimni
rizanin bulundugu yénunde yorumlanama-
yacaktir'e.

Hakkin tukenmesi ilkesinin uygulanabilmesi
icin gerekliolan temel unsurlardan bir digeri,
uranun piyasaya sunulmasidir. Bu unsurdan
kastedilen, aranun hukuka uygun bir sekil-
de satisa sunulmasidir. Bu nedenle, piyasa-
ya sunma unsurunun saglanip saglanmadigi
degerlendirilirken, bu islemin hukuka uygun
olup olmadigi da g6z 6nunde bulundurul-
malidir. Marka hakkina konu olan bir arun,
iki farkli sekilde piyasaya sunulabilir. Marka
hakki sahibi, arananu kendi markasi altin-
da i¢ veya dis piyasada pazarlayabilir ya da
Ucuncu bir kisiye yetki vererek (tek saticilik,
acentelik, distribltdrluk, lisans sézlesmesi
gibi) urtinun piyasaya sunulmasini sagla-
yabilir'®. Ayrica bu konuda urunlerden gelir
elde edilmesi gerekmedigi, piyasaya sunul-
mus olmanin yeterli oldugu yénunde gorus
bulunmaktadir®.

TURK MARKA HUKUKUNDA MARKA HAKKININ TUKETILMESI

I1l. CONCLUSION

The exhaustion of trademark rights is a prin-
ciple that provides an essential balance
within industrial property law. This principle
ensures that the trademark owner does not
have the right to interfere with subsequent
ownership changes after the first sale while
also aiming to balance the interests of con-
sumers and public welfare.

In Turkish trademark law, it is stated that the
principle of national exhaustion has been
abandoned, the principle of international
exhaustion has been adopted, and goods
placed on the market can now be freely
bought and sold worldwide. However, some
uncertainties and debates continue in prac-
tice.

In the future, there may be a need for more
explicit regulation regarding the application
of the principle of exhaustion of trademark
rights and the limitations brought by this
principle. Thisissue is essential for protecting
the rights of trademark owners, facilitating
consumer access to products, and support-
ing competition.
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I1l. SONUG

Marka hakkinin tuketilmesi, sinai mulkiyet
hukuku igerisinde 6nemli bir denge saglayan
birilkedir. Bu ilke, marka sahibinin ilk satigtan
sonraki el degistirmelerine mudahale hakki-
na sahip olmamasini saglarken, ayni zaman-
da tuketiciler ve kamu yararlar arasinda bir
denge kurmayi hedefler.

Turk marka hukukunda ulkesel tukenmeden
vazgecilerek uluslararasi tukenme ilkesinin
kabul edildigi ve piyasaya sunulan mallarin
artik dunyanin her yerinde serbestce alinip
satilabilecegi yonunde gorusler bulunmakta-
dir. Ancak, uygulamada bazi belirsizlikler ve
tartigmalar devam etmektedir.

Gelecekte, marka hakkinin tukenmesi ilkesi-
nin uygulanmasi ve bu ilkenin getirdigi sinir-
lamalar konusunda daha net bir duzenleme
intiyaci ortaya ¢ikabilir. Bu husus; hem marka
sahiplerinin haklarini korumasi hem de tuke-
ticilerin Uranlere erisimini kolaylastirmak ve
rekabeti desteklemek icin 6nemlidir.
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