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ABSTRACT | OZET

In our study, while examining the UNCITRAL Model Law on International Commer-
cial Arbitration, the Turkish Code of Civil Procedure, and the guidelines of various
institutional arbitration organizations, the procedures for challenging arbitrators are
analyzed, and the subject is explored in-depth through examples of judicial decisions.

Calismamizda UNCITRAL Uluslararasi Ticari Tahkim Model Kanunu, Hukuk Muhake-
meleri Kanunu ve cesitli kurumsal tahkim kuruluslarmin yonergeleri ile hakemin reddi
prosediirleri ele alinirken, yarg: kararlar: 6rnekleri iizerinden konu derinlemesine in-
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I.INTRODUCTION

This article aims to examine the grounds for
challenging arbitrators in arbitration pro-
ceedings and their application within the
framework of ad hoc and institutional arbitra-
tion types. Arbitration constitutes a dispute
resolution mechanism whereby parties opt
to resolve disputes that have arisen or may
arise between them, waiving the jurisdiction
of state courts, and instead submitting to
the binding and final decision of a specially
empowered arbitrator or arbitration panel’.
In this regard, arbitration functions as an
alternative dispute resolution mechanism,
providing for the resolution of disputes by
impartial and independent arbitrators, there-
by operating as an extrajudicial dispute res-
olution apparatus.

A. The Role and Significance
of Arbitrators in Arbitration

Arbitrators are individuals tasked with resolv-
ing disputes in arbitral proceedings. The im-
partiality and independence of arbitrators
are of paramount importance in ensuring
that arbitral proceedings are conducted fairly
and efficiently. Therefore, the issue of chal-
lenging arbitrators is of critical significance in
terms of the reliability of arbitral proceedings
and the protection of parties’ rights.

I. GiRIS

Bu makale, tahkim yargilamalarinda hake-
min reddi sebeplerini ve uygulamasinin ad
hoc ve kurumsal tahkim tarleri gcergevesinde
incelenmesini amaglamaktadir. Tahkim taraf-
larin, aralarinda dogmus veya dogabilecek
uyusmazliklar, devlet mahkemeleri yerine
ozel olarak yetkilendirdikleri bir hakem veya
hakem kurulu araciligiyla kesin ve baglayici
olarak ¢6zume kavusturmayi sectikleri uyus-
mazlik ¢co6zum yontemidir'. Bu cergcevede
tahkim, uyusmazligin tarafsiz ve bagimsiz
hakemler tarafindan ¢ézumlenmesini sagla-
yan alternatif bir uyusmazlik cézam yontemi
olmaktadir.

A. Tahkim Yargilamasinda
Hakemin Rolii ve Onemi

Hakemler, tahkim yargilamasinda uyusmaz-
liklar ¢ozmekle gorevli kisilerdir. Hakemle-
rin tarafsiz ve bagimsiz olmalari, tahkim
yargilamasinin adil ve etkin bir sekilde yu-
ratalmesi acgisindan buyuk 6nem tasir. Bu
nedenle, hakemlerin reddi konusu, tahkim
yargilamasinin guvenilirligi ve taraflarin hak-
larinin korunmasi agisindan kritik bir 6neme
sahiptir.

The independence of arbitrators refers to
their economic and administrative indepen-
dence, whereas the concept of impartiality
of arbitrators refers to their objective and un-
biased conduct?.

The principle of independence of arbitrators
is directly related to the right to a fair trial.
The right to a fair trial is enshrined in Article
6 of the European Convention on Human
Rights®, which states that “In the determi-
nation of his civil rights and obligations or of
any criminal charge against him, everyone
is entitled to a fair and public hearing within
a reasonable time by an independent and
impartial tribunal established by law.” This
provision emphasizes that a fair trial can
only be achieved before an independent
and impartial tribunal. Similarly, Article 36 of
the Constitution of the Republic of Turkey,
titled “Freedom to claim rights” states that
“Everyone has the right of litigation either
as plaintiff or defendant and the right to a
fair trial before the courts through legitimate
means and procedures.” In this regard, the
concept of “court” referred to in the Con-
stitution and the European Court of Human
Rights (“ECHR") is not limited to state courts,
but also applies to arbitrators and arbitration
institutions chosen by the parties.
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Hakemlerin bagimsizligi, hakem veya ha-
kemlerin ekonomik ve idari agidan bagimsiz
olmasini ifade ederken hakemlerin tarafsizli-
g1 kavrami ise hakemlerin objektif ve tarafsiz
davranmasini ifade eder?.

Hakemlerin bagimsizligi prensibi adil yargi-
lanmaile dogrudan ilgilidir. Adilyargilanma
hakki, Avrupa insan Haklari Sozlesmesi'nin
Adil Yargilanma Hakki baslikli 6. maddesi-
ninilk cumlesinde?, “Herkes, gerek medeni
hak ve yakamlalakleriile ilgili nizalar, gerek
cezai alanda kendisine ydneltilen suclama-
lar konusunda karar verecek olan, yasayla
kurulmus bagimsiz ve tarafsiz birmahkeme
tarafindan davasinin makul bir stre icinde,
hakkaniyete uygun ve aleni olarak gorul-
mesini isteme hakkina sahiptir." denilerek
adil yargilanmanin bagimsiz ve tarafsiz
bir mahkeme nezdinde gerceklesebilece-
gi soylenmistir. Bununla beraber Turkiye
Cumbhuriyeti Anayasasi’nin Hak arama hur-
riyeti baslikli 36. maddesinde de “Herkes,
mesru vasita ve yollardan faydalanmak su-
retiyle yargi mercileri 6ntinde davaci veya
davali olarak iddia ve savunma ile adil yar-
gllanma hakkina sahiptir.” ifadesiyle herke-
sin adil yargilanma hakkina sahip oldugu
vurgulanmistir. Bu baglamda, Anayasa ve
Avrupa insan Haklar Sozlesmesi‘nde bah-
sedilen “mahkeme” kavrami, sadece devlet
mahkemeleri icin degil, ayni zamanda ta-

MAKALELER

DiPNOT

1 ibrahim Dogan Takavut, Millet-
lerarasi Ticari Tahkimde Usule iligkin
Konularda irade Serbestisi, 1. Baski,
Istanbul 2021, s. 27.

2 Ziya Akinci, Milletlerarasi Tahkim,
Vedat Kitapgilik, 2021, s. 265.

3 Avrupa insan Haklari S6zlesmesi
m. 6.

2025 WINTER



ARTICLES

PART 11

FOOTNOTE

4 Haci Can/ Ekin Tuna, Milletlerarasi
Tahkim Hukuku, 1st Edition, Ankara
2021, p. 281.

5 Takavut, p.213.

6 Cemal Sanli, Milletlerarasi Ozel
Hukuk, 9th Edition, istanbul 2021, p.
763.

7 Sibel Ozel, Millletlerarasi Ticari
Tahkimde Kanunlar Ihtilafi Meselesi,
1st Edition, istanbul 2008, p. 28.

8 Akinci, p.7.

9 https://uncitral.un.org/en/texts/arbi-
tration (Access Date: 30.07.2024).

10 UNCITRAL Arbitation Rules Arti-
cle 11.

GS| ARTICLETTER

GROUNDS FOR CHALLENGE OF ARBITRATOR IN ARBITRATION

ECHR uses two criteria to assess the impar-
tiality of an arbitrator. The first criterion in-
volves examining whether the arbitrator’s
personal beliefs and behavior demonstrate
any personal bias or prejudice in a particu-
lar case. The second criterion involves de-
termining whether the court’s composition
provides sufficient guarantees to eliminate
any legitimate doubts about the arbitrator’s
impartiality. The ECHR emphasizes that,
based on these two criteria, it should be
assumed that the arbitrator is personally im-
partial. It is necessary to investigate wheth-
er the arbitrator or arbitration panel, as the
decision-making authority, has demonstrat-
ed any hostility or bias towards one of the
parties. The assumption that the arbitrator is
free from personal biases and prejudices is
along-standing principle in ECHR case law*.

Even if the arbitration proceedings are con-
ducted in accordance with all other princi-
ples, if the principle of impartiality and inde-
pendence of the arbitrators is not ensured,
it will directly affect the arbitral award® and
render a fair trial impossible. Therefore, the
impartiality and independence of arbitrators
are essential components of a fair trial, and
their absence can undermine the integrity of
the entire arbitration process.

Il. CHALLENGING THE AR-
BITRATORIN AD-HOC AR-
BITRATION PROCEEDINGS

One of the forms of arbitration proceedings
isad hoc arbitration. Ad hoc arbitration refers
to atype of arbitration that takes place under
the control of arbitrators, within the frame-
work of rules or laws written or referenced
by the parties themselves, and the powers
granted by the parties®. The parties, without
being bound by any arbitration institution,
establish the arbitrator or arbitration panel
themselves. Parties who desire to have a sig-
nificant degree of control over the arbitration
process determine the arbitration procedure,
the place of arbitration, the arbitrators, and
the applicable substantive law themselves,
or grant the arbitrators authority to decide on
these matters.

Ad hoc arbitration often emerges as a com-
promise method when parties are unable to
agree on institutional arbitration. Another
reason for the preference for ad hoc arbitra-
tion is that parties who want to maintain con-
trol over the arbitration process, especially in

raflarca secilen hakem ve tahkim kurumlari
icin de gecerlidir.

Avrupa insan Haklari Mahkemesi (“AiHM")
hakemin tarafsiziginin degerlendirilmesinde
iki 6lcut kullanmaktadir. Birincisi, hakemin ki-
sisel inanci ve davraniginin belli bir davada
kisisel onyargi veya taraflilik sergileyip sergi-
lemediginin incelenmesidir. ikincisi, mahke-
menin olusumu araciligiyla hakkindaki her
tar mesru supheyi ortadan kaldirmak tzere
yeterli guvenceler sunup sunmadiginin be-
lirlenmesidir. AIHM, uyguladigi bu iki élgut
ile hakemin kisisel olarak tarafsiz oldugunun
varsayilmasi gerektigini vurgulamaktadir.
Karar mercii olan hakemin/ hakem heyeti-
nin taraflardan birine dusmanlik/ tarafgirlik
sergileyip sergilemediginin dogrulugunun
arastinlmasi gerekir. Hakemin sahsi 6nyar-
gilardan veya yanliliktan arinmis oldugunun
varsayilmas! AiHM igtihatlarinda uzun suredir
var olagelmis koklu bir ilkedir®.

Tahkim yargilamasi, diger butun prensiplere
uygun olarak yurutulse dahi; hakemlerin ta-
rafsizlik ve bagimsizliklarina iliskin prensibin
saglanamamis olmasi, yargilama sonunda
verilecek hakem kararini dogrudan etkile-
yecek® ve bu sebeple de adil yargilamanin
gerceklesmesi mumkun olmayacaktir.

1. AD-HOC TAHKIiM YAR-
GILAMASI BAKIMINDAN
HAKEMIiN REDDi

Tahkim yargilamasinin gergeklesme bigim-
lerinden biri ad hoc tahkimdir. Ad hoc (arizi)
tahkim, taraflarin kendilerinin kaleme aldigi
veya atifta bulundugu kural ya da yasalar ve
taraflarca verilen yetkiler cercevesinde ha-
kemlerin kontrolunde gerceklesen tahkim
tartne denilmektedirs. Taraflar, herhangi bir
tahkim kurumuna bagli kalmaksizin, hakem
veya hakem kurulunu kendileri olustururlar.
Tahkim surecinin buyuk 6l¢ude kendi kont-
rollerinde olmasini arzu eden taraflar, tahkim
usuluna, tahkim yerini, hakemleri ve uygula-
nacak maddi hukuku kendileri belirler veya
bu konularda hakemlere yetki verirler.

Ad hoc tahkim genellikle taraflarin kurum-
sal tahkime gitme konusunda anlasama-
malari halinde bir uzlagsma yontemi olarak
ortaya ¢ikmaktadir. Ad hoc tahkimin tercih
edilme sebeplerinden bir digeriise cok 6zel
uyusmazliklarda tahkim surecinde kontrolu
elinde tutmak isteyen taraflarin 6zellikle ad
hoc tahkimde israr ettigi gorulmektedir’.

highly specialized disputes, tend to insist on
ad hoc arbitration’.

In practice, it is often seen that parties fre-
quently provide for the application of the
UNCITRAL Model Law on International
Commercial Arbitration (“UNCITRAL Ar-
bitration Rules”) in the context of ad hoc
arbitration. In this case, it is no longer possi-
ble to speak of institutional arbitration, and
when parties refer to the UNCITRAL Arbitra-
tion Rules in their contracts, any matters not
regulated by the parties will be governed by
these rules®.

A. Challenging the Arbitrator
under the UNCITRAL Arbitra-
tion Rules

The 3rd chapter of the UNCITRAL Arbitra-
tion Rules, titled “Composition of Arbitral
Tribunal”, includes provisions regulating the
number of arbitrators, the appointment of
arbitrators, and the procedure for challeng-
ing arbitrators®. Article 12, titled “Grounds
for Challenge”, states as follows': “When
a person is approached in connection with
his possible appointment as an arbitrator, he
shall disclose any circumstances likely to give
rise to justifiable doubts as to his impartiality
orindependence. An arbitrator, from the time
of his appointment and throughout the arbi-
tral proceedings, shall without delay disclose
any such circumstances to the parties and to
the other arbitrators unless they have already
been informed of them by him. An arbitrator
may be challenged only if circumstances ex-
ist that give rise to justifiable doubts as to his
impatrtiality or independence, or if he does
not possess qualifications agreed to by the
parties. A party may challenge an arbitrator
appointed by him, or in whose appointment
he has participated, only for reasons of which
he becomes aware after the appointment has
been made”.

Under the UNCITRAL Arbitration Rules, arbi-
trators are required to disclose any circum-
stances that may affect their independence
and impartiality. According to the second
paragraph of the provision, a challenge to
an arbitrator may be made only if there are
justifiable doubts as to their impartiality or
independence, or if they do not possess the
qualifications agreed upon by the parties.
As can be seen, the grounds for challenging
an arbitrator are based on the presence of
doubts as to their impartiality and indepen-
dence, which is a general expression that
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Genellikle, uygulamada gortulmektedir ki,
taraflar ad hoc tahkim baglaminda UNCIT-
RAL Uluslararasi Ticari Tahkim Model Ka-
nunu’nun (“UNCITRAL Tahkim Kurallan”)
uygulanmasina sik¢a yer vermektedirler. Bu
durumda, artik herhangi bir kurumsal tahkim-
den bahsetmek mumkun hale gelmemekte
olup taraflar s6zlesmelerinde UNCITRAL
Tahkim Kurallari’'na atifta bulunduklarinda,
taraflarca duzenlenmemis konular da bu ku-
rallara gore igslem gorecektir®.

A.UNCITRAL Tahkim Kuralla-
ri'na Gore Hakemin Reddi

UNCITRAL Tahkim Kurallan'nin “Hakem He-
yetinin Olusumu” baslikli 3. bolumu hakem
sayisi, hakemlerin gorevlendirilmesi, hakem-
lere itiraz ve usulunu duzenleyen hukumlere
yer vermistir®. “itiraz gerekgeleri” baslikli 12.
maddede su sekilde belirtilmistir'® “(1) Bir
kisiye olasi bir hakem olarak goérevlendiril-
mesiyle baglantili olarak basvuruldugunda,
s6z konusu kigi tarafsizligi veya bagimsizligi
konusunda hakli stphelere yol acabilecek
her tarlt durumu agiklayacaktir. Bir hakem,
gorevlendirildigi andan itibaren ve tahkim
islemleri saresince, kendilerini daha énce bu
konuda bilgilendirmedikge, bu ttr durumlar
gecikmeksizin taraflara aciklayacaktir. (2) Bir
hakem, yalnizca tarafsizligi veya bagimsizligi
konusunda hakli stiphelere yol agan kosullar
mevcutsa veya taraflarca kabul edilen nite-
liklere sahip dedilse itiraz edebilir. Bir taraf,
kendisi tarafindan gérevilendirilen veya go-
revlendirilmesine katildigi bir hakemi, ancak
gorevlendirme yapildiktan sonra haberdar
oldugu gerekgelerden otart itiraz edebilir”.

UNCITRAL Tahkim Kurallar’'nda belirlenen
hukum ile hakemlere bagimsizlik ve tarafsiz-
ligini etkileyen durumlarn aciklama yukum-
lalagu getirilmistir. Hakeme itiraz gerekgesi
olarak ise hukmun ikinci fikrasinda yalnizca
tarafsizlik ve bagimsizigi konusunda hakli
suphelere yol agan kosullarin mevcut olmasi
veya taraflarca kabul edilen niteliklere sahip
olmamasi durumunda itiraz edilece@i hukme
baglanmistir. Gorulecegi Uzere hakemlere
itiraz sebepleri yonunden tarafsizlik ve ba-
gimsizlik konusunda suphe mevcut olmasi
ifadesine yer verilmesi ile genel nitelikte bir
ifade kullanilmis ve tarafsizlik ve bagimsizli-
g1 etkileyen sebeplere yonelik sinirlandirici
veya orneklendirici bir sayim yapilmamistir.
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does not provide a restrictive or exemplary
list of reasons that may affect impartiality
and independence. However, Article 11(1)
of the UNCITRAL Arbitration Rules provides
an exception, stating that""; “No person shall
be precluded by reason of his nationality
from acting as an arbitrator, unless otherwise
agreed by the parties”. This provision indi-
cates that an arbitrator’s nationality cannot
be a ground for challenge unless the parties
have agreed otherwise in the arbitration
agreement.

Instead of providing a detailed list of cir-
cumstances and conditions that require the
challenge of an arbitrator, making a gener-
al reference to comprehensive principles is
considered beneficial in doctrine, as it offers
more flexibility to the parties™.

B. Challenging the Arbitrator
under the Turkish Code of
Civil Procedure Rules

Parties who have agreed to ad hoc arbitra-
tion proceedings through an arbitration
agreement may also refer to the Turkish
Code of Civil Procedure (“CCP”) for the se-
lection of arbitrators and the arbitration pro-
cedure™. Since the purpose of the CCP’s
arbitration section is to regulate the proce-
dures and principles of domestic arbitration,
the provisions of the CCP will apply in cases
where there is no foreign element as defined
by the Turkish International Arbitration Law
("IAL") and where the place of arbitration is
determined to be Turkey™.

In ad hoc arbitration proceedings, the ar-
bitrator appointed by a specific arbitration
agreement between the parties may be chal-
lenged by one or both parties. CCP regulates
thisissue in Article 417. According to this arti-
cle; “(1) A person who is proposed as an ar-
bitrator must disclose any circumstances that
may give rise to justifiable doubts as to their
impartiality and independence before ac-
cepting the appointment. If the parties have
not been previously informed, the arbitrator
must also notify them of any such circum-
stances that may arise later. (2) An arbitrator
may be challenged if they do not possess
the qualifications agreed upon by the par-
ties, if there is a ground for challenge under
the arbitration procedure agreed upon by
the parties, or if there are circumstances that
give rise to justifiable doubts as to their im-
partiality. A party may challenge an arbitrator
appointed by them or in whose appointment

Ancak UNCITRAL Tahkim Kurallari'nin 11.
maddesinin birinci fikrasinda'"; “Taraflarca
aksi kararlastinilmadikga, uyrugu nedeniyle
hi¢c kimse hakem gorevini yerine getirmekten
alikonulamaz.” hukmu ile hakemin uyrugu
sebebiyle reddinin tahkim anlasmasinda ka-
rarlastinlmadigi sirece mumkun olmayacagi
bir istisna olarak belirtilmistir.

Hakemin reddini gerektiren durum ve kosul-
lari siralayan ayrintili bir liste yerine, kapsamli
ilkelere genel bir atif yapilmasi taraflara daha
fazla esneklik sunmasi bakimindan doktrinde
faydali gérulmektedir'.

B. Hukuk Muhakemeleri Ka-
nunu Kurallarina Gore Hake-
min Reddi

Taraflar arasindaki tahkim anlasmasi ile ad
hoc tahkim usulu kararlastiran taraflarin ha-
kemlerin secimi ve tahkim usult bakimindan
Hukuk Muhakemeleri Kanunu’na (“"HMK")
da atif yapmalari mumkuandur™. HMK'nin
tahkime iliskin kisminin amaci milli tahkime
iliskin usul ve esaslari duzenlemek olmasi
sebebiyle Milletlerarasi Tahkim Kanunu’nun
("MTK") tanimladigi anlamiyla yabancilik
unsuru tagimayan ve tahkim yerinin Turkiye
olarak belirlendigi durumlarda HMK hukum-
leri uygulanacaktir™.

Ad hoc tahkim yargilamasinda, taraflara 6zgu
bir tahkim s6zlesmesiile belirlenen hakemin,
taraflardan biri veya her ikisi tarafindan reddi
talep edilebilir. Hukuk Muhakemeleri Kanunu
(HMK) bu konuda 417. madde de duzenleme
getirmistir's; “(1) Kendisine hakemlik énerilen
kimse, bu gorevi kabul etmeden 6nce taraf-
sizlik ve bagimsizligindan stphe edilmeyi
hakli gésteren durum ve kosullari aciklamak
zorundadir. Taraflar dnceden bilgilendiril-
memis olduklari takdirde hakem, daha sonra
ortaya cikan durumlari da gecikmeksizin taraf-
lara bildirir. (2) Hakem, taraflarca kararlastiri-
lan niteliklere sahip olmadigi, taraflarca karar-
lastinlan tahkim usulinde 6ngérdlen bir ret
sebebi mevcut bulundugu veya tarafsizligin-
dan suphe edilmeyi hakli gésteren durum ve
kosullar gerceklestigi takdirde reddedilebilir.
Taraflardan birisinin kendisinin atadigi veya
atanmasina katildigi hakemi reddetmesi, yal-
nizca hakemin atanmatarihinden sonra 6gre-
nilen ret sebeplerine dayanilarak yapilabilir".

they participated only on grounds that they
became aware of after the appointment”.

Similar to the UNCITRAL Arbitration Rules,
the CCP also expresses the principle that
an arbitrator may be challenged if there are
circumstances that give rise to justifiable
doubts as to their impartiality. Accordingly,
a challenge to an arbitrator may be made,
but the challenge must be based on specific
grounds such as impartiality doubts, incom-
petence, ethical violations, or bias, which
must be stated in the challenge.

The reasoning of Article 417 of the CCP
states that the grounds for challenge listed
in the article naturally include the grounds
for disqualification of judges listed in Article
34 of the CCP, unless the parties have agreed
otherwise. The reasoning states: “(...) The
second paragraph ensures that the arbitrator
possesses the qualifications determined by
the parties and that theirimpartiality and inde-
pendence are guaranteed. The grounds for
challenge listed naturally include, unless the
parties have agreed otherwise, the grounds
for disqualification of judges listed in Article
39 (CCP Article 34). The last sentence of the
second paragraph aims to prevent the delay
of arbitration through bad faith challenges
to the arbitrator.” As can be seen from the
reasoning of the Article 417, it is clearly stat-
ed that the grounds for disqualification of
judges listed in Article 34 of the CCP are also
included in the grounds for challenge of an
arbitrator.
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UNCITRAL Tahkim Kurallar’'nda oldugu
sekliyle HMK'da genel ilke olarak hakemin
tarafsizigindan suphe edilmesini hakli gos-
terecek seklinde bir ret sebebi ifade etmistir.
Buna gore, hakemin reddi talep edilebilir an-
cak hakemin reddi icin tarafsizlik suphesi, ye-
tersizlik, etik ihlaller, hakemin 6nyargili olmasi
gibi belirli sebepler gosterilerek hakemin ta-
rafsizligina suphe dusurecek bir unsurun ret
talebinde belirtilmesi gerekir.

HMK’'nin 417. maddesinin gerekcesinde ise
maddede belirtilen ret sebeplerinin taraflarca
aksi kararlastirlmamis ise dogal olarak HMK

m. 34'te yer alan hakimin yasaklilik sebeple-
rini de kapsadigi su sekilde belirtilmistir: “(...)
Ikinci fikrada, hakemin, taraf serbestisi geregi,
taraflarin belirledigi niteliklere sahip olmasi ile
tarafsizligi ve bagimsizligi teminat altina alin-
mugtir. Belirtilen ret sebepleri, taraflarca aksi
kararlastirilmamis ise dogal olarak “Yasaklilik
sebepleri” baslikli 39 (HMK m.34) uncu mad-
dede belirtilen hakimin yasaklilik hallerini de
kapsar. ikinci fikranin son ctimlesi ile hakemin
kétaniyetle reddi suretiyle tahkimin geciktiril-
mesinin 6nlenmesi istenmistir”. ilgili madde-
nin gerekgesinden gorulecegi tizere HMK'nin
hakimin yasaklilik sebeplerini duzenleyen 34.
maddesinin de hakemin ret sebepleri kapsa-
minda oldugu acikca séylenmistir.

HMK'nin Tahkim baslikli on birinci kisminda
yer alan ret sebepleri yaninda HMK'nin 34.
maddesinde sinirli sayida (numerus clausus)
hakimin yasaklilik sebepleri olarak sayilan
sebeplerin hakemin reddi sebepleri olarak
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In addition to the grounds for challenge set
out in the Eleventh Part of the CCP, titled
“Arbitration”, the grounds for challenge of
judges listed in Article 34 of the CCP, which
are considered to be numerus clausus, are
also accepted in doctrine as grounds for
challenge of arbitrators’s.

Moreover, another view accepted in doctrine
is that the second paragraph of Article 417 of
the CCP should be interpreted broadly to in-
clude the grounds for disqualification of judg-
es listed in Article 36 of the CCP as grounds
for challenging an arbitrator™. In this regard,
Article 36 of the CCP states that a judge may
be challenged if there is a significant reason
to doubt their impartiality, and lists specific
grounds for challenge, including: if the judge
has advised or guided one of the parties in
the case; if the judge has expressed their
opinion on the case to one of the partiesor a
third person without being required to do so
by law; if the judge has been heard as a wit-
ness or expert in the case or has acted as an
arbitrator; if the judge has mediated or concil-
iated in the dispute; if the case involves a rela-
tive of the judge up to the fourth degree; or if
the judge has a lawsuit or enmity with one of
the parties during the trial™.

I1l. CHALLENGING THE
ARBITRATOR IN INSTI-
TUTIONAL ARBITRATION
PROCEEDINGS

In contrast to ad hoc arbitration, institution-
al arbitration centers have regulations that
contain rules applicable to the arbitration
procedure™. In institutional arbitration, the
institution conducting the arbitration has
pre-determined rules of procedure. Matters
related to arbitration that are not regulated
by the parties’ agreement are governed by
the rules of the institution. In this way, arbi-
tration conducted under the auspices of an
institution and in accordance with its arbitra-
tion rules is referred to as institutional arbi-
tration.

In international commercial practice, many
institutions are active in resolving disputes
through arbitration. In Turkey, the Istanbul
Arbitration Center (ISTAC) has been estab-
lished to resolve national and international
disputes. The main arbitration institutions
recognized internationally include the Inter-
national Chamber of Commerce (ICC), the
London Court of International Arbitration

hakemler acisindan da gecerli olacagi dokt-
rinde kabul edilmistir.

Bununla beraber doktrinde kabul edilen bir
diger gorus ise HMK'nin 417. maddesinin
ikinci fikrasinin genis yorumlanarak HMK'nin
36 maddesinde yer alan hakimin ret sebep-
lerinin de hakemin ret sebepleri bakimindan
gecerli olacag belirtilmistir’”. Bu dogrultuda,
HMK’'nin 36. maddesinde hakimin ret sebep-
leri hakemin tarafsizligl hususunda suphe
duyulmasini gerektirebilecek énemli bir se-
bebin var olmasi halinde taraflardan birinin
hakemi reddedebilecegi belirtilerek 6zellik-
le davada iki taraftan birine 6gut vermis ya
da yol gostermis olmasi, davada iki taraftan
birine veya uc¢uncu kisiye kanunen gerek-
medigi halde gorusunu acgiklamis olmasi,
davada tanik veya bilirkisi olarak dinlenmis
veya hakem sifatiyla hareket etmis olmasi,
uyusmazlikta arabuluculuk veya uzlastirma-
cilik yapmis bulunmasi, davanin dérduncu
derece de dahil yansoy hisimlarina ait olmasi
ve dava esnasinda iki taraftan birisi ile davasi
veya aralarinda dusmanlik bulunmasi olarak
sayilmistir™,

11l. KURUMSAL TAHKIM
YARGILAMASINDA HAKE-
MiN REDDI

Ad hoc tahkimin aksine, kurumsal tahkim
merkezlerinin, tahkim usultine uygulanacak
kurallari iceren duzenlemeleri mevcuttur’e.
Kurumsal tahkimde, tahkimin yarutulecegi
kurumun 6nceden belirlenmis yargilama
kurallari bulunur. Taraflarin iradeleriyle du-
zenlenmemis olan tahkimle ilgili hususlar,
bu kurumun kurallarina gore yonetilir. Bu
sekilde, bir kurumun organizasyonuna bagli
olarak ve o kurumun tahkim kurallarina gére
gerceklestirilen tahkim, kurumsal tahkim ola-
rak adlandinlir.

Uluslararasi ticaret uygulamalarinda, uyus-
mazliklarin tahkim yolu ile ¢6zulmesi ama-
ciyla birgok kurum faaliyet gostermektedir.
Turkiye’de de son zamanlarda ulusal ve
uluslararasi uyusmazliklarn ¢é6zmek tzere
istanbul Tahkim Merkezi (ISTAC) olusturul-
mustur. Uluslararasi alanda taninan baslica
tahkim kurumlari arasinda; Milletlerarasi Ti-
caret Odasi (MTO) (ICC), Londra Milletlerara-
st Tahkim Merkezi (LCIA), Singapur Tahkim

(LCIA), the Singapore International Arbitra-
tion Centre (SIAC), the Hong Kong Interna-
tional Arbitration Centre (HKIAC), the Dubai
International Arbitration Centre (DIAC), the
American Arbitration Association (AAA), and
the Stockholm Chamber of Commerce Arbi-
tration Institute (SCC)%.

A. Grounds for Challenging
the Arbitrator in Institutional
Arbitration

In almost all institutional arbitration regu-
lations, there are provisions that arbitrators
should be composed of independent and
impartial individuals (ICC Rules Art. 11; LCIA
Art. 5/3; SSC Art. 18/1; ISTAC Art. 15/1). In
addition to these, national laws related to ar-
bitration also contain provisions regarding
the withdrawal or rejection of arbitrators in
cases where their independence and impar-
tiality are affected (IAL Art. 7/D-F)?". Institu-
tional arbitration centers, instead of making
a detailed or exemplary list of reasons for
the rejection of arbitrators, have used gen-
eral expressions such as the existence of
matters that may affect their independence
and impartiality or reasons that may raise rea-
sonable doubts about their impartiality, and
have stated that rejection can be requested
on this basis.

If a person appointed as an arbitrator has
reasons that may negatively affect their in-
dependence and impartiality, or if they think
that theirindependence and impartiality may
be affected, they will not accept the offer of
arbitration. However, if the necessary con-
ditions for the rejection of the arbitrator are

TAHKIM YARGILAMASINDA HAKEMIN REDDI SEBEPLERI

Merkezi (SIAC), Hong Kong Tahkim Merkezi
(HKIAC), Dubai Milletlerarasi Tahkim Merkezi
(DIAC), Amerikan Tahkim Kurumu (AAA) ve
Stockholm Ticaret Odasi Tahkim Kurumu
(SSC) bulunmaktadir.

A. Kurumsal Tahkim Yargi-
lamasinda Hakemin Reddi
Sebepleri

Kurumsal tahkim duzenlemelerinin hemen
hepsinde hakemlerin bagimsiz ve tarafsiz
kisilerden olusmasi yonunde hukumler yer
almaktadir (MTO Kurallar m.11; LCIA m.5/3;
SSC m.18/1; ISTAC m.15/1). Bunun yaninda
tahkimle ilgili milli hukuklarda yer alan pozi-
tif duzenlemelerde de hakemlerin bagimsiz
ve tarafsizligini etkileyecek hallerin varligi
halinde hakemlerin ¢ekilmesi ya da reddine
iliskin hukumler de vardir (MTK m.7/D-F)?',
Kurumsal tahkim merkezleri kurallarinda,
hakemin reddi sebeplerine iliskin olarak ay-
rintili veya ornekleyici bir sayim yapmak ye-
rine genel olarak bagimsizlik ve tarafsizligini
etkileyecek hususlar olmasi ya da hakemin
tarafsizlig ile ilgili makul suphe uyandirabi-
lecek sebepler gibi ifadeler kullanmig ve bu
sebeple reddinin talep edilebilecegini ifade
etmislerdir.

Hakem olarak atanan kisi bagimsizlik ve taraf-
sizliginiolumsuz etkileyecek nedenlerin varli-
g1 halinde veya tarafsizlik ve bagimsiziginin
etkilenecegini dusunuyorsa kendisine yapi-
lan hakemlik énerisini kabul etmeyecektir.
Bununla beraber hakemin reddi i¢in gerekli
sartlanin varligi halinde, taraflarca reddedil-
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met, rejection by the parties is also accepted
in institutional arbitration proceedings?.

In arbitration proceedings, arbitrators are re-
quired to disclose any potential obstacles to
their appointment to the parties (ISTAC Ar-
bitration and Mediation Rules Art. 12/3, ICC
Arbitration Rules Art. 11.2). In institutional ar-
bitration, this obligation is primarily towards
the institution, and the institution subse-
quently transmits the arbitrator’s statement
to the parties. The parties have the oppor-
tunity to comment after receiving this noti-
fication. However, during the proceedings,
reasons that may create a duty obstacle may
also arise. In this case, the arbitrator should
notify this situation to both parties in ad hoc
arbitration (IAL Art. 7/C 1, CCP Art. 417/1),
and to the parties, the arbitration institution,
and other arbitrators if any, in institutional
arbitration (ISTAC Arbitration and Mediation
Rules Art. 12/3, ICC Arbitration Rules Art.
11.3, DIS Arbitration Rules Art. 9.6). The ar-
bitrator’s notification obligation continues
throughout the proceedings?.

B. Procedure for Challenging
an Arbitrator in Institutional
Arbitration

According to Article 14 of the ICC Arbitration
Rules, which regulates the challenge of an
arbitrator, a party who alleges that an arbi-
trator is not impartial or independent must
submit a written statement to the Secretar-
iat, including the grounds and reasons for
the challenge. However, this request must
be made within 30 days. The 30-day period
begins from the date when the party receives
the decision regarding the appointment of
the arbitrator or, if the grounds for the chal-
lenge are learned later, from the date when
the party becomes aware of them?-.

Article 10 of the LCIA Arbitration Rules reg-
ulates the termination of an arbitrator’s
appointment if there are justifiable doubts
about their impartiality or independence. If
such a situation is identified, the challenging
party may submit a written request to the
LCIA Court for the removal of the arbitrator.
The party making the request must submit
a petition to the LCIA Court, the other party,
and the arbitral tribunal within 14 days of the
formation of the arbitral tribunal or within 14
days of learning of the grounds for the chal-
lenge, if they are learned later.

mesi de kurumsal tahkim yargilamasinda
kabul edilmektedir?2

Tahkim yargilamalarinda, hakemlerin atan-
ma sirasinda mevcut olasi engelleri taraf-
lara bildirmeleri gerekir (ISTAC Tahkim ve
Arabuluculuk Kurallart m. 12/3, ICC Tahkim
Kurallari m. 11.2). Kurumsal tahkimlerde, bu
yukumluluk éncelikle kurum karsisindadir ve
kurum daha sonra hakemin beyanini taraflara
iletir. Taraflar, bu bildirimi aldiktan sonra yo-
rum yapma imkanina sahip olabilmektedirler.
Ancak, yargilama sirasinda da gorev engeli
olusturan nedenler ortaya ¢ikabilir. Bu du-
rumda, hakem kendiliginden bu durumu ad
hoc tahkimde iki tarafa (MTK m. 7/C 1, HMK
m. 417/1), kurumsal tahkimde ise taraflara,
tahkim kurumuna ve varsa diger hakemlere
bildirmelidir (ISTAC Tahkim ve Arabuluculuk
Kurallari m. 12/3, ICC Tahkim Kurallari m.
11.3, DIS Tahkim Kurallari m. 9.6). Hakemin
bildirim yukamlulugu ise yargilama suresin-
ce devam eder?,

B. Kurumsal Tahkim Yargi-
lamasinda Hakemin Reddi
Usulii

ICC Tahkim Kurallari'nin hakemin reddini
duzenleyen 14. maddesine gére hakemin
tarafsiz ve bagimsiz olmadigini iddia eden
tarafin bu iddiasinin dayanagi olan hal ve
sebepleri iceren yazili bir beyanla Sekreter-
ya'ya basvurmasi gerekmektedir. Ancak bu
talebin ileri surulebilmesi igin 30 gunluk si-
nirlandirma s6z konusudur. 30 gunluk sure
hakem sec¢imine iligkin kararin ilgili tarafa
ulagsmasindan itibaren ya da redde neden
olan hal ve sebeplerin sonradan 6grenildigi
hallerde 6grenilme anindan itibaren basla-
maktadir?.

LCIA Tahkim Kurallari'nin 10. maddesi, bir
hakemin tarafsizligi veya bagimsizligi konu-
sunda hakli supheler dogmasi durumunda,
hakemin gorevine son verilmesini duzenle-
mektedir. Bu durumun tespit edilmesi ha-
linde, reddeden taraf LCIA Divani'na yazili
bir ret talebi ile basvurabilir. Ret talebinde
bulunan taraf, hakem heyetinin olugmasin-
danitibaren 14 gunicinde veya ret nedenini
daha sonra 6grenmesi halinde bu durumu
ogrenmesinden itibaren 14 gun iginde, ret
gerekgelerini iceren bir dilekceyi LCIA Di-
vani'na, diger tarafa ve hakem heyetine ilet-
mek zorundadir.

Under the LCIA rules, a party may only chal-
lenge an arbitrator they have appointed or
contributed to the appointment of if they
have learned of a reason for the challenge
after the arbitrator’s appointment. The LCIA
Court allows the other party and the chal-
lenged arbitrator to comment on the chal-
lenge petition. The Court may request addi-
tional information and documents from the
challenging party, the challenged arbitrator,
and other members of the arbitral tribunal
when evaluating the challenge request. If
the parties agree on the challenge within 14
days of the submission of the petition, the
Court terminates the arbitrator's appoint-
ment without giving reasons. However, if
the parties do not agree within this period or
the arbitrator does not resign, the LCIA Court
decides on the challenge. If the challenge is
accepted, the decision must be in writing
and reasoned. A copy of the decision is sent
to the parties, the challenged arbitrator, and
other members of the arbitral tribunal?®.

The ISTAC Arbitration Rules have a similar
procedure for challenging an arbitrator as
the ICC Arbitration Rules. A challenge may
be made within 30 days of the parties being
notified of the arbitrator's appointment or
selection. However, if the grounds for the
challenge arise later in the proceedings, the
challenge must be made within 30 days of
learning of the grounds. The challenge re-
quest must be submitted in writing to the
ISTAC Secretariat, the other party, and the
challenged arbitrator, stating the reasons for
the challenge clearly and specifically. Final-
ly, the ISTAC Board evaluates the challenge

TAHKIM YARGILAMASINDA HAKEMIN REDDI SEBEPLERI

LCIA duzenlemeleri uyarinca, bir taraf, kendi
sectigi veya secilmesine katkida bulundugu
hakemi, ancak hakemin atanmasindan sonra
ogrendigi bir sebebe dayanarak reddedebi-
lir. LCIA Divani, diger tarafa ve reddedilen
hakeme ret dilekcesi hakkinda goéruslerini
bildirme olanagi tanir. Divan, hakemin reddi
talebini degerlendirirken, reddeden taraftan,
reddedilen hakemden ve heyetin diger Gye-
lerinden her zaman ek bilgi ve belge talep
etme hakkina sahiptir. Dilek¢enin verilme-
sinden itibaren 14 gun icinde taraflar ret ko-
nusunda anlasabilirlerse, Divan gerekcge gos-
termeden hakemin goérevine son verir. Ancak,
taraflar bu sure iginde anlasamadiklari veya
hakem bu sure i¢inde istifa etmedigi takdir-
de, LCIA Divani ret hakkinda karar verir. Ret
talebinin kabul edilmesi durumunda, karar
yazili ve gerekeeli olmalidir. Kararin bir kop-
yasl, taraflara, reddedilen hakeme ve heyetin
diger uyelerine iletilir?.

ISTAC Tahkim Kurallari ise hakemin reddiicin
ICC Tahkim Kurallarina benzer bir prosedur
ongoérmustur. Hakemin secildigi veya tayin
edildigi bilginin taraflara ulastirlmasindan
itibaren 30 gun icinde reddi talep etmek
mumkundur. Ancak, redde neden olan du-
rum yargilamanin ilerleyen asamalarinda
ortaya cikarsa, bu durumun 6grenildigi ta-
rihten itibaren yine 30 gun icinde ret tale-
binde bulunulmasi gerekir. Ret talebi, yazili
olarak ISTAC Sekretaryasi'na, diger tarafa ve
reddedilen hakeme bildirilmelidir. Talepte,
hakemin reddine yol acan gerekgeler acgik
ve net bir sekilde belirtilmelidir. Son olarak,
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request and makes a final decision. In the
doctrine, it has been stated that if the 30-day
period is exceeded, the arbitrator may not be
challenged, and if a lawsuit is filed to annul
the arbitrator’s decision, the court consider-
ing the annulment should take into account
that the challenge was not made within the
time limit?e.

IV. JUDICIAL DECISIONS
REGARDING THE CHAL-
LENGE OF AN ARBITRA-
TOR

A.LCIA Decisions on the Chal-
lenge of an Arbitrator

The LCIA Rules, Article 10.1, state that an
arbitrator’s appointment may be revoked in
cases where (i) the arbitrator requests it, (ii)
the arbitrator becomes seriously ill, refuses
to act, or becomes unable or unsuitable to
act, or (iii) there are justifiable doubts about
the arbitrator’s impartiality or indepen-
dence.

The LCIA has published a summary of 32
decisions on the challenge of an arbitrator
between 2010 and 2017%. During this peri-
od, over 1,600 cases were registered with
the LCIA, but less than 2% of them involved
a challenge to an arbitrator, and only one-
fifth of these challenges were accepted?®.

In one of the LCIA Court’s decisions, it was
concluded that arbitration practitioners who
act as both arbitrators and lawyers must be
aware of potential conflicts?°.

It is generally accepted that an arbitrator’s
previous representation of one of the parties
in a different case does not create doubts
about their impartiality or independence.
The LCIA Court has also adopted this view.
However, the LCIA Court has stated that if
an arbitrator has previously made a claim
of fraud against one of the parties and this
claim has not been resolved, there is a risk
that the arbitrator may be influenced by this
previous claim when making a decision in
the current case®.

Arbitration practitioners must be careful
when making public comments about com-

ISTAC Divani, ret talebini degerlendirerek
nihai karari verir. 30 gunluk surenin gegciril-
mesinden sonra ret talebinde bulunulmasi
haline iliskin olarak doktrinde bu surenin
gecirildikten sonra hakemin reddedilmesine
izin verilmeyecegi gibi hakem kararinin iptali
icin bir dava acilmasi halinde de iptal davasi-
na bakan mahkemenin ret talebinin suresin-
de yapilmadigini dikkate almasinin gerektigi
seklinde belirleme yapilmistir?s,

IV. HAKEMiN REDDINE
iLiSKiN YARGI KARARLA-
RI

A. LCIA Hakemin Reddi Karar-
lari

LCIA Kurallarinin 10.1. maddesi; (i) hake-
min yondeki talebi ile (ii) hakemlerin ciddi
bir hastaliga yakalanmasi, eyleme ge¢cmeyi
reddetmesi veya eyleme gecmeye yetersiz
veya uygun olmayan bir duruma gelmesi
veya (iii) hakemin tarafsizlik veya bagimsizli-
ginailiskin hakli supheler yaratan bir durum
olmasi, hallerinde hakemin atanmasinin geri
alinabilecegini kararlastirmistir.

LCIA 2010-2017 arasi donemi kapsayan
32 hakemin reddi kararinin 6zetini internet
Uzerinden yayimlamistir?’. ilgili dénem ice-
risinde LCIA’da 1600’Un Uzerinde dava kay-
dedilirken bu davalardan sadece %2'sinden
daha azinda hakemin reddi talep edilmis ve
bunlarin ise yalnizca beste biri kabul edil-
mistir?,

LCIA Mahkemesi kararlarindan birinde; hem
hakem hem de avukat olarak hareket eden
tahkim uygulayicilarinin potansiyel ¢catisma-
larin farkinda olmalari gerektigi sonucuna
varmigtir?,

Genellikle bir hakemin gecmiste bir davada
taraflardan birine karsi avukatlik yapmasi,
onun bagimsizlik veya tarafsizigina dair
suphe yaratmayacagdi kabul edilmistir. LCIA
Mahkemesi de bu gértst benimsemistir. An-
cak LCIA Mahkemesi, hakemin daha 6nceki
bir davada bir tarafin dolandiriciigini iddia et-
mesi ve bu iddia henuz sonuglanmadan ha-
kemin mevcut davada ayni taraf hakkinda ka-
rar verirken, gecmisteki iddiadan etkilenme
riskinin oldugunu savunmaktadir. Mahkeme,
boyle bir iddia bulundugundan, hakemin, o

panies. In one case, an arbitrator’s negative
comments about a party’s parent compa-
ny raised doubts about their impartiality®'.
The court applied an objective test, asking
whether “a fairrminded and informed ob-
server would think that there was a real pos-
sibility or danger that the arbitrator would be
biased against that party®2

In another decision, the LCIA Court warned
arbitration panels to be careful when in-
volving arbitration secretaries in the de-
cision-making process. The court also
emphasized the importance of confidenti-
ality. In one of the LCIA Court’s decisions,
it warned arbitration panels to be careful
when involving arbitration secretaries in the
decision-making process, particularly with
regard to their contributions to the decision.
The same decision also emphasized the im-
portance of confidentiality. It was noted that
a breach of confidentiality could be consid-
ered a breach of the arbitration agreement
and could be a ground for removing an arbi-
trator, but only if the breach was intentional
and constituted a ground for removal under
the Rules®:.

B. Laker Airways v FLS Aero-
space Case

In the Laker Airways v FLS Aerospace case,
FLS Aerospace Ltd. appointed an arbitrator
from the same law firm as their lawyer in an
arbitration proceeding. This led to a chal-
lenge to the arbitrator’s impartiality by FLS

TAHKIM YARGILAMASINDA HAKEMIN REDDI SEBEPLERI

tarafi ilgilendiren konuyu belirlerken, bilingli
veya bilingsiz olarak mevcut davada sunulan
delillerden etkilenecedi konusunda gergek
bir olasilik veya tehlikenin oldugu sonucuna
varmigtirse,

Tahkim uygulayicilari, 6zellikle sirketler hak-
kinda kamuya acik yorum yaparken dikkatli
olmalidirlar. Bir davada, hakem bir tarafin
ana sirketine dair yaptigi olumsuz yorumlar,
hakemin tarafsizligina dair sipheler uyandir-
migtir. Mahkeme, bu durumda “adil goruslu
ve bilgilendirilmis bir gézlemcinin, hakemin o
tarafa karsi 6nyargili olma olasiligi oldugunu
dusunebilecedi” yonundeki objektif bir testi
uygulamistir®’. Bu objektif kriter daha sonraki
diger davalarda da tekrarlanmistir®2.

LCIA Mahkemesi kararlarindan birinde, tah-
kim kurullarina 6zellikle karar verme surrecine
olan katkilari agisindan tahkim sekreterlerinin
dahil oldugu konularda dikkatli olmalari ko-
nusunda uyarida bulunmustur. Ayni kararda,
gizlilik ilkesinin 6nemi vurgulanmistir. Gizli-
lik ihlali, tahkim anlagmasinin ihlali olarak
degerlendirilirse, bir hakemin goérevden alin-
masil i¢in gerekce olabilecegi ancak, ihlalin,
Kurallar uyarinca hakemin gérevden alinmasi
icin bir gerekge olmasi icin kasitli olmasi ge-
rektigi degerlendirilmistir®.

B. Laker Airways v FLS Aeros-
pace Davasi

Laker Airways v FLS Aerospace davasinda,
FLS Aerospace Ltd. tarafindan tahkime go-
turulen bir olayda, sirket kendi avukatiyla
ayni odadan baska bir avukati hakem olarak
atamistir. Bu durum, hakemin tarafsizligina
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GROUNDS FOR CHALLENGE OF ARBITRATOR IN ARBITRATION

Aerospace, as it was argued that the arbi-
trator's appointment created a reasonable
doubt about their impartiality. However, the
court did not find any evidence of bias on
the part of the arbitrator. The court stated
that the general rule regarding the challenge
of an arbitrator is that, in order to maintain
confidence in the administration of justice,
decision-makers should not have any actual
or apparent bias. The court noted that, just as
a decision-maker should not hear their own
case, a close relationship between a deci-
sion-maker and a party to the case can also
give rise to a suspicion of bias, which may
require the decision-maker’s recusal. Fur-
thermore, the court stated that, where there
is a risk of bias, it is not appropriate for the
decision-maker to hear the case®.

C. ASM Shipping Ltd. v TTMI
Ltd. Case

In the ASM Shipping Ltd. v TTMI Ltd. case,
the arbitrator who had presided over another
arbitration in which the reliability of a key wit-
ness of ASM was questioned was challenged
due to their involvement in the current case.
Upon learning of this situation, ASM request-
ed the arbitrator’'s withdrawal, but when the
arbitrator refused to withdraw, ASM applied
to the court. Judge Morison decided that an
objective observer would think that there
was a real possibility of bias on the part of the
arbitrator under the current circumstances,
and therefore the arbitrator should withdraw.
However, Judge Morison did not agree with
ASM'’s claim that the other arbitrators should
also be recused, as there was no evidence
that they had been influenced by the chal-
lenged arbitrator®.

V. CONCLUSION

In both ad hoc and institutional arbitration,
the independence and impartiality of arbi-
trators are essential conditions for a fair trial.
In ad hoc arbitration, the UNCITRAL Arbi-
tration Rules and the Turkish Code of Civil
Procedure have established general princi-
ples regarding the impartiality and indepen-
dence of arbitrators but have not provided
a detailed list for challenging an arbitrator,
allowing parties to freely arrange their arbi-
tration agreements.

Institutional arbitration organizations’
guidelines, on the other hand, contain more
detailed procedures for challenging an ar-
bitrator. In particular, the LCIA and ISTAC

iliskin hakli suphe yaratmasi nedeniyle FLS
Aerospace tarafindan hakemin reddine dair
bir talepte bulunulmasina sebep olmus an-
cak mahkeme, hakemin tarafsizligina iligkin
hakli supheye yol acan bir durum tespit et-
memistir. Mahkeme, hakemin reddine iligkin
olarak genel kurali; adaletin saglanmasina
duyulan gavenin korunmasi i¢in, karar ve-
ricilerde fiili veya goérunurde oényargi bulun-
mamasinin esas oldugu seklinde belirtmistir.
Karar vericinin kendi davasina bakmasi duru-
munda oldugu gibi, davanin taraflariyla yakin
bir iligki icinde olmasi da 6nyargi suphesini
dogurabilecegdi ve reddini gerektirecegini
soylerken o6nyargi tehlikesinin varliginda da
karar vericinin davaya bakmasi uygun degil-
dir seklinde ifade etmistir®.

C. ASM Shipping Ltd. v TTMI
Ltd. Davasi

ASM Shipping Ltd. v TTMI Ltd. davasinda,
ASM'nin dnemli bir taniginin guvenilirliginin
sorgulandigi baska bir tahkimde bagkanlik
yapan hakemin, mevcut davada goérev almasi
nedeniyle reddi istenmistir. ASM, bu durumu
ogrenince hakemin ¢ekilmesini talep etmis,
ancak hakemin ¢ekilmemesi tizerine mahke-
meye bagvurmustur. Hakim Morison, objektif
bir gézlemcinin, mevcut sartlar altinda ha-
kemde gercek bir 6nyargi intimali oldugunu
dusunerek, hakemin cekilmesi gerektigine
karar vermistir. Ancak ASM'nin diger hakem-
lerin de reddedilmesi gerektigi yonundeki
iddiasina, diger hakemlerin reddedilen ha-
kemden etkilendiklerine dair herhangi bir
kanit olmamasi nedeniyle katilmamistir®.

V.SONUGC

Ad hoc ve kurumsal tahkimlerde, hakemlerin
bagimsiz ve tarafsiz olmasi, adil yargilama-
nin gerceklestirilmesi icin olmazsa olmaz bir
sarttir. Ad hoc tahkimde, UNCITRAL Tahkim
Kurallari ve HMK hakemlerin tarafsizlik ve
bagimsizliklarinailiskin genel prensipleri be-
lirlemis, ancak taraflarin belirleyecegi daha
detayli bir listeye olanak taninmasiyla hake-
min reddi icin ayrintili bir liste sunmamistir.
Bu esneklik, taraflarin tahkim anlasmalarini
daha 6zgur bir sekilde duzenlemesine imkan
tanir.

Kurumsal tahkim kuruluslarnnin yénergeleri,
hakemlerin reddi icin daha detayli prosedur-
ler icermektedir. Ozellikle LCIA ve ISTAC, ha-

provide clear provisions on the time limit for
challenging an arbitrator and how to make
a challenge.

An examination of example court decisions
shows that when doubts arise about an arbi-
trator’s impartiality and independence, the
challenge of the arbitrator is applied more
strictly. This demonstrates commitment to
the principles of justice and impartiality.

In conclusion, the challenge of an arbitra-
tor is a crucial issue for the reliability and
fairness of arbitration proceedings. In this
regard, not only legal regulations but also
institutional arbitration rules and court deci-
sions must be taken into account.
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TAHKIM YARGILAMASINDA HAKEMIN REDDI SEBEPLERI

kemin reddi talebinin suresi ve talebin nasil
ileri surulecegi konusunda acik hukumler
sunmaktadir.

Ornek yargi kararlari incelendiginde, hake-
min tarafsizlik ve bagimsizliklarina dair stp-
helerin ortaya cikmasi durumunda, hakemin
reddine iliskin uygulamalarin daha siki bir
sekilde uygulandigi gérulmektedir. Bu du-
rum, tahkimin adalet ve tarafsizlik prensiple-
rine olan bagliligini géstermektedir.

Sonug olarak, hakemlerin reddi konusu,
tahkim yargilamasinin gavenilirligi ve adil
yargilanma hakkinin korunmasi i¢in buyuk
6nem tasimaktadir. Bu konuda, yasal duzen-
lemelerin yani sira kurumsal tahkim kurallari-
nin ve yargi kararlarinin da dikkate alinmasi
gerekir.
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