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This study examines the reasons behind the Constitutional Court’s de-
cision to annul the DAV institution and the societal, legal, and individual

impacts of this decision.

Bu calisma, Anayasa Mahkemesi’nin, HAGB miiessesesini iptal etme ka-
rarmin ardindaki sebepleri ve bu kararin toplumsal, hukuki ve bireysel

etkilerini incelemektedir.
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I.INTRODUCTION

This study comprehensively examines the
Turkish Constitutional Court’s (“Constitu-
tional Court") decision dated June 1, 2023,
numbered 2022/120 E. and 2023/107 K.,
published in the Official Gazette numbered
32266 on August 1, 2023 (“Annulment Deci-
sion"), which annulled Articles 231/5 et seq.
of the Code of Criminal Procedure (“CCP")
regulating the deferment of the announce-
ment of the verdict (“DAV”). The study ana-
lyzes the legal grounds for the decision and
its consequences.The legal nature of DAV,
the grounds upon which the Constitution-
al Court based its decision, and the conse-
quences of the decision’s implementation
are analyzed in detail.

In Turkish Criminal Law, DAV has long served

as a significant mechanism to prevent indi-
viduals convicted of lesser offenses from en-
tering prison and to mitigate the risk of expo-

sure to a negative prison environment that
could potentially lead them toward more

serious crimes. This provision aimed to reha-
bilitate individuals within society without im-

prisonment, thereby protecting public order

and reintegrating individuals into the com-

munity. However, the Constitutional Court’s
decision declared DAV unconstitutional and

1. GIRIiS

Bu calismada, Turkiye Cumhuriyeti Anaya-
sa Mahkemesi'nin (“"Anayasa Mahkemesi")
hukmun agiklanmasinin geri birakilmasi
("HAGB") muessesesini duzenleyen CMK
m.231/5 ve devami fikralarinin iptaline iliskin
01.08.2023 tarihli ve 32266 sayili Resmi Ga-
zete'de yayimlanan 2022/120 E., 2023/107
K. sayili ve 01.06.2023 tarihli karari (“iptal
Karari”), kararin hukuki sebepleri ve ortaya
¢ikan sonuglari kapsamli bir sekilde incelen-
mektedir. HAGB’nin hukuki niteligi, Anayasa
Mahkemesi’nin kararinin dayandigi gerekcge-
ler ve kararin uygulanmasinin sonuglari ay-
rintili olarak ele alinmigtir.

HAGB, Turk Ceza Hukuku’'nda, daha az ce-
zay! gerektiren suclardan o6turu bireylerin
cezaevine girmelerine engel olmak ve ce-
zaevi ortaminda yasayabilecekleri olumsuz-
luklarin onlar daha agir suglara yoneltme
riskini azaltmak amaciyla uygulanan énemli
bir mekanizma olarak yillarca yer almistir. Bu
duzenleme, bireylerin cezaevine girmeden
toplum icinde rehabilite edilmesini sagla-
yarak hem toplumsal dizenin korunmasini
hem de bireylerin topluma kazandirilmasini
hedeflemekteydi. Ancak, Anayasa Mahke-
mesi vermis oldugu kararla HAGB muesse-
sesini anayasaya aykiri bularak iptal etmistir.
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annulled it. This annulment has sparked sig-
nificant debate regarding the principles of
fair trial, legal certainty, and the presumption
of innocence, while also marking the begin-
ning of a new era for individual rights and
the future of the judicial system.

The role of DAV within the criminal justice
system is examined alongside the Turkish
Constitutional Court’s justifications for its
annulment. The impact of the annulment de-
cision on the right fair trial, the principle of le-
gal certainty, and victims’ rights is analyzed,
evaluating the changes and consequences
it brings to criminal procedure practices.

Il. DEFERMENT OF THE
ANNOUNCEMENT OF
THE VERDICT INSTITU-
TION AND ITS LEGAL
BASIS

DAV holds a significant place within the
Turkish Criminal Justice System, serving
as an impactful tool at both individual and
societal levels. Regulated under Article 231
of the CCP, this mechanism stipulates that
a conviction handed down by the court
does not produce legal consequences if
the defendant fulfills certain conditions. The
Constitutional Court defines the deferment

Bu iptal, adil yargilama ilkesi, hukuki belirlilik
ve masumiyet karinesi ¢cercevesinde dnemli
bir tartisma baslatirken, bireylerin haklari ve
yargi sisteminin gelecedi acisindan yeni bir
donemin baslangicini isaret etmektedir.

HAGB'nin ceza adaleti sistemindeki rolu, Tur-

kiye Cumhuriyeti Anayasa Mahkemesi'nin
iptal gerekgeleri ile birlikte ele alinmis; iptal

kararinin adil yargilanma hakki, hukuki belirli-

lik ilkesi ve magdur haklari tzerindeki etkileri

analiz edilerek ceza muhakemesi uygulama-
larina getirdigi degisiklikler ve sonuglari de-

gerlendirilmistir.

1. HAGB MUESSESESi VE
HUKUKi TEMELLERI

HAGB, Turk Ceza Adalet Sistemi icerisinde
onemli bir mekanizma olarak yer almakta
ve bireyler ile toplumsal duzeyde etkili bir
arac olarak dikkat cekmektedir. 5271 sayili

Ceza Muhakemesi Kanunu'nun (“"CMK") 231.

maddesinde duzenlenen bu kurum, sanigin
belirli kosullan yerine getirmesi durumunda
mahkemece verilen mahkamiyet hUkmunun

hukuki bir sonu¢ dogurmamasini 6ngérmek-
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of the announcement of the verdict as “the
court, having reached a conscientious con-
viction regarding the conviction, defers the
announcement of the verdict for a specific
period, during which the verdict does not
produce any legal consequences for the de-
fendant, and if, at the end of this period, the
individual has not committed another crime,
the deferret verdict is eliminated, and the
case is dismissed"".

The DAV mechanism, which defers the judi-
cial and penal relationship between the in-
dividual and the state, aims to contribute to
social peace in less serious criminal offenses,
partially reduce the workload of courts, de-
crease prison overcrowding, and condition-
ally eliminate the negative impact of prison
culture on individuals by providing a super-
vision period. Furthermore, it offers individ-
uals a second chance by requiring them to
demonstrate a commitment to rehabilitation
before the execution of their sentence. The
principle of mandatory prosecution is miti-
gated during the prosecution phase through
the provision of DAV. From a broader per-
spective, the existence of mechanisms like
DAV, with conditions clearly defined by law,
is considered a concrete reflection of a hu-
mane penal policy approach?.

The DAV institution was first implemented
in Turkish law with Article 233 of the Child
Protection Law No. 5395 dated July 15, 2005,
("CPL") for children in conflict with the law.
Later, with amendments added to Article 231
of the CCP through Law No. 5560, its scope
was broadened to include adults. Similar
practices, particularly for first-time offenders
and children in conflict with the law, origi-
nated in the American system (first offender
- probation) as a product of the idea of rehabil-
itating offenders and mitigating the harmful
consequences of imprisonment?®.

For DAV to be applicable, the sentence must
be 2 years or less, the defendant must not
have been previously convicted of an in-
tentional crime, and the court must be con-
vinced that the defendant will not re-offend.
Additionally, any damages resulting from the
crime must have been compensated.

This court decision encompasses a 5-year
supervision period. If the individual does not
commit an intentional crime during this peri-
od and fulfills their obligations, the sentence
is eliminated, and no record of the conviction
appears in their criminal record. However, if

tedir. Anayasa Mahkemesi hukmun acgiklan-
masinin geri birakilmasini, “Mahkamiyet
konusunda vicdani kanaate ulasmis mahke-
menin buna iliskin hikma agiklamayi belirli
bir sure erteledigi, bu sure zarfinda htikmdin
sanik hakkinda bir hukuki sonu¢ dogurma-
masi ve bu stire sonunda kisinin baska bir su¢
islememesi halinde a¢iklanmasi geri birakilan
hakmuin ortadan kaldirilarak davanin disme-
sine karar verilmesi”" seklinde tanimlar.

Kisi ile devlet arasindaki yargilama ve ceza
iliskisini erteleyen HAGB kurumu ile; cezai
yonden hafif suglarda toplum barisina kat-
kida bulunmak, mahkemelerin is yukunu
kismen azaltmak, cezaevi yogunlugunu da-
surmek ve cezaevi kulturanun kisi Uzerinde
biraktigi olumsuz etkiyi, denetim suresini 6n-
gorerek sartli sekilde kaldirmak amaglanmis-
tir. Diger yandan, hentz cezanin infazina ge-
cilmeden kisiden islah olacagina dair bir s6z
istenmesi sebebiyle kisilere bu suretle ikinci
bir sans verilmektedir. Kamu davasinin mec-
buriligi ilkesi, HAGB kurumunun 6ngoérulme-
siyle kovusturma evresi icin yumusatilmigtir.
Genis bir perspektiften bakildiginda, kosul-
lari kanunla net bicimde belirlenen HAGB ve
benzeri mekanizmalarin varligi, insancil bir
ceza politikasi anlayisinin somut bir yansi-
masi olarak degerlendirilmektedir?.

HAGB muessesesi, hukukumuzda ilk olarak
15.07.2005 tarihli 5395 sayili Cocuk Koruma
Kanunu'nun (“CKK") 23. maddesi ile suga
suruklenmis cocuklar icin uygulanmaya
baslamis, sonrasinda 5560 sayili Kanun ile
CMK'nin 231. maddesine eklenen duzenle-
melerle yetiskinleri de kapsayacak sekilde
genisletilmistir. Bu muesseseye benzer uy-
gulamalar, 6zellikle ilk kez sug islemis kimse-
ler ve sucga suruklenen ¢ocuklar yonunden
hapis cezasinin ortaya ¢ikarabilecedi zararli
neticelerin bertaraf edilmesi, su¢ isleyen kisi-
nin 1slahi dasuncesinin urunu olarak Ameri-
kan sisteminde ortaya ¢ikmustir (first offender
-probation-)3.

HAGB'nin uygulanabilmesii¢in cezanin 2 yil
veya altinda olmasi, sanigin daha énce kasitli
bir suctan mahkam olmamis olmasi ve mah-
kemenin sanigin tekrar suc islemeyecegi ka-
naatine varmasi gerekir. Ayrica, su¢ nedeniy-
le ortaya ¢ikan zarar varsa bunun giderilmis
olmasi sarttir.

Mahkemece verilen bu karar, 5 yillik bir de-
netim suresini kapsar. Kisi, bu stre boyunca
kasitli bir su¢ islemez ve yokumluluklerini ye-
rine getirirse, ceza ortadan kalkar ve sabika
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the rules are not followed or a new crime is
committed during the supervision period,
the verdict is announced, and the sentence
is executed. When deciding on DAV, it is
crucial for courts to base their judgment on
objective factors such as concrete evidence,
the defendant’s demeanor during the tri-
al, and the circumstances of the crime, to
ensure justice and deterrence. Therefore, a
detailed and careful evaluation by the courts
is necessary during the application of DAV.

The phrase in the last sentence of Article
231/5 of the CCP “The deferment of the an-
nouncement ofthe judgment means that the
established judgment does not produce any
legal consequences for the defendant,” is the
primary factor distinguishing the DAV from
similar criminal law institutions. This phrase
implies that a judgment, formed with all its
elements for the defendant, is kept ready as
if it were actually going to be applied. On the
other hand, the DAV decision does not pre-
vent the announcement of the conviction;
however, it prevents it from having legal con-
sequences. In contrast, DAV decisions, which
do not have the nature of a final judgment,
can be subject to judicial review together
with the dismissal decision to be given if the
conditions are met within the supervision
period or with the main judgment which will
become valid by being announced if the said
conditions are not fulfilled”.

In a criminal case resulting in DAV, it is first
and foremost essential that the investigation
and prosecution phases are conducted and
completed in accordance with legal pro-

kaydinda yer almaz. Ancak, denetim suresi
icinde kurallara uyulmamasi veya yeni bir
sug¢ islenmesi durumunda hukum agiklanir
ve ceza infaz edilir. HAGB karari verirken
mahkemelerin kanaatlerini kullanirken, elde-
ki somut deliller, sanigin durusmadaki tutu-
mu ve sucun kosullari gibi objektif unsurlara
dayanmasi, adaletin saglanmasi ve sucun
caydiriciligi acisindan buyuk énem tasir. Bu
nedenle HAGB'nin uygulanmasi sirasinda
mahkemelerin detayli ve 6zenli bir deger-
lendirme yapmasi gereklidir.

CMKm. 231/5'in son cumlesindeki “Hukmun
aciklanmasinin geri birakilmasi, kurulan huk-
mun sanik hakkinda bir hukuki sonu¢ dogur-
mamasini ifade eder” ibaresi, HAGB'nin ben-
zer ceza hukuku kurumlarindan ayrilmasinda
baslica etkendir. Bu ifade, sanik i¢in tum un-
surlaryla olusturulan bir hukmun, gercekte
uygulanacakmis gibi hazir bekletilmesi an-
lamina gelmektedir. Diger yandan, HAGB
karari, mahkamiyet hukmunun ilan edilme-
sine mani olmaz, ancak onun hukuki sonu¢
dogurmasini engeller. Buna karsin, kesin hu-
kum niteligi tasimayan HAGB kararlari, dene-
tim suresi icerisinde kosullara riayet edilmesi
halinde verilecek dusme karariyla veya s6z
konusu kosullarin yerine getirilmemesi duru-
munda aciklanarak gecerlilik kazanacak esas
hukumle birlikte kanun yolu incelemesine
tabi olabilir*.

HAGB sonucuna baglanan ceza uyusmaz-
liginda, her seyden 6nce sorusturma ve
kovusturma asamalarinin yasal muhakeme
kurallarina uygun sekilde yurutulmesi ve
tamamlanmasi sarttir. Nitekim, iptal Karari'n-
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cedural rules. As stated in the Annulment
Decision: “For a DAV decision to be reached,
it is first necessary to complete the trial by
applying the trial procedure related to the
prosecution, evaluating the allegations, the
defense, and the evidence, and then deter-
mining that the alleged act was committed by
the defendant, that the act constitutes a crime,
and that the sentence to be imposed for this
crime is imprisonment of two years or less, or
ajudicial fine. In other words, the possibility of
applying DAV exists only ifit is proven that the
defendant committed the crime.”

If DAV is viewed as an alternative to convic-
tion and a method for quickly concluding
the judicial process without adhering to
this system, the link between the deterrent
effect of punishment and DAV will clearly be
severed.

I1l. LEGAL CONSE-
QUENCES OF DEFER-
MENT OF THE AN-
NOUNCEMENT OF THE
VERDICT

A. Effects on the Defendant

The legislator has stipulated a mandatory
probationary period in DAV decisions, thus
suspending the sentence against the defen-
dant for a specific duration. This probation-
ary period is generally five years (CCP Art.
231/8) and three years for children in conflict
with the law (CPL Art. 23). During the proba-

da;"HAGB'ye karar verilebilmesi icin éncelik-
le; kovusturmaya iliskin yargilama usultindn
uygulanarak iddia, savunma ve delillerin
degerlendirilmesinden sonra isnat edilen
eylemin sanik tarafindan gerceklestirildigi-
nin, eylemin sug teskil ettiginin ve bu suca
gore hukmedilecek cezanin da iki yil veya
daha az sureli hapis veya adli para cezasi ol-
dugunun saptanarak yargilamanin bitirilmesi
gerekmektedir. Baska bir deyisle yalnizca sa-
nigin sucu islediginin sabit géralmesi halinde
HAGB kurumunun uygulanma imkani bulun-
maktadir.” denilmistir.

HAGB'nin, bu sisteme uyulmadan mahkumi-
yete alternatif ve yargi surecini hizlica bitiren
bir yontem olarak goérulmesi durumunda, ce-
zanin caydiriciligl ile HAGB arasindaki bagin
bozulacagi aciktir.

11l. HUKMUN ACIKLAN-

MASININ GERi BIRAKIL-
MASI KARARININ HUKU-
Ki ETKILERI

A. Sanik Acisindan Etkileri

Kanun koyucu, HAGB kararinda zorunlu bir
denetim suresi 6ngoérmus, boylece sanik
hakkinda ceza iceren hukmun askida bek-
lemesi sureye baglanmistir. Denetim suresi
kural olarak bes (CMK m. 231/8), suga struk-
lenen cocuklarda ise ug yildir (CKK m. 23).
Denetim suresi icinde, kisi hakkinda kasitli
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tionary period, a new DAV decision cannot
be issued for the same individual for an inten-
tional crime (CCP Art. 231/8)°. Article 231/10
of the CCP states: “If no intentional new crime
is committed during the probationary peri-
od and the obligations related to probation
are complied with, the postponed verdict is
eliminated, and the case is dismissed”. Arti-
cle 231/11 of the CCP stipulates: “If a new
intentional crime is committed during the
probationary period or if the individual acts
contrary to the obligations related to proba-
tion, the court announces the verdict”. These
provisions primarily impose an obligation on
the individual not to commit an intentional
crime during the probationary period®.

The non-disclosure of a judgment after a con-
viction has been established is considered
favorable to the defendant. This is because
this judgment will not be included in the
criminal record, nor will the prison sentence
or judicial fine required by the judgment be
executed. The only remaining aspect of the
proven crime is the potential for rehabilita-
tion under threat of punishment. Those who
are not rehabilitated will be subject to the
punishment they previously deserved. With
DAV, the defendant is partially elevated to
the position of a judge determining their
own sentence. Described as a “conditional
dismissal decision”, DAV offers the defendant
achance to choose between a favorable and
unfavorable outcome’.

B. Effects on the Victim

While the application of DAV focuses on
goals such as the reintegration of the de-
fendant into society and the prevention of
recidivism, it sparks various discussions
regarding its impact on victims’ rights. The
legal consequences of a DAV decision for
the victim should be evaluated in terms of
the realization of justice, compensation for
damages, and the victim’s position in the
judicial process. DAV decision may create
the perception for the victim that justice has
not been fully served. Exempting the defen-
dant from serving a sentence may give the
impression that an adequate sanction has
not been applied for the injustice suffered by
the victim. This can particularly damage the
victim’s sense of moral satisfaction regarding
the incident and undermine their trust in the
judicial process. When the victim does not
feel that justice has been served, both the
achievement of social peace and the vic-
tim’s faith in legal processes are negatively

bir su¢c nedeniyle bir daha HAGB karari ve-
rilemez (CMK m. 231/8)5. CMK m. 231/10'da
yer alan “Denetim suresi icinde kasten yeni
bir suc islenmedidi ve denetimli serbestlik
tedbirine iliskin yakamlualtklere uygun dav-
ranildigi takdirde, aciklanmasi geri birakilan
hukum ortadan kaldirilarak, davanin diisme-
Si karari verilir" hukmu ile CMK m. 231/11'de
duzenlenen “Denetim suresi icinde kasten
yeni bir su¢ islemesi veya denetimli serbest-
lik tedbirine iliskin yuakamlaluklere aykiri
davranmasi halinde, mahkeme hukmu acik-
lar” normu, denetim suresi icinde kisiye ilk
olarak, kasitli suc islememe yukamlalagu
getirmektedir®.

Bir mahkumiyet hukma kurulduktan sonra
hukmun ac¢iklanmamasi, sanik lehine du-
sundlmustar. Zira bu hukum sabika kaydi-
na dahil edilmeyecegi gibi hukmun geregi
olan hapis yahut adli para cezasi da infaz
edilmeyecektir. Subut bulan suctan geriye
kalan, ceza tehdidiyle 1slah edilmek olacak-
tir. Islah olmayan ise daha 6énceden hak et-
mis oldugu cezaya carptirilacaktir. HAGB ile
sanik kendi hukmunu kismen belirleyen bir
hakim durumuna yukseltilmektedir. “Kosullu
bir dugsme karari” olarak nitelendirilen HAGB,
saniga kendi lehine ve aleyhine olan arasin-
da bir se¢cim yapma sansi vermektedir’.

B. Magdur Acisindan Etkileri

HAGB uygulamasi, sanigin topluma kazandi-
rilmasi ve sugun tekrarlanmasinin énlenmesi
gibi hedeflere odaklanirken, magdur haklari
Uzerindeki etkileri agisindan cesitli tartisma-
lara yol agmaktadir. HAGB kararinin magdur
acisindan dogurdugu hukuki etkiler, adaletin
tecellisi, zararlarin giderilmesi ve magdurun
yargilama surecindeki konumu bakimindan
degerlendirilmelidir. HAGB karari, magdur
acisindan adaletin tam anlamiyla saglan-
madig algisini yaratabilir. Sanigin ceza infa-
zindan muaf tutulmasi, magdurun ugradigi
haksizlik karsisinda yeterli bir yaptinm uygu-
lanmadigi izlenimine neden olabilir. Bu du-
rum, ozellikle magdurun olayla ilgili manevi
tatmin duygusunu zedeler ve yargilama su-
recine olan guvenini sarsabilir. Magdur, ada-
letin tecelli ettigini hissetmediginde, toplum-
sal bansin saglanmasi ve magdurun hukuki
sUreclere olan inanci da olumsuz etkilenir.
Magdur, sanigin hukuki anlamda cezalandi-
rilmadigini gorerek, sivil yargida hak arama
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tr/en/download/article-file/398121
(Erigim Tarihi, 13.01.2025).

2025 SUMMER



ARTICLES

PART 8

GS| ARTICLETTER

THE REASONS AND CONSEQUENCES REGARDING REPUBLIC OF TURKEY'S CONSTITUTIONAL COURT
ABOLISHING THE DEFERMENT OF THE ANNOUNCEMENT OF THE VERDICT INSTITUTION

affected. Seeing that the defendant has
not been legally punished, the victim may
abandon their efforts to seek redress in civil
court. Moreover, although the defendant’s
effort to compensate the victim for damages
is stipulated as a condition in the DAV pro-
cess, deficiencies in effective oversight in
the implementation of this mechanism may
prevent the victim’s losses from being fully
compensated. Therefore, it is of utmost im-
portance that courts meticulously consider
victims’ rights when making decisions, en-
sure that the victim’s damages are compen-
sated, and carry out the necessary oversight
to ensure justice. Protecting victims’ rights
in the application of DAV will contribute not
only to individual justice but also to the es-
tablishment of social trust.

IV.THE CONSTITUTION-
AL COURT’S DAV ANNUL-
MENT DECISION

The Constitutional Court deemed the appli-
cation of DAV unconstitutional and annulled
it with its decision dated June 1, 2023. The
Court stated that DAV conflicted with the
right to a fair trial, the presumption of inno-
cence, and the principles of legal certainty.
This annulment decision is considered a
significant turning point for ensuring jus-
tice and protecting individual rights during
the application of DAV. The Constitutional
Court addressed the following points in its
Annulment Decision:

DAV refers to the deferment of the announce-
ment of a conviction, which would be the
outcome of criminal proceedings, subject to
certain conditions. The defendant is asked
whether they accept DAV while still in the
trial phase and considering the possibility of
a future conviction. In the challenged provi-
sion, the Constitutional Court evaluated the
compatibility of this institution with consti-
tutional guarantees regarding fundamental
rights and freedoms, taking into account its
previous findings on the application of DAV.

For defendants who accept DAV at the be-
ginning of the trial, it becomes impossible
to scrutinize the first-instance court’s ad-
herence to fair trial guarantees through ap-
pellate review in subsequent stages. This
situation opens the door to rights violations.
A trial that would normally be subject to ap-
pellate review transforms into an objection
procedure upon the defendant’s accep-

cabasindan vazgecebilir. Ayrica, HAGB sure-
cinde sanigin magdura yonelik zararlari gi-
derme cabasi bir kosul olarak 6ngorulse bile,
bu mekanizmanin uygulanmasinda etkili de-
netim eksiklikleri magdurun zararlarinin tam
olarak karsilanamamasina neden olabilir. Bu
nedenle, kararlarin verilmesinde mahkeme-
lerin magdur haklarini titizlikle gdz 6nunde
bulundurmasi, magdurun zararlarinin gide-
rilmesini saglamasi ve adaletin saglanmasi
acisindan gerekli denetimleri yapmasi buyuk
onem tagimaktadir. HAGB'nin uygulanmasin-
da magdurun haklarinin korunmasi, yalnizca
bireysel adaletin degil, toplumsal guveninde
tesis edilmesine katki saglayacaktir.

IV. ANAYASA MAHKEME-
Si’NiN HAGB iPTAL KA-
RARI

Anayasa Mahkemesi, HAGB uygulamasini
Anayasa’ya aykirn bulmus ve 01.06.2023
tarinli kararniyla iptal etmistir. Mahkeme,
HAGB'nin adil yargilama hakki, masumiyet
karinesi ve hukuki belirlilik ilkeleri ile gelis-
tigini belirtmistir. isbu iptal karari, HAGB'nin
uygulanmasi sirasinda adaletin saglanmasi
ve bireylerin haklarinin korunmasi agisindan
onemli bir ddbnum noktasi olarak degerlen-
dirilmektedir. Anayasa Mahkemesi, iptal Ka-
rari'nda su hususlara deginmistir:

HAGB, ceza muhakemesinin sonucunda
hukmedilecek bir mahkumiyetin aciklan-
masinin belirli kosullara bagli olarak erte-
lenmesini ifade etmektedir. Saniga, henuz
yargilama safhasinda ve ileride muhtemel bir
mahkumiyet karari ihtimali dikkate alinarak,
HAGB'yi kabul edip etmedigi sorulmaktadir.
itiraza konu duzenlemede de Anayasa Mah-
kemesi’'nin HAGB'nin uygulanmasina dair
daha 6nceki tespitleri gdz 6nuinde tutularak,
bu kurumun temel hak ve 6zgurluklere ilig-
kin anayasal guvencelerle uyumlulugu de-
gerlendirilmigtir.

Yargilamanin basinda HAGB'yi kabul eden
saniklar bakimindan, sonradan ortaya ¢ikan
asamalarda ilk derece mahkemesinin adil
yargilanma guvencelerine uyup uymadigi-
ninistinaf incelemesiyle denetlenmesi mum-
kun olmamaktadir. Bu hal, hak ihlallerine
kapi aralamaktadir. Normalde istinaf kanun
yoluna dahil olmasi beklenen bir yargilama,
sanigin HAGB kararini kabul etmesiyle bir-
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tance of the DAV decision. Thus, when the
defendant accepts DAV, they are considered
to have waived their right to appeal. The con-
stitutional validity of this waiver, concerning
a specific legal remedy declared before the
judgment phase of the trial, becomes a sub-
ject of debate.

Furthermore, it has been determined that
the DAV institution contains deficient regu-
lations regarding confiscation. There is no
explicit legal provision regarding the stage
at which confiscation procedures should be
executed in cases where a DAV decision is
issued. The deferment of the right to appeal
regarding the restriction of property rights
through confiscation, and the possibility of
enforcing the confiscation order along with
the DAV decision, creates uncertainty in
terms of enforcement timing. Considering
the lack of assurance, this situation imposes
an excessive burden on owners.

Moreover, it is known that a DAV decision
against an individual does not constitute a
punishment itself, but keeps the individual
under threat of punishment. In many previ-
ous decisions, the Constitutional Court has
concluded that in cases involving allega-
tions of ill-treatment, the application of DAV
does not lead to the perpetrator receiving an
enforceable sentence. Because this decision
is made without seeking the victim’s consent
or requiring moral compensation, it does not
provide adequate and effective redress for
the victim.

Another consideration regarding the DAV
institution concerns cases where the per-
petrators are public officials. It is clear that
extremely grave and unlawful acts commit-
ted by pubilic officials can never be tolerated.
Accordingly, a public official found to have
committed torture or ill-treatment must not
go unpunished. However, it has been deter-
mined that there is no explicit legal regula-
tion preventing the application of DAV for
crimes considered torture, inhuman treat-
ment, or ill-treatment under Article 17 of the
Constitution, and that practices in criminal
proceedings have failed to address this gap.
This situation is incompatible with the Con-
stitution’s mandate to the state to impose
penalties proportionate to the offense and
to provide appropriate redress mechanisms
for victims.

For all these reasons, the Constitutional Court
ruled that the provision was unconstitutional

likte itiraz yoluna dénusmektedir. Boylece
sanik, HAGB'yi kabul ettiginde istinafa bas-
vurma hakkindan da feragat etmis sayilmak-
ta; bu feragatin, yargilamanin hukim asama-
sindan dnce aciklanan belirli bir kanun yolu
bakimindan anayasal acidan gecerli olup
olmadigi tartisma konusu olmaktadir.

Ote yandan, HAGB kurumunun musadere
yonunden de eksik duzenlemeler barindir-
digi tespit edilmistir. HAGB kararinin veril-
digi hallerde musadere iglemlerinin hangi
asamada infaz edilecegine dair acik bir ya-
sal duzenleme bulunmamaktadir. Mulkiyet
hakkini musadere yéontemiyle sinirlamaya
iliskin olarak istinaf hakkinin ertelenmesi ve
HAGB karariyla birlikte musadere hukmu-
nun uygulanabilmesi, infaz zamanlamasi
bakimindan belirsiz bir tablo yaratmaktadir.
Yeterli guvencelerin saglanmamasi da g6z
onune alindiginda, bu durum maliklere asir
bir yuk getirmektedir.

Ayrica, kisi hakkinda verilen HAGB kararinin
bizzat bir ceza niteligi tasimayip kisiyi ceza
tehdidi altinda tuttugu bilinmektedir. Ana-
yasa Mahkemesi, daha 6nceki pek ¢ok kara-
rinda kot muamele iddialar s6z konusu ol-
dugunda HAGB uygulanmasinin, failin infaz
edilebilir bir ceza almamasina sebep oldugu
ve magdurun rizasina ya da manevi telafiye
yonelik bir kosul aranmaksizin bu kararin ve-
rildigi gerekgesiyle magdur agisindan yeterli
ve etkili bir giderim saglamadigi kanaatine
varmistir.

HAGB kurumuna iliskin bir diger degerlen-
dirme ise faillerin kamu gorevlisi oldugu
durumlari ilgilendirmektedir. Kamu gorev-
lisinin son derece agir ve hukuka aykiri fiil-
lerinin asla tolere edilemeyecegi aciktir. Bu
dogrultuda, iskence veya koti muamelede
bulundugu saptanan bir kamu gorevlisinin
fiillen cezasiz kalmamasi gerekmektedir. An-
cak, Anayasa’nin 17. maddesi ¢ercevesinde
iskence, eziyet veya kétu muamele sayilan
suclar bakimindan HAGB uygulanmamasina
yonelik a¢ik bir yasal duzenlemenin mevcut
olmadigi ve ceza yargilamasindaki uygula-
malarin da bu boslugu gideremedigi tespit
edilmistir. Bu durum, Anayasa’nin devlete
yukledigi, fiille orantili cezalarin verilmesi ve
magdurlar acisindan uygun telafi mekaniz-
malarinin saglanmasi sorumluluguyla bag-
dasmamaktadir.

Tuam bu gerekcgelerle Anayasa Mahkemesi,
kuralin Anayasa’ya aykiri olduguna ve iptali-
ne karar vermistir. Bu iptal karari cergevesin-
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and decided to annul it. Within the frame-
work of this annulment decision, the other
provisions of Article 231 of Law No. 5271,
which regulate DAV, were also annulled as
they could no longer be applied. The Court
also decided that the annulment decisionsin
question would enter into force one year after
their publication in the Official Gazette®.

A. Reasons for the Consti-
tutional Court’s Annulment
Decision

In the Constitutional Court’s decision to abol-
ish DAV, it is evident that serious structural
and legal deficiencies regarding the imple-
mentation of the mechanism played a sig-
nificant role. The Constitutional Court found
the lack of regulation on at what stage the
defendant should be asked whether they
accept DAV, and the absence of a clear legal
provision on the stage at which confiscation
should be executed in trials concluding with

DAV, to be contrary to the principles of legal
certainty and fair trial. Furthermore, it em-
phasized that within the scope of the state’s
obligation to protect the material and moral
existence of individuals, the responsibility to
prevent torture, ill-treatment, and treatment
incompatible with human dignity was not
adequiately fulfilled. The lack of a restrictive
provision regarding the application of DAV
in such crimes committed by public officials
created a legal loophole. This situation was
deemed to reinforce the perception of impu-
nity, weaken deterrence, and jeopardize the

de, 5271 sayili Kanun’'un HAGB'yi duzenle-
yen 231. maddesindeki diger huktumler de
uygulanma imkani kalmadigi i¢cin onlar da
iptal edilmistir. Mahkeme ayrica, s6z konu-
su iptal kararlarinin Resmi Gazete’de ilanini
takiben bir yil sonra yururlige girmesini ka-
rarlastirmigtir®,

A. Anayasa Mahkemesi'nin
iptal Kararinin Sebepleri

Anayasa Mahkemesi'nin HAGB'yi kaldirma
kararinda, s6z konusu mekanizmanin uygu-
lamasinaiiliskin ciddi yapisal ve hukuki eksik-
liklerin etkili oldugu gorulmektedir. Anayasa
Mahkemesi, saniga HAGB'yi kabul edip etme-
diginin hangi asamada sorulacagi konusun-
da bir duzenlemenin bulunmamasi ve HAGB
ile sonuglanan yargilamalarda musaderenin
hangi asamada infaz edilecegine dair acik
bir kanun hukmunun olmamasini, hukuki

belirlilik ve adil yargilama ilkelerine aykiri
bulmustur. Ayrica, devletin bireyin maddi
ve manevi varligini koruma yukuamlalugu
kapsaminda, iskence, kot muamele ve in-
san haysiyetiyle bagdasmayan muameleleri
onleme sorumlulugunun yeterince yerine
getirilmedigi, HAGB'nin kamu gorevlilerinin
bu tur suclarinda uygulanmasina yonelik si-
nirlayici bir hukmuin bulunmamasinin hukuki
bosluk yarattigi vurgulanmistir. Bu durumun,
cezasizlik algisini guclendirerek caydiricili-
g1 zayiflattigi ve temel haklarin korunmasi-
ni tehlikeye dasurdugu degerlendirilmistir.
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protection of fundamental rights. All these
deficiencies were decisive in the Constitu-
tional Court’s decision to abolish DAV®.

The Annulment Decision also emphasized
that because DAV defers the announce-
ment of the defendant’s conviction subject
to certain conditions, the practice conflicts
with the right to a fair trial, the presumption
of innocence, and the principles of legal
certainty. It highlighted that exempting the
defendant from serving a sentence, despite
being found guilty, creates serious problems
within the justice system.

The fact that the DAV practice does not pro-
vide adequate redress for victims was also
identified as a significant reason for its annul-
ment. The Court concluded that victims' ma-
terial and moral damages are not sufficiently
compensated after a DAV decision is issued.
This constitutes a failure on the part of the
state to fulfill its obligation to protect the ma-
terial and moral well-being of individuals.

In conclusion, the Constitutional Court de-
termined that DAV creates legal uncertainties,
inadequately protects victims’ rights, and
causes significant deficiencies in the admin-
istration of justice, thus ruling that this pro-
vision is unconstitutional. This annulment is
considered a milestone in Turkish Criminal
Law and will serve as an important reference
point for future legal regulations.

1. The Conflict Between DAV and
the Right to a Fair Trial

One of the primary reasons for the annul-
ment of the DAV application by the Consti-
tutional Court is its conflict with the right to
a fair trial.

Asking the defendant at the beginning of the
trial whether they accept DAV can be consid-
ered a form of pressure to accept the more
favorable option of DAV, considering the
consequences of a conviction that should
be delivered at the end of the trial according
to general procedural rules™. For a truly inno-
cent defendant, DAV has profound psycho-
logical implications. The defendant will feel
doubly victimized, first by being accused and
then by not being acquitted. The psycholog-
ical impact experienced by a person in this
situation, under internal and external factors,
will create a certain burden. It is necessary to
consider such matters where relevant and to

Tum bu eksiklikler, Anayasa Mahkemesi'nin
HAGB'nin kaldiriimasini gerekli gérmesinde
belirleyici olmustur®.

HAGB'nin sanigin mahkamiyet hukmunun
aciklanmasini belirli sartlara bagli olarak er-
telemesi nedeniyle uygulamanin adil yargi-
lanma hakki, masumiyet karinesi ve hukuki
belirlilik ilkeleriyle celistigi, sanigin suclu
bulunmasina ragmen ceza infazindan muaf
kalmasinin adalet sisteminde ciddi sorunlara
yol actigi da yine iptal Karari'nda vurgulan-
migtir.

HAGB uygulamasinin magdurlar acisindan
yeterli bir giderim saglamadigi da dnemli bir
sebep olarak belirtilmistir. Mahkeme, HAGB
kararinin verilmesinin ardindan magdurlarin
maddi ve manevi zararlarinin yeterince gi-
derilmedigi sonucuna ulasmistir. Bu durum,
devletin kisilerin maddi ve manevi varliklarini
koruma yukumlalugunu yerine getirememe-
si anlamina gelmektedir.

Sonuc olarak, Anayasa Mahkemesi, HAG-
B'nin hukuki belirsizlikler yarattigini, mag-
durlarin haklarini yeterince korumadigini
ve adaletin saglanmasinda ciddi eksiklikler
olusturdugunu belirterek, bu duzenlemenin
Anayasa’ya aykiri olduguna karar vermistir.
Bu iptal, Turk Ceza Hukuku’'nda énemli bir
doénum noktasi olarak degerlendirilmekte-
dir ve gelecekteki yasal duzenlemeler igin
de 6nemli bir referans noktasi olusturacaktir.

1. HAGB’nin Adil Yargilama Hakki
ile Celiskisi

HAGB uygulamasinin, Anayasa Mahkemesi
tarafindan iptal edilmesinin temel nedenle-
rinden biri muessesenin adil yargilama hakki
ile celigkisidir.

HAGB'yi kabul edip etmediginin saniga
yargilamanin basinda sorulmasi, genel mu-
hakeme usulu kurallarina gore yargilama
sonucunda verilmesi gereken mahkumiyet
hakmunun neticeleri dikkate alindiginda, bu
acidan daha lehe olan HAGB'yi kabul etme
noktasinda bir baski unsuru olarak degerlen-
dirilebilir'®. Gercekten masum bir sanik icin
HAGB'nin derin bir psikolojik anlami vardir.
Sanik 6nce suglanmak, sonra aklanamamak
olmak uzere iki sekilde magdur edildigini du-
stinecektir. Bu durumdaki bir kisinin ic ve dis
etmenler altinda yasayacag psikoloji belli bir
agirlik olusturacaktir. Bu gibi hususlarinilgili
gorulen yerde dikkate alinmasi, uygulama-
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examine the problems arising from the appli-
cation. It can be debated whether the right to
afair trial and the presumption of innocence
are compromised in relation to the specific
case proceedings™.

Furthermore, legal scholars emphasize that
the inability to substantively review DAV de-
cisions during the five-year supervision peri-
od, and consequently the inability to scruti-
nize potential legal violations that may have
occurred during the proceedings, is clearly
contrary to the right to a fair trial as enshrined
in Article 6 of the European Convention on
Human Rights (“ECHR") and the “Right to
a Second Degree of Jurisdiction in Criminal
Matters” as provided in Article 2 of Protocol
No. 7 to the ECHR (“Protocol”). Indeed, the
incompatibility of the DAV provisions, in
force before their annulment by the Consti-
tutional Court, with Article 2 of the Protocol,
has been reflected in the decisions of the
Court of Cassation' ™3,

In this context, the lack of clear and explic-
it regulations regarding confiscation in the
application of DAV similarly leads to legal
uncertainties, increasing the risk of violat-
ing the right to a fair trial. Confiscation re-
fers to the seizure of assets or gains related
to a crime by the state and is an important
tool in criminal law aimed at eliminating the
proceeds of crime. However, the absence of
clear rules regarding the confiscation of as-
sets or gains related to the crime in the DAV
institution makes it difficult to scrutinize legal
violations arising during the trial process and
undermines individuals’ right to equal and
transparent treatment in the proceedings, vi-
olating the right to a fair trial as enshrined in
Article 6 of the ECHR. This deficiency plays
a significant role among the reasons for the
annulment of DAV.

Furthermore, the fact that the elements of the
crime attributed to the defendant can only
be examined through an appeal at the end
of the supervision period increases the risk of
incomplete investigation or tampering with
evidence. Additionally, the prolonged validi-
ty of an unjust conviction and the implemen-
tation of restrictive measures such as proba-
tion lead to disruptions in the administration
of justice. In this context, the review of an
undisclosed conviction only at the stage of
announcing the judgment, issuing a dismiss-
al decision, or establishing a new conviction
leads to delays in justice and violations of the
defendant’s rights.

dan kaynaklanan sorunlarin irdelenmesi ge-
rekmektedir. Somut dava sureciyle baglantili
olarak adil yargilanma hakkinin ve masumi-
yet karinesinin zedelenip zedelenmedigi tar-
tisma konusu olabilecektir™.

Ayrica ogretide, HAGB kararlarinin bes yillik
denetim suresince esastan incelenememesi-
nin, dolayisiyla muhakemede ortaya ¢ikmis
olasI hukuka aykiriliklarin denetlenememe-
sinin Avrupa insan Haklar Sozlesmesi'nin
(“IHAS") 6. maddesinde duzenlenen adil
yargilanma hakki ve iHAS'a Ek 7 Numara-
li Protokoluin (“Protokol”) 2. maddesinde
duizenlenen “Cezai Konularda ki Dereceli
Yargilanma Hakki"na acik¢a aykirl oldugu
vurgulanmaktadir. Nitekim Anayasa Mahke-
mesi tarafindan iptalinden énce yarurlukte
bulunan HAGB hukuamlerinin Protokol'iin 2.
maddesini aykiri oldugu Yargitay kararlarina
da yansimigtir'? 13,

Bu baglamda, HAGB uygulamasinda mu-
sadereye iliskin acik ve net duzenlemelerin
bulunmamasi da benzer sekilde hukuki be-
lirsizliklere yol acarak adil yargilanma hak-
kinin ihlali riskini artirmaktadir. Musadere,
sucla baglantili esyalara veya kazanclara
devlet tarafindan el konulmasini ifade eder
ve ceza hukukunda sugtan elde edilen fayda-
yI ortadan kaldirmayi amaclayan énemli bir
aractir. Ancak, HAGB muessesesinde sucla
baglantili esyalarin veya kazanglarin musa-
deresiyle ilgili acik kurallarin bulunmamasi,
muhakeme surecinde ortaya ¢ikan hukuka
aykirliklanin denetlenmesini zorlastirmakta
ve bireylerin yargilamada esit ve seffaf bir se-
kilde muamele gérme haklarini zedelemekte
iHAS'In 6. maddesinde diizenlenen adil yar-
gilanma hakkini ihlal etmektedir. Bu eksiklik,
HAGB'nin iptaline iliskin gerekceler arasinda
onemli bir yer tutmaktadir.

Yine saniga isnat edilen su¢ unsurlarinin an-
cak denetim suresinin sonunda temyiz yo-
luyla incelenebilmesi, eksik sorusturma ya
da delillerin karartilmasi riskini artirmaktadir.
Bununla beraber, haksiz bir mahkumiyet ka-
rarinin uzun surre gegerli kalmasi ve denetimli
serbestlik gibi kisitlayici tedbirlerin uygulan-
masi, adaletin saglanmasinda aksamalara
neden olmaktadir. Bu baglamda, aciklan-
mamis bir mahkamiyet hukmunun ancak
hukmun agiklanmasi, dusme karari verilmesi
veya yeni bir mahkumiyet hukmu kurulmasi
asamasinda denetlenmesi; adaletin gecik-
mesine ve sanik haklarinin ihlal edilmesine
yol agmaktadir.
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2. Insufficient Redress for Victims

The DAV institution has been criticized for
failing to provide adequate redress for vic-
tims. As emphasized in the Constitutional
Court’s annulment decision, the application
of DAV falls short in protecting victims' rights
and leads to perpetrators being exempted
from punishment. This situation reinforces
the perception among victims that the crime
goes unpunished and restricts their freedom
to seek redress, creating a risk of violating
the “Right to an Effective Remedy” guaran-
teed by Article 13 of the ECHR.

The fact that DAV fails to offer an effective
mechanism for compensating victims’ dam-
ages means that the state is not fulfilling its
obligation to protect the material and moral
well-being of individuals.

These shortcomings of DAV create serious
disadvantages for both victims’ and defen-
dants’ rights and negatively impact the func-
tioning of the criminal justice system.

B. Consequences of the An-
nulment Decision

All provisions regarding the DAV institution,
regulated in Articles 231/5-14 of the CCP,
were annulled by the Constitutional Court
decision dated June 1, 2023, and numbered
2022/120 Main Case, 2023/107 Decision,
upon the application of the Trabzon 2nd
Criminal Court of First Instance to the objec-

2. Magdurlar Acisindan Yeterli
Giderim Saglamamasi:

HAGB muessesesi, magdurlar agisindan
yeterli giderim saglamadigi yonunde eles-
tirilmigtir. Anayasa Mahkemesi’'nin iptal
kararinda da vurgulandigi tzere, HAGB uy-
gulamasi magdurlarin haklarinin korunma-
sinda yetersiz kalmakta ve faillerin cezadan
muaf tutulmasina yol agmaktadir. Bu durum,
magdurlarda sucun cezasiz kaldigr algisini
guclendirmekte ve hak arama 6zgurluklerini
kisitlayarak IHAS'In 13. maddesiyle guivence
altina alinan “Etkili Basvuru Hakki"nin ihlali
riskini dogurmaktadir.

HAGB'nin magdurlarin zararlarini telafi etme-
de etkili bir mekanizma sunamamasi, devle-
tin kisilerin maddi ve manevi varliklarini ko-
ruma yukamlulugunu yerine getirememesi
anlamina gelmektedir.

HAGB'nin bu eksiklikleri hem magdur hem
de sanik haklarn agisindan ciddi sakincalar
dogurmakta ve ceza adalet sisteminin isleyi-
sini olumsuz etkilemektedir.

B. iptal Kararinin Sonuclari

CMK m.231/5-14 fikralarinda duzenlenen
HAGB kurumuna iliskin tum hakumler, Trab-
zon 2. Asliye Ceza Mahkemesi'nin itiraz yo-
luna basvurusu Gzerine, 01.06.2023 tarihli
ve 2022/120 Esas, 2023/107 Karar sayili
Anayasa Mahkemesi karariyla iptal edilmis,
isbu karar 01.08.2023 tarihinde Resmi Gaze-

MAKALELER

DiPNOT
11 Kaya, s. 422.

12 Ali Tanju Sarigil, Hukmun Agik-
lanmasinin Geri Birakilmasi Kararlari-
nin Denetiminde Kanun Yolu Sorunu,
Turkiye Barolar Birligi Dergisi, Sayi
125, 2016, s. 78, https://tbbdergisi.ba-
robirlik.org.tr/m2016-125-1585 (Erisim
13.01.2025).

13 Yargitay 3. C.D., T. 20.03.2013, E.
2013/7150, K. 2013/11495.

2025 SUMMER



ARTICLES

PART 8

FOOTNOTE

14 Law No. 7499 on Amending the
Criminal Procedure Code and Certain

Other Laws. https://www.resmigazete.

gov.tr/eskiler/2024/03/20240312-1.
htm (Access Date: 15.01.2025).

15 Ersan Sen, Potential Problems
in the Application of DAV with the
New Amendment. https://sen.av.tr/tr/
makale/yeni-degisiklikle-hagbnin-tat-

bikinde-ortaya-c%C4%B1kabilecek-so-

runlar (Access Date: 13.01.2025).

GS| ARTICLETTER

THE REASONS AND CONSEQUENCES REGARDING REPUBLIC OF TURKEY'S CONSTITUTIONAL COURT
ABOLISHING THE DEFERMENT OF THE ANNOUNCEMENT OF THE VERDICT INSTITUTION

tion pathway. This decision was published
in the Official Gazette on August 1, 2023. To
prevent any gaps in application, it was decid-
ed that the Annulment Decision would enter
into force one year after its publication in the
Official Gazette.

Without waiting for the effective date of the
abolition of DAV, the legislature published
Law No. 7499, known as the 8th Judicial
Package, titled “Law on Amending the Code
of Criminal Procedure and Certain Other
Laws,” in the Official Gazette numbered
32487 on March 12, 2024 (“8th Judicial
Package”).

The 8th Judicial Package aimed to address
the reasons for the annulment by amending
all the provisions regarding DAV that were
annulled by the Constitutional Court.

1. Impact on Confiscation Practi-
es

The Constitutional Court criticized the lack of
legal regulations regarding the enforcement
of confiscation decisions issued alongside
DAV decisions. To address this deficiency,
the phrase “except for provisions relating to
confiscation” was added to Article 231/5 of
the CCP along with the aforementioned de-
cision. With thisamendment, a DAV decision,
which does not have consequences for the
defendant, will not prevent the execution of
confiscation procedures. The competent au-
thority will be able to directly implement the
confiscation process, providing a legal basis
for the confiscation of property or gains's.

2. The Defendant’s Acceptance
Condition for DAV has been Abo-

te’de yayimlanmis ve uygulamada herhangi
bir bosluk olusmamasi adina iptal Karari'nin
Resmi Gazete'de yayimlanmasindan basla-
yarak bir yil sonra yurarluge girmesine karar
verilmistir.

Kanun koyucu; HAGB'nin yururlukten kalka-
cag tarihi beklemeden, 12.03.2024 tarihinde,
32487 sayili Resmi Gazete'de, 8. Yargi Paketi
olarak bilinen, 7499 sayili “Ceza Muhake-
mesi Kanunu ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun"u yayimlamistir'4 (“8.
Yargi Paketi").

8. Yargi Paketinde, Anayasa Mahkemesi tara-
findan HAGB ile ilgili iptal edilen tum htkuam-
ler degistirilerek iptal sebeplerinin giderilme-
si hedeflenmistir.

1. Musadere Uygulamasina Etkisi

Anayasa Mahkemesi, HAGB karariyla verilen
musadere kararlarinin infazina yonelik yasal
duzenleme eksikligini elestirmistir. Bu eksik-
ligi gidermek amaciyla s6z konusu kararla
birlikte CMK m.231/5'e “musadereye iliskin
hakamler hari¢” ifadesi eklenmistir. Bu du-
zenlemeyle; sanik hakkinda sonug¢ dogurma-
yan HAGB karari, musadereye iligkin islem-
lerin icrasini engellemeyecek, yetkili mercii
dogrudan musadere islemini uygulayabile-
cek ve esya veya kazancin musaderesi icin
kanuni dayanak saglanmis olacaktir™,

2. Sanigin HAGB Kurumunu Kabul
Sarti Kaldirilmistir

lished

The Constitutional Court stated that, accord-
ing to Article 13 of the Constitution, any lim-
itations on the right to a fair and impartial trial
must be regulated by law. However, it found
that the existing regulations lacked clarity
regarding the stage at which the defendant
should be asked whether they accept DAV.
The Court considered that compelling the
defendant to accept this institution out of
fear of conviction, and thus waiving their
right to appeal before evidence is gathered
and the trial is completed, creates a lack of
legal safeguards. Furthermore, considering
the absence of a guarantee that the ques-
tion of accepting or rejecting DAV would be
posed after the conviction, the Court con-

Anayasa Mahkemesi, Anayasa’nin 13. mad-
desi uyarinca adil ve durust yargilanma
hakkina getirilecek sinirlamalarin kanunla
duzenlenmesi gerektigini belirtmistir. Ancak
mevcut duzenlemelerde, saniga HAGB'yi
kabul edip etmeyecegdinin hangi asamada
sorulacagina dair bir aciklik bulunmadigini,
deliller toplanmadan ve yargilama tamam-
lanmadan sanigin mahkumiyet korkusuyla
bu kurumu kabule zorlanarak istinaf hak-
kindan vazgecmis sayilmasinin hukuki gu-
vence eksikligi yarattigini degerlendirmistir.
Mahkeme, ayrica HAGB'yi kabul edip etme-
me sorusunun mahkumiyet kararindan son-
ra sorulacagina dair bir givence olmamasini
dikkate alarak, bu duzenlemenin kanunilik
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cluded that this regulation contradicts the
principle of legality, imposes an excessive
burden on the defendant, and constitutes
a disproportionate measure. Following the
Court’s assessments, the legislature, with
the amendment included in the 8th Judicial
Package, removed the provision “If the de-
fendant does not accept, a decision to defer-
ment the announcement of the verdict shall
not be made” from Article 231/6 of the CCP.

3. Application to the Appellate
Court Against the Decision

Before the amendment introduced by the
8th Judicial Package, only the objection
pathway was available against DAV deci-
sions. However, due to the limited scope of
review, the objection pathway was often in-
effective and yielded no results.

For this reason, the Constitutional Court
found that the unavailability of the appeal
pathway against DAV decisions violated the
right to seek legal redress as enshrined in Ar-
ticle 36 of the Constitution, ultimately lead-
ing to the Annulment Decision. The Consti-
tutional Court stated that reviews conducted
through the objection pathway were limited
to a file review and were superficial, thus fail-
ing to provide effective oversight.

ilkesine aykiri, saniga asiri bir yuk getiren
ve 6lcusuz bir uygulama oldugu sonucuna
varmistir. Mahkemenin s6z konusu deger-
lendirmelerinin ardindan Kanun koyucu, 8.
Yargi Paketi'nde yer alan degisiklikle, CMK
m.231/6'da yer alan “Sanigin kabul etmeme-
si halinde, hukmuin agiklanmasinin geri bira-
kilmasina karar verilmez.”" hukmunu kanun
metninden c¢ikarmstir.

3. Karara Karsi istinaf Kanun Yolu-
na Basvuru

8. Yargi Paketi ile yapilan degisiklik dncesin-
de HAGB kararlarina karsi yalnizca itiraz yolu
acik bulunmaktaydi. Ancak itiraz yolu, incele-
menin sinirl sekilde yapilmasi nedeniyle ge-
nellikle etkisiz kaliyor ve sonug alinamiyordu.

Anayasa Mahkemesi ise bu sebeple HAGB
kararlarina karsl istinaf yolunun kapali olma-
sini Anayasa’nin 36. maddesindeki hak ara-
ma 6zgurltgune aykiri bulmus ve neticede
iptal Karari'na konu etmistir. Anayasa Mah-
kemesi, itiraz yolunda yapilan incelemelerin
sadece dosya Uzerinden ve yuzeysel olarak
gerceklestirildigini, bu nedenle etkin bir de-
netim saglanamadigini ifade etmistir.

8. Yargi Paketi ile Anayasa Mahkemesi'nin
iptal gerekcesi dikkate alinarak, HAGB karar-
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With the 8th Judicial Package, taking into
consideration the Constitutional Court’s jus-
tification for the annulment, the appeal path-
way against DAV decisions has been opened.
This aims to enable a more comprehensive
and detailed review of DAV decisions by the
Regional Courts of Justice.

V. CONCLUSION

The DAV institution has been used as an
important tool in our legal system for many
years with the aim of rehabilitating offenders
and increasing the efficiency of the criminal
justice system. However, the Constitutional
Court’s annulment decision revealed that,
in its current form, this mechanism contains
serious deficiencies in terms of both defen-
dants’ and victims’ rights. The discussions
following the decision have created an op-
portunity to evaluate the effects of DAV on
the right to a fair trial, legal certainty, and so-
cial justice within a broader framework.

The new regulations introduced by the 8th
Judicial Package aim to restructure the DAV
institution and address existing problems. In
particular, the changes allowing for appeals
against DAV decisions, removing the require-
ment for defendant’s consent, and clarifying
legal uncertainties will ensure a fairer and
more effective application. However, the
need for courts to meticulously evaluate DAV
decisions to better protect victims' rights and
satisfy public conscience remains apparent.

These regulations have the potential not only
to ensure justice but also to increase public
trustin the law. Achieving this goal, however,
will be possible not only through legal regu-
lations but also through effective monitoring
and supervision of the implementation. The
future effects of DAV will be evaluated based
on the extent to which it serves the princi-
ples of the rule of law and social peace. In
this context, strengthening the place of DAV
within the justice system will contribute not
only to the protection of individual rights but
also to the overall well-being of society.

larina karsi istinaf yolunun acgilmasi saglan-
mistir. Bu sayede, HAGB kararlarinin Bolge
Adliye Mahkemeleri (“BAM”) tarafindan daha
kapsamli ve ayrintili bir sekilde incelenmesi
hedeflenmistir.

V. SONUC

HAGB muessesesi, suclularin rehabilitasyo-
nu ve ceza adalet sisteminin etkinligini artir-
mak amaciyla hukukumuzda uzun yillardir
onemli bir arac olarak kullanilmistir. Ancak
Anayasa Mahkemesi'nin iptal karari, bu me-
kanizmanin mevcut haliyle hem sanik haklari
hem de magdur haklari agisindan ciddi eksik-
likler barindirdigini ortaya koymustur. Kararin
ardindan yapilan tartismalar, HAGB'nin adil
yargilanma hakki, hukuki belirlilik ve toplum-
sal adalet Uzerindeki etkilerini daha genis bir
cercevede degerlendirme firsati yaratmistir.

8. Yargi Paketi ile getirilen yeni duzenleme-
ler, HAGB muessesesinin yeniden yapilandi-
rilmasini ve mevcut sorunlarin giderilmesini
amaclamaktadir. Ozellikle HAGB kararlarina
istinaf yolunun acilmasi, sanik rizasi sartinin
kaldinlmasi ve hukuki belirsizliklerin gideril-
mesi yonundeki degisiklikler, uygulamanin
daha adil ve etkili hale gelmesini saglayacak-
tir. Bununla birlikte, magdur haklarinin daha
iyi korunmasi ve kamu vicdanmin tatmin
edilmesi icin mahkemelerin HAGB kararlari-
ni titizlikle degerlendirmesi gerekliligi halen
ortadadir.

Bu duzenlemeler, adaletin saglanmasi ka-
dar toplumun hukuka olan guvenini artirma
potansiyeline de sahiptir. Ancak bu hedefe
ulasilmasi, yalnizca yasal duzenlemelerle de-
gil, uygulamanin etkin bir sekilde izlenmesi
ve denetlenmesiyle mumkun olacaktir. HA-
GB'nin gelecekteki etkileri, hukukun tstun-
lugu ve toplumsal baris ilkelerine ne 6lcude
hizmet edecegine bagli olarak degerlendiri-
lecektir. Bu baglamda, HAGB'nin adalet sis-
temindeki yerinin gucglendirilmesi, yalnizca
bireysel haklarin korunmasina degil, ayni
zamanda toplumun genel refahina da katki
saglayacaktir.
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