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Determining which law applies to employment contracts with a foreign
element is a frequently encountered issue today. The article addresses the
topics of directly applicable rules and public policy intervention, which
play a significant role in determining the law applicable to employment

contracts with a foreign element.

Yabancilik unsuru tasiyan is sozlesmelerinde hangi hukukun uygulanacagi-
nin tespiti giintimiizde siklikla karsilasilan bir sorundur. Makale, yabancilik
unsuru tasiyan is sozlesmelerinde uygulanacak hukukun belirlenmesinde
onemli rolii olan dogrudan uygulanan kurallar ile kamu diizeni miidahalesi

konularini ele almaktadir.
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I.INTRODUCTION

The globalization of the world has removed
borders in worker-employer relationships,
just as in cultural and commercial relations,
giving these relationships an international
dimension. Today, multinational companies
enter into employment contracts with em-
ployees in different countries, and employ-
ees seek job opportunities in international
companies. This situation brings with it an
important legal question: Which country’s
law will apply to employment contracts that
involve parties from different nationalities,
are performed in different countries, or are
connected to different countries? Determin-
ing the law applicable to employment con-
tracts with a foreign element is of greatimpor-
tance for defining the rights and obligations
of both employees and employers. Applying
the wrong law can lead to outcomes that do
not align with the parties’ expectations and
can cause serious legal issues.

While parties can determine the law applica-
ble to the contract they will enter into under
the principle of freedom of contract, they do
not always make an explicit choice of law.
In such cases, international treaties, private
international law rules, and doctrinal opin-
ions come into play, creating a complex le-
gal picture. This article aims to provide both

I. GiRIS

Dunyanin kuresellesmesi, kalturel ve ticari
iliskilerde oldugu gibi isci-igveren iligkilerin-
de de sinirlariortadan kaldirarak bu iligkilere
de uluslararasi bir boyut kazandirmistir. GU-
numuzde ¢ok uluslu sirketler farkli ulkeler-
deki calisanlarla is sozlesmeleri akdetmekte,
calisanlar da uluslararasi sirketlerde is im-
kanlari aramaktadirlar. Bu durum, berabe-
rinde hukuki agidan énemli bir soruyu getir-
mektedir: Farkli milletlerden taraflari iceren,
farkli ulkelerde ifa edilen veya farkli tlkelerle
baglantili olan is sdzlesmelerine hangi tlke-
nin hukuku uygulanacaktir? Yabancilik un-
suru taslyan is sozlesmelerinde uygulanacak
hukukun belirlenmesi hem iscilerin hem de
isverenlerin hak ve yukamlaluklerinin belir-
lenmesi acisindan buyuk 6nem tasimaktadir.
Yanlis hukukun uygulanmasi, taraflarin bek-
lentileriyle uyusmayan sonugclar dogurabilir
ve ciddi hukuki sorunlara yol agabilir.

Taraflar, s6zlesme serbestisi ilkesi cergeve-
sinde aralarinda akdedecekleri s6zlesme-
ye uygulanacak hukuku belirleyebilmekle
birlikte, her zaman acik bir hukuk secimi
yapmamaktadirlar. Béyle durumlarda, mil-
letlerarasi antlasmalar, uluslararasi 6zel hu-
kuk kurallari ve doktrindeki gorusler dev-
reye girerek kansik bir hukuki tablo ortaya
¢ikmaktadir. Bu makale, yabancilik unsuru

a theoretical and practical examination by
addressing the methods used to determine
the law applicable to employment contracts
with a foreign element, relevant international
agreements such as the Rome Convention

on the Law Applicable to Contractual Obli-
gations dated 19.06.1980 in the AET area,

and the Rome | Regulation, as well as the
Law No. 5718 on Private International Law

and Procedural Law (“MOHUK"), the regu-

lations of Turkish Private International Law
and Turkish Labor Law on this subject, and
situations encountered in practice. In this
context, it is aimed to contribute to resolving

legal uncertainties that may arise in interna-

tionalemployment relationships and to more
effectively protect the rights of the parties.

I1. FOREIGN ELEMENT

The foreign element indicates that a legal re-

lationship is connected to the legal systems
of more than one country and requires the

determination of which country’s law will ap-

ply. The presence of this element leads to
the involvement of private international law

rules and the emergence of legal disputes.

With the rapid rise of globalization in the 21st
century, the intensification of international

interaction has also brought about labor mo-

bility. The increase in the number of people
going to other countries for work has made
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taslyan is sozlesmelerine uygulanacak hu-

kukun tespitinde kullanilan yontemleri, AET

alaninda 19.06.1980 tarihli Akdi Borg iliskile-

rine Uygulanacak Hukuk Hakkindaki Roma

Sozlesmesi ve Roma | Tuzugu gibi ilgili ulus-
lararasi sozlesmeleri, 5718 sayili Milletlerara-

st Ozel Hukuk ve Usul Hukuku Hakkindaki
Kanun (“MOHUK"), Turk Milletlerarasi Ozel
Hukuku ve Turk is Hukuku>nun bu konudaki
duzenlemelerini ve uygulamada karsilasilan

durumlari ele alarak hem teorik hem de pra-
tik acidan bir inceleme sunmayi amaclamak-
tadir. Bu dogrultuda, uluslararasi s iligkilerin-

de karsilasilabilecek hukuki belirsizliklerin
giderilmesine ve taraflarin haklarinin daha

etkin bir sekilde korunmasina katki saglan-

masi hedeflenmektedir.

I1. YABANCILIK UNSURU

Yabancilik unsuru, bir hukuki iliskinin birden

fazla ulkenin hukuk duzeniyle baglantili ol-

dugunu gosterir ve hangi ulke hukukunun

uygulanacaginin tespitini gerektirir. Bu un-
surun varlig, uluslararasi 6zel hukuk kuralla-
rinin devreye girmesine ve hukuki uyusmaz-

liklarin ortaya ¢ikmasina neden olmaktadir.
21. yuzyilda hizla yukselen kuresellesmeyle

birlikte Ulkelerarasi etkilesimin yogunlagsmasi,
is gucu hareketliligini de beraberinde getir-
mistir. Calismak icin baska ulkelere giden-

lerin sayisindaki bu artig, yabancilik unsuru
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the determination of the legal status of em-
ployment contracts with a foreign element
an important issue. The question of which
country’s law will apply to such contracts is
important for both employees and employ-
ers, as well as for maintaining public order.

Determining the foreign element is a funda-
mental issue of private international law and
is also of great importance for legal stabili-
ty and predictability. The law applicable to
contracts with a foreign element is regulated
in Article 1 of the MOHUK as follows: “The
law applicable to transactions and relations
of private law with a foreign element, the in-
ternational jurisdiction of Turkish courts, and
the recognition and enforcement of foreign
judgments are regulated by this Law."". This
regulation provides guidance on the foreign

element. Therefore, in the presence of a for-
eign element in a dispute, the determination
of the applicable law is made according to
the provisions of the MOHUK. The first ar-
ticle of the MOHUK provides an inclusive
definition for all types of contracts, but the
subsequent articles of the law also address
different issues. Article 27 of the MOHUK
states: “(1) Employment contracts are sub-
ject to the law chosen by the parties, without
prejudice to the minimum protection that the
employee will have under the mandatory pro-
visions of the law of the habitual workplace.
(2) If the parties have not made a choice of
law, the law of the workplace where the em-

taslyan is s6zlesmelerinin hukuki statistintin
belirlenmesini 6nemli bir konu haline getir-
migtir. Bu tur s6zlegsmelere hangi tlke huku-
kunun uygulanacagi sorusu hem isciler hem
deigverenler i¢cin ayni zamanda da kamu du-
zeninin saglanmasiicin 6nem arz etmektedir.

Yabancilik unsurunun tespit edilmesi, ulusla-
rarasi 6zel hukukun temel meselesi olmakla
birlikte hukuki stabilite ve 6ngorulebilirlik
icin de buyuk 6nem tasimaktadir. Yabanci-
ik unsuruiceren sozlesmelere uygulanacak
hukuk, MOHUK’un 1. maddesinde; “Yaban-
cilik unsuru tasiyan 6zel hukuka iligkin islem
ve iliskilerde uygulanacak hukuk, Ttirk mah-
kemelerinin milletlerarasi yetkisi, yabanci
kararlarin taninmasi ve tenfizi bu Kanunla
duzenlenmistir.”" seklinde duzenlenmis-
tir. ilgili duzenleme bize yabancilik unsuru

ile ilgili yol gostermektedir. Dolayisiyla, bir
uyusmazlikta yabancilik unsurunun bulun-
masi durumunda, uygulanacak hukukun
tespiti MOHUK hukumlerine gore yapilmak-
tadir. MOHUK'un ilk maddesi tum sdzlesme
turleriicin kapsayici bir tanimlama yapmistir
ancak kanunun ilerleyen maddelerinde fark-
li konulara da deginilmektedir. MOHUK'un
27. maddesinde; “(1) Is s6zlesmeleri, isginin
mutad isyeri hukukunun emredici hukamle-
ri uyarinca sahip olacagi asgari koruma sakli
kalmak kaydiyla, taraflarin sectikleri hukuka
tabidir. (2) Taraflarin hukuk secimiyapmamis
olmalari halinde is s6zlesmesine, iscinin isini
mutad olarak yaptigi isyeri hukuku uygulanir.

ployee habitually performs their work applies
to the employment contract. Ifthe employee
temporarily performs their work in another
country, this workplace is not considered
the habitual workplace. (3) If the employee
does not habitually perform their work in a
specific country but continuously performs
it in more than one country, the employment
contract is subject to the law of the country

where the employer’s principal place of busi-

ness is located. (4) However, if there is a law

more closely related to the employment con-

tract according to all the circumstances of
the case, this law may be applied instead of

the provisions of the second and third para-

graphs.”2. The law applicable to employment

contracts is specified by the legislator. With-

in the framework of Article 27 of the MOHUK,

for an employment contract to have a for-

eign element, it is understood that criteria
such as the employee or employer being a
foreign national, the employer’s business
center being located abroad, the employee
mostly working abroad, or the contract being
closely connected with a foreign country in
general terms are required.

I1l. EMPLOYMENT CON-
TRACTS

Labor law is the branch of law that regulates
the working relationship between the em-
ployee and the employer. While this branch
of law establishes the rules regarding the
formation, execution, and termination of
the employment contract, it also defines the
rights and obligations of the employee and
the employer. Topics such as occupational
health and safety, trade union rights, col-
lective bargaining agreements, strikes, and
lockouts are also within the scope of labor
law. The primary aim of labor law is to ensure
justice and social balance in working life, as
well as to protect the worker and improve
working conditions. Labor law exhibits a
dynamic structure that adapts to constantly
evolving and changing social and economic
conditions.

The definition of an employment contract is
provided in the Labor Law No. 48573. An em-
ployment contract is a type of contract that
imposes obligations on both parties, where
one party (the employee) undertakes to per-
form work dependently, and the other party
(the employer) undertakes to pay wages in
return for this work. Employment contracts
determine the type of work the employee will
perform, working conditions, the amount of
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iscinin isini gegici olarak baska bir tlkede

yapmasi halinde, bu isyeri mutad isyeri sayil-

maz. (3) Is¢inin igini belirli bir tilkede mutad
olarak yapmayip devamli olarak birden fazla

llkede yapmasi halinde is s6zlesmesi, isvere-

nin esas igyerinin bulundugu tlke hukukuna
tabidir. (4) Ancak halin battn sartlarina gére

is sézlesmesiyle daha siki iliskili bir huku-

kun bulunmasi halinde sézlesmeye ikinci
ve ucuncu fikra huktamleri yerine bu hukuk
uygulanabilir."? seklinde is sdzlesmelerine

uygulanacak hukuk kanun koyucu tarafin-

dan belirtilmistir. MOHUK’un 27. maddesi

cercevesinde bir is sd6zlesmesinin yabanci-

ik unsuru tagimasi icin; is¢i veya isverenin
yabanci uyruklu olmasi, isverenin isletme
merkezinin yurt disinda bulunmasi, is¢inin

cogunlukla yurt disinda calismasi veya s6z-

lesmenin genel durum itibariyla yabanci bir
ulkeyle yakin baglantili olmasi gibi kriterlerin
gerektigi anlasilmaktadir.

11.i$ SOZLESMELERI

is hukuku, isci ve isveren arasindaki calisma
iliskisini duzenleyen hukuk dalidir. Bu hukuk

dali, is s6zlesmesinin kurulmasi, yaratulme-
si ve sona ermesiyle ilgili kurallar belirler-

ken, ayni zamanda is¢inin ve isverenin hak
ve yukumlultklerini de tanimlamaktadir. is
sagligi ve guvenligi, sendikal haklar, toplu
is sozlesmeleri, grev ve lokavt gibi konular
da is hukukunun kapsamina girmektedir. is
hukukunun temel amaci, calisma hayatinda
adaleti ve sosyal dengeyi saglamakile is¢inin

korunmasini ve ¢alisma kosullarinin iyilesti-

rilmesini temin etmektir. is hukuku, strekli
gelisen ve degisen toplumsal ve ekonomik
kosullara uyum saglayan dinamik bir yapi
sergilemektedir.

is sozlesmesinin tanimi 4857 sayili is Kanu-

nu’nda?® yapilmistir. is sdzlesmesi, bir tarafin
(isci) bagimli olarak is gormeyi, diger tarafin

(isveren) ise bu is karsiiginda tcret 6deme-

yi taahhut ettigi, iki tarafa borg yukleyen bir

sozlesme taradur. Is sozlesmeleri, iscinin ¢a-

lisacagiisin tarunu, calisma kosullarini, Gcret
miktarini, calisma suresini ve diger onemli

hususlari belirlemektedir. is sozlesmesi, ya-

z1li, s6zlU veya zimni olarak yapilabilir ancak
yazili olarak yapilmasi, ileride dogabilecek
anlasmazliklarin 6nlenmesi agisindan 6nem
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1 5718sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun m.
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wages, working hours, and other important
matters. An employment contract can be
made in writing, verbally, or implicitly, but
having it in writing is important to prevent
potential disputes in the future. The Labor
Law and related legislation contain detailed
regulations regarding the content of the em-
ployment contract and the rights and obliga-
tions of the parties.

IV. APPLICABLE LAW

For the provisions of the MOHUK to be ap-
plicable, the employment contract must
first contain a foreign element. When par-
ties choose the law applicable to a contract,
they are deemed to have accepted all the
rules of that legal system—mandatory, sup-
plementary, and interpretative—as a whole.
Although the parties choose the law appli-
cable to the employment contract, they can
later change the applicable law in accor-
dance with the second paragraph of Article
24 of the MOHUK*“. However, these changes
must be made before the contract is con-
cluded. This limitation is introduced in the
third paragraph of Article 24 of the MOHUK®.
To speak of a foreign element, the employ-
ee or employer constituting the parties to
the employment contract must be a foreign
national, the employer’s main business cen-
ter must be located in a foreign country, or
the employee must habitually perform their
work in a different country.

Although these matters are specifically men-
tioned in Article 27 of the MOHUK, in cas-
es where the parties to the contract do not
express a clear intention, Article 24 of the
MOHUK should be referred to. The fourth
paragraph of Article 24 states®: “If the par-
ties have not made a choice of law, the law
most closely connected to the relationship
arising from the contract shall apply. This
law is considered to be the law of the habit-
ual residence of the party performing the
characteristic obligation at the time of the
conclusion of the contract, or in contracts
established for commercial or professional
activities, the law of the place of business of
the party performing the characteristic obli-
gation, orif not available, the law of the place
of residence, or if the party performing the
characteristic obligation has multiple places
of business, the law of the place of business
most closely connected with the contract.
However, ifthere is alaw more closely related
to the contract according to all the circum-

tagimaktadir. is Kanunu ve ilgili mevzuat, is
sOzlesmesinin icerigi ve taraflarnin hak ve yu-
kumlulukleri konusunda detayli dizenleme-
ler icermektedir.

IV. UYGULANACAK
HUKUK

MOHUK hukumlerinin uygulanabilmesi igin
oncelikle is sdzlesmesinin yabancilik unsu-
ru icermesi gerekmektedir. Taraflar, bir s6z-
lesmeye uygulanacak hukuku secerken, o
hukuk sisteminin tum kurallarini - emredici,
tamamlayici ve yorumlayici kurallar - bir bu-
tun olarak kabul etmis sayilmaktadirlar. Ta-
raflar, is s6zlesmesine uygulanacak hukuku
secmelerine ragmen daha sonra MOHUK'un
24. maddesinin ikinci fikrasi* dogrultusunda
uygulanacak hukuku degistirebilirler. Ancak
bu degisiklikler sozlesmenin kurulacagi ana
kadar yapilmalidir. Bu sinirlama MOHUK'un
24. maddesinin tguncu fikrasinda® getiril-
mistir. Yabancilik unsurundan bahsedebil-
memiz igin is sdzlesmesinin taraflarini olus-
turan isci veya isverenin yabanci uyruklu
olmasi, isverenin asil is merkezinin yabanci
bir tlkede bulunmasi, iscinin kendi isini mu-
tad olarak farkli bir tlkede yapiyor olmasi
gerekmektedir.

MOHUK'un 27. maddesinde bu hususlar
6zel olarak belirtilse de s6zlesmenin taraf-
larinin acik bir irade sergilemedigi hallerde
MOHUK'un 24. maddesine basvurulmalidir.
Madde 24’un dorduncu fikrasinda; “Tarafla-
rin hukuk secimi yapmamis olmalari halinde
sozlesmeden dogan iliskiye, o sézlesmeyle
ensikiiliskiliolan hukuk uygulanir. Bu hukuk,
karakteristik edim bor¢lusunun, sézlesmenin
kurulusu sirasindaki mutad meskeni hukuku,
ticari veya mesleki faaliyetler geregi kurulan
sozlesmelerde karakteristik edim bor¢lusu-
nun igyeri, bulunmadigi takdirde yerlesim
yeri hukuku, karakteristik edim bor¢lusunun
birden cok isyeri varsa s6z konusu sozles-
meyle en siki iliski icinde bulunan isyeri hu-
kuku olarak kabul edilir. Ancak halin batun
sartlarina gbre sézlesmeyle daha siki iliskili
bir hukukun bulunmasi halinde sézlesme,
bu hukuka tabi olur.”® hukumlerine yer veril-
mektedir.

is sozlesmeleri her ne kadar 6zel hukuk ilis-
kisinden dogsa da taraflar tam olarak esit ko-

stances of the case, the contract shall be
subject to this law.”

Although employment contracts arise from
a private law relationship, the parties are not
entirely in equal positions. Therefore, some
limitations have been imposed during the
choice of law. In employment contracts, due
tothe economic and social powerimbalance
between the parties, limitations have been
placed on the principle of freedom of con-
tract to protect the employee. The purpose of
these limitations is to prevent the employer
from using their strong position to force the
employee into choosing a law that serves
the employer’s interests. In this context, the
freedom of the parties to choose the law is
restricted to protect the employee. This re-
striction allows for the choice of law only in
a manner that benefits the employee.

The parties are free to choose the law ap-
plicable to their employment contracts and
can select the law of any country; the chosen
law does not need to be connected to the
contract. However, the chosen law cannot
provide less protection than the minimum
protection provided to the employee by
the mandatory provisions of labor laws. Ac-
cording to the second paragraph of Article
27 of the MOHUK’, if the law chosen by the
parties provides less protection than the law
that would normally apply, the choice of law
by the parties is deemed invalid, and the ob-
jective legal provisions that protect the em-
ployee are applied. Therefore, the law cho-
sen by the parties applies to an employment
contract. If it results in a more advantageous
situation for the employee, the law of anoth-
er country may also be applied due to man-
datory provisions and objective connecting
rules. However, even if a law that contains
less advantageous provisions for the em-
ployee is chosen, this choice is not entirely
invalid. Instead of the provisions against the
employee, the law of the employee’s usual
place of work is applied. In other matters, the
law chosen by the parties remains valid. In
determining the most appropriate law, the
judge must make an objective assessment
from a neutral perspective. This assessment
is made by identifying the most advanta-
geous provisions for the employee within the
scope of the employment contract, based on
the perspective of a reasonable employee.
This limitation is referred to as the “limitation
in terms of the principle of utility.”

YABANCILIK UNSURU TASIYAN iS
SOZLESMELERINE UYGULANACAK HUKUK

numlarda degildirler. Dolayisiyla, hukuk se-
¢cimi esnasinda bazi sinirlamalar getirilmistir.
is sozlesmelerinde, taraflar arasinda var olan
ekonomik ve sosyal guc¢ dengesizligi nede-
niyle, is¢inin korunmasi amaciyla sézlesme
ozgurlugu ilkesine sinirlamalar getirilmistir.
Bu sinirlamalarin amaci, isverenin guclu
konumunu kullanarak kendi ¢ikarina uygun
bir hukuk secimi yapmaya isciyi zorlamasini
onlemektir. Bu dogrultuda iscinin korunmasi
amaciyla taraflanin hukuk se¢imi yapma 6z-
gurlugu kisitlanmistir. Bu kisitlama, sadece
iscinin lehine olacak sekilde hukuk secimine
olanak tanimaktadir.

Taraflar, is s6zlesmelerine uygulanacak hu-
kuku secmekte serbesttirler ve herhangi
bir ulkenin hukukunu secebilirler, sececek-
leri hukukun s6zlesmeyle baglantili olmasi
sart degildir. Ancak secilen hukuk, isciye is
kanunlarinin emredici hukumleriyle sagla-
nan asgari korumadan daha az bir koruma
saglayamaz. MOHUK 27. maddesinin ikin-
ci fikrasina gore’, taraflarca secilen hukuk,
normalde uygulanacak hukukun sagladigi
korumadan daha az ise, taraflarin hukuk se-
¢imi gecersiz sayilir ve is¢iyi koruyan objektif
kanun hukuamleri uygulanir. Dolayisliyla, biris
sozlesmesine taraflarin sectigi hukuk uygu-
lanir. Eger isci icin daha avantajli bir durum
doguruyorsa, emredici huktumler ve objektif
baglama kurallari geregi baska bir tlkenin
hukuku da uygulanabilir. Ancak, is¢iye daha
az avantajli hukumler iceren bir hukuk se-
¢cimi yapilmis olsa bile, bu se¢im tamamen
gecersiz sayllmaz. Sadece isci aleyhine olan
hukamler yerine, iscinin olagan calisma yeri
hukuku uygulanir. Diger konularda ise ta-
raflann sectigi hukuk gecerliligini korur. En
uygun hukukun belirlenmesinde, hakimin
tarafsiz bir bakis acisiyla objektif bir deger-
lendirme yapmasi gerekir. Bu degerlendirme,
makul bir is¢inin bakis acisini esas alarak, is
sOzlesmesi kapsaminda isci icin en avantajli
hukumlerin tespit edilmesiyle yapilir. Bu si-
nirlamaya “yararlilik ilkesi acisindan sinirlama”
denmektedir.

MAKALELER

DiPNOT

4 5718 sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun m.
24/2, 12.12.2007 26728 sayili Resmi
Gazete (RG).

5 5718 sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun m.
24/3, 12.12.2007 26728 sayili Resmi
Gazete (RG).

6 5718sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun m.
24/4, 12.12.2007 26728 sayili Resmi
Gazete (RG).

7 5718sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun m.
27/2, 12.12.2007 26728 sayili Resmi
Gazete (RG).
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Official Gazette (OG) No. 26728 dated
12.12.2007.

9 Law No.5718 on Private Internation-
al Law and Procedural Law Article 27/3,

Official Gazette (OG) No. 26728 dated
12.12.2007.
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LAW APPLICABLE TO EMPLOYMENT
CONTRACTS WITH A FOREIGN ELEMENT

V. OBJECTIVE BINDING
RULES

A. Habitual Workplace

According to the second paragraph of Ar-
ticle 27 of the MOHUK, “If the parties have
not made a choice of law, the law of the
workplace where the employee habitually
performs their work shall apply to the em-
ployment contract.”®. Therefore, the first
connecting rule accepted in the law is the
law of the habitual workplace where the
employee performs their work. The habitu-
al workplace refers to the place where the
work subject to the employment contract is
mostly performed by the employee. To de-
termine the employee’s habitual workplace,
the entire employment contract should be
considered, and an assessment should be
made of which country the employee pre-
dominantly performs their duties in terms of
quality, quantity, and duration. It is generally
accepted that the most appropriate law for
the parties in employment contracts is the
law of the place where the work is performed
(lex loci laboris). Article 27 of the MOHUK in-
troduces a special connecting rule for em-
ployment contracts, based on the principle
of the closest connection, by taking the law
of the habitual workplace, which is the place
of performance of the characteristic obliga-
tion, as the basis.

The second paragraph of Article 27 of the
MOHUK states that an employee’s tem-
porary work in another country does not

\ O

V. OBJEKTIF BAGLAMA
KURALLARI

A. Mutad isyeri

MOHUK'un 27. maddesinin ikinci fikrasina

gore; “Taraflarin hukuk secimi yapmamis ol-

malari halinde is s6zlesmesine, is¢inin igini

mutad olarak yaptigi isyeri hukuku uygula-

nir"®, Dolayisiyla kanunda kabul edilen ilk

baglama kurali is¢inin isini yaptigi mutad is-
yeri hukukudur. Mutad isyeri, is stzlegsmesi-

ne konu olan isin is¢i tarafindan cogunlukla
yapildigi yeri ifade etmektedir. iscinin mutad
isyerinin tespiti i¢in, is sdzlesmesinin tumu

g6z 6nunde bulundurularak, iscinin gbrevle-

rini nitelik, nicelik ve sure agisindan agirlikli

olarak hangi ulkede ifa ettigi degerlendiril-
melidir. is s6zlesmelerinde taraflar igin en uy-

gun hukukun, genellikle isin yapildigi yerin

hukuku (lex loci laboris) oldugu kabul edil-

mektedir. MOHUK madde 27, is sozlesmeleri
icin 6zel bir baglama kurali getirerek, en siki
iliski ilkesi uyarinca, karakteristik edimin ifa
yeri hukuku olan mutad isyeri hukukunu
esas almistir.

MOHUK'un 27. maddesinin ikinci fikrasinda,
iscinin gecici olarak baska bir ulkede calis-
masinin, mutad igyerini degistirmeyecegini
belirtir, ancak “gecici” kavramini tanimlamaz.
Ogretiye gore, is seyahatleri, montaj, fuar ve
sergi gorevlendirmeleri gibi kisa sureli isler,
isin agirlik merkezini ve dolayisiyla mutad
isyerini etkilemez ve mutad igyerinin “ya-
yilmasi” olarak kabul edilir. Ancak, sadece
fuar veya sergi gibi belirli bir yerde calisan

change the habitual workplace, but it does

not define the concept of “temporary.” Ac-

cording to doctrine, short-term assignments
such as business trips, assembly, fair, and
exhibition assignments do not affect the
center of gravity of the work and, therefore,
the habitual workplace, and are considered
as an "extension” of the habitual workplace.
However, for temporary local workers who
work only at a specific location such as a fair
or exhibition, the habitual workplace is the
location of the fair or exhibition where the
work is performed, and the situation of the
habitual workplace’s extension cannot be
mentioned.

B. The Country Where the
Employer’'s Main Workplace
is Located

According to the third paragraph of Article

27 of the MOHUK, “In cases where the em-

ployee does not habitually perform their work
in a specific country but continuously works
in more than one country, the employment
contract is subject to the law of the country

where the employer’'s main workplace is lo-

cated”®. In the regulation made to protect
the parties of the employment contract from
uncertainties and difficulties, the concept of
“main workplace,” as stated in the rationale
of the law, refers to the country where the
employer’s central workplace is located. In
a globalizing world, it is now common for

an employee to work continuously in differ-

ent countries with the same work intensity.

The law of the country where the employ-

er's main workplace is located applies only

when the work is not continuously per-
formed in a specific country but is continu-

ously performed in different countries. This
rule applies to long-haul drivers, air, sea, and
railway transportation personnel, personnel

assigned in international aid-requiring disas-

ters (such as maritime accidents, oil fires, etc.),
and work conducted in international waters,

space, or stateless areas. This rule is particu-

larly observed in disputes concerning flight
personnel in airline companies and ship
crews working in international waters.

If a job is performed in more than one coun-

try or if an employee continuously fulfills
their obligations to the employer in more
than one country, determining the “habitual
workplace” becomes challenging. Therefore,
if the habitual workplace cannot be deter-
mined, the law of the country where the em-
ployer's main workplace is located is applied.

YABANCILIK UNSURU TASIYAN iS
SOZLESMELERINE UYGULANACAK HUKUK

gegcici yerel isciler icin mutad igyeri, isin ya-
pildigi fuar veya serginin bulundugu yerdir
ve mutad igyerinin yayilmasi durumundan
bahsedilemez.

B. isverenin Esas isyerinin
Bulundugu Ulke

MOHUK'un 27. maddesinin agtincu fikra-
sina gore; “iscinin isini belirli bir tilkede mu-
tad olarak yapmayip devamli olarak birden
fazla ulkede yapmasi hélinde is sézlesmesi,
isverenin esas igyerinin bulundugu ulke hu-
kukuna tabidir"®. is sozlesmesinin taraflarini
belirsizlik ve zorluklardan korumak amaciyla
yapilan duzenlemede, “esas igyeri” kavrami,
kanunun gerekcesinde de belirtildigi gibi, is-
verenin merkezi igyerinin bulundugu ulkeyi
ifade eder. Kuresellesen dunyada bir is¢inin
ayni is yogunluguyla ve surekli olarak farkli
ulkelerde calismasi artik yaygin bir durum-
dur. isverenin esas isyerinin bulundugu tlke
hukuku, ancak isin belirli bir tlkede surekli
yapilmayip, devamli olarak farkli tlkelerde
yapilmasi durumunda uygulanir. Bu kural,
surekli sinir 6tesi galisanlar olan uzak yol
soférleri, hava, deniz ve demiryolu tasimaci-
g1 personeli, uluslararasi yardim gerektiren
afetlerde gorevlendirilen personel (deniz ka-
zalar, petrol yanginlari vb.) ve acik denizler-
de, uzayda veya devletsiz bolgelerde yapilan
islericin gecerli olmaktadir. Bu kural 6zellikle
havayolu sirketlerindeki ucus personelinin
ve acgik denizlerde ¢alisan gemi murettebati-
nin konusu olan uyusmazliklarda yaygin bir
sekilde gozlemlenmektedir.

Biris, birden fazla tlkede gerceklestiriliyorsa
veya bir ¢alisan, isverene karsi yakumluluk-
lerini surekli olarak birden fazla ulkede yeri-
ne getiriyorsa, “mutad isyeri”nin belirlenmesi
zorlasir. Dolayisiyla eger mutad igyeri belirle-
nemezse, isverenin esas igyerinin bulundu-
gu ulkenin hukuku uygulanmaktadir. Avru-
pa Adalet Divani kararlarina gore, bir is¢inin
“mutad igyeri» cesitli kriterler g6z 6nunde
bulundurularak tespit edilmektedir. Bu kri-

MAKALELER

DiPNOT

8 5718 sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun m.
27/2, 12.12.2007 26728 sayili Resmi
Gazete (RG).

9 5718 sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun m.
27/3, 12.12.2007 26728 sayili Resmi
Gazete (RG).
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dated 12.12.2007.

11 Law No. 5718 on Private Interna-
tional Law and Procedural Law Article 6,
Official Gazette (OG) No. 26728 dated
12.12.2007.
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According to the decisions of the European
Court of Justice, an employee’s “habitual
workplace” is determined by considering
various criteria. These criteria include the
central point of the employee’s activities, the
place they return to after business trips, the
place where they organize their work, the
location of their office in the country where
they reside, the country where they spend
the most time for work purposes, and the
place where they fulfil their obligations to
the employer.

C. Application of the Law
More Closely Related to the
Employment Contract (Ex-
ception Clause)

According to the fourth paragraph of Article
27 of the MOHUK, “However, if there is a law

more closely related to the employment con-

tract according to all the conditions of the
case, this law may be applied to the contract
instead of the provisions of the second and

third paragraphs”'°. This flexible provision,

which can come into play in determining

the law applicable to the employment con-

tract as specified in the second and third
paragraphs of Article 27 of the MOHUK, is
left to the discretion of the judge. With the
term “may be applied” in the legal article, the
judge’sdiscretionis strengthened, and it can
be said that this provision can be used by the

judge as an “escape ramp” in favor of the em-

ployee. Therefore, by using this provision in
favor of the employee, the judge will have
made a decision in line with the “principle
of utility”.

terler arasinda; iscinin faaliyetlerinin merkez
noktasi, is seyahatlerinden sonra dondugu
yer, isini organize ettigi yer, ikamet ettigi
Ulkedeki ofisinin yeri, calisma amaciyla en
¢cok zaman gecirdigi ulke ve igverene karsi
yukumlualuklerini yerine getirdigi yer bulun-
maktadir.

C. is Sézlesmesiyle Daha Siki
iliskili Hukukun Uygulanmasi
(istisna Hilkiim)

MOHUK'un 27. maddesinin dordinci fik-
rasina gore; “Ancak hélin batan sartlarina
gore is sézlesmesiyle daha siki iliskili bir hu-
kukun bulunmasi halinde sézlesmeye ikinci
ve ucguncu fikra hukamleri yerine bu hukuk
uygulanabilir"™®. MOHUK'un 27. maddesinin
ikinci ve uguncu fikralarina gore belirlene-
cek is s6zlesmesine uygulanacak hukukun
tespiti durumlarinda devreye girebilecek
olan bu esnek hukum, hakimin takdirine
birakilmistir. Kanun maddesindeki “uygula-
nabilir" ifadesi ile hakimin takdir yetkisi kuv-
vetlendirilip isci lehine bir durum s6z konusu
oldugunda bu hukmun bir “ka¢is rampasi”
olarak hakim tarafindan kullanilabilecegini
soyleyebiliriz. Dolayisiyla hakim bu hakmu
isci lehine kullanarak “yararlilik ilkesi” dog-
rultusunda bir karar vermis olacaktir.

In determining a closer connection for em-
ployment contracts, criteria such as the
nationalities of the parties, the employee’s
place of residence, the employer’s business
center and domicile, the language and form
of the contract, the place where the contract
was signed, the currency in which the salary
is paid, the national labor law on which the
contract is based, references to previous
contracts, the place where the employee
was hired, and the place where tax and so-
cial security registration is held are evaluated.

VI. SITUATIONS PRE-
VENTING THE APPLICA-
TION OF FOREIGN LAW

A. Directly Applicable Rules

Directly applicable rules are substantive
legal rules that reflect the economic, social,
or political policies of states in private law
relations and are necessary for the imple-
mentation of these policies, and they must
be applied in all relevant disputes. Directly
applicable rules not only consider the inter-
ests of the parties but also the public inter-
est. When determining whether provisions
inlabor law are directly applicable, the focus
should be on the purpose of the provision
rather than its absolute or relative mandatory
nature. Article 6 of the MOHUK defines the
directly applicable rules of Turkish law. Ac-
cording to this, “In cases where foreign law
is applicable, if the situation falls within the
scope of the directly applicable rules of Turk-
ish law in terms of the purpose and scope of
the regulation, that rule is applied.”". There-
fore, if there are directly applicable Turkish le-
galrules, the judge applies them directly and
does not investigate the law to be applied
according to conflict of laws rules. It is not
necessary for these rules to create a situation
in favor of the employee.

B. Public Order

In international employment contracts and
labor relations, public order intervention will
be less than in other contracts because there
are already many mandatory and directly ap-
plicable rules in this area. Public order inter-
vention will only be possible if the decision
to be made as a result of the application of
foreign law is clearly contrary to the funda-
mental principles of Turkish law. In line with
Article 5 of the MOHUK, it is stipulated that

YABANCILIK UNSURU TASIYAN IS
SOZLESMELERINE UYGULANACAK HUKUK

is sozlesmeleri icin daha siki iligki belirlen-
mesinde; taraflarin vatandasliklari, isginin
ikamet ettigi yer, isverenin faaliyet merkezi
ve ikametgahi, sdzlesmenin dili ve sekli, soz-
lesmenin imzalandigi yer, Ucretin 6dendigi
para birimi, s6zlesmenin dayandigi milli is
hukuku, 6nceki sozlesmelere referanslar, is-
cininise alindigiyer, vergi ve sosyal guvenlik
kaydinin oldugu yer gibi kriterler degerlendi-
rilmektedir.

V1. YABANCI HUKUKUN
UYGULANMASINI EN-
GELLEYEN DURUMLAR

A. Dogrudan Uygulanan Ku-
rallar

Dogrudan uygulanan kurallar, devletlerin
ekonomik, sosyal veya siyasi politikalarini
ozel hukuk iliskilerine yansitan ve bu politi-
kalarin uygulanmasi i¢in gerekli olan, ilgili
tam anlasmazliklarda uygulanmasi zorunlu
maddi hukuk kurallandir. Dogrudan uygu-
lanan kurallar, sadece taraflarin ¢ikarlarini
go6zetmekle kalmaz, ayni zamanda kamu
yararini da gozetir. is hukukundaki hikim-
lerin dogrudan uygulanabilir olup olmadigi
belirlenirken, hukmun mutlak veya nispi
emredici niteligine degil, hUkmun amacina
bakilmalidir. MOHUK madde 6'da Turk hu-
kukunun dogrudan uygulanan kurallari ta-
nimlanmaktadir. Buna gore; “Yetkili yabanci
hukukun uygulandigi durumlarda, duzenle-
me amaci ve uygulama alani bakimindan Tark
hukukunun dogrudan uygulanan kurallarinin
kapsamina giren héllerde o kural uygulanir".

Dolayisiyla, dogrudan uygulanabilir nitelikte-

ki Tark hukuk kurallari varsa, hakim bunlari

dogrudan uygular ve kanunlar ihtilafi kural-

larina gore uygulanacak hukuku arastirmaz.
Bu kurallarnisginin lehine yol agabilecek bir
durum ortaya ¢ikarmasi zorunlu degildir.
B. Kamu Dilizeni

Uluslararasi is sozlesmeleri ve is iliskilerinde

kamu duzeni mudahalesi, diger sézlesme-

lerden daha az olacaktir. Cunkd bu alanda

halihazirda ¢cok sayida emredici ve dogru-

dan uygulanan kural mevcut bulunmaktadir.

Kamu duzeni mudahalesi ancak yabanci hu-

kukun uygulanmasi sonucu verilecek karar,
Turk hukukunun temel prensiplerine acikca
aykiri ise mamkun olacaktir. MOHUK madde
5 dogrultusunda, “Yetkili yabanci hukukun

MAKALELER

DiPNOT

10 5718 sayili Milletlerarasi Ozel Hu-
kuk ve Usul Hukuku Hakkindaki Kanun
m. 27/4,12.12.2007 26728 sayili Resmi
Gazete (RG).

11 5718 sayili Milletlerarasi Ozel Hu-
kuk ve Usul Hukuku Hakkindaki Kanun
m. 6, 12.12.2007 26728 sayili Resmi
Gazete (RG).
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“If the provision of the applicable foreign law
applied to a specific case is clearly contrary to
Turkish public order, this provision shall not
be applied; if deemed necessary, Turkish law
shall be applied.”?

Public order intervention typically arises
when the employment contract provides
no protection to the employee. Examples
of situations considered contrary to public
order within the framework of Turkish law
include not granting the employee the right
to terminate for just or valid reasons, ignor-
ing the employee’s union rights, stipulating
inhumane working hours in the contract, not
providing any compensation for the employ-
ee’s services, not recognizing rights such
as holidays and annual leave, disregarding
compensations the employee is entitled to,
and not providing any security for the em-
ployee in the event of a work accident.

In the 2012 Unification of Judgments De-
cision of the Court of Cassation, the cir-
cumstances under which public order in-
tervention should exist are grounded with
expressions such as “contrary to the Turkish
general concept of decency and morality,
the fundamental understanding of justice on
which Turkish laws are based, the general
policy on which Turkish laws are based, the
fundamental rights and freedoms enshrined
in the Constitution, the common principles
valid in the international arena and the rules
based on the principle of good faith in private
law, the legal principles that are the expres-
sion of the moral principles and understand-
ing of justice jointly adopted by civilized
communities, the level of civilization of soci-
ety, the political and economic regime, and
human rights and freedoms...”"®

VIl. COMPETENT COURT

In labor law disputes involving a foreign
element, the question of which courts will
have jurisdiction is a separate issue. Under
Article 44 of the MOHUK, “In disputes arising
from an individual employment contract or
employment relationship, the court where
the workplace where the employee habitu-
ally performs their work is located in Turkey
is competent. In cases where the employee
files a lawsuit against the employer, the Turk-
ish courts where the employer’s domicile, the
employee’s domicile, or habitual residence
is located are also competent.”™. In lawsuits
filed by the employee against the employer,
the Turkish courts where the employer’s or

belirli bir olaya uygulanan hakmuantn Tark
kamu duzenine acikca aykiri olmasi halin-
de, bu hakum uygulanmaz; gerekli gortlen
hallerde, Turk hukuku uygulanir.”? seklinde
duzenlemeye yer verilmistir.

Kamu duzeni mudahalesi, genellikle is s6z-
lesmesinin is¢giye hicbir koruma saglamama-
st durumunda karsimiza gikmaktadir. isciye
hakli veya gecerli nedenle fesih hakkinin
verilmemesi, iscinin sendikal haklarinin yok
sayilmasi, sozlesmede insanlik disi calisma
saatlerinin kararlastinlmasi, iscinin hizmetleri
karsiliginda herhangi bir tcret verilmemesi,
isciye ait tatil ve yillik izin gibi haklarin tanin-
mamasi, is¢inin hak kazandigi tazminatlarin
yok sayilmasi, is kazasi neticesinde iscinin
hicbir sekilde guvence altina alinmamasi gibi
durumlar Turk hukuku cercevesinde kamu
dazenine aykiriliklara 6rnek olarak gosteri-
lebilir.

Yargitay’in 2012 tarihli igtinadi Birlestirme Ka-
rari'nda; “Turk genel adap ve ahlak anlayisi-
na, Turk kanunlarinin dayandigi temel adalet
anlayisina, Tark kanunlarinin dayandigi genel
siyasete, Anayasada yer alan temel hak ve 6z-
gurluklere, milletlerarasi alanda gecerli ortak
prensip ve 6zel hukuka ait iyi niyet prensibi-
ne dayanan kurallara, medeni topluluklarin
mustereken benimsedikleri ahlak ilkeleri ve
adalet anlayisinin ifadesi olan hukuk prensip-
lerine, toplumun medeniyet seviyesine, siyasi
ve ekonomik rejimine, insan hak ve 6zgurltik-
lerine aykirilik..."® ifadeleriyle kamu duzeni
mudahalesinin hangi hallerde var olmasi
gerektigi temellendirilmistir.

VII. YETKiLi MAHKEME

Yabancilik unsuru barindiran is hukuku
uyusmazliklarinda hangi mahkemelerin yet-
kili olacagi konusu ayr bir soru isareti teskil
etmektedir. MOHUK madde 44 kapsaminda
“Bireysel is s6zlesmesinden veya is iliskisin-
den dogan uyusmazliklarda iscinin isini mu-
taden yaptigi isyerinin Turkiye’de bulundu-
gu yer mahkemesi yetkilidir. isginin, isverene
karsi actigi davalarda isverenin yerlesim yeri,
iscinin yerlesim yeri veya mutad meskeninin
bulundugu Turk mahkemeleri de yetkilidir'**.
iscinin isverene karsi actigi davalarda, isve-
renin veya iscinin ikametgahinin bulundugu
Turk mahkemeleri de yetkilidir. Turk mah-
kemelerinin yetkisinin yok sayilip yetki an-

employee’s residence is located are also
competent. The possibility of ignoring the
jurisdiction of Turkish courts and granting
jurisdiction to the courts of another country
through a jurisdiction agreement is limited
by another article of the MOHUK. According
to the second paragraph of Article 47 of the

MOHUK, “The jurisdiction of the courts de-

termined in Articles 44, 45, and 46 cannot
be eliminated by agreement of the parties.”™®.
Therefore, in labor law disputes involving
a foreign element, only Turkish courts are
granted jurisdiction.

VIil. CONCLUSION

In employment contracts with a foreign ele-
ment, the law to be applied is of great impor-

tance in terms of the rights and obligations of
both the employee and the employer. Article
27 of the International Private and Procedural

Law (MOHUK) No. 5718 specifies the meth-

ods used to determine the law applicable to
employment contracts. The parties are free

to choose the law applicable to their employ-

ment contracts and may select the law of any
country; the chosen law does not need to
be connected to the contract. However, the
chosen law cannot provide less protection
than the minimum protection provided to
the employee by the mandatory provisions

of labor laws. According to the second para-
graph of Article 27 of the MOHUK, if the par-

ties have not made a choice of law, the law
of the place where the employee habitually

performs their work is applied to the employ-

ment contract. The habitual workplace refers
to the place where the work subject to the

employment contract is predominantly per-

formed by the employee. To determine the
employee’s habitual workplace, the entire
employment contract should be considered,
and an evaluation should be made regard-
ing which country the employee predomi-
nantly performs their duties in terms of qual-
ity, quantity, and duration. According to the
third paragraph of Article 27 of the MOHUK,
if the employee does not habitually perform
their work in a specific country but continu-
ously works in more than one country, the
employment contract is subject to the law
of the country where the employer’s main
workplace is located. The law of the coun-
try where the employer’s main workplace is
located is applied only when the work is not
continuously performed in a specific coun-
try but is continuously performed in different
countries. According to the fourth paragraph
of Article 27 of the MOHUK, if there is a law

YABANCILIK UNSURU TASIYAN iS
SOZLESMELERINE UYGULANACAK HUKUK

lagmasi ile bir bagka Ulkenin mahkemesinin
yetkili kilinmasi ihtimali ise bir bagka MOHUK
maddesiyle sinirlandintmistir. MOHUK mad-
de 47'ninikinci fikrasi dogrultusunda “44, 45
ve 46°’nci maddelerde belirlenen mahkeme-
lerin yetkisi taraflarin anlasmasiyla bertaraf
edilemez""s. Dolayisiyla yabancilik unsuru
barindiran is hukuku uyusmazliklarinda yal-
nizca Turk mahkemeleri yetkili kiinmistir.

VIIl. SONUGC

Yabancilik unsuru tagityan is sézlesmelerinde
uygulanacak hukuk hem is¢ci hem de isve-
ren hak ve yukamlultkleri acisindan buyuk
onem tagimaktadir. 5718 sayili Milletlerara-
st Ozel Hukuk ve Usul Hukuku Hakkindaki
Kanun (MOHUK) madde 27'de, is sozles-
melerine uygulanacak hukukun tespitinde
kullanilan yontemler belirtilmistir. Taraflar,
is sozlesmelerine uygulanacak hukuku seg-
mekte serbesttirler ve herhangi bir tlkenin
hukukunu secebilirler, sectikleri hukukun
sozlesmeyle baglantili olmasi sart degildir.
Ancak secilen hukuk, isciye is kanunlarinin
emredici hukumleriyle saglanan asgari ko-
rumadan daha az bir koruma saglayamaz.
MOHUK madde 27'nin ikinci fikrasina gore;
taraflann hukuk segimi yapmamis olmalar
halinde is s6zlesmesine, iscinin isini mutad
olarak yaptigi isyeri hukuku uygulanir. Mu-
tad igyeri, is sozlesmesine konu olan isin isgi
tarafindan ¢ogunlukla yapildigi yeri ifade
etmektedir. isginin mutad igyerinin tespiti
icin, is so6zlesmesinin tamami g6z 6nunde
bulundurularak, is¢inin gérevlerini nitelik, ni-
celik ve sure agisindan agirlikli olarak hangi
Ulkede ifa ettigi degerlendirilmelidir. MOHUK
madde 27’nin Uguncu fikrasina gore; isginin
isini belirli bir ulkede mutad olarak yapma-
yip devamli olarak birden fazla ulkede yap-
masl halinde is so6zlesmesi, isverenin esas
isyerinin bulundugu ulke hukukuna tabidir.
isverenin esas isyerinin bulundugu ulke
hukuku, ancak isin belirli bir tlkede surekli
yapilmayip, devamli olarak farkli tlkelerde
yapilmasi durumunda uygulanir. MOHUK
madde 27'nin dérduncu fikrasina gore, halin
butun sartlarina gore is s6zlesmesiyle daha
siki iliskili bir hukukun bulunmasi halinde
sozlesmeye ikinci ve uguncu fikra hukim-
leri yerine bu hukuk uygulanabilecektir. Bu
hukam, hakimin takdirine birakilmistir ve
kanun maddesindeki “uygulanabilir” ifadesi
ile hakimin takdir yetkisi kuvvetlendirilip is¢i
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DiPNOT

12 5718 sayili Milletlerarasi Ozel Hu-
kuk ve Usul Hukuku Hakkindaki Kanun
m. 5, 12.12.2007 26728 sayili Resmi
Gazete (RG).

13 VYargitay IBHGK, E. 2010/1, K:
2012/1, T: 12.02.2012.

14 5718 sayil Milletlerarasi Ozel Hu-
kuk ve Usul Hukuku Hakkindaki Kanun
m. 44, 12.12.2007 26728 sayili Resmi
Gazete (RG).

15 5718 sayili Milletlerarasi Ozel Hu-
kuk ve Usul Hukuku Hakkindaki Kanun
m. 47/2,12.12.2007 26728 sayili Resmi
Gazete (RG).
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LAW APPLICABLE TO EMPLOYMENT
CONTRACTS WITH A FOREIGN ELEMENT

more closely related to the employment
contract according to all the conditions of
the case, this law may be applied to the con-
tract instead of the provisions of the second
and third paragraphs. This provision is left
to the discretion of the judge, and with the
term “may be applied” in the legal article, the
judge’s discretion is strengthened, allowing
this provision to be used by the judge as
an “escape ramp” in favor of the employee.
In employment contracts with a foreign el-
ement, the applicable law may be the law
chosen by the parties, the law of the em-
ployee’s habitual workplace, the law of the
employer’s main workplace, or a law more
closely related to the employment contract.
However, the chosen law cannot provide
less protection than the minimum protection
provided to the employee by the mandatory
provisions of labor laws.

Directly applicable rules are substantive
legal rules that reflect the economic, social,
or political policies of states in private law
relations and are necessary for the imple-
mentation of these policies, and they must
be applied in all relevant disputes. Directly
applicable rules not only consider the inter-
ests of the parties but also the public interest.
Public order intervention is possible if the de-
cision to be made as a result of the applica-
tion of foreign law is clearly contrary to the
fundamental principles of Turkish law. In line
with Article 5 of the MOHUK, if the provision
of the applicable foreign law applied to a
specific case is clearly contrary to Turkish
public order, this provision shall not be ap-
plied; if deemed necessary, Turkish law shall

/R
fil

lehine bir durum s6z konusu oldugunda bu
hukmun bir “kagis rampasi” olarak hakim
tarafindan kullanilabilecegini soyleyebiliriz.
Yabancilik unsuru tasiyan is sozlesmelerinde
uygulanacak hukuk, taraflarin sectigi hukuk,
iscinin mutad igyeri hukuku, isverenin esas
isyeri hukuku veya is so6zlesmesiyle daha siki
iliskili bir hukuk olabilir. Ancak, secilen hukuk,
isciye is kanunlarinin emredici hukumleriyle
saglanan asgari korumadan daha az bir ko-
ruma saglayamaz.

Dogrudan uygulanan kurallar, devletlerin
ekonomik, sosyal veya siyasi politikalarini
Ozel hukuk iligkilerine yansitan ve bu poli-
tikalarin uygulanmasi icin gerekli olan, ilgili
tum anlasmazliklarda uygulanmasi zorunlu
maddi hukuk kurallaridir. Dogrudan uygu-
lanan kurallar, sadece taraflarin cikarlarini
gozetmekle kalmaz, ayni zamanda kamu
yararini da gozetir. Kamu duzeni mudaha-
lesi, yabanci hukukun uygulanmasi sonucu
verilecek karar, Turk hukukunun temel pren-
siplerine agikga aykiri ise mumkun olacaktir.
MOHUK madde 5 dogrultusunda, yetkili ya-
banci hukukun belirli bir olaya uygulanan
hukmunun Turk kamu duzenine acgikca ay-
kin olmasi halinde, bu hukum uygulanmaz;
gerekli gorulen hallerde, Turk hukuku uygu-
lanir. Yabancilik unsuru barindiran is huku-
ku uyusmazliklarinda hangi mahkemelerin
yetkili olacagi konusu ayri bir soru isareti
teskil etmektedir. MOHUK madde 44 kap-
saminda, bireysel is sozlesmesinden veya is
iliskisinden dogan uyusmazliklarda iscinin
isini mutaden yaptigi isyerinin Turkiye'de
bulundugu yer mahkemesi yetkilidir. isginin,
isverene karsi actigi davalarda isverenin yer-

be applied. The question of which courts will
have jurisdiction in labor law disputes in-
volving a foreign element is a separate issue.
Under Article 44 of the MOHUK, in disputes
arising from an individual employment con-
tract or employment relationship, the court
where the workplace where the employee
habitually performs their work is located in
Turkey is competent. In cases where the em-
ployee files a lawsuit against the employer,
the Turkish courts where the employer’s do-
micile, the employee’s domicile, or habitual
residence is located are also competent. In
conclusion, in employment contracts with
a foreign element, the applicable law may
be the law chosen by the parties, the law
of the employee’s habitual workplace, the
law of the employer’'s main workplace, or a
law more closely related to the employment
contract. However, the chosen law cannot
provide less protection than the minimum
protection provided to the employee by the
mandatory provisions of labor laws. Directly
applicable rules and public order interven-
tion also play an important role in determin-
ing the law applicable to employment con-
tracts with a foreign element.
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YABANCILIK UNSURU TASIYAN IS
SOZLESMELERINE UYGULANACAK HUKUK

lesim yeri, iscinin yerlesim yeri veya mutad
meskeninin bulundugu Turk mahkemeleri
de yetkilidir. Sonug olarak, yabancilik unsuru
tasiyan is sdzlesmelerinde uygulanacak hu-
kuk, taraflarin sectigi hukuk, is¢inin mutad
isyeri hukuku, isverenin esas isyeri hukuku
veya is sOzlesmesiyle daha siki iligkili bir hu-
kuk olabilir. Ancak, secilen hukuk, isciye is
kanunlarinin emredici hukumleriyle sagla-
nan asgari korumadan daha az bir koruma
saglayamaz. Dogrudan uygulanan kurallar
ve kamu duzeni mudahalesi de yabancilik
unsuru tasiyan is sézlesmelerinde uygula-
nacak hukukun belirlenmesinde dnemli bir
rol oynamaktadir.
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