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In this article; alternative resolution methods such as negotiation, settle-
ment, conciliation, mediation and arbitration will be examined.

Bu makalede; bireysel is uyusmazliklarinda alternatif ¢oziim yontemleri
arasinda olan miizakere, sulh, uzlasma, arabuluculuk ve tahkim gibi yon-

temler incelenecektir.
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I.INTRODUCTION

Labor law is of great importance for the reg-
ulation of working life and the protection of
workers’ rights. Labor law includes rules
regulating the working conditions, wages,
social rights and job security of workers. It
also determines the obligations and respon-
sibilities of employers. Considering all these,
when a dispute arises regarding labor law, it
is important to resolve labor disputes in ac-
cordance with the principle of worker pro-
tection. Accordingly, the resolution of labor
disputes has become an important subject
of contemporary legal systems. As a result
of the recruitments made in parallel with the
increase in the need for workers in the busi-
ness sector, which is developing and chang-
ing day by day, especially in big cities in our
country, employee-employer disputes also
arise, and the determination of evidence re-
garding the dispute in the judicial process,
discovery or expert consultation, when nec-
essary, are among the factors that prolong
the judicial process. The long duration of the
proceedings may also lead to the violation
of the right to a fair trial. As a matter of fact,
Article 36 of the Constitution stipulates that
“Everyone has the right to a fair trial before the
judicial authorities, as a plaintiff or defendant,
through the use of legitimate means and
remedies. No court shall refrain from hear-

1. GIRIiS

is hukuku, calisma hayatinin diizenlenmesi
ve iscilerin haklarinin korunmasi agisindan
buyuk 6nem arz etmektedir. is hukuku, isgile-
rin calisma kosullarini, Gcretlerini, sosyal hak-
larini ve is guvenligini duzenleyen kurallan
icerir. Ayni zamanda, isverenlerin yukumlu-
luklerini ve sorumluluklarini da belirler. Tum
bunlar g6z 6nunde bulunduruldugunda is
hukukuna iligkin bir uyusmazlik meydana
geldiginde isciyi koruma ilkesi geregi is
uyusmazliklarinin ¢6zumua énem arz etmek-
tedir. Bu dogrultuda is uyusmazliklarinin ¢o-
zUmu, cagdas hukuk sistemlerinin Gnemli bir
konusu haline gelmistir. Ozellikle ulkemizde
buyuk sehirlerde her gecen gun gelisen ve
degisen is sektorunde devamli olarak isgi
intiyacinin artmasina paralel olarak yapilan
ise alimlar sonucunda isci-isveren uyusmaz-
liklar da beraberinde meydana gelmekte
olup, yargilama surecinde uyusmazliga ilis-
kin delil tespiti, gerektiginde kesif yapilmasi
yahut bilirkisiye basvurulmasi da yargilama
surecini uzatan etkenlerden olmaktadir. Yar-
gilama sureclerinin uzun surmesiile beraber
bireylerin adil yargilanma hakkinin ihlali de
gundeme gelebilmektedir. Nitekim Anaya-
sanin 36. maddesi; “"Herkes, megru vasita ve
yollardan faydalanmak suretiyle yargi merci-
leri 6nunde davaci veya davali olarak iddia ve
savunma ile adil yargilanma hakkina sahiptir.

ing a case within its jurisdiction.” and in the
last paragraph of Article 141; ‘It is the duty of
the judiciary to conclude the proceedings
with the least possible expense and with the
greatest possible speed.” The necessity for

the trial processes to take place within rea-
sonable periods of time has also been em-

phasized by the legislator. However, when
we look at the practice, the workload of the
courts is quite high and although new courts
have been established, this load has not
been reduced and judicial processes still
take quite a long time. Alternative dispute

resolution methods are used to resolve indi-

vidual labor disputes in order to reduce the
workload in the judiciary and to ensure that
disputes are resolved within a reasonable
time. These methods include negotiation,

settlement, conciliation, mediation and ar-

bitration. In particular, mediation has been

applied in individual labor disputes on a vol-

untary basis since 2013 and as a condition

of litigation since 2018. Even though media-

tion is a successful solution method, it is not
yet possible to say that the workload of the
labor courts has decreased sufficiently and
the trial periods have reached reasonable
periods. Therefore, in addition to mediation,

the necessity of implementing other alterna-

tive dispute resolution methods also comes
to the agenda. In this context, settlement,
negotiation, conciliation, conditional and
voluntary mediation and arbitration will be
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Hi¢cbirmahkeme, gorev ve yetkisiicindeki da-
vaya bakmaktan kacinamaz.” ile 141. madde-
sinin son fikrasinda; “Davalarin en az giderle
ve mumkdn olan sdratle sonuglandirilmasi,
yarginin gorevidir." yargilama sureglerinin
makul surelerde gerceklesmesi gerekliligi
kanun koyucu tarafindan da vurgulanmistir.
Oysa uygulamaya baktigimizda mahkeme-
lerin is yuku oldukga fazla olup her ne kadar
yeni mahkemeler kurulsa da bu yuk azaltila-
mamis ve yargi surecleri hala oldukg¢a uzun
strmektedir. Bireysel is uyusmazliklarinin
¢o6zumunde, yargidaki is yakunu azaltmak
ve uyusmazliklarin makul surede ¢ézime
kavusmasini saglamak amaciyla alternatif
uyusmazlik ¢6zam yoéntemleri kullanilmak-
tadir. Bu yontemler arasinda muzakere, sulh,
uzlasma, arabuluculuk ve tahkim gibi yon-
temler bulunmaktadir. Ozellikle arabulucu-
luk, bireysel is uyusmazliklarinda 2013 yilin-
da ihtiyari olarak, 2018 yilindan bu yana ise
dava sarti olarak uygulanmaktadir. Her ne
kadar arabuluculuk uygulamasi basari sag-
layan bir c6zum yéntemi olsa dahi is mahke-
melerinin is yukunun yeterli duzeyde azaldi-
gini ve yargilama surelerinin makul surelere
ulastigini séylemek hentz mumkun degildir.
Bu nedenle, arabuluculugun yani sira diger
alternatif ¢cozam yontemlerinin uygulanma-
sinin gerekliligi de gundeme gelmektedir.
Bu baglamda, bireysel is uyusmazliklarinda
sulh, muzakere, uzlagsma, dava sarti ve ihti-
yari arabuluculuk ile tahkim, bireysel is uyus-
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evaluated as alternative methods for the res-

olution of individual labor disputes.

II. THE CONCEPT OF IN-
DIVIDUAL LABOR DIS-
PUTES

Individual labor disputes refer to all kinds of

disputes arising from the interpretation, ap-

plication and termination of the employment

contract between the employee and the em-

ployer, in other words, any dispute arising
from the employment relationship between
the employee and the employer. According

to another definition, individual labor dis-

putes are defined as “disputes that do not
concern a group of workers, but involve the
employer and one or a few workers"". Such

disputes arise especially in relation to issues
such as the interpretation of the provisions of
the employment contract, the protection of

workers’ rights, the provision of occupation-

al safety, the payment of wages and social
benefits. These disputes, which are specific
to the relationship between the employee
and the employer, start from the signing of

the employment contract and continue af-
ter the termination of the employment con-

tract. For example, an employee who claims
that the wage specified in the employment

contract has not been paid or that the em-

ployer has failed to fulfil its obligations under
the employment contract will be entitled to
seek his/ her rights on the relevant issues

mazliklarinin ¢6zumu kapsaminda alternatif
yontemler olarak degerlendirilecektir.

1. BIREYSEL iS UYUS-
MAZLIKLARI KAVRAMI

Bireysel is uyusmazliklari, isci ile igveren
arasinda meydana gelen is sézlesmesinin
yorumlanmasi, uygulanmasi ve sona ermesi
ile ilgili ortaya ¢ikan, bir baska deyisle is¢i-is-
veren arasindaki is iliskisinden kaynaklanan
her turlt anlagsmazligi ifade eder. Bir baska
tanima gore ise bireysel (ferdi) is uyusmaz-
liklari, “bir is¢i toplulugunu ilgilendirmeyen,
isveren ile bir veya birkac isciyi ilgilendiren
uyusmazliklara” denir. Bu tur uyusmazlik-
lar 6zellikle; is s6zlesmesinin hukamlerinin

yorumlanmasi, is¢i haklarinin korunmasi, is
gavenliginin saglanmasi, Ucret ve sosyal
haklarin 6denmesi gibi konularla ilgili ola-
rak ortaya ¢ikmaktadir. isci ile isveren ara-
sindaki iliskiye 6zgu olan bu uyusmazliklar,
is s6zlesmesinin imzalanmasindan itibaren
baslar ve is sdzlesmesinin sona ermesinden
sonra da devam eder. Ornegin, isci is s6z-
lesmesinde belirtilen tcretin 6denmedigini
veya igverenin is sozlesmesindeki yukam-
laluklerini yerine getirmedigini iddia eden
bir is¢i is sozlesmesi sona erdikten sonra da
ilgili konularda hakkini arama yetkisini haiz
olacaktir. Ayni zamanda, is yerinde yasanan
sorunlar mobbing, ayrnmcilik veya is guven-
ligi eksiklikleri de bireysel is uyusmazliklarina

even after the employment contract is ter-

minated. At the same time, problems in the
workplace such as mobbing, discrimination
or lack of occupational safety may also give
rise to individual labor disputes. In order to
resolve such disputes, an agreement is tried
to be reached between the employee and
the employer through alternative resolution
methods, but in cases where an agreement
cannot be reached, the dispute is tried to be
resolved by the labor courts in accordance
with the provisions of the Labor Law No.
4857, the Labor Courts Law No. 7036 and
other relevant legislation. Labor courts use
various tools to resolve disputes between

employees and employers. These tools in-
clude collecting evidence, hearing witness-

es, obtaining expert reports and conducting
discovery.

I1l. ALTERNATIVE SOLU-
TION METHODS

A. In General

When confronted with a legal dispute, the

judicial authorities are the first place that in-
dividuals believe that their rights will be pro-

tected and respected the most and the first
way they think of applying. However, today,
it is not possible for the judicial authorities

alone to reach all private law disputes or oth-

erdispute areas. This is because the number
and types of legal disputes are increasing

day by day due to the advancement of tech-

nology and the development, change and

growth of business opportunities. Consider-

ing this situation, the excessive workload of

the courts and long trial periods may consti-

tute a violation of the principle of trial within
areasonable time, which is an element of the

right to a fair trial. In line with these devel-

opments in contemporary law, alternative
settlement methods come to the agenda
in order to prevent individuals from losing
their rights and to reduce the workload of the
courts to some extent. With these methods,
especially private law disputes are tried to be
resolved more simply, quickly, economically

and effectively, and it is essential to try to pre-

vent the loss of rights of individuals. In this
direction, it is aimed to reach a conclusion

more quickly with less cost by leaving be-

hind issues such as the payment of the fees

required in the litigation processes, the ad-

ditional costs required during the litigation
process, and the uncertainty of the date the
case will be concluded.
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yol acabilir. Bu tur uyusmazliklarin ¢6zumu
icin isci ve isveren arasinda alternatif coztm
yontemleriyle anlasma saglanmaya calisilir,
ancak anlagsma saglanamadigi durumlarda
uyusmazlik 4857 sayili is Kanunu, 7036 sayili
is Mahkemeleri Kanunu ve ilgili diger mevzu-
at hukumlerine gore is mahkemeleri tarafin-
dan ¢ozulmeye caligilir. is mahkemeleri, isgi
ve isveren arasindaki uyusmazliklar ¢ozmek
icin cesitli araclar kullanmaktadir. Bu araclar
arasinda delil toplama, tanik dinleme, bilirkisi
raporu alma ve kesif yapilmasi gibi araclar yer
almaktadir.

I1l. ALTERNATIF COZUM
YONTEMLERI

A. Genel Olarak

Herhangi bir hukuki uyusmazlik ile karsi
karsiya kalindiginda bireylerin haklarinin
en ¢ok korunacagl ve gozetilecegi yontem
olduguna inandiklari ve ilk bagvurmay du-
sundukleri yol yargi mercileri olmaktadir.
Ancak gunumuzde yargi mercilerinin tek
basina butan 6zel hukuk uyusmazliklarina
yahut diger uyusmazlik alanlarina yetismesi
mumkuan olmamaktadir. Zira her gegen gun
hem teknolojinin ilerlemesi hem de is imkan-
larinin gelismesi, degismesi ve blyumesine
bagli olarak hukuki uyusmazliklarin da sa-
yilari ve c¢esitleri artmaktadir. Bu durum g6z
onunde bulunduruldugunda, mahkemelerin
asir is yaku ve uzun yargilama sureleri, adil
yargilanma hakkinin bir unsuru olan makul
strede yargilanma ilkesine aykirilik teskil
edebilmektedir. Cagdas hukukta bu gelis-
meler dogrultusunda bireylerin hak kaybi
yasamamasi adina ve mahkemelerin is gucu-
nu bir nebze de olsa azaltmak adina alternatif
¢6zum yoéntemleri gindeme gelmektedir. Bu
yontemler ile, 6zellikle 6zel hukuk uyusmaz-
liklari daha basit, hizli, ekonomik ve etkili bir
sekilde ¢ozulmeye calisilmakta olup bireyle-
rin de hak kayiplarinin 6ntine gecilmeye call-
silmasi esas teskil etmektedir. Bu dogrultuda
dava acma sureglerinde gereken harglarin
yatirilmasi, dava sureci boyunca gereken ek
masraflar, davanin sonuclanacagi tarihin be-
lirsizligi gibi hususlar geride birakilarak daha
az maliyet ile daha seri bir sekilde sonuca var-
mak hedeflenmektedir.

MAKALELER
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B. Conciliation

The settlement of individual labor disputes
through conciliation involves the parties of
the employee, employer and conciliator. In
this alternative solution method, in addition

to the parties to the dispute, a third indepen-
dent person comes to the agenda. Concili-

ation means the peaceful resolution of the
dispute in terms of its nature. In addition
to being an alternative solution method in
which the parties try to resolve the dispute
amicably between themselves through a

neutral third party who is accepted as a con-

ciliator, there are also situations where it is

not possible for the parties to come togeth-

er depending on the size and seriousness
of the dispute between the parties. What is

important at this point is that the third par-

ty, who is completely independent from
the parties, impartial, objective, and has
received specialized training, is a system

that aims to provide the parties to the dis-

pute with solution proposals according to
the circumstances of the concrete case and

to agree on one of the solution proposals.

At the same time, it is of course necessary
that the parties to the dispute accept this
process in good faith and desire to reach a
conclusion.

At this point, the difference between set-

tlement and conciliation is that while the
parties themselves dominate the process
and reach a conclusion by managing the

process themselves while ending the dis-

pute with the settlement, in the conciliation
method, there is a third-party intervention to

the parties and the parties reach an agree-

ment with the relevant intervention of the
third party in question.

C. Negotiation

Negotiated settlement is one of the most
typical, oldest and most common alternative

dispute resolution methods. In the negotia-

tion method, the parties meet and exchange
ideas without the assistance or support of a
third party or, if they deem it necessary, with
their lawyers. In negotiation, the parties try
to obtain their interests from each other or to
get the other party to act in accordance with
their wishes. In this method, it is a natural
process for the parties to try to protect their
own interests. Negotiation is at the heart
of all known alternative dispute resolution

methods and is often the first method used.

Its greatest advantage is that the parties can

B. Uzlasma

Uzlagma yontemi ile bireysel is uyusmazlik-

larinin ¢6zUmMU yoénteminde isci, isveren ve

uzlastirici taraflar yer almaktadir. S6z konu-

su alternatif ¢ozum yonteminde uyusmazligi
yasayan taraflarin yani sira t¢giinct bagimsiz

bir kisi gundeme gelmektedir. Uzlagsma nite-

¢ozulmesi anlamina gelmektedir. Taraflarin

kendi aralarinda dostane bir bigimde uzlas-
tiricr kabul edilen tarafsiz bir tguncu kisi ara-

ciligiyla uyusmazligi cozmeye calistiklan bir

alternatif co6zum yontemi olmasinin yani sira,

taraflar arasindaki uyusmazligin boyutuna
ve ciddiyetine gore bir araya gelmelerinde

imkan bulunmadigi durumlar ile de karsila-

silmaktadir. Bu noktada 6nem arz eden sey

taraflardan tamamen bagimsiz, tarafsiz, ob-

jektif davranan, uzmanlik egitimi almis olan

Ucuncu kisinin, uyusmazligin taraflarina so-

mut olayin kosullarina gére ¢6zam onerileri
sunarak, ¢6zum onerilerinden biri Uzerinde

anlagmalarini amaglayan bir sistem olmasi-

dir. Ayni zamanda uyusmazligin taraflarinin
da iyi niyetleri ile bu sureci kabullenmeleri
ve sonuca varmayi arzulamalari da pek tabi
gerekmektedir.

Bu noktada sulh ile uzlagsma arasindaki fark;
sulhile uyusmazligi sona erdirirken taraflarin

bizzat kendileri strece hakim olup kendile-
rinin sureci yonetmeleri ile taraflar bir sonu-

ca varmakta iken, uzlasma yonteminde ise

taraflara bir t¢uincu kisi mudahalesi s6z ko-

nusu olmakta ve s6z konusu ug¢uncu kiginin
ilgili mudahalesi ile taraflar bir anlagsmaya
varmaktadirlar.

C. Miizakere

Muzakere yontemi ile uyusmazligi sona er-

dirme yontemi en tipik, en eski ve en yaygin

alternatif c6zum yontemlerinden biridir. MU-
zakere yonteminde, taraflar Gguncu bir kisi-

nin yardim veya destegini gérmeden yahut

gerekli gordukleri takdirde avukatlariyla bir-

likte karsilikli gorusurler ve fikir alig-verisinde
bulunurlar. Muzakere yonteminde, taraflar
birbirlerinden menfaatlerini elde etmeye

veya kargl tarafin kendi istekleri dogrultu-
sunda davranmasini saglamaya calisirlar.
Bu yontemde, taraflarin kendi ¢ikarlarini ko-
rumaya ¢alismasi dogal bir suregtir. Muzake-

re, bilinen butan alternatif uyusmazlik ¢6zim
yontemlerinin temelinde yer alir ve gogu kez

negotiate all kinds of demands by directly
addressing each other. In Turkish law, Article
35/A of the Attorneyship Law No. 1136;

“Lawyers may invite the other party to reconcil-

iation together with their clients in cases and
proceedings referred to them before a lawsuit

is filed or before the commencement ofthe tri-

al, provided that they limit themselves to the
matters that the parties can voluntarily obtain
as a result of their own will. If the other party

complies with this invitation and a compro-

mise is reached, the minutes containing the
subject of the compromise, the place, date
and the matters to be fulfilled mutually shall
be signed by the lawyers and their clients
together. These minutes have the quality of
a judgment within the meaning of Article 38
of the Execution and Bankruptcy Law dated
9/6/1932 and numbered 2004.”

The most prominent example of the negoti-

ation method has also been written by the
legislator.

Although a good result can be achieved if
both parties act in good faith and respect

each other’'s demands, it should also be dis-

cussed how much this solution method pays
off in employee-employer disputes.

D. Settlement

The settlement of a dispute through concil-

iation means that the parties to the dispute,
the employer and the employee, mutually
end the dispute by mutual agreement of
their own free will. While ending a dispute
through settlement, no other third party will

be brought to the agenda, only the individ-

uals who are parties to the dispute will end
the dispute by agreeing among themselves.
In the Code of Civil Procedure No. 6100, the
institution of “settlement” is also addressed
by the legislator. According to Article 313 of
the relevant law titled “settlement”;

“(1) Settlement is an agreement made by the
parties in the presence of the court in order

to partially or completely terminate the dis-

pute between them in a pending case.

(2) Settlement may only be concluded in cas-

es involving disputes over which the parties
can freely dispose.
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ilk basvurulan yontemdir. En buyuk avantaiji
ise taraflarin dogrudan dogruya birbirlerini
muhatap alarak her turlu taleplerini karsilikli
olarak muzakere edebilmeleridir. Turk huku-
kunda, 1136 sayili Avukatlik Kanunu 35/A
maddesinde;

“Avukatlar dava acilmadan veya dava acilmis

olup da henuiz durusma baslamadan énce
kendilerine intikal eden is ve davalarda, taraf-
lanin kendi iradeleriyle istem sonucu elde ede-
bilecekleri konulara inhisar etmek kaydiyla,
muvekkilleriyle birlikte karsi tarafi uzlasmaya
davet edebilirler. Karsi taraf bu davete icabet
eder ve uzlasma sadlanirsa, uzlasma konusu-
nu, yerini, tarihini, karsilikli yerine getirmeleri
gereken hususlari iceren tutanak, avukatlar
ile muvekkilleri tarafindan birlikte imza altina
alinir. Bu tutanaklar 9/6/1932 tarihli ve 2004
sayili icra ve Iflas Kanununun 38 inci maddesi
anlaminda ilam niteligindedir.”

seklinde duzenlemeye yer verilerek muzake-
re yonteminin en belirgin érnegi kanun koyu-
cu tarafindan da kaleme alinmistir.

iki tarafinda iyi niyet kurallari cergevesinde
davranmasi ve karsilikli taleplerine saygi duy-
masi ihtimalinde iyi bir sonug alinabilecekse
de isci-isveren uyusmazliklarinda bu ¢ézim
yonteminin ne kadar karsiiginin oldugu da
tartigilmalidir.

D. Sulh

Sulh yontemi ile bir uyusmazligin ¢ézumu
isci-isveren taraflarinin kendi huriradeleriile
karsilikli olarak somut uyusmazligi anlasma
ile sona erdirmeleri anlamina gelmektedir.
Sulh ile bir uyusmazlik sona erdirilirken bir
baska tu¢uncu kisi gundeme gelmeyecek-
tir, sadece uyusmazligin tarafi olan bireyler
kendi aralarinda anlasarak uyusmazligi sona
erdirmis olacaklardir. 6100 sayili Hukuk Mu-
hakemeleri Kanunu’'nda “sulh” muessesesi
kanun koyucu tarafindan da ele alinmistir. il-
gili kanunun “sulh” baslikli 313. maddesine
gore;

“(1) Sulh, gérilmekte olan bir davada, tarafla-

rin aralarindaki uyusmazligi kismen veya ta-
mamen sona erdirmek amaciyla, mahkeme
huzurunda yapmis olduklari bir s6zlesmedir.

(2) Sulh, ancak taraflarin Uzerinde serbestce
tasarruf edebilecekleri uyusmazliklar konu
alan davalarda yapilabilir.
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(3) Matters other than the subject matter
of the lawsuit may also be included in the
scope of the settlement.

(4) Settlement may also be conditional.”

Considering the aforementioned article, in
order for a settlement to take place; (i) there
must be a lawsuit already pending, (i) a set-
tlement agreement made by the parties with
their free will before the court, (iii) a subject
of dispute that the parties can freely dispose
of. As a matter of fact, the subject of settle-
ment is also included in the provisions that
follow the relevant legal provision, and it is
also stated by the legislator that if the par-
ties end a dispute by settlement, this settle-
ment agreement ends the lawsuit and will
have consequences just like the final judg-
ment of a court. As can be seen, even after
the commencement of a litigation process,
the parties have the power to terminate the
dispute in question with their own will and
this will be taken into consideration by the
judge and will constitute a reason to termi-
nate the case.

Although the termination of labor disputes
by concluding a settlement agreement in
the field of labor law is not common in prac-
tice, the importance of this alternative solu-
tion method should not be ignored.

In Turkish Law and some foreign laws, the
judge is obliged to encourage the parties to
settle. However, it is debated how effective-
ly this obligation of encouragement is used
and how much efficiency can be achieved
in practice. To give an example from the
laws of other countries, when a lawsuit is
filed in Germany regarding a labor dispute,
the judge first pursues an approach to reach
an agreement between the parties, and if
no result is obtained, the lawsuit continues.
According to an opinion in the doctrine, it is
argued that there should be an obligation
for the judge to effectively encourage settle-
ment in Turkish Law, just like in German Law.
In this way, it is thought that both the cases
will be concluded faster and less cost will
be required. Another view is that it is correct
that there is no obligation for the judge to
encourage settlement, and that the judge’s
involvement in the content of the dispute
will negatively affect the impartiality of the
judge.

(3) Dava konusunun disinda kalan hususlar
da sulhun kapsamina dahil edilebilir.

(4) Sulh, sarta bagli olarak da yapilabilir.”

S6z konusu madde dikkate alindiginda sul-
hun gerceklesebilmesi adina; (i) halihazirda
gorulen bir dava, (ii) taraflarin hur iradeleri
ile mahkeme huzurunda yapmis olduklar
bir sulh sézlesmesi, (iii) taraflarin Uzerinde
serbestce tasarrufunun mumkun oldugu bir
uyusmazlik konusu bulunmasi gerekmekte-
dir. Nitekim ilgili kanun hakmanan devami
olan hukumlerde de sulh konusuna yer ve-
rilmis olup, taraflarin sulh ile bir uyusmazUlg:
sona erdirmeleri halinde bu sulh anlagsmasi-
nin davayi sona erdirdigi ve tipki bir mahke-
menin kesin hukmu gibi sonu¢ doguracagi
da kanun koyucu tarafindan belirtilmistir.
Gorulecegi uzere, bir dava sureci basladik-
tan sonra dahi taraflar kendi iradeleri ile s6z
konusu uyusmazligi sona erdirme gucune
sahiptir ve bu da hakim tarafindan dikkate
alinip davayi sona erdirme sebebi teskil ede-
cektir.

Her ne kadar is hukuku alaninda sulh an-
lasmasi yapilarak is uyusmazliklarinin sona
erdirilmesi uygulamada yaygin olarak gorul-
mese de yine de s6z konusu alternatif cozum
yonteminin énemini de g6z ardi etmemek
gerekmektedir.

Turk Hukukunda ve bazi yabanci tlkelerin
hukuklarinda hakimin taraflan sulhe tesvik
etme zorunlulugu bulunmaktadir. Ancak
bu tesvik zorunlulugunun ne kadar etkin bir
sekilde kullanildigi ve uygulamada ne kadar
verim alinabildigi tartisilmaktadir. Baskaca
Ulke hukuklarindan 6rnek vermek gerekirse,
Almanya’da bir is uyusmazligina iliskin dava
acildiginda hakim ilk olarak taraflar arasinda
anlagsmaya varilmasi yonunde bir yaklasim
izlemekte bundan bir sonu¢ alinamaz ise
davaya devam etmektedir. Doktrindeki bir
goruse gore tipki Alman Hukukunda yer al-
digi gibi Turk Hukukunda da etkin bir sekilde
hakimin sulhe tesvik etme zorunlulugu bu-
lunmasi gerektigi savunulmaktadir. Bu saye-
de hem davalarin daha hizli sonuglanacagi
hem de daha az maliyet gerekecegi dusunul-
mektedir. Bir baska gorus ise sulhe hakimin
tesvik etme zorunlulugunun bulunmamasi-
nin dogru oldugu yonunde olup hakimin bu
denli uyusmazlik konusunun icerigine dahil
olmasinin hakimin tarafsizligini olumsuz yon-
de etkileyecegi yonundedir.

E. Mediation

In contemporary law, mediation has start-
ed to be adopted as a dispute resolution
method in many areas of law, and in some
areas of law, this resolution method has the
characteristics of a litigation requirement.
As a matter of fact, in the field of labor law,
mediation was offered to the parties as an
optional option until a certain date, and then
it was made a condition of litigation in cases
related to labor disputes. According to some
opinions in the doctrine, it is not considered
as a very appropriate solution method due
to the fact that the employer is in a stronger
position due to the nature of the employ-
ee-employer disputes, but according to
another opinion in the doctrine, it is consid-
ered correct that this solution method has
become mandatory due to the length of the
litigation processes and the increase in the
loss of rights in this process that the employ-
ee spends in search of rights.

Article 2 (b) of the Law No. 6325 on Media-
tion in Civil Disputes defines the concept of
mediation;

“It refers to a dispute resolution method that
is carried out voluntarily and with the partic-
ipation of a neutral and independent third
party who has received specialized training,
who brings the parties together for the pur-
pose of meeting and negotiating by apply-
ing systematic techniques, who realizes the
establishment of a communication process
between them in order to ensure that they
understand each other and thus produce
their own solutions, who can also propose a
solution if it turns out that the parties cannot
produce a solution.”

is defined as “mediation”. At the same time,
the basic principles of mediation are listed
in the relevant law and these principles
are; mediation is voluntary, the parties have
equal rights, the mediation activity is con-
fidential, the information and documents
used in mediation meetings cannot be used
elsewhere, and the mediator receives the au-
thority from the parties personally.

Law No. 6325 on Mediation in Civil Disputes
was adopted on 07.06.2012 and the relevant
law entered into force upon its publication
in the Official Gazette on 22.06.2012. First-
ly, with the adoption and publication of
the relevant law, the concept of “voluntary
mediation” took its place in our law. With
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E. Arabuluculuk

Cagdas hukukta hukukun pek ¢ok alaninda
arabuluculuk uyusmazliklarin ¢é6zum yonte-
mi olarak benimsenmeye baslanmis olup, hu-
kukun bazi alanlarina 6zgu olarak bu ¢6zim
yontemi bir dava sarti niteligini haizdir. Nite-
kim is hukuku alaninda da belirli bir tarihe ka-
dar arabuluculuk bir ihtiyari secenek olarak
taraflara sunulmus olup daha sonrasinda is
uyusmazliklarina iliskin davalarda dava sarti
haline getirilmistir. Dava sarti haline getiril-
mesi doktrindeki bazi goruslere gore isgi-is-
veren uyusmazliklarinin dogasi geregi isve-
renin daha gucla bir pozisyonda olmasindan
dolayi ¢cok uygun bir ¢ozum yontemi olarak
gorulmese de doktrindeki bir diger goruse
gore de dava sureclerinin uzunlugu ve isci-
nin hak arayisinda gegcirdigi bu surecte hak
kayiplarinin iyice artmasindan dolayi bu ¢o6-
zUm yénteminin zorunlu hale gelmesi dogru
bulunmustur.

6325 sayili Hukuk Uyusmazliklarinda Arabu-
luculuk Kanunu’'nun 2. maddesinin b ben-
dinde arabuluculuk kavrami;

“Sistematik teknikler uygulayarak, gérismek

ve muzakerelerde bulunmak amaciyla ta-
raflari bir araya getiren, onlarin birbirlerini
anlamalarini ve bu suretle ¢éztimlerini ken-
dilerinin tretmesini saglamak icin aralarinda
iletisim sdrecinin kurulmasini gerceklestiren,
taraflarin ¢6zum aretemediklerinin ortaya ¢ik-
masi halinde ¢6zum dnerisi de getirebilen, uz-
manlik egitimi almig olan tarafsiz ve bagimsiz
bir iguncu kisinin katiimiyla ve ihtiyari olarak
yuratalen uyusmazlik ¢6zum ydnteminiifade
eder.”

seklinde tanimlanmistir. Ayni zamanda ilgili
kanunda arabuluculugun temel ilkeleri sa-
yilmis olup bu ilkeler; arabuluculugun iradi
olmasi, taraflarin esit haklara sahip olmasi,
arabuluculuk faaliyetinin gizli olmasi, ara-
buluculuk toplantilarinda kullanilan bilgi ve
belgelerin bagka yerlerde kullanilamamasi,
arabulucunun yetkisini bizzat taraflardan al-
masi seklinde sayilmistir.

07.06.2012 tarihinde 6325 sayili Hukuk
Uyusmazliklarinda Arabuluculuk Kanunu
kabul edilmis olup, 22.06.2012'de Resmi Ga-
zete’'de yayimlanarak ilgili kanun yarurlage
girmistir. ilk olarak ilgili kanunun kabulu ve
yayimlanmasi ile beraber “ihtiyari arabulu-
culuk” kavrami hukukumuzda yerini almistir.
intiyari arabuluculugun mevzuatimiza dahil
olmasi ile beraber taraflar kendi takdirleri
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the inclusion of voluntary mediation in our
legislation, the parties started to be able to
produce alternative solutions through me-
diation before filing a lawsuit based on their
mutual will in line with their own discretion.

On 25.10.2017, mediation as a condition of
litigation in labor disputes was addressed
in the Labor Courts Law No. 7036 and pub-
lished in the Official Gazette and put into
practice as of 01.01.2018. With the amend-
ment of the relevant law and other legislative
amendments, mediation has been made a
condition of litigation in labor law, commer-
cial cases and consumer cases, and it has
become an obligation for the parties to go
through the mediation process before going
to court. This is stated in Article 3 of the La-
bor Courts Law No. 7036 titled “Mediation
as a condition of litigation”;

“(1) In lawsuits filed for employee or employer
receivables and compensation based on the
law, individual or collective labor agreement
and for reinstatement, it is a condition of the
lawsuit that the mediator has been consult-
ed. (Additional sentence: 28/3/2023-7445/41
Art.) The provision of the first sentence shall
apply to the cancellation of the objection,
negative assessment and recovery lawsuits
related to these receivables and compensa-
tion."

In this way, mediation as a condition of litiga-
tion has taken its place in the labor law legis-
lation. Accordingly, cancellation of objection,

dogrultusunda karsilikli iradelerine dayana-
rak dava yoluna gitmeden evvel arabulucu-
luk yolu ile alternatif cozumler Gretebilmeye
baslamistir.

25.10.2017 tarihinde ise is uyusmazliklarinda
dava sarti olarak arabuluculuk uygulamasi
7036 sayili is Mahkemeleri Kanunu’'nda ele
alinarak Resmi Gazete'de yayimlanmistir ve
01.01.2018 tarihinden itibaren uygulamaya
konulmustur. ilgili kanunun ve diger mevzu-
at degisikliklerinin de yapilmasi ile beraber is
hukuku, ticari davalar ve tuketici davalarinda
arabuluculuk bir dava sarti haline getirilmis
ve taraflarin artik dava yoluna gitmeden
evvel arabuluculuk strecinden ge¢cmeleri
bir zorunluluk haline getirilmis oldu. Bu du-
rum, 7036 sayili is Mahkemeleri Kanunu'n-
da “Dava sarti olarak arabuluculuk” baslikli 3.
maddesinde;

“(1) Kanuna, bireysel veya toplu is sézlesme-
sine dayanan isci veya isveren alacagi ve taz-
minati ile ise iade talebiyle acilan davalarda,
arabulucuya basvurulmus olmasi dava sartidir.
(Ekcumle:28/3/2023-7445/41 md.) Bu alacak
ve tazminatlailgiliitirazin iptali, menfi tespit ve
istirdat davalari hakkinda birinci ciimle huk-
mu uygulanir.”

seklinde dava sarti arabuluculuk is hukuku
mevzuatinda yerini almistir. Bu dogrultuda
isci- isveren arasindaki tazminat ve alacak-
larla ilgili itirazin iptali, menfi tespit ve istirdat
davalar da dava sarti arabuluculuk kapsa-
mina alinmistir. Ancak, is kazasi veya meslek

negative determination and recourse cases
related to compensation and receivables be-
tween the employee and the employer are
also included in the scope of mediation as
a condition of litigation. However, the provi-
sions of mediation as a condition of litigation
shall not apply to claims for pecuniary and
non-pecuniary damages arising from occu-
pational accidents or occupational diseas-
es and the related determination, objection
and recourse cases. The voluntary media-
tion process regarding the aforementioned
issues will remain in place and mandatory
mediation will not be applied.

Paragraph 21 of Article 3 of the Labor Courts
Law stipulates that “in cases where there is
no provision in this article, the provisions
of the Law on Mediation in Civil Disputes
shall be applied to the extent appropriate
to its nature.” It is also emphasized that the
provisions of the Law on Mediation in Civil
Disputes shall be taken into consideration to
the extent necessary.

The purpose of this regulation is to help re-
solve labor disputes in a short time and with
less expense. Thus, it is considered that the
principle of trial within a reasonable time,
which is an element of the right to a fair trial,
can be respected. In addition, this method is
expected to end the dispute by preventing
the emergence of any other dispute, wheth-
er material or formal, and thus contribute to
social peace. However, it should be noted
that it is also controversial to what extent the
employee can defend his/her rights through
mediation against the employer, who is in a
particularly strong position in employee-em-
ployer disputes. As a matter of fact, while the
mediation solution method is expected to
reduce the workload in the courts, it is ob-
served that many lawsuits have been filed
regarding the mediation process. Examples
of these lawsuits include lawsuits regarding
the impartiality of the mediator, lawsuits for
the annulment of the mediation minutes and
lawsuits regarding whether the mediation
process was conducted in accordance with
the procedure.

In the decision of the 9th Civil Chamber of
the Court of Cassation dated E. 2023/10079,
K.2023/15580, 23.10.2023:

“...It should be noted that for the validity of the
mediation agreement document, which is a
Substantive law contract, the parties to the
dispute must meet their mutual and mutually
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hastaligindan kaynaklanan maddi ve mane-

vi tazminat talepleri ile bunlarla ilgili tespit,
itiraz ve racu davalari hakkinda dava sarti
olarak arabuluculuk hukamleri uygulanmaz.

S6z konusu konulara iliskin ihtiyari arabulu-

culuk sureci baki olup zorunlu arabuluculuk
uygulamasi ise s6z konusu olmayacaktir.

is Mahkemeleri Kanunu’nun 3. maddesinin

21. fikrasinda; “bu maddede hukum bulun-

mayan hallerde niteligine uygun dustagu

olcude Hukuk Uyusmazliklarinda Arabulu-

culuk Kanunu huakamlerinin uygulanacagdi
ongorulmastur.” seklinde duzenlemeye yer

verilerek Hukuk Uyusmazliklarinda Arabulu-

culuk Kanunu hukumlerinin gerekli oldugu
olcude dikkate alinaca@i da vurgulanmustir.

Bu duzenlemenin amaci, is uyusmazliklarinin

kisa sure i¢cinde ve daha az masrafla ¢ozul-
mesine yardimci olmaktir. Boylece, adil yar-
gilanma hakkinin bir unsuru olan makul su-

rede yargilanma ilkesine riayet edilebilecegi
degerlendirilmektedir. Ayrica, bu yontemin

maddi ya da sekli bagka herhangi bir uyus-

mazligin dogmasini engellemek suretiyle
uyusmazlig temelinden sonlandirmasi ve

boylece sosyal bariga katki saglamasi bek-
lenmektedir. Ancak 6nemle belirtmek gere-

kir ki isci-isveren uyusmazliklarinda 6zellikle
guclu pozisyonda olan isverene karsi is¢inin
haklarini arabuluculuk yéntemi ile ne kadar

savunabildigi de tartigmalidir. Nitekim arabu-

luculuk ¢6zam yonteminin mahkemelerdeki

is yukanu azaltmasi beklenirken arabulucu-

luk surecine iliskin de pek cok dava acildigi
gozlemlenmektedir. Bunlara érnek olarak
arabulucunun tarafsizigina iliskin davalar,
arabuluculuk tutanaginin iptaline yonelik ve
arabuluculuk surecinin usule uygun yapilip
yapilmadigina iliskin davalar gosterilebilir.

Yargitay 9. Hukuk Dairesi’'nin E. 2023/10079,
K.2023/15580, 23.10.2023 tarihli kararinda:

“..Belirtmek gerekir ki maddi hukuk sézles-
mesi olan arabuluculuk anlasma belgesi-

nin gecerliligi icin uyusmazligin taraflarinin
uyusmazligin ¢ézamauane dair karsilikli ve

birbirlerine uygun irade beyanlarinin bulus-

masi ve bu anlasmay yazili bir hale getirme

yonundeki karsilikli istekleri gerekir. Siphe-

Siz karsilikli irade beyanlarinin uyusmazligin
tamamini kapsamasi zorunlu dedildir. Kidem
tazminati ve ihbar tazminatinin uyusmazlik
konusu oldugu bir durumda, sadece kidem

tazminatinin konu edildigi bir anlasma bel-

gesi duzenlenebilir. Arabuluculuk faaliyeti

sonunda elde edilen ilam niteligindeki an-
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appropriate declarations of will regarding the
resolution of the dispute and their mutual de-
sire to put this agreement in writing. Of course,
the mutual declarations of will do not neces-
sarily coverthe entire dispute. In a case where
severance pay and notice pay are the subject
of dispute, adocument of agreement may be
prepared in which only severance pay is the
subject of the dispute. Since the agreement
document, which is in the nature of a judg-
ment obtained at the end of the mediation
activity, is not a final judgment in the material
sense, it is possible for the parties to assert
the invalidity of the agreement document in
cases such as absolute nullity, excessive ben-
efit, mistake, deception, intimidation, forgery
claim. It should not be overlooked that in the
event that the annulment of the mediation
agreement document is requested with the
claim of fraud, the will to annul must be as-
serted within one year from the date when the
mistake and deception are learned and the
intimidation is eliminated..."?

The mediation process, the conditions of
validity and the date range within which the
parties may submit their requests are empha-
sized.

If the mediation process is carried out trans-
parently, procedurally and within the frame-
work of the goodwill of the parties, it will
have many positive results. As a matter of fact,
with this dispute resolution method being
made mandatory by the legislator, if the par-
ties make good use of this process, they will
be able to reach their demands before going
to court. Otherwise, the mediation process,
which has been introduced as a condition
of litigation, will only be a waste of time for
the parties, and as a matter of fact, entering
into a lawsuit process from scratch after the
end of this process will force the parties both
financially and morally.

If we examine the mediation process, in the
first place, if the subject of the dispute be-
tween the parties is related to labor receiv-
ables, they must apply for mediation within
the period of time stipulated in the legisla-
tion. However, if the dispute in question is of
a nature that will constitute the subject of a
reemployment case, then it is necessary to
apply to the mediator within one month from
the termination of the employment contract,
and if the mediation process is concluded
negatively, a lawsuit must be filed within two
weeks from the date of signing the final min-
utes, otherwise the right to file a lawsuit will

lasma belgesi maddi anlamda kesin hukdam
olmadigindan, taraflarin kesin huktamsuzluk,
asir yararlanma, yanilma, aldatma, korkutma,
sahtelik iddiasi gibi héallerde anlasma belge-
sinin gecersizligini ileri surmesi mamkandur.
irade fesad iddiasiyla arabuluculuk anlasma
belgesinin iptalinin talep edilmesi halinde, ya-
nilma ve aldatmanin 6grenildigi, korkutmanin
ortadan kalktigi tarihten itibaren bir yil icinde
iptal iradesinin ileri surtilmesi gerektigi géz-
den kacinlmamalidir...”?

seklinde hukam kurarak arabuluculuk sure-
cine iliskin dikkat edilmesi gereken hususlari,
gecerlilik kosullarini ve hangi tarih araliginda
taraflarin taleplerini iletebileceklerini vurgu-
lamistir.

Arabuluculuk surecinin seffaf, usule uygun
ve taraflarin iyi niyeti cergevesinde yurutul-
mesi halinde pek ¢ok olumlu sonuglari bulu-
nacaktir. Nitekim bu uyusmazlik ¢o6zam yon-
teminin kanun koyucu tarafindan zorunlu
kiinmasi ile beraber taraflar bu sureci iyi de-
gerlendirir ise dava yoluna gitmeden evvel
taleplerine ulasabileceklerdir. Aksi takdirde
dava sarti olarak getirilmis olan arabuluculuk
sureci taraflar acisindan sadece bir zaman
kaybi olmus olacak ve nitekim bu surecin
sonlanmasinin akabinde sifirdan bir dava
sUrecine girmek taraflari hem maddi agidan
hem de manevi agidan zorlayacaktir.

Arabuluculuk surecini inceleyecek olursak
ilk etapta taraflarin arasindaki uyusmazlik
konusu iscilik alacaklarina iliskin oldugu
takdirde mevzuatta 6ngoérulen sure ne ka-
dar ise o sure zarfi igerisinde arabuluculuk
basvurusunda bulunmalan gerekmektedir.
Ancak eger s6z konusu uyusmazlik bir ige
iade davasinin konusunu teskil edecek ma-
hiyette ise bu takdirde is akdinin feshinden
itibaren bir ay icerisinde arabulucuya bas-
vurulmasi gerekmekte olup, arabuluculuk
surecinin olumsuz bir sekilde sonuglanmasi
halinde son tutanagin imzalandigi tarihten
itibaren iki hafta icerisinde dava acilmasi ge-
rekmektedir, aksi takdirde dava agma hakkini
kaybedecektir. Arabulucu kendisine gorevin
tevdi edildigi tarihten itibaren Ug haftalik stre
icerisinde arabuluculuk surecini nihayete er-
dirmekle yukumludur. Zorunlu hallerde bu
sure bir kereye mahsus olmak Uzere bir hafta
uzatilabilmektedir. Onemle belirtmek gerekir
ki, dava sarti olan arabuluculuk strecinde za-
manasimi ve hak dusurucu sureler islemeye
devam etmezken ihtiyari arabuluculukta s6z
konusu sureler islemeye devam eder. Bu
noktada arabuluculuk sureci nihayete erdik-

be lost. The mediator is obliged to finalize the
mediation process within a period of three
weeks from the date of assignment. In man-
datory cases, this period may be extended
by one week for one time only. It isimportant
to note that while the statute of limitations
and forfeiture periods do not continue to
run during the mediation process, these pe-
riods continue to run in voluntary mediation.
At this point, if the parties envisage a litiga-
tion process after the mediation process is
finalized, the time limits must be observed.
When the parties to the dispute reach an
agreement at the end of the mediation pro-
cess by ending the dispute in question, they
cannot initiate a judicial process regarding
these agreed issues. However, the parties
retain the right to file a lawsuit regarding the
issues that they did not reach an agreement
during the mediation process.

Inindividual labor disputes, when the parties
to the dispute reach an agreement as a result
of mediation, an enforceability annotation
must be obtained in order for the mediation
agreement document to have the effect of
enforceability. The certificate of enforce-
ability can be obtained upon request from
the Civil Court of Peace where the mediator
works. If the certificate of enforceability is
obtained, the agreement document will now
have the quality of a judgment and will have
the same finality and importance as a court

F. Arbitration

Arbitration is an important alternative dispute
resolution method in contemporary law and
is among the dispute resolution methods in
many branches of law. However, arbitration
has different and unique features than the
alternative dispute resolution methods we
have examined and is also important. Dis-
pute resolution through arbitration is not
possible for every dispute subject, and Ar-
ticle 408 of the Code of Civil Procedure No.
6100 titled “Arbitrability”;

“(1) Disputes arising out of rights in rem over
immovable property or out of transactions
not subject to the will of both parties are not

By introducing a regulation, the legislator
has limited the disputes that may be subject
to arbitration. If the subject matter of the dis-
pute between the parties is compatible with
the scope of this article and the mutual will of
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ten sonra taraflar bir dava sureci de 6Gngoru-
yor ise surelere riayet edilmesi gerekecektir.
Uyusmazligin taraflan arabuluculuk sureci
sonunda s6z konusu uyusmazligi sona erdi-
rerek bir anlagsmaya vardiklarinda daha son-
ra bu anlasilan konularla ilgili yargi sureci
baslatamazlar. Fakat taraflarin arabuluculuk
surecinde anlagsmaya varmadiklari konulara
dair dava agma haklari bakidir.

Bireysel is uyusmazliklarinda arabuluculuk
sonucunda uyusmazlgin taraflan bir anlas-
maya vardiklarinda s6z konusu arabuluculuk
anlasma belgesinin icra edilebilirlik etkisini
haiz olabilmesi icin icra edilebilirlik serhi
alinmasi gerekmektedir. icra edilebilirlik ser-
hi arabulucunun gorev yaptigi Sulh Hukuk
Mahkemesi’'nden talep Uzerine alinabilmek-
tedir. icra edilebilirlik serhi alindigi takdirde
artik anlagsma belgesiilam niteligine de sahip
olacak ve mahkeme karart ile ayni kesinlikte
ve dnemde bir karar arz edecektir.

F.Tahkim

Tahkim ¢agdas hukukta 6nemli bir alternatif
¢6zum yontemi olup pek ¢ok hukuk dalinda
da uyusmazlik ¢c6zum ydntemleri arasinda
yer almaktadir. Ancak tahkim incelemis ol-
dugumuz alternatif ¢ozum yontemlerinden
daha farkli ve kendine has 6zelliklere sahip
olup ayrica 6nem arz etmektedir. Tahkim
yolu ile uyusmazlik ¢ézumu her uyusmazlik
konusu icin mumkun olmayip, 6100 sayili
Hukuk Muhakemeleri Kanunu “Tahkime El-
veriglilik” baslikli 408. maddesinde;

“(1) Tasinmaz mallar Gzerindeki ayni haklar-
dan veya iki tarafin iradelerine tabi olmayan
islerden kaynaklanan uyusmazliklar tahkime
elverigli degildir.”

seklinde kanun koyucu tarafindan bir du-
zenleme getirilerek tahkime konu olabilecek
uyusmazliklar sinirlandinlmistir. Eger ki taraf-
lar arasindaki uyusmazlik konusu bu madde
kapsami ile uyumlu ise ve taraflann karsilikl
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2 Yargitay 9. H.D., T. 23.10.2023, E.
2023/10079, K. 2023/15580. https://
karararama.yargitay.gov.tr/ (Erisim ta-
rihi, 13.01.2025).
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the parties is to resolve the dispute through
arbitration, then dispute resolution through
arbitration may come to the agenda.

Unlike other alternative dispute resolution
methods, instead of reaching a solution
through a third party or mutual dialogue of
the parties, the arbitral tribunal or arbitral tri-
bunal has the authority to arbitrate a dispute,
just as the courts have the authority when a
dispute is brought to court. Just like courts,
arbitrators have the authority to make final
and conclusive decisions.

Although there are many advantages of arbi-
tration, the most important advantages of the
arbitration method can be listed as the fast
and dynamic progress of the process, its low
cost, the fact that the arbitrators who will con-
duct the arbitration proceedings are experts,
there is no connection between the arbitra-
tors and the parties and accordingly, there is
no phenomenon that may cast doubt on im-
partiality, and the parties can determine the
law applicable to the dispute between them
and the place of arbitration. These advantag-
es make arbitration an attractive alternative
dispute resolution method for the parties. As
a matter of fact, compared to the situations
such as the determination of the applicable
law by the judge, the unknown duration of
the process and the unpredictability of the
cost of the process, arbitration is more in line
with the control of the parties.

When it is considered whether a conclusion
can be reached through arbitration in indi-
vidual labor disputes, Article 20 of the Labor
Law No. 4857 titled “Objection to the termi-
nation notice and its procedure” states: “The
employee whose employment contract has
been terminated must apply to the mediator
in accordance with the provisions of the La-
bor Courts Law within one month from the
date of notification of the termination notice
with the claim that the reason is not shown in
the termination notice or the reason shown is
not avalid reason. If no agreement is reached
at the end of the mediation activity, a lawsuit
can be filed at the labor court within two
weeks from the date of the final report. If the
parties agree, the dispute can also be taken
to a special arbitrator instead of the labor
court within the same period.” Considering
the regulation, it is stated that the parties
have the chance to end the dispute through
arbitration rather than litigation in disputes
regarding reinstatement in line with their mu-
tual will. In other words, the employee whose

iradeleri de uyusmazligin tahkim yolu ile
¢ozulmesi yonunde ise bu takdirde tahkim

yolu ile uyusmazlik ¢c6zimu gindeme gele-

bilecektir.

Tahkim yolu ile bir uyusmazligin sona erdiril-
mesinde diger alternatif cozum yontemlerin-
den farkli olarak bir t¢uincu kisi yahut taraf-

larin karsilikli diyalogu ile ¢cozame ulagsmak
yerine, nasil ki bir uyusmazlik yargi yoluna
tasindiginda mahkemelerin yetkisi var ise

tahkim yolunda da bu yetki hakem adi veri-

len kisilere veya hakem heyetine verilmistir.
Tipki mahkemeler gibi hakemler de kesin ve
nihai karar verme yetkisini haizdirler.

Tahkim yéonteminin pek ¢ok avantaji bulun-

makla beraber en 6nemli avantajlari; surecin
hizli ve dinamik bir sekilde ilerleyebilmesi,

maliyetinin az olmasi, tahkim yargilamasi-

ni yapacak hakemlerin uzman birer kisiler
olmalari, hakemler ile taraflar arasinda bir
baglanti olmamasi ve buna bagli olarak
tarafsizliga suphe dusurecek bir olgunun

olmamasi, taraflarin aralarindaki uyusmaz-

liga uygulanacak hukuku, tahkimin yerini
belirleyebilmeleri olarak sayilabilecektir. Bu
avantajlar tahkim alternatif c6zum yontemini
taraflar icin cazip kilmaktadir. Nitekim dava
yoluna gidildiginde uygulanacak hukukun

hakimce belirlenmesi, stirecin ne kadar su-

receginin bilinmemesi ve buna bagli olarak

maliyetin ne kadar olacaginin da éngorule-

memesi gibi durumlara kiyasla tahkim yolu

daha ziyade taraflarin kontrolu dogrultusun-

da ilerlemektedir.

Bireysel is uyusmazliklarinda tahkim yolu ile

bir sonuca varilabilir mi diye dasunuldugun-

de, 4857 sayili is Kanunu “Fesih bildirimine
itiraz ve usult” baslikli 20. maddesinde; “is
sozlesmesi feshedilen isci, fesih bildiriminde

sebep gosterilmedigi veya gosterilen sebe-

bin gecerli birsebep olmadigi iddiast ile fesih
bildiriminin tebligi tarihinden itibaren bir ay

icinde ise iade talebiyle, is Mahkemeleri Ka-
nunu hukamleri uyarinca arabulucuya bas-
vurmak zorundadir. Arabuluculuk faaliyeti so-

nunda anlasmaya varilamamasi halinde, son
tutanagin duzenlendigi tarihten itibaren, iki
hafta icinde is mahkemesinde dava acilabilir.
Taraflar anlasirlarsa uyusmazlik ayni surede is

mahkemesi yerine 6zel hakeme de goéturtile-
bilir.” seklindeki duzenleme g6z 6nunde bu-

lunduruldugunda taraflarin karsilikli iradeleri

dogrultusunda ise iade konusu uyusmazlik-

larda dava yoluna gitmektense tahkim yolu
ile uyusmazligi sona erdirme sanslari oldugu
belirtilmistir. Baska bir ifadeyle, is s6zlesmesi

employment contract has been terminated
must apply to the mediator for reinstatement

within one month from the date of notifica-

tion of the termination notice, claiming that

no reason was given in the termination no-

tice or that the reason given was not a valid
reason. If no agreement is reached at the
end of the mediation talks, a lawsuit can be
filed at the labor court within two weeks from
the date of the final minutes, or if the parties
agree, arbitration can be initiated within the
same period.

Although the relevant regulation is included
in the Labor Law and it is emphasized that
there is no harmin arbitration instead of filing
alawsuit if an agreement cannot be reached
after the application to the mediator with the

reinstatement request, considering the con-
sistent practices of the Court of Cassation,

the Court of Cassation is of the opinion that

disputes other than reinstatement is not arbi-
trable and limits the disputes subject to arbi-

tration to reinstatement requests. As a matter
of fact, the Court of Cassation considers that
the regulations regarding the jurisdiction of
the Labor Courts are of public order and that
arbitration agreements made by the parties

regarding disputes other than reemploy-

ment cases are not valid.

The 9th Civil Chamber of the Court of Cassa-

tion accepts that the parties may apply to the
arbitrator, especially regarding the invalidity

of the termination of the employment con-

tract, reinstatement and related job security
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feshedilen is¢inin, fesih bildiriminde sebep

gosterilmedigi veya gosterilen sebebin ge-
cerli bir sebep olmadigi iddiasiyla, fesih bildi-

riminin tebligi tarihinden itibaren bir ay icinde
ise iade talebiyle arabulucuya basvurmasi
gerekir. Eger arabuluculuk gorasmelerinin

sonunda anlagma saglanamazsa, son tuta-

nagin duzenlendigi tarihten itibaren iki hafta
icinde is mahkemesinde dava acilabilir veya

taraflar anlasirlarsa ayni sirede tahkime gi-

dilebilir.

Her ne kadar is Kanunu’nda ilgili diizenleme-

ye yer verilerek kanunen ise iade talebiyle

arabulucuya bagvuru sonrasi anlasma sag-
lanamadigi takdirde dava agmak yerine tah-

kim yoluna gidilmesinde bir sakinca olmadigi

vurgulanmis ise de Yargitay'in istikrarli uygu-

lamalar g6z 6nunde bulunduruldugunda

Yargitay ise iade harici uyusmazliklarin tah-
kime elverisli olmadigi kanaatinde olup, tah-

kim konusu uyusmazliklari ise iade talepleri

ile sinirlandirmistir. Nitekim Yargitay is Mah-
kemelerinin yetkisine iliskin olan duzenleme-

lerin kamu duzeninden oldugunu ve ise iade
davalar haricinde kalan uyusmazliklara dair

taraflarca yapilan tahkim anlasmalarinin ge-

cerli olmadigi kanaatindedir.

Yargitay 9. Hukuk Dairesi, 6zellikle is akdinin
feshinin gecersizligi, ise iade ve buna bagli
is guvencesi ile bosta gecen sure icin Ucret
alacag kalemleri ile ilgili taraflarin hakeme

basvurabileceklerini kabul etmektedir. An-

cak saymis oldugumuz konular haricinde

ornegin yillk Gceretli izin alacagi yahut is ak-
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3 Court of Cassation 9th H.D.,
T.25.02.2013, E. 2013/1773,
K.2013/6664. https://karararama.
yargitay.gov.tr/ (Date of access,
04.02.2025).

4 Mujgan Yucel, “The Scope of the
Decisions of the Special Arbitrator in

Objection to the Termination Notice,

A Decision of the 9th Civil Chamber of
the Court of Cassation Regarding the

Decision of the Special Arbitrator with-

out Specifying the Amount”, Marmara
University Faculty of Law Journal of
Legal Research, C. 14, S. 3, 2008.
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and wage claims for idle time. However, it is
of the opinion that arbitrators are not autho-
rized to decide on, for example, annual paid
leave claims or wage claims arising from the
employment contract. It is also important to
note that since there is no balance of power
between the parties in employee-employer
disputes, the Court of Cassation emphasizes
in its decisions that the parties should state
that they want this alternative solution meth-
od with their free will without any doubt, es-
pecially in the arbitration agreement.

According to the decisions of the Court
of Cassation, the arbitration agreement or
clause must contain the parties’ intention to
resolve the dispute through arbitration in a

manner that does not cause any doubt. In
the case subject to a decision of the Court
of Cassation; “.. in the document titled “Re-
lease and Waiver” dated 15.09.2011, the date
of the notification of termination, the plaintiff
and the defendant employer stated that “the
plaintiff left the workplace due to the unilat-
eral termination of the employment contract
by the employer with compensation in ac-
cordance with Article 17 of the Labor Law
No. 4857, that he received severance pay,
annual leave pay and wage receivables, that
he has no other rights and receivables, that if
he wants to file a lawsuit in accordance with
Article 20 of the Labor Law No. 4857, he wiill
file a lawsuit with the Special Arbitrator con-

h |

dinden dogan Ucret alacaklarina dair hakem-
lerin karar verme yetkilerinin olmadigi kana-
atindedir. Ayrica 6nemle belirtmek gerekir ki,
isci-isveren uyusmazliklarinda taraflar arasin-
da guc¢ dengesi olmadigi icin Yargitay ozel-
likle tahkim anlasmasinda taraflarin supheye
mahal vermeden huir iradeleri ile bu alterna-
tif cozam yontemini istediklerini belirtmeleri
gerektigini de kararlarinda vurgulamaktadir.

Yargitay kararlarina goére, tahkim sézlesme-
si veya sartinin, uyusmazligin tahkim yolu
ile cozumlenmesine iliskin taraf iradesini
tereddude yol agmayacak sekilde icermesi
gerekmektedir. Yargitay'in bir kararina konu
olayda; “.. davaci ile davali isveren feshin bil-
dirildigi tarih olan 15.09.2011 tarihinde du-

||

zenlenen “ibraname ve Feragatname” baslik-
l belge de “Davacinin is s6zlesmesinin 4857
Sayili is Kanununun 17. maddesi geregince
tazminatli olarak tek yanli isverence feshedil-
mesi nedeniyle isyerinden ayrildigi, kidem
tazminati, yillik izin Gcreti ve Ucret alacaklari-
ni aldigi, baska hicbir hak ve alacagi kalma-
digji, 4857 sayili is Kanununun 20. maddesi
geregince dava acmak istemesi halinde, t¢
kisiden olusan Ozel Hakemde dava acacagi,
bu hususun taraflarin rizalar ile yapmis olduk-
lan bir tahkim anlasmasi hukmunde oldugu,
sirketi tim konularda ve genel manada gay-
rikabili ricu olarak kayitsiz sartsiz ibra ettigi”
belirtilmistir. ... Diger taraftan ibraname ve
feragatname baslikli belgenin fesih yaninda,

sisting of three people, and that this issue is
in the form of an arbitration agreement made
by the parties with their consent. Article 20 of
the Labor Law No. 4857, he will file a lawsuit
before the Special Arbitrator consisting of
three people, this matter has the effect of an
arbitration agreement made with the consent
ofthe parties, he unconditionally released the
company unconditionally in all matters and
in general terms irrevocably”. ... On the other
hand, it is understood that the document ti-
tled release and waiver includes the payment
of the employee’s labor rights in addition to
the termination, in a sense, the payment
of these rights is tied to the signing of this
agreement containing the arbitration clause,
the plaintiff was forced to sign it, and the de-
fendant company used its economic and so-
cial superiority over the plaintiff employee to
make the defendant company accept issues
that would disrupt the equality in its favour
in the arbitration agreement. It cannot be
said that the arbitration agreement or clause
clearly and unequivocally conveys the will of
the plaintiff employee to resolve the dispute
through arbitration. The arbitration clause
in the document titled release and waiver is
invalid. The dispute must be resolved in the
labor court.”®

According to an opinion in the doctrine, in
line with the principle of protection of the
employee arising from the nature of labor law,
labor courts are specially established courts
and it is not right to have a different alterna-
tive solution method equal to the jurisdiction
of these courts. The labor courts, which are
specially established by specialized judges
in their field, should conduct proceedings
and resolve the dispute. According to anoth-
eropinion, itis natural to envisage alternative
resolution methods in order to reduce the
workload of the judicial powers, and arbitra-
tion should be applied to all labor disputes.
Apart from these, there are different opinions
inthe doctrine and the issue of the suitability
of arbitration in labor law is highly debated*.

In fact, it may be considered that arbitration
may also be feasible in an area where media-
tion is foreseen as a condition of litigation. As
a matter of fact, it will be important for labor
disputes that arbitration is also possible, at
least in cases where mediation is stipulated
as a condition for litigation. As a matter of fact,
the provision of the Code of Civil Procedure,
which draws the boundaries of arbitrability,
does not prohibit arbitration in cases falling
within the scope of labor law.

BIREYSEL IS UYUSMAZLIKLARINDA ALTERNATIF
COZUM YONTEMLERI VE TAHKIM

iscinin iscilik haklarinin da édenmesini icer-
digi, bir bakima bu haklarin 6denmesinin
tahkim sartini iceren bu sézlesmenin imza-
lanmasina baglanildigi, davacinin imzalamak
zorunda birakildigi, davali sirketin davaci is¢i
tzerinde, ekonomik ve sosyal ustinluguna
kullanarak tahkim sézlesmesinde esitligi ken-
di lehine bozacak hususlar kabul ettirdigi an-
lasilmaktadir. Tahkim sézlsemesiveya sartinin,
uyusmazligin tahkim yolu ile cé6zimlenmesi
yolundaki davaci isci iradesini acik ve kesin
olarak tasidigi séylenemez. ibraname ve fe-
ragatname baslikli belgedeki tahkim sarti
gecersizdir. Uyusmazligin is mahkemesinde
¢ozamlenmesi gerekir.”?

Doktrindeki bir géruse gore is hukukunun
dogasindan kaynaklanan isc¢inin korun-
masi ilkesi dogrultusunda is mahkemeleri
ozel olarak kurulmus mahkemeler olup, bu
mahkemelerin yargilama kudretine es farkli
bir alternatif ¢6zim y6ntemi olmasi dogru
bulunmamaktadir. Alaninda uzman hakim-
ler tarafindan 6zel olarak kurulan is mahke-
melerince yargilama yapilmali ve uyusmazlik
¢ozume erdirilmelidir. Bir bagka goruse gore
ise yargi erklerinin ig yukunun azaltilmasi
dogrultusunda alternatif ¢ozum yontemleri-
nin 6ngorulmesi gayet dogal olup tahkimin
tam is uyusmazliklarini kapsayacak sekilde
uygulama alani bulmasi gerekmektedir. Bun-
larin haricinde de doktrinde farkli gorusler
bulunmakta olup is hukukunda tahkimin
elverigliligi hususu bir hayli tartismaya yer
acmaktadir?,

Esasen dava sarti olarak arabuluculugun
ongoruldugu bir alanda tahkimin de elve-
rigli olabilecedi dusunulebilecektir. Nitekim
en azindan dava sarti olarak arabuluculugun
ongoruldugu hallerde tahkimin de mumkun
olmasi is uyusmazliklari agisindan énem arz
edecektir. Zira Hukuk Muhakemeleri Kanu-
nu’nun ilgili tahkime elveriglilige iligkin sinir-
lari ¢izdigi hukmunde de is hukuku kapsa-
mina giren davalara iligkin bir tahkim engeli
bulunmamaktadir.

Ogretide, is sdzlesmesinin yapilmasi veya
devami sirasinda kararlastirilan tahkim s6z-
lesmesi veya tahkim sartinin gecerli sayilma-
sI konusunda farkli gorusler bulunmaktadir.
Baskin gorus, bu tar tahkim sézlesmelerinin
veya sartlarinin gecerli sayilmasini reddet-
mektedir. Bu goruse gore, is sdzlesmesinin
yapilmasi veya devami asamasinda karar-
lastinlan bir tahkim sartinin, iscinin serbest
iradesiyle kabul edilmis oldugu soylene-
mez. Cunku isci, is sdzlesmesi dolayisiyla
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3 Yargitay 9. H.D., T. 25.02.2013, E.
2013/1773, K.2013/6664. https://ka-
rararama.yargitay.gov.tr/ (Erigim tarihi,
04.02.2025).

4 Mujgan Yucel, “Fesih Bildirimine
itirazda Ozel Hakemin Kararlarinin
Kapsami, ise Baslatmama Halinde
Tazminata Miktar Belirtmeden Karar
Verilmesine iligkin Yargitay 9. Hukuk
Dairesinin Bir Karari”, Marmara Univer-
sitesi Hukuk Fakultesi Hukuk Arastir-
malari Dergisi, C. 14, S. 3, 2008.
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Sahin Emir, p. 919 et al.
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There are different opinions in the doctrine
regarding the validity of arbitration agree-
ments or arbitration clauses agreed upon
during the conclusion or continuation of
the employment contract. The dominant
view rejects the validity of such arbitration
agreements or arbitration clauses. Accord-
ing to this view, an arbitration clause agreed
upon during the conclusion or continuation
of the employment contract cannot be said
to have been accepted with the free will of
the employee. This is because the employee
is in a relationship of dependency due to the
employment contract. Therefore, the parties
may only agree to arbitrate the dispute re-
garding the validity of the termination after
the termination of the contract. However,

._*i‘
diddl -

another opinion states that Article 20 of the
Labor Law states that the parties may con-
clude an arbitration agreement with their
consent and that there is no limitation on
the timing of the agreement. Therefore, it is
not correct to interfere with the parties’ free-
dom of contract in this way. To do otherwise
would prevent the dispute in question from
being resolved by arbitration, which would
mean that the arbitral award would not be a
fair decision®.

Another opinion states that arbitration agree-
ments can be concluded before or after the
conclusion of individual employment con-
tracts, as long as the arbitration agreements
are in favour of the employee and only reg-

bagimulik iliskisi icinde bulunmaktadir. Bu
nedenle, taraflar ancak sézlesmenin sona
ermesinden sonra feshin gecerli olup ol-
madigl konusundaki uyusmazligin tahkim
yolu ile ¢c6zumlenmesini kararlastirabilirler.
Ancak, diger bir gorus, is Kanunu’nun 20.
maddesinde taraflarin rizalan ile tahkim
sozlesmesi yapabileceklerinin belirtilmis
oldugunu ve acikga sozlesme yapilmasinin
zamani noktasinda bir sinirlama getirilmemis
oldugunu belirtmektedir. Bu nedenle, taraf-
larin sozlesme ozgurlagune bu sekilde bir
mudahalede bulunmak dogru degildir. Aksi
bir durum, s6z konusu uyusmazligin tahkim
yolu ile ¢6zamlenmesini engeller ve bu da
hakem karariile adil bir karar verilemeyecegi
anlamina gelir®.

}

Diger bir gorus, tahkim sozlesmelerinin isci
lehine olacagindan hareketle ve sadece
zorunluluk teskil etmeyen bir tahkim hakki-
ni duzenledigi muddetce bir bagka deyisle
tahkim hakkinin kullanilmasi haricinde bas-
kayollarile de is¢inin hakkiniaramasina izin
verildigi muddetce bireysel is sdzlesmeleri-
nin kurulmasindan énce veya sonra tahkim
anlasmasinin yapilabilir oldugunu belirt-
mektedir. Bu ¢ercevede yapilan tahkim s6z-
lesmeleri gecerli kabul edilmelidir®.

Ozetle, 6gretide farkli gorusler bulunmakla
beraber tahkim anlasmalarina iliskin tartis-
malar da devam etmektedir. Ancak, baskin
gorus, is sdzlesmesinin yapilmasi veya is s6z-
lesmesi yapildiktan sonraki sureg icerisinde

ulate a non-compulsory arbitration right, in
other words, as long as the employee is al-
lowed to seek his/her rights through other
means other than the exercise of the arbi-
tration right. Arbitration agreements made
within this framework should be considered
valid®.

In summary, although there are different
opinions in the doctrine, discussions re-
garding arbitration agreements continue.
However, the predominant view is that an
arbitration agreement or arbitration clause
entered into during or after the conclusion
of an employment contract is not valid. Oth-
er opinions, as explained above, defend the
right of the parties to enter into contracts
based on the regulation set forth in Article
20 of the Labor Law and the freedom of con-
tract. Accordingly, they accept that arbitra-
tion agreements will be valid.

Another controversial issue is; when an ar-
bitration agreement is made regarding the
dispute between the employee and the em-
ployer, if the dispute in question is a matter
that is within the scope of mediation as a
condition of litigation, which alternative dis-
pute resolution method will gain priority and
be applied. Paragraph 18 of Article 18 titled
“Mediation as a condition of litigation" of the
Law No. 6325 on Mediation in Civil Disputes
stipulates that “In cases where there is an
obligation to resort to arbitration or anoth-
er alternative dispute resolution method in
special laws or where there is an arbitration
agreement, the provisions regarding me-
diation as a condition of litigation shall not
apply.” According to the relevant provision,
if the parties have made an arbitration agree-
ment between them, the provisions regard-
ing mediation as a condition of litigation will
not apply and the parties will give priority to
arbitration as an alternative dispute resolu-
tion method.

As a result, it is still controversial which dis-
putes regarding individual labor disputes
may or may not be considered arbitrable
within the scope of arbitration. Just as the
Insurance Arbitration Commission has been
established for the resolution of insurance
disputes through arbitration and arbitration
proceedings are conducted by experts in
the field of insurance, we believe that a sim-
ilar application can be made for individual
labor disputes and thus arbitration proceed-
ings can be conducted by experts with cer-
tain competencies. Accordingly, when the
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yapilan tahkim s6zlesmesiveya kabul edilen
tahkim sartinin gecerli olmayacagi yonunde-
dir. Diger gorusler, yukarida izah edildigi tze-
re is Kanunu>nun 20. maddesinde belirtilen
duzenlemeye ve sézlesme 6zgurligune da-
yanarak, taraflarin sézlesme yapma hakkini
savunmaktadir. Bu dogrultuda da tahkim
sozlesmelerinin gecerli olacagini kabul et-
mektedirler.

Bir baska tartisma konusu ise; isci ile isve-
ren arasindaki uyusmazliga iliskin olarak bir
tahkim anlasmasi yapildiginda s6z konusu
uyusmazlik eger ki dava sarti arabuluculuk
kapsaminda olan bir konu ise hangi alter-
natif ¢ozam yonteminin 6ncelik kazanacag
ve uygulanacagi konusuna iliskindir. 6325
sayili Hukuk Uyusmazliklarinda Arabulucu-
luk Kanunu’nun “Dava sarti arabuluculuk”
baslikli 18. maddesinin 18. fikrasinda; “Ozel
kanunlarda tahkim veya baska bir alternatif
uyusmazlik ¢ézim yoluna bagvurma zorun-
lulugunun oldugu veya tahkim sézlesme-
sinin bulundugu hallerde, dava sarti olarak
arabuluculugailiskin hukamler uygulanmaz.”
hukmu yer almaktadir. ilgili hikme gore eger
ki taraflar aralarinda bir tahkim s6zlesmesi
yapmislar ise bu durumda dava sarti olarak
arabuluculuga iliskin hukamler uygulanma-
yacak olup taraflar alternatif c6ztm yontemi
olarak onceligi tahkime vereceklerdir.

Sonug olarak bireysel is uyusmazliklarina
iliskin hangi uyusmazliklarin tahkim kapsa-
minda tahkime elverisli olarak degerlendi-
rilecegi yahut degerlendirilemeyecegi hala
tartismalidir. Nasil ki sigorta uyusmazlikla-
rinin tahkim yolu ile ¢6zumu adina Sigorta
Tahkim Komisyonu olusturulmus ve sigorta
alaninda uzman olan kisilerce tahkim yargi-
lamasi gercgeklestiriliyor ise benzer bir uy-
gulamanin bireysel is uyusmazliklari icin de
yaplilabilecegi ve boylece belirli yetkinliklere
sahip olan uzman kisiler tarafindan tahkim
yargilamasinin yuratulebilecegi kanaatinde-
yiz. Bu dogrultuda taraflarin iradi olarak tah-
kim yolu ile uyusmazliklar ¢6zme niyetleri
oldugunda hak kaybi yasanmamasi adina
somut olaya hakim olabilecek ve is uyus-
mazliklar konusunda uzmanliga da sahip
olacaklari g6z 6nunde bulunduruldugunda
taraflar da bu alternatif cozum yontemini kul-
lanma noktasinda kendilerini daha guvende
hissedeceklerdir.
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5 Sarper Suizek, is Hukuku, istanbul
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Senyen Kaplan, s. 423; Mollamah-
mutoglu/ Astarli/ Baysal, s. 1086;
Sahin Emir, s. 919 vd.

6 A.Bugra Aydin, “Bireysel is Uyus-
mazliklari ve Tahkim, Prof. Dr. Meh-
met Akif Aydin’a Armagan”, Marma-
ra Universitesi Hukuk Fakultesi Hukuk
Arastirmalari Dergisi, c. 21, s. 2, 2015.
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parties voluntarily intend to resolve their
disputes through arbitration, the parties will
feel more confident in using this alternative
solution method, considering that they will
have the expertise in labor disputes and will
be able to master the concrete case in order
to avoid loss of rights.

IV.CONCLUSION

In conclusion, the application of alternative
dispute resolution methods in the field of
labor law offers a new perspective for the
resolution of disputes between employees
and employers. In order to implement these
methods more effectively, it is necessary to
review the relevant legislation, to resolve the
problems arising in practice, and to carry out
training and information activities in order to
implement these methods more widely. In
addition, the application of alternative dis-
pute resolution methods in the field of labor
law isimportant not only for the resolution of
disputes between employees and employ-
ers, but also for ensuring social peace and
justice. Indeed, considering the length of
the judicial processes, both the loss of the
belief in justice and the concerns of indi-
viduals that they will not be able to obtain
their rights come to the fore. Therefore, the
effective implementation of these methods
requires the cooperation and contributions
of all relevant parties. In particular, during
the implementation of methods such as
mediation and arbitration, it is necessary to
protect the rights and interests of the parties,

IV. SONUG

Sonug olarak, is hukuku alaninda alternatif
uyusmazlik ¢6zum yoéntemlerinin uygulan-
masi, isci ile isveren arasindaki uyusmazlik-
larin ¢ozumu icin yeni bir bakis agisi sunmak-
tadir. Bu yontemlerin daha efektif bir sekilde
uygulanabilmesi igin, ilgili mevzuatin géz-
den gegcirilmesi, uygulamada ortaya c¢ikan
sorunlarin ¢ézumlenmesi ve bu yontemle-
rin daha yaygin bir sekilde uygulanabilmesi
icin egitim ve bilgilendirme faaliyetlerinin
yuratulmesi gerekmektedir. Ayrica, is hu-
kuku alaninda alternatif uyusmazlik ¢ozum
yontemlerinin uygulanmasi, sadece isci ile
isveren arasindaki uyusmazliklarin ¢é6zimu
icin degil, ayni zamanda toplumsal baris ve
adaletin saglanmasi i¢in de dénemlidir. Ni-
tekim yargilama sureclerinin uzunlugu goz
o6nunde bulunduruldugunda toplumda hem
adalet inancinin kaybi hem de bireylerin
haklarini elde edemeyecekleri yondeki kay-
gilarrgundeme gelmektedir. Bu nedenle, bu
yontemlerin daha efektif bir sekilde uygula-
nabilmesi i¢in tum ilgili taraflarin is birligi ve
katkilar gerekmektedir. Ozellikle, arabulucu-
luk ve tahkim gibi ydntemlerin uygulanmasi
sirasinda, taraflarin hak ve menfaatlerinin

to provide a fair and impartial environment
for the resolution of disputes, and to estab-
lish the necessary infrastructure for the wide-
spread implementation of these methods. In
this way, the implementation of alternative
dispute resolution methods in the field of
labor law can be realized in a more effective
and efficient manner and can make a signif-
icant contribution to ensuring social peace
and justice.
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korunmasi, uyusmazliklarin ¢ézumu igin adil
ve tarafsiz bir ortamin saglanmasi ve bu yon-
temlerin daha yaygin bir sekilde uygulana-
bilmesi icin gerekli altyapinin olusturulmasi
gerekmektedir. Bu sekilde, is hukuku alanin-
da alternatif uyusmazlik ¢6zum yontemleri-
nin uygulanmasi, daha efektif ve verimli bir
sekilde gercgeklestirilebilir ve toplumsal baris
ve adaletin saglanmasi icin 6nemli bir katki
saglayabilir.
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