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ABSTRACT | OZET

This article thoroughly examines the issue of compensation for damages
exceeding the penalty clause, analyzing under what conditions such ex-
cess damages can be claimed, in light of legal regulations, doctrinal opin-

ions, and Supreme Court decisions.

Bu makale; cezai sart1 asan zararin tazmini hususunu detayli bir sekilde ele
alarak, askin zararmn hangi sartlar altinda talep edilebilecegini, kanuni dii-
zenlemeler, doktrin goriisleri ve Yargitay kararlari 1s1ginda detayh bir sekil-

de irdelemektedir.
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I.INTRODUCTION

The ordinary expectation of parties when
entering into contracts is, of course, that the
contractual relationship will conclude with

“proper performance.” However, in practice,
it is not always possible for these expecta-
tions to be realized and for the contractual
relationship to conclude with “proper perfor-
mance.” This situation implies the existence
of certain breaches under the contract. To
ensure that these breaches are less frequent-
ly or never brought up between the parties,
there are certain mechanisms provided by
the legislator that can be agreed upon be-
tween the parties. One of these legal mecha-
nisms is the “penalty clause,” whose primary
function is to motivate the debtor to fulfill
their obligation properly. In other words, the
primary function of the penalty clause is to
secure the creditor’s claim against the risk of
improper performance by the debtor. These
two aspects reflect the “security function” of
the penalty clause, like two sides of a coin,
from the perspective of both the debtor and
the creditor. When a penalty clause is agreed
upon between the parties, if the debtor does
not properly fulfill the obligation secured by
the penalty clause, the creditor has the right
to demand the performance agreed upon as
a penalty clause, independent of the dam-
age suffered.

1. GIRIiS

Sozlesmelerin akdedilmesiyle taraflarin ola-
gan beklentisi elbette sozlesme iligkisinin
“geregi gibi ifa" ile sonuclanmasidir. Ancak
bu beklentilerin gergeklesmesi ve sozlesme
iliskisinin “geregi gibi ifa” ile sonug¢lanma-
sl, uygulamada her zaman mumkuin olma-
maktadir. Bu durum ise, sozlesme tahtinda
birtakim ihlallerin varligi anlamina gelmek-
tedir. iste bu ihlallerin taraflar arasinda daha
az gundeme gelmesini veya hi¢c gindeme
gelmemesini saglamak Uzere kanun koyucu
tarafindan 6ngorulen ve taraflar arasinda
kararlastinlabilen birtakim mekanizmalar
mevcuttur. Bu hukuki mekanizmalardan biri
de “cezai sart" (ceza kosulu) olup cezai sar-
tin asilislevi, bor¢lunun borcunu geregi gibi
yerine getirmesini saglamak Uzere onu ifaya
gudulemektir'. Diger bir deyisle, cezai sartin
asil fonksiyonu, alacagin, borclu tarafindan
geregi gibi yerine getirilmemesi riskine karsi,
gavence altina alinmasidir. Bu ikisi, borglu
taraf acisindan ve alacakli taraf agisindan
olmak tzere madalyonun iki yuzu gibi olup
cezai sartin “teminat islevini” yansitmaktadir.
Taraflar arasinda cezai sart kararlastirildigin-
da bor¢lu, cezai sartla teminat altina alinan
borcunu geregi gibi ifa etmezse; alacaklinin,
ugradigi zarardan bagimsiz olarak, taraflar
arasinda cezai sart olarak kararlastirilan edi-
mi talep etme hakki dogmaktadir.

The penalty clause is an effective tool that
can also be used to predict in advance the
damage suffered by the creditor in cases of
improper, untimely, or non-performance of
the obligation and to relieve the burden of
proof. In practice, especially in commercial
relations, determining the damage is not
always easy and can sometimes become
impossible. In this sense, the penalty clause
provides the creditor with the opportunity to
demand a predetermined amount without
proving the actual damage suffered, saving
both time and resources. This opportunity
corresponds to the “compensation function”
of the penalty clause? Moreover, in practice,
the damage often exceeds the predeter-
mined penalty clause amount. This situa-
tion brings up the issue of “compensation
for damages exceeding the penalty clause,”
regulated in the second paragraph of Arti-
cle 180 of the Turkish Code of Obligations®
("“TCO"), titled “Relationship Between Penalty
and Damage.”

Il. GENERAL OVERVIEW
OF PENALTY CLAUSE

The penalty clause is regulated in Articles
179-182 of the TCO, but it is not defined in
the law. In doctrine, there are various defini-
tions such as “the money or economic val-
ue that the debtor undertakes to give to the
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Cezai sart, borcun geregi gibi ifa edilmemesi,
zamaninda ifa edilmemesi veya hi¢ ifa edil-
memesi durumlarinda alacaklinin ugradigi
zararl 6Gnceden tahmin etmek ve ispat kulfe-
tinden kurtulmak amaciyla da kullanilabilen
etkili bir aractir. Zira uygulamada, ¢zellikle
ticari iliskilerde, zararin tespiti her zaman
kolay olmayabilmekte, hatta bazen imkansiz
hale gelebilmektedir. Cezai sart, bu anlam-
da, alacakliya ugradigi gercek zarari ispat
etmeksizin, 6nceden kararlastirilan bir mik-
tari talep etme imkani sunarak, hem zaman
hem de kaynak tasarrufu saglamaktadir. Bu
imkan, cezai sartin “tazminat islevine” denk
dusmektedirz. Bunun yani sira, gercekte
meydana gelen zarar, uygulamada bir¢cok
zaman onceden kararlastirilan cezai sart
miktarini agabilmektedir. Bu durum ise Turk
Borclar Kanunu'nun (“TBK") “Ceza ile Zarar
Arasindaki lliski" baslikli 180. maddesinin 2.
fikrasinda® duzenlenen “cezai sartin asilmasi
durumunda zararin tazmini” hususunu gun-
deme getirmektedir.

Il. GENEL OLARAK CEZAI
SART

Cezai sart, TBK'nin 179-182. maddesi arasin-
daki hukumlerde duzenlenmis olup kanunda
tanimi yapilmamistir. Doktrinde ise; “sozles-
menin hi¢ ya da geregi gibi ifa edilmedigi hal-
lerde bor¢lunun alacakliya vermeyi taahhat
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creditor in cases where the contract is not
performed at all or properly”, “an economic
value determined by legal transaction that
the debtor undertakes to pay to the creditor
in case of non-performance or improper per-
formance of an existing obligation”® and the
general definitions in the doctrine define the
penalty clause based on its purpose, being
an act containing economic value, and being
an act subject to a suspensive condition. Ac-
cordingly, the penalty clause is a contractu-
al act subject to the suspensive condition of
non-performance, improper performance, or
untimely performance of the main obligation
between the parties®. With the realization of
this suspensive condition, the penalty clause
will also become due. The penalty clause is
an accessory obligation, and the invalidity or
subsequent elimination of the main obliga-
tion will result in the invalidity of the penalty
clause attached to it”.

ettigi para ya da ekonomik deger”, “borc-
lunun alacakliya karsi mevcut bir borcu hi¢
veya geredi gibi ifa etmemesi halinde 6de-
meyi tstlendigi, hukuki islem ile belirlenmis
ekonomik degeri olan geciktirici kosul niteli-
dinde bir edim™® gibi ¢ok ¢esitli tanimlar bu-
lunmakta olup doktrindeki tanimlarin geneli
cezai sarti; amaci, ekonomik bir degericeren
edim olmasi ve geciktirici kosula bagli bir
edim olma yonleri tzerinden tanimlamak-
tadir. Soyle ki, cezai sart, taraflar arasindaki
asil borcun geregi gibi, zamaninda veya hi¢
ifa edilmemesi geciktirici kosuluna bagli bir
sozlesmesel edimdir®. Bu geciktirici sartin
gerceklesmesiyle beraber cezai sart da mu-
accel hale gelecektir. Cezai sart, fer'i (yan) ni-
telikte bir borg olup asil borcun; herhangi bir
sekilde gecersizligi veya sonradan ortadan
kalkmasi, kendisine bagli olan cezai sartin
da gecersizligi sonucunu doguracaktir’.

There are two types of penalty clauses: alter-
native penalty clauses and penalty clauses
added to performance. The legislator regu-
lates the alternative penalty clause with the
expressions in the first paragraph of Article
179 of the TCQO§, “If a penalty is agreed upon
for the non-performance or improper per-
formance of a contract unless otherwise un-
derstood from the contract, the creditor may
demand either the performance of the obli-
gation orthe penalty” and the penalty clause
added to performance with the expressions
in the second paragraph of the same article,
“If the penalty is agreed upon for non-perfor-
mance at the specified time or place, the cred-
itor may demand the performance of both the
main obligation and the penalty, unless they

Cezai sartin, secimlik cezai sart ve ifaya ekle-
nen cezai sart olmak Uzere iki turt mevcuttur.
Kanun koyucu; TBK'nin 179. maddesinin®
1. fikrasindaki; “Bir sézlesmenin hi¢ veya
geredi gibi ifa edilmemesi durumu igin bir
ceza kararlastirilmissa, aksi sézlesmeden
anlasilmadikca alacakli, ya borcun ya da ce-
zanin ifasini isteyebilir.” ifadeleriyle secimlik
cezai sartini, ayni maddenin 2. fikrasindaki;
“Ceza, borcun belirlenen zaman veya yerde
ifa edilmemesi durumui igin kararlastirilmig-
sa alacakli, hakkindan acikca feragat etmis
veya ifayi cekincesiz olarak kabul etmis ol-
madikga, asil borgla birlikte cezanin ifasini
da isteyebilir." ifadeleriyle ise, ifaya eklenen
cezai sarti duzenlemistir. Secimlik cezai sar-
tin varligi halinde, alacakli asil edim veya

have explicitly waived their right or accept-
ed the performance unconditionally.” In the
presence of an alternative penalty clause,
the creditor can choose and demand only
one of the main acts or the penalty clause.
It should be noted that this choice made by
the creditor is like exercising a right that cre-
ates a new legal situation, and after choos-
ing the penalty clause, the creditor can’t
revert and demand specific performance®.
In the presence of a penalty clause added
to performance, the penalty clause can be
demanded together with the main act. The
legislator has introduced a presumption in
the second paragraph of Article 179 to de-
termine the type of penalty clause. Accord-
ingly, if the penalty clause is agreed upon to
prevent the violation of the place and time
of performance of the main act, the penalty
clause agreed upon between the parties will
be considered as a penalty clause added to
performance as a rule’. In determining the
type of penalty clause, essentially, the com-
mon intention of the parties is sought to be
determined, and many criteria are listed in
the doctrine for this purpose, but the details
of this issue are beyond the scope of this ar-
ticle.

A. Relationship Of Penalty
Clause With Damage and
Fault

Before addressing the issue of compensa-
tion for damages exceeding the penalty
clause and the regulations regarding the
elements of fault and damage related to ex-
cess damages, it is important to examine the
relationship of the act within the scope of the
penalty clause with these two elements; to
see the differences that occur when excess
damages are claimed and to set forth the le-
gal conditions in case of a claim for excess
damages. In this context, first, the relation-
ship of the penalty clause with the elements
of damage and fault will be briefly presented
in the absence of a claim for compensation
for damages exceeding the penalty clause,
and then the elements of damage and fault
will be addressed in the case of compensa-
tion for excess damages.

In Turkish private law, compensation is an
institution based on damage, and as a rule,
compensation can be claimed in proportion
to the existence of damage''. However, the
legislator has provided an exception for the
institution of the penalty clause, consider-
ing the principle of “pacta sunt servanda.”
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cezai sarttan birini secip yalnizca onu talep
edebilecektir. Belirtmek gerekir ki, alacak-
linin yaptigi bu tercih, yenilik dogurucu bir
hakkin kullanilmasi niteligindedir ve alacak-
linin tercihini cezai sarttan yana kullandiktan
sonra tercihinden dénerek aynen ifayi talep
etmesi mumkun degildir®. ifaya eklenen ce-
zai sartin varligi halinde ise, cezai sart, asil
edim ile birlikte talep edilebilecektir. Kanun
koyucu 179. maddenin 2. fikrasinda cezai
sartin tarana tespite yonelik bir karine getir-
mistir. Buna gore, eger cezai sart; asiledimin
ifa yeri ve ifa zamani unsurlari bakimindan
ihlalini 6nlemek Uzere kararlastirilmis ise,
taraflar arasinda kararlastirilan cezai sart,
kural olarak ifaya eklenen cezai sart niteli-
ginde kabul edilecektir’™. Cezai sartin tura
belirlenirken esasen, taraflarin ortak iradesi
tespit edilmeye calisiimakta ve buna yonelik
doktrinde bircok kriter siralanmakta olup bu
hususun detaylari isbu makalenin konusunu
asmaktadir.

A. Cezai Sartin Zarar ve Kusur
ile iligkisi

Cezai sartl agan zararin tazmini konusunu ve
bu kapsamda askin zarara iliskin kusur ve
zarar unsurlarina iliskin duzenlemelerin ele
alinmasindan 6nce, cezai sart kapsaminda-
ki edimin bu iki unsur ile iligkisini ele almak;
askin zararin talep edilmesi durumunda
meydana gelen farkliliklari gérmek ve as-
kin zararin talebi halindeki hukuki sartlarin
daha sarih bir sekilde ortaya konulabilmesi
acisindan 6nem arz etmektedir. Bu dogrul-
tuda oncelikle, cezai sarti asan zarar tazmini
talebi olmayan durumda, cezai sartin zarar
ve kusur unsurlariyla iliskisi kisaca ortaya
konulacak, sonrasinda ise askin zararin taz-
mini durumunda zarar ve kusur unsurlari ele
alinacaktir.

Turk 6zel hukukunda tazminat, zarar temel-
li bir kurum olup kural olarak zararin varligi
oraninda tazminat talep edilebilmektedir™".
Ancak, kanun koyucu tarafindan, “ahde vefa
(pacta sund servada)” ilkesi gozetilerek cezai
sart kurumu i¢in, bu hususta bir istisna 6ngo6-
ralmustur. TBK'nin “Cezaile Zarar Arasindaki
iliski" baslikli 180. maddesinin 1. fikrasinda
cezai sartin, zararin varligi aranmaksizin talep
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In the first paragraph of Article 180 of the
TCO, titled “Relationship Between Penalty
and Damage,” it is explicitly regulated that
the penalty clause can be claimed without
the existence of damage: “Even if the credi-
tor has not suffered any damage, the agreed
penalty must be performed.” Accordingly, in
the case of improper performance of the ob-
ligation, the creditor can demand the penalty
clause from the debtor even if they have not
suffered any damage™. It should be added
that Article 180/1 of the TCO is not mandato-
ry, and the parties can condition the penalty
clause on the existence of damage through
their agreement’s,

Whether the debtor’s fault is required for the
claim of the penalty clause is a controversial
issue in the doctrine, but the prevailing view
is that fault is required™. However, the gen-
eralrule applies regarding the proof of fault,
and the debtor can only be relieved from per-
forming the penalty clause by proving that
they are not at fault in the occurrence of the
breach.

B. Difference Of Penalty
Clause From Similar Institu-
tions

The provisions applicable to clauses in con-
tracts can be determined as a result of the
characterization of the relevant clauses. In
this context, to determine in which situa-
tions the provision' regarding the compen-
sation for excess damages related to the
penalty clause will be applied or not, it is
necessary to address the differences in the
penalty clause from similar institutions and
especially from liquidated damages and to
determine the scope of the application area
of the relevant provision accordingly. Es-
pecially the distinction between liquidated
damages and penalty clauses is not always
possible in practice, and even according to
one view in the doctrine, the penalty clause
is considered a liquidated damages act. It
should be noted that many institutions in
Turkish private law resemble the penalty
clause in different aspects, but under this
heading, only similar institutions that are im-
portant in terms of damages exceeding the
penalty clause and need to be evaluated
separately will be addressed, and their dif-
ferences from the penalty clause institution
will be examined.

edilebilecedi acik¢a duzenlenmistir: “Alacak-
Ir higbir zarara ugramamis olsa bile, kararlasti-
nilan cezanin ifasi gerekir’. Buna gore, borcun
geregi gibi ifa edilmedigi durumda, alacakl
zarara ugramamis olsa dahi, borcludan cezai
sarti talep edebilecektir’2 Eklemek gerekir ki,
TBK m. 180/1, emredici hukum niteliginde
olmayip taraflarin aralarindaki anlasma ile
cezai sarti zararin varligina bagli kilmalarn
muamkundar’,

Ceza kosulunun talep edilmesi icin borglu-
nun kusurunun bulunmasi gerekip gerek-
medigi ise doktrinde tartigsmall bir husustur
fakat baskin gorus kusurun aranmasi gerek-
tigi yonundedir™. Ancak, kusurun ispati ba-
kimindan genel hukam’ gecerli olup borglu
ancak borca aykirnligin meydana gelmesinde
kusurunun bulunmadiginiispat ederek cezai
sarti ifa etmekten kurtulabilecektir.

B. Cezai Sartin Benzer Kurum-
lardan Farki

Sozlesmelerde yer alan klozlara uygulanacak
hukumler, ilgili klozlarin nitelemesi netice-
sinde tespit edilebilmektedir. Bu dogrultuda,
cezai sarta iliskin olan asgkin zararin tazmini
hukmunun'® hangi durumlarda uygulanip
uygulanmayacaginin tespiti icin de cezai
sartin benzer kurumlarla ve ozellikle gotu-
ru tazminatla farklarinin ele alinmasi ve bu
dogrultuda ilgili hukmun uygulama alani-
nin kapsaminin belirlenmesi gerekmektedir.
Ozellikle gotard tazminatin cezai sarttan ay-
nmi, uygulamada her zaman mumkun olma-
makta, hatta 6gretideki bir gorus tarafindan
cezai sart, goturu bir tazminat edimi niteligin-
de kabul edilmektedir. Belirtmek gerekir ki,
cezai sartla farkli yonlerden benzesen birgok
kurum Tark 6zel hukukunda bulunmaktadir
ancak bu baslik altinda, makale konusunun
kapsaminin disina ¢cikmamak maksadiyla,
yalnizca cezai sarti agsan zarar bakimindan
onem arz eden ve ayrica degerlendirilmesi
gereken benzer kurumlar ele alinarak cezai
sart kurumuyla farklari irdelenecektir.

1. Liguidated Damages And Pe-
nalty Clause

Liquidated damages are the determina-
tion of the amount of compensation to be
claimed as a lump sum by the parties in
advance for the risk of non-performance or
improper performance of the main act". Be-
fore addressing the differences between the
institutions of liquidated damages and the
penalty clause, the view in the doctrine that
the penalty clause is like liquidated damag-
es should be evaluated. This view in the doc-
trine®, based on the purpose and function of
securing the creditor’s potential damages, is
that the legal nature of the penalty clause is
liquidated damages’®. Therefore, according
to this view, there is no qualitative difference
between penalty clause clauses and liqui-
dated damages clauses, and the provisions
of the penalty clause regulated in the TCO
should be applied to both. Moreover, in
the definition made in the decision of the
General Assembly of the Supreme Court
of Appeals dated 17.02.1971, with case
number 1505 and decision number 85, the
penalty clause is considered a lump sum
act. It should be noted that in many recent
decisions of the Supreme Court of Appeals,
reference is made to the definition in the
decision of the General Assembly of the Su-
preme Court of Appeals dated 17.02.1971%.
Additionally, in a Unification of Judgments
Decision dated 08.03.2019%', without refer-
ence to the decision of the General Assem-
bly of the Supreme Court of Appeals dated
17.02.1971, the penalty clause is defined as
a fixed compensation. However, some deci-
sions explicitly evaluate this issue and make
a distinction between penalty clauses and
liquidated damages??. Likewise, the prevail-
ing view in the doctrine is that the penalty
clause and liquidated damages are com-
pletely different legal institutions in nature.
The concept of liquidated damages is not a
concept belonging to the Continental Euro-
pean legal system, but a concept belonging
to the Anglo-American legal system, where
the tendency to not accept the validity of
penalty clause provisions is dominant?3,
Moreover, the nature of the penalty clause
as liquidated damages is not compatible
with the provision in the first paragraph of
Article 180 of the TCO, which states, “Even if
the creditor has not suffered any damage, the
agreed penalty must be performed.” There
is an inseparable connection between the
concept of damage, which is the fundamen-
tal basis of Turkish-Swiss compensation law,
and compensation. Accordingly, in cases
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1. GO6tliru Tazminat ve Cezai Sart

Gotura tazminat; asil edimin hi¢ veya gere-
@i gibi ifa edilmemesi rizikosu icin taraflarin
onceden 6ngorude bulunarak talep edilecek
tazminat miktarini ihlal gergeklesmeden ev-
vel goturu bir bedel olarak belirlemeleridir?’.
Goturu tazminat ile cezai sart kurumlari ara-
sindaki farklar ele alinmadan énce, deger-
lendirilmesi gereken husus, 6gretideki cezai
sartin goturu tazminat niteliginde oldugu
gorusudur. Ogretideki bu gorus™, alacakli-
nin dogmasi muhtemel zararlarini guvence
altina alma amacindan ve islevinden hareket-
le, cezai sartin hukuki niteliginin gotara taz-
minat oldugu yonundedir'®. Dolayisiyla bu
gorus uyarinca; cezai sart klozlari ile goéturu
tazminat klozlar arasinda nitelik itibariyla bir
fark bulunmayip her ikisine de TBK’da duzen-
lenen cezai sart hukumlerinin uygulanmasi
gerekecektir. Bunun yani sira, Yargitay Hukuk
Genel Kurulu'nun 17.02.1971 tarihli, 1505
esas sayIli ve 85 karar sayili ilaminda yapilan
tanimda da cezai sart, bir géturu edim olarak
ele alinmistir. Belirtmek gerekir ki, yakin tarih-
li birgok Yargitay kararinda da 17.02.1971 ta-
rihli Yargitay Hukuk Genel Kurulu ilamindaki
tanima atif yapilmistir?®. Ayrica, 08.03.2019
tarihli bir igtinadi Birlestirme Kararinda?' da
Yargitay Hukuk Genel Kurulu'nun 17.02.1971
tarihli kararina atif yapilmaksizin, cezai sarti
maktu bir tazminat olarak tanimlanmistir.
Fakat acik¢a bu hususu degerlendirip cezai
sart-goturu tazminat ayrimina yer veren ka-
rarlar da mevcuttur?? Keza doktrindeki ha-
kim gorus de cezai sart ile goéturt tazminatin
mahiyet itibariyla birbirlerinden tamamiyla
farkli hukuki kurumlar oldugu yéonundedir.
Oyle ki, esasen gotura tazminat kavrami, Kita
Avrupas! hukuk sistemine ait bir kavram ol-
mayIp cezai sart hukamlerinin gecerli kabul
edilmeme egiliminin baskin oldugu Anglo-A-
merikan hukuk sistemine ait bir kavramdir?3,
Keza cezai sartin goturd tazminat niteliginde
olmasi, TBK’nin 180. maddesinin 1. fikrasin-
da getirilen “Alacakli hicbir zarara ugramamis
olsa bile, kararlastirilan cezanin ifasi gerekir.”
hukmuyle de uyumlu degildir. Oyle ki, Turk-
isvigre tazminat hukukunun temel dayanagi
olan zarar kavrami ile tazminat arasinda kesil-
mesi mumkun olmayan bir baglanti mevcut-
tur. Buna gore, zararin bulunmadigi hallerde
tazminattan da bahsedilemeyecektir ancak
cezai sartin tazmini igin ise, zararin varligi
sarti kanun koyucu tarafindan aranmamigtir?,

Goturu tazminat ile cezai sart arasindaki en
temel fark; goéturt tazminatin ancak zararin

MAKALELER

DiPNOT

12 Kocaaga, Ceza Kosuly, s. 174.

13 Elif Beyza Akkanat, “Amerikan
ve Turk Hukuk Sistemlerinde Tazmi-
natin Gotura Olarak Belirlenmesi”, So-
rumluluk Hukuku: Seminerler 2018,
(ed. Basak Baysal), 2019, istanbul, s.
41.

14 Cetiner, Borglar Hukuku, s. 699.
Zeynep Damla Taskin, “Bor¢lunun
Kusurunun Ceza Kosulu Anlagmasi
Uzerindeki Etkisi”, Hukuk Arastirmalari
Dergisi, 2020, s. 1305.

15 Tuark Borglar Kanunu, m. 112,
04.02.2011 tarih, 27836 sayili Resmi
Gazete (RG).

16 Turk Borglar Kanunu, m. 180/2,
04.02.2011 tarih, 27836 sayili Resmi
Gazete (RG).

17 Cetiner, Borglar Hukuku, s. 696.

18 Tekinay/ Akman/ Burcuoglu/
Aktop, Tekinay Borglar Hukuku Ge-
nel Hukumler, 7. Basi, 1993, s. 342;
Tiryaki M., Ozel Hukuk Alaninda Cezai
Sart, Istanbul, Yayimlanmamis Yuksek
Lisans Tezi, 2005, s. 16; Tungomag, s.
26 nakleden: Elif Beyza Akkanat,

“Amerikan ve Turk Hukuk Sistemlerin-

de Tazminatin Goturu Olarak Belirlen-
mesi”, Sorumluluk Hukuku: Seminerler
2018, (ed. Basak Baysal), 2019, istan-
bul, s. 38.

19 Dogan Agirman, Uygulamada
Ceza Kosulu ve Benzer Kurumlar, 1.
Baski, Adalet Yayinevi, Ankara, 2023,
s. 73.

20 Yargitay Hukuk Genel Kurulu'nun,
26.02.2016 tarihli ve 2014/524 E.,
2016/192 K. sayili karari; Yargitay
Hukuk Genel Kurulu'nun, 17.10.2019
tarihli ve 2016/9-573 E., 2019/1086 K.
sayili karari.

21 Yargitay Ictihatlari Birlestirme
HGK, 08.03.2019 tarihli ve 2017/10 E.,
2019/1 K. sayili karari.

22 Yargitay 11. Hukuk Dairesi'nin
18.01.2021 tarihli ve 2020/712 E.,
2021/92 K. sayili karari.

23 Yesim Atamer; “Ceza Kosu-
lu-Goturt Tazminat-Sorumsuzluk
Anlasmasi: Hangisi?” in: Uluslararasi
Iingaat Sozlesmelerinde Gecikme ve
Temerrut (ed. Yesim M. Atamer/ Ece
Bas Suzel/ Elliott Geisinger), istanbul,
2018.

24 Agirman, Uygulamada Ceza Ko-
sulu ve Benzer Kurumlar, s. 74.

2025 SUMMER



ARTICLES

PART 4

FOOTNOTE

24 Agirman, Penalty Clause and Sim-
ilar Institutions in Practice, p. 74.

25 K. Berk Kapanci, “Lump Sum
Compensation Agreement and Its
Distinction from Penalty Clause” in:
Festschrift for Prof. Dr. Mustafa Dural,
p. 656, Filiz Publishing, istanbul, 2013.

26 Agirman, Penal Clause and Sim-
ilar Institutions in Practice, p. 563-568.

27 Oguzman/ Oz, Law of Obligations,
p. 562.

28 Pierre Tercier/ Pascal Pichon-
naz/ H. Murat Develioglu, Law of
Obligations General Provisions, 2nd
Edition, On Iki Levha Publishing, istan-
bul, 2020, p. 478.

29 Mehmet ilarslan, Damages ex-
ceeding default interest and penalty
clauses in Turkish law of obligations,
Master's Thesis, Eskisehir, 2022, p. 112.

30 Turkish Code of Obligations,
Article 180/2, Official Gazette dated
04.02.2011, No. 27836 (OG).

GS| ARTICLETTER

COMPENSATION FOR DAMAGES EXCEEDING PENALTY CLAUSE

where there is no damage, there can be no
mention of compensation, but the existence
of damage is not required by the legislator
forthe compensation of the penalty clause®*.

The most fundamental difference between
liquidated damages and a penalty clause
is that liquidated damages can only be
claimed in the presence of damage, while
the existence of damage is not required for
the claim of the penalty clause. This differ-
ence arises from the primary purpose dif-
ference between the two institutions. The
main purpose of liquidated damages is
to prevent the creditor from wasting time
with a proof activity regarding the amount
of damage after the breach occurs and to
relieve them from the difficulties related to
proving the amount. The main purpose of
the penalty clause, on the other hand, is to
create pressure on the debtor regarding the
performance of the main obligation and to
encourage the debtor to perform the main
obligation. To distinguish between penalty
clauses and liquidated damages clauses in
contracts, it is essentially necessary to deter-
mine the intentions of the parties. In this con-
text, the wording of the contract and all the
conditions in which the parties are involved
should be interpreted within the framework
of the principle of trust?®. Whether the con-
cept of “damage” is included in the expres-
sions used, whether the clause is included
for deterrence purposes, and the amount of
the agreed act are criteria that can guide the
determination of the parties’ intentions and
the distinction between the clauses?.

2. Withdrawal Penalty and Pe-
nalty Clause

Among the provisions regulating the penalty
clause in the TCO, the institution of a “with-
drawal penalty” is also regulated due to its
similarity to the penalty clause. Article 179/3
of the TCO regulates the withdrawal penalty
with the expression, “The debtor’s right to
prove that they are authorized to terminate
the contract by performing the agreed pen-
alty by withdrawal or termination is reserved.”
The penalty clause and withdrawal penalty
are separate institutions with different func-
tions. As detailed in the relevant sections
above, the penalty clause contains the pur-
pose of securing the performance of the
main obligation. In contrast, the withdrawal
penalty provides the debtor with the oppor-
tunity to terminate the contract by perform-
ing the agreed withdrawal penalty act, with-

varligi halinde talep edilebilecek olmasi, ce-
zai sartin talep edilebilmesi icin ise, aksine
zararin varliginin aranmamasidir. Bu fark, iki
kurum arasindaki asli amacg farkindan kay-
naklanmaktadir. Soyle ki, géturd tazminatin
asil amaci; borcun ihlali meydana geldikten
sonra, zararin miktarina dair bir ispat faali-
yeti ile alacaklinin zaman kaybetmemesi ve
miktarin ispatina iliskin meydana gelecek
zorluklarindan kurtulmasidir. Cezai sartin
asil amaci ise; asil borcun yerine getirilmesi
konusunda borc¢lu Uzerinde bir baski olus-
turmak ve borgluyu asil borcun ifasina tesvik
etmektir. S6zlesmelere konulan cezai sart ve
gotaru tazminat klozlarinin ayirt edilmesiicin
ise, esas olarak taraflarin iradelerini tespit
etmek gerekecektir. Bu dogrultuda, sozles-
menin lafzi ve taraflarin icinde bulunduklari
butan kosullar guven prensibi ¢ergevesin-
de yorumlanmalidir?, Kullanilan ifadelerde
“zarar” kavramina yer verilip verilmemesi,
klozun caydiricilik amaciyla konulup konul-
madig, kararlastirilan edimin miktari gibi kri-
terler; taraf iradelerinin tespitinde ve klozlar
arasinda ayrimin yapilmasinda yol gosterici
olabilecektir?®.

2. D6nme Cezasi ve Cezai Sart

TBK’da cezai sarta iliskin duzenlemelerin yer
aldigi hukumler arasinda, cezai sarta ben-
zerligi nedeniyle, “dénme cezasi” kurumu
da duzenlenmistir. TBK m. 179/3 hukmu;
“Borcglunun, kararlagtirilan cezayi ifa ederek
sozlesmeyi, dbnme veya fesih suretiyle sona
erdirmeye yetkili oldugunu ispat etme hakki
saklidir.” ifadeleriyle donme cezasini hukam
altina almistir. Esasen, cezai sart ve donme
cezasl, farkli islevleri olan birbirinden ayr
kurumlardir. Yukarida ilgili bélumlerde de-
taylica ortaya konuldugu Uzere, cezai sart,
asil borcun ifasinin teminat altina alinmasi
amacini intiva etmektedir. Aksine donme
cezasl ise, bor¢luya; herhangi bir borg ihlali
bulunmaksizin, kararlastirilan dénme cezasi
edimini ifa ederek edimin turune gore s6z-
lesmeden donme veya feshetme, yani asil

out any breach of obligation, depending on
the type of act?. The debtor who wants to
be relieved of their obligation by performing
the withdrawal penalty must prove that the
act agreed upon by the parties is a withdraw-
al penalty?. If there is doubt about whether
the condition provided between the parties
is a penalty clause or a withdrawal penalty,
the existence of the penalty clause should
be accepted?.

I1l. COMPENSATION FOR
EXCESS (ADDITIONAL)
DAMAGES

As is known, the penalty clause is an instru-
ment used to encourage the debtor to fulfill
the main obligation and to secure the perfor-
mance of the act. For the function of the pen-
alty clause to be effective, the penalty clause
must be higher than the anticipated compen-
sation amount. However, when determining
the penalty clause, there is not yet a breach
of obligation, and therefore no damage has
occurred. Considering the complexity and
dynamic nature of commercial life, the ac-
tual damage can exceed the predetermined
penalty clause. In this case, the deterrent
and security-providing function of the pen-
alty clause becomes insufficient. To protect
the rights of the parties in accordance with
the purpose of the contract, it is necessary
to compensate for damages exceeding the
penalty clause. The legislator, considering
this need, has regulated the issue of com-
pensation for damages exceeding the pen-
alty clause in Article 180/2 of the TCO®*. It
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borcu sona erdirme imkani tanimaktadir?’.
Donme cezasini ifa ederek borcundan kur-
tulmak isteyen borglu, taraflann kararlastir-
diklar edimin dénme cezasi oldugunu ispat
etmek durumundadir®, Taraflar arasinda 6n-
gorulen kosulun cezai sart mi dénme cezasi
mi oldugu konusunda tereddute dusulurse,
cezai sartin varligi kabul edilmelidir?.

111. ASKIN (MUNZAM) ZA-
RARIN TAZMIiNi

Bilindigi Uzere, cezai sart, bor¢lunun asil
borcunu yerine getirmesini tesvik etmek ve
edimin ifasini guvence altina almak amaciy-
la kullanilan bir enstrumandir. Cezai sartin
bu fonksiyonunun etkili olabilmesi icin ce-
zai sartin, 6ngorulen tazminat miktarindan
daha yuksek olmasi gerekmektedir. Ancak
cezai sart belirlenirken ortada henuz bir bor-
ca aykinlik ve dolayisiyla meydana gelmis
bir zarar yoktur. Ticari hayatin karmasikligi
ve dinamik yapisi géz énune alindiginda,
gerceklesen zararin, 6nceden belirlenen ce-
zai sarti agmasi olasidir. Bu durumda, cezai
sartin caydirici ve guvence saglayici islevi
yetersiz kalmaktadir. S6zlesmenin amacina
uygun olarak taraflarin haklarini koruyabil-
mek icin, cezai sarti asan zararin da tazmin
edilebilmesi gerekmektedir. Bu ihtiyaci go-
zeten kanun koyucu, TBK m. 180/2'de cezai
sartl asan zararin tazmini hususunu hukam
altina almistir®®. Eklemek gerekir ki, cezai
sarta iliskin hukumlerden yalnizca hakimin
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should be added that only the provision in
Article 182/3 of the TCO?", which allows the
judge to reduce the penalty clause deemed
excessive, is accepted as mandatory, and the
parties can agree that damages exceeding
the penalty clause cannot be claimed within
the framework of the principle of freedom of
contract®. Likewise, the parties may agree
that both the penalty clause and compensa-
tion can be claimed separately. In this case,
the importance of excess damages will be
eliminated, and both the penalty clause
amount and the damage incurred within
the framework of general provisions®® will
be claimed®.

A. Claim For Compensation
Of Damages Exceeding The
Penalty Clause

1. Conditions For Claiming Ex-
cess Damages

The second paragraph of Article 180 of the
TCO, titled “Relationship Between Penalty
and Damage,” provides the following provi-
sion regarding the compensation of excess
damages: “If the damage suffered by the
creditor exceeds the agreed penalty amount,
the creditor cannot claim the excess amount
unless they prove the debtor’s fault”®. Ac-
cordingly, the conditions for claiming com-
pensation for damages exceeding the pen-
alty clause can be listed as follows: (i) The
existence of damage exceeding the penalty
clause, (ii) the debtor’s fault in the non-per-
formance, untimely performance, or improp-
er performance of the obligation, (iii) a causal
link between the debtor’s breach and the re-
sulting damage.

As explained in the relevant sections above,
the existence of damage was not required to
claim the penalty clause. However, to claim
damages exceeding the penalty clause, the
creditor must prove the existence of dam-
age. When determining excess damages,
the “actual damage” incurred by the creditor
due to the breach will be taken as the basis.
Accordingly, the expenses avoided and ben-
efits gained by the creditor due to the breach
must be deducted?®. Additionally, if there is
an alternative penalty clause, the creditor’s
counter-performance will also be considered
in determining the actual damage. If the
creditor has not yet performed their obliga-
tion, the value of the creditor’s performance
will be deducted from the compensation
amount according to the difference theory.

asir goérdugu cezai sarti indirmesine iligkin
olan TBK 182/3 hukmunun3' emredici nite-
likte oldugu kabul edildiginden taraflarin, ce-
zai sartl asan zararin talep edilemeyecegini
kararlastirmalari, s6zlesme serbestisi ilkesi
cercevesinde, mumkundur®?. Keza taraflarin
hem cezai sartin hem de tazminatin ayri ayrn
talep edilebilecegdini kararlastirmalar da s6z
konusu olabilir. Bu durumda ise, askin zararin
6nemi kalmayacak olup hem cezai sart mik-
tar talep edilecek, hem de genel hukamler®?
cercevesinde meydana gelen zarar talep
edilecektir®4.

A. Cezai Sart1 Asan Zararin
Tazmini Talebi

1. Askin Zarar Talebinin Kosullari

TBK'nin “Ceza ile zarar arasindaki iliski" bas-
likli 180. maddesinin 2. fikrasinda askin za-
rarin tazminine iliskin su hukum getirilmistir:
“Alacaklinin ugradigi zarar kararlastirilan ceza
tutarini agryorsa alacakli, borclunun kusuru
bulundugunu ispat etmedikce asan miktari
isteyemez"%. Buna gore cezai sartl asan za-
rarin tazmini talebinin sartlar sdyle siralana-
bilecektir: (i) Cezai sarti asan bir zararin varlig
(ii) borcun hig, zamaninda veya geredi gibi
ifa edilmemesinde bor¢lunun kusurlu olmasi
(iii) borclunun borca aykir davranisi ile do-
gan zarar arasinda uygun bir illiyet baginin
bulunmasi.

Yukarida ilgili bolumlerde acgiklandigi Uzere,
cezai sartin talep edilebilmesiigin, zararin var-
ligr aranmamaktaydi. Ancak cezai sarti asan
zararin talep edilebilmesi icin ise, zararin var-
lginin alacakl tarafindan ispat edilmesi ge-
rekecektir. Askin zarar tespit edilirken, borca
aykirilik nedeniyle alacakli nezdinde dogan
“gercek zarar” esas alinacaktir. Bu dogrultu-
da, borca aykirilik nedeniyle alacaklinin yap-
maktan kurtuldugu masraflar ve elde ettigi
yararlarin mahsup edilmesi gerekecektir®s, Ek
olarak, eger bir secimlik cezai sart mevcut-
sa, alacaklinin karsi edimi de gergek zararin
tespitinde dikkate alinacaktir. Eger alacakli
kendi edimini henuz ifa etmediyse fark te-
orisi uyarinca alacaklinin ediminin degeri
tazminat miktarindan mahsup edilecektir.
Alacaklinin kendi edimini ifa ettigi durumda
ise, alacaklinin edimi, bir muspet zarar kalemi
olarak askin zararin hesabinda gozetilecektir.
ifaya eklenen cezai sartin varligi durumunda

If the creditor has performed their obligation,
the creditor’'s performance will be consid-
ered as a positive damage item in the calcu-
lation of excess damages. In the presence of
a penalty clause added to performance, the
creditor’s claim for performance against the
debtor continues. As a result, the creditor will
continue to be obliged to perform their ob-
ligation against the debtor®”. Regarding the
deduction of default interest, there are differ-
ing opinions on the doctrine. One view in the
doctrine argues that default interest should
also be deducted from excess damages due
to the concern that the creditor may claim
default interest separately from the excess
damages. According to the view we agree
with, default interest should be considered
as one of the items of excess damages, and
there is no need to deduct default interest
separately. It should be noted that, accord-
ing to both views, there is no difference in the
amount the creditor will receive; the creditor
only presents their claims under different
items38,

Another condition for claiming excess dam-
ages is the debtor’s fault in the non-perfor-
mance of the obligation. The legislator, with
Article 180/2 of the TCO®, has introduced
a provision contrary to the presumption of
fault applicable in contractual compensa-
tion claims for the compensation of damag-
es exceeding the penalty clause. According
to Article 112 of the TCO*, which is general
regarding contractual compensation claims,
the debtor is presumed to be at fault in the
occurrence of the breach and cannot be re-
lieved from liability unless they prove that
they are not at fault. According to Article
180/2 of the TCO*', the creditor is obliged to
prove the debtor’s fault in the breach of the
obligation to claim compensation for damag-
es exceeding the penalty clause. This provi-
sion, which reverses the burden of proof, is
criticized by many authors in the doctrine
because it is inconsistent with the purpose
of the penalty clause*. In our opinion, it is
not appropriate to introduce an exception
to the general rule in the compensation of
damages exceeding the penalty clause. In
compensation claims arising from contracts
without a penalty clause, the creditor can
claim their damage without any proof of the
debtor’s fault, while in compensation claims
arising from contracts with a penalty clause
intended to secure the creditor’s claim, the
burden of proving the debtor’s fault is placed
on the creditor, creating an inconsistent situ-
ation. Moreover, leaving aside the criticisms
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ise, alacaklinin borgluya karsi ifa talebi de-
vam etmektedir. Bunun bir sonucu olarak
ise, alacakli, kendi edimini borg¢luya karsi ifa
etmekle yuktumlu olmaya devam edecektir®.
Temerrut faizinin dusulmesine iliskin olarak
ise doktrinde fikir ayriliklar bulunmaktadir.
Doktrindeki bir gorus, alacaklinin temerrut
faizini, agkin zarar talebinden ayri olarak talep
edebilecegi endisesiyle, temerrit faizinin de
askin zarardan dusulmesi gerektigini savun-
maktadir. Bizim katildigimiz goruse gore ise,
temerrut faizi, agkin zararn kalemlerinden biri
olarak ele alinmali ve ayrica temerrut faizinin
dusulmesine gerek olmamalidir. Belirtmek
gerekir ki, iki gbrus uyarinca da alacaklinin
elde edecegi tutarda bir farklilik olmamakta,
yalnizca, alacakli taleplerini farkli kalemler
altinda ileri surmektedirse.

Askin zararin talep edilebilmesi i¢in aranan
bir diger sart, borcun ifa edilmemesinde
bor¢lunun kusurunun bulunmasidir. Kanun
koyucu, TBKm. 180/2 hukmu®*ile, cezai sarti
asan zararin tazmininde, sozlesmelere dayall
tazminat taleplerinde gecerli olan kusur ka-
rinesinin aksine bir hukum getirmistir. S6z-
lesmesel tazminat taleplerine iligkin genel
hukum niteliginde olan TBK m. 1124 uyarin-
ca, borglu, borca aykiriigin meydana gelme-
sinde karine olarak kusurludur ve kendisine
hicbir kusur isnat edilemeyecegini ispat et-
medikge sorumluluktan kurtulamamaktadir.
TBK m. 180/2 hukmune*' gore ise, alacakli,
cezai sartl agan zararin tazmini i¢in, borcun
ihlal edilmesinde borglunun kusuru oldugu-
nu ispat etmekle yukumladar. ispat yukun,
aksine c¢eviren bu hukum, doktrinde birgok
yazar tarafindan, cezai sartin amaciyla bag-
dasmadigi gerekcesiyle elestirilmektedir
Kanaatimizce de cezai sarti asan zararin
tazmininde genel kurala istisna getirilmesi
isabetli degildir. Cezai sart ongorulmeyen
sozlesmelerden dogan tazminat taleplerin-
de alacakli, bor¢lunun kusuruna dair higbir
ispat faaliyeti gerceklestirmeksizin zararini
talep edebilirken, alacaklinin alacagini temi-
nat alma amaciyla cezai sartin 6ngoruldugu
sozlesmelerden dogan tazmin taleplerinde
alacakliya, bor¢lunun kusurunu ispat etme
kulfeti getirilmesi kendi icerisinde geliskili bir
durumyaratmaktadir. Bunun yaninda, kanun
hukmune yonelik elestiriler bir yana birakila-
cak olursa, kusursuz sorumluluk hallerinde
ilgili hukmun nasil yorumlanacagina iliskin
olarak ise doktrindeki hakim fikir; agkin za-
rarin tazmini talebinin kusursuz sorumluluk
hallerinden birine dayandigi durumlarda
kusurun ispatinin gerekmeyecedi yonun-
dedir®.
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of the legal provision, the prevailing opinion
in the doctrine regarding how the provision
will be interpreted in cases of strict liability is
that proof of fault will not be required if the
claim for compensation of excess damages
is based on one of the cases of strict liability*.

The final condition for the compensation of
excess damages is the existence of a caus-
al link between the excess damage and the
breach of the main obligation, as required in
all liability regimes. If there is no causal link
between the excess damage and the breach,
the claim for compensation of excess damag-
es cannot be made*4. The prevailing opinion

in the doctrine accepts that the breach here
is the breach that makes the penalty clause
due, that is, the breach of the act attached
to the penalty clause. However, according
to one view in the doctrine, this provision al-
lows the creditor to claim compensation for
all their damages, and as a result, not only
the breach that makes the penalty clause
due but also all breaches under the contract
that cause damage to the creditor fall within
the scope of this provision. Consequently,
this minority view in the doctrine interprets
the scope of the provision more broadly and
considers the causal link more broadly*.

In conclusion, if the main obligation is
breached, the creditor can claim the penalty
clause without proving their damage, but if
there are damages exceeding the penalty
clause, they must prove the damage and
the debtor’s fault to claim compensation.
It should be added that even if the credi-
tor claims their excess damages, they can

Askin zararin tazminii¢in son sart ise, tum so-
rumluluk rejimlerinde arandigi gibi, meydana
gelen askin zarar ile asil borcun ihlali arasin-
da uygun bir illiyet baginin bulunmasidir.
Meydana gelen askin zarar ile ihlal arasinda
uygun illiyet baginin var olmadigi durumda,
askin zararin tazmini talep edilemeyecektir®4.
Doktrindeki hakim fikir buradakiihlalin, cezai
sarti muaccel kilan ihlal oldugu, yani, cezai
sarta baglanan edime aykirilik oldugunu ka-
bul etse de doktrindeki bir géruse gore, bu
hukam alacakliya batun zararlarini tazmin
ettirme imkani vermektedir ve bunun bir
sonucu olarak, yalnizca cezai sarti muaccel
hale getiren ihlal degil, s6zlesme tahtindaki

alacakliyr zarara ugratan tum ihlallerin do-
gurdugu zararlar bu hukmun kapsamina gir-
mektedir. Sonuc olarak doktrindeki bu azinlik
gorusu, hukmuan kapsamini daha genis yo-
rumladigindan uygun illiyet bagini da daha
genis ele almaktadir®.

Sonugc olarak, asil borg ihlal edildigi taktirde
alacakli; zararini ispat etmeksizin cezai sarti
talep edebilecek fakat cezai sarti asan zarari
varsa bunun tazmini igin zarari ve bor¢lunun
kusurlu oldugunu ispat etmek durumunda
olacaktir. Eklemek gerekir ki, alacakli agkin
zararini talep etse dahi, cezai sarta kadar olan
zararini, agkin zarar talebi olmaksizin talep
edilen cezai sartin sartlanyla ayni olarak, za-
rarini ve borglunun kusurlu oldugunu ispat
etmeksizin, talep edebilecektir. Buna gore
cezai sart miktarina kadar olan zararini; zarar
ve kusura dair herhangi bir ispat faaliyeti yu-
rutmeksizin, cezai sarti asan zararini ise zara-
ri ve bor¢lunun kusurunu ispat ederek talep
edebilecektir. Bu yol, toplam zarar miktari ile

claim their damage up to the penalty clause
amount without proving their damage and
the debtor’s fault, under the same condi-
tions as the penalty clause claimed without
an excess damage claim. Accordingly, they
can claim their damage up to the penalty
clause amount without any proof of activity
regarding damage and fault, and they can
claim their excess damages by proving the
damage and the debtor’s fault. This method
can be preferred in cases where there is not
a significant difference between the total
damage amount and the act agreed upon
as a penalty clause. However, it should be
noted that in cases where the penalty clause
is significantly lower than the total damage
amount, the creditor may waive the penalty
clause claim and directly seek compensation
for their damage under general provisions*.
As previously stated, according to general
provisions, the debtor is presumed to be at
fault in contractual compensation claims,
while in the compensation of damages ex-
ceeding the penalty clause, the creditor must
also prove the debtor’s fault. Accordingly, in
cases Where the penalty clause is significant-
ly lower than the actual damage, it may be
more advantageous for the creditor to waive
the penalty clause claim and seek compen-
sation under general provisions.

2. Type Of Act Agreed As Penalty
Clause And Excess Damages

It is possible to agree on the penalty clause
as money or any act with economic value®’.
However, there is no regulation in the TCO
regarding the effect of the type of act agreed
as a penalty clause on the compensation of
damages exceeding the penalty clause. In
German law, if the penalty clause is agreed
as an act other than money, it is accepted
that excess damages cannot be compensat-
ed due to the difficulty of determining the
value of the act agreed as a penalty clause.
According to § 342 of the German Civil Code
("BGB"), if an act other than the payment of
a sum of money is promised as a penalty
clause, excess damages cannot be claimed
if the penalty clause is claimed“®. In Turkish
and Swiss law, however, no difference is
foreseen regarding the type of act agreed
as a penalty clause for the claim of compen-
sation for damages exceeding the penalty
clause. Since no restriction in the TCO pre-
vents the claim of excess damages when
an act other than a monetary act is agreed
as a penalty clause, it should be accepted
that excess damages can be claimed even

CEZAI SARTIN ASILMASI DURUMUNDA ZARAR TAZMINI

cezai sartolarak kararlastirilan edim arasinda
buyuk bir fark olmayan hallerde tercih edile-
bilecek bir yoldur. Ancak ifade etmek gerekir
ki, cezai sartin toplam zarar miktarina gore
onemli 6lcude dusuk kaldigi durumlarda,
alacakli cezai sart talebinden vazgecerek,
dogrudan genel hukumler uyarinca*® zararini
tazmin yoluna da gidebilecektir. Daha 6nce
ifade edildigi Uzere, genel hukumlere gére
sozlesmesel tazminat talebinde karine olarak
bor¢lu kusurludur, cezai sarti asan zararin
tazmininde ise alacaklinin ayrica borglunun
kusurunu ispat etmesi gerekmektedir. Buna
gore, cezai sartin meydana gelen zarara ki-
yasla ciddi 6l¢ude dusuk kaldigi durumlarda
alacaklinin cezai sart talebinden vazgecip
genel hukumler uyarinca tazminat talep et-
mesi, alacakli agisindan daha avantaijli bir yol
olabilecektir.

2. Cezai Sart Olarak Kararlastiri-
lan Edimin Taru ve Askin Zarar

Cezai sartin, para veya ekonomik degeri olan
herhangi bir edim olarak kararlastiriimasi
mumkandur?’. Cezai sart olarak kararlasti-
rilan edimin tarunan, cezai sarti asan zara-
rin tazminine etkisi konusunda ise TBK'da
herhangi bir dazenleme bulunmamaktadir.
Alman hukukunda cezai sartin para disinda
bir edim olarak kararlastinlmasi durumun-
da, cezai sart olarak kararlastirilan edimin
degerinin tespit edilmesinin zorlugu nede-
niyle, askin zararin tazmin edilemeyecegi
kabul edilmektedir. Alman Medeni Kanunu
("BGB"), 342 uyarinca; cezai sart olarak bir
miktar paranin édenmesinden baska bir edi-
min taahhut edildigi durumlarda, cezai sart
talep edilirse askin zarar talep edilemeye-
cektir’®, Turk ve isvigre hukukunda ise, cezai
sarti asan zararin tazmini talebi icin cezai sart
olarak kararlastinlan edimin tura bakimin-
dan herhangi bir farklilik ongoéralmemistir.
TBK’da para edimi disinda bir edimin cezai
sart 6ngorulmesi durumunda asgkin zarar
talebinin ileri surtlemeyecegine yonelik bir
kisitlama getirilmediginden, cezai sartin para
edimi disinda bir edim olarak 6ngoéruldugu
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when the penalty clause is agreed as an
act other than a monetary act. Considering
the purpose of the penalty clause, it would
not be correct to accept the contrary solely
due to practical difficulties without a legal
restriction, contrary to the intentions of the
parties. In a matter not restricted by legal reg-
ulation, the intentions of the parties should
be given precedence. As a natural result, if it
is understood from the expressions used in
the declarations of intent of the parties who
agreed on an act other than money as a pen-
alty clause that their intention is not to claim
excess damages, it should be accepted that
excess damages cannot be claimed.

It should be added that this issue is contro-
versial in the doctrine, and some authors ar-
gue that if the subject of the penalty clause
is an act other than money, damages exceed-
ing the penalty clause cannot be compensat-
ed*. However, the prevailing view®, which
we also agree with, is that the type of act that
is the subject of the penalty clause does not
affect the claim for compensation of damag-
es exceeding the penalty clause.

3. Types Of Penalty Clause and
Excess Damages

As stated, there are two types of penalty
clauses: alternative penalty clauses and
penalty clauses added to performance. Re-
garding the alternative penalty clause, there
is a consensus in the doctrine that the claim
for compensation of damages exceeding the
penalty clause is possible. However, there
are different opinions in the doctrine regard-
ing whether excess damages can be claimed
in the presence of a penalty clause added to
performance. Essentially, Article 180/2 of the
TCO®, which regulates the compensation
of damages exceeding the penalty clause,
does not make a distinction regarding the
type of penalty clause. Therefore, it should
not be accepted that compensation for dam-
ages exceeding the penalty clause added to
performance is not possible by making a dis-
tinction not foreseen by the law. One view
in the doctrine® states that excess damag-
es cannot be claimed in the presence of a
penalty clause added to performance, but
the prevailing opinion in the doctrine and
the Supreme Court also believe that excess
damages can be claimed in this case®. Ex-
cess damages exceeding the penalty clause
added to performance occur especially in
cases where the debtor violates the time of
performance.

hallerde de askin zararin talep edilebilecegi-
ni kabul etmek gerekmektedir. Oyle ki, cezai
sartin amaci dikkate alindiginda, kanuni bir
sinirlama olmaksizin sirf pratik zorluklar ne-
deniyle, taraflarin iradelerine aykir olarak,
aksinin kabult dogru olmayacaktir. Kanuni
duzenlemeyle sinirlama getirilmeyen bir hu-
susta taraflann iradelerine Gstunluk tanimak
gerekecektir. Bunun dogal bir sonucu olarak,
e@er para disinda bir edimi cezai sart olarak
kararlastiran taraflarin irade beyanlarinda
kullandiklar ifadelerden, iradelerinin askin
zararin talep edilememesi yonunde oldugu
anlasiliyorsa, agkin zararin talep edilemeye-
ceginin kabulu gerekecektir.

Eklemek gerekir ki, doktrinde bu husus tar-
tismalidir ve cezai sartin konusunun para
disinda bir edim olmasi halinde, cezai sarti
asan zararin tazmin edilemeyecegini savu-
nan yazarlar da bulunmaktadir*®, Fakat bi-
zim de katildigimiz hakim gorus®’, cezai sar-
tin konusu olan edimin taranun cezai sarti
asan zararin tazmini talebini etkilemeyecegi
yonundedir.

3. Cezai Sartin Turleri ve Askin
Zarar

Belirtildigi Uzere, cezai sartin iki turt bulun-
maktadir: Secimlik cezai sart ve ifaya eklenen
cezai sart. Secimlik cezai sart bakimindan, ce-
zai sarti asan zararin tazmini talebinin mum-
kun olduguna dair doktrinde gorus birligi s6z
konusudur. ifaya eklenen cezai sartin varlig
durumunda askin zararin talep edilip edile-
meyecegi hususunda ise doktrinde farkl fi-
kirler bulunmaktadir. Esasen, cezai sartiasan
zararin tazminini hukum altina alan TBK m.
180/2 hukm®', cezai sartin turt bakimindan
bir ayrnima gitmemistir. Bu nedenle kanunun
ongormedigi bir ayrim yapilarak ifaya ekle-
nen cezaisartiagan zararin tazminin mamkuan
olmadigi kabul edilmemelidir. Ogretideki bir
gorus®?, ifaya eklenen cezai sartin varliginda
cezai sartl asan zararin talep edilemeyece-
gini ifade etse de doktrindeki hakim fikir ve
Yargitay da bu durumda askin zararin talep
edilebilecegi kanaatindedir®. ifaya eklenen
cezai sartl agan zarar, uygulamada 6zellikle
borglu tarafindan ifazamaninin inlal edilmesi
durumlarinda s6z konusu olmaktadir.

4. Loss Of The Right To Claim The
Penalty Clause

First of all, for the claim for damages exceed-
ing the penalty clause to be possible and
meaningful, logically, the penalty clause
must be claimable and claimed. As previ-
ously stated, the penalty clause is an acces-
sory obligation, and its fate depends on the
existence of the main obligation and the va-
lidity of the contract in which it is included.
Therefore, it is necessary to address the sit-
uations that terminate the contract and debt
relationship. In this context, the termination
of the contract through declarations of with-
drawal and termination will come into ques-
tion. Withdrawal is a right that can be used
in contracts with instantaneous performance,
while termination is a right that can be used
in contracts with continuous performance®.

Regarding withdrawal, which is one of the
cases of termination of the contract, as a
natural result of the accessory nature of the
penalty clause, if the contract is withdrawn
from, the penalty clause and consequently
the compensation for damages exceeding
the penalty clause cannot be claimed. In the
event of withdrawal from the contract, ac-
cording to the prevailing view in Swiss and
Turkish law, the contract is terminated retro-
actively (ex tunc), that is, from the moment it
was established. In this case, the creditor can
only claim compensation for their negative
damage under general provisions®®. Regard-
ing termination, in the event of termination of
the contract, the claim for the penalty clause
and consequently excess damages will be
possible for breaches of obligation that oc-

CEZAI SARTIN ASILMASI DURUMUNDA ZARAR TAZMINI

4. Cezai Sarti Talep Hakkinin
Kaybi

Oncelikle, cezai sarti asan zarar talebinin s6z
konusu olabilmesi ve anlam kazanabilmesi
icin, mantik geregi, cezai sartin talep edilebi-
liyor durumda olmasi ve talep edilmesi gerek-
mektedir. Cezai sart ise daha 6nce ifade edil-
digi uzere, fer'i nitelikte bir bor¢ olup kaderi,
asil borcun varligina ve yer aldigi s6zlesme-
nin gecerliligine baglidir. O halde s6zlesme
ve borg iligkisini sona erdiren durumlari ele
almak gerekmektedir. Bu dogrultuda doén-
me ve fesih beyanlari ile s6zlesmenin sona
erdirilmesi gundeme gelecektir. D6Nme ani
edimli sozlesmelerde kullanilabilen bir hak-
ken, fesih, surekli edimli s6zlesmeler baki-
mindan kullanilabilen bir haktir®“.

Sozlesmenin sona ermesi hallerinden biri
olan donme bakimindan degerlendirmek
gerekirse, cezai sartin fer'iliginin dogal bir so-
nucu olarak, s6zlesmeden donuldugu taktir-
de cezai sart ve buna bagli olarak cezai sarti
asan zararin tazmini de talep edilemeyecektir.
Sozlesmeden donulmesi halinde, isvigre ve
Turk hukuklarindaki hakim goéruse gore, s6z-
lesme gecmise etkili olarak (ex tunc), yani
kuruldugu andan itibaren, ortadan kalkmak-
tadir®. Bu durumda alacakli, yalnizca, genel
hukamler uyarinca olumsuz zararinin tazmi-
nini talep edebilmektedir. Fesih bakimindan
degerlendirilecek olursa ise, sd6zlesmenin
feshi durumunda fesih anina kadar gercek-
lestirilen borca aykiriliklardan 6turu cezai sart
ve buna bagli olarak askin zarari tazmin tale-
bi mumkun olacak, fesihten sonra meydana
gelen borca aykiriliklar bakimindan ise cezai
sartin ve buna bagli olarak asgkin zararin taz-
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B.K'nin 158/3. maddesinde duzenle-
nen ifaya eklenen cezai sart niteligin-
de bulunmasi sebebiyle sézlesmede
kararlastirilan cezai sart miktarini asan
zararini davacinin talep hakki bulun-
dugununkabuluile, ...'in 86/1. madde-
si geregi degerlendirme yapilmasinin
gerektiginin kabult dogru olmustur.”
(Yargitay 11. HD., 21.03.2016 Tarih ve
2016/1483 E., 2016/3107 K. sayili K.).

54 Oguzman/ Oz, Borglar Hukuku
Genel Hukumler Cilt I, 27. Basi, Vedat
Kitapgilik, istanbul, 2022, s. 536.

55 0guzman/ Oz, Borglar Hukuku
Genel Hukumler Cilt I, 2022, s. 5637.
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curred until the moment of termination, but
the claim for the penalty clause and conse-
quently excess damages will not be possible
for breaches of obligation that occur after
termination®®. The reason for this is that the
termination of the contract terminates the
contract with future effect. Additionally, it
should be noted that all the explanations
mentioned are valid if the parties have not
made an agreement on these mattersin their
contracts. Since the provisions regarding the
penalty clause are of a supplementary legal
nature®’, the parties can agree on the con-
trary to all these matters.

Another situation that leads to the loss of the
right to claim excess damages is related to
the penalty clause added to performance.
According to Article 179/2 of the TCO®%, for
the penalty clause added to performance
to be claimed, the performance must not be
accepted unconditionally. Since the creditor
who accepts the performance uncondition-
ally cannot later claim the penalty clause
added to the performance, they naturally
cannot claim their damages exceeding the
penalty clause. In this case, the creditor’s
right to claim compensation for their dam-
age under general provisions is reserved®.
It should be added that there is also a view
in the doctrine that argues that even if the
right to claim the penalty clause is lost ac-
cording to Article 179/2 of the TCO®, dam-
ages exceeding the penalty clause can still
be claimed®’.

mini talebi mumkun olmayacaktir®®. Bunun
nedeni ise, sdzlesmenin feshinin sdzlesmeyi
ileriye etkili olarak sona erdirmesidir. Ek ola-
rak ifade etmek gerekir ki; bahsi gecen tum
aciklamalar, taraflarin s6zlesmelerinde bu
hususlara dair bir kararlastirma yapmadiklari
durumda gecerlidir. Oyle ki, cezai sarta iliskin
hakumler yedek hukuk kurali niteliginde® ol-
dugundan taraflarin tim bu hususlarin aksini
kararlastirmasi mamkundar.

Askin zarar hakkinin kaybina yol agan diger
bir hal, ifaya eklenen cezai kosula iligkin-
dir. TBK'nin 179/2 hukmu®® uyarinca, ifaya
eklenen cezai sartin talep edilebilmesi icin,
ifanin ¢ekincesiz olarak kabul edilmemesi
gerekmektedir. ifayi gekincesiz olarak kabul
eden alacakli ifaya eklenen cezai sarti daha
sonra talep edemeyecegiicin, tabii olarak ce-
zai sarti agan zararini da talep edemeyecek-
tir. Bu durumda alacaklinin genel hukumler
uyarinca zararinin tazminini talep etme hakki
saklidir®®, Eklemek gerekir ki, doktrinde TBK
179/2 hukmu®® uyarinca cezai sarti talep hak-
kinin kaybedilmesi halinde dahi, cezai sarti
asan zararin talep edilebilecegini savunan bir
gorus de bulunmaktadir®.

B. Excess Damages In Terms
Of Institutions Similar To The
Penalty Clause

As mentioned above, some institutions re-
semble the penalty clause in different as-
pects. To present the issue of compensation

for damages exceeding the penalty clause

more comprehensively and clearly, the issue

of excess damages should also be evaluated

in terms of institutions similar to the penalty

clause.

1. Liquidated Damages And Ex-
cess Damages

The differences between liquidated dam-
ages and the penalty clause have been
addressed in the relevant section above.
Accordingly, liquidated damages are the
determination of the damage as a lump sum
act by the parties before the breach occurs.
Regarding whether damages exceeding lig-
uidated damages can be claimed, the solu-
tion should be reached according to the in-
tentions of the parties. In this context, there
are classifications in the doctrine regarding
the types of liquidated damages. According-
ly, liquidated damages are divided into “ab-
solute liquidated damages” and “relative lig-
uidated damages”. This distinction is made
based on the criterion of whether it is possi-
ble to prove the contrary of the determined
amount. Absolute liquidated damages are a
classification for the situation where neither
party can prove the contrary of the amount
determined as a lump sum in the contract. It
is stated in the doctrine that absolute liqui-
dated damages clauses are also like exculpa-
tory agreements. Relative liquidated damag-
es are further divided into two. Accordingly,
if only one of the parties can prove that the
damage is different from the amount deter-
mined as a lump sum, “partial-relative liqui-
dated damages” are in question. Regarding
clauses where both parties can prove that
the actual damage is below or above the
amount determined as a lump sum, it is stat-
ed that there is a liquidated damages agree-
ment aimed at determining the “pure burden
of proof”®2, Whether damages exceeding the
amount determined as a lump sum can be
claimed will be determined according to this
classification. If there is an absolute liquidat-
ed damages agreement, the intentions of
the parties should be respected, and dam-
ages exceeding the amount determined as
a lump sum should not be claimed®®. Addi-
tionally, it is stated in the doctrine that abso-

CEZAI SARTIN ASILMASI DURUMUNDA ZARAR TAZMINI

B. Cezai Sarta Benzer Kurum-
lar Bakimindan Askin Zarar

Yukarida ele alindig Uzere, cezai sart kuru-
muna farkli yonlerden benzesen birtakim
kurumlar bulunmaktadir. Cezai sarti asan
zararin tazmini hususunun daha kapsamli
ve sarih bir sekilde ortaya konulabilmesiicgin
cezai sartla benzesen kurumlar bakimindan
da askin zarar hususunun ayrica degerlendi-
rilmesi gerekmektedir.

1. GOturu Tazminat ve Askin Zarar

Goturu tazminat ve cezai sart arasindaki
farklara yukarida ilgili bolumde deginilmistir.
Buna gore goturu tazminat, taraflarin ihlal
meydana gelmeden 6nce, zarari géturu bir
edim olarak belirlemeleridir. Goturu tazmi-
nati agan zararin talep edilip edilemeyecedi
hususunda ise, taraf iradelerine gore ¢ozu-
me gidilmesi gerekmektedir. Bu dogrultuda
doktrinde géturu tazminatin turlerine dair si-
niflandirmalar mevcuttur. Buna goére gotura
tazminat, "mutlak goéturd tazminat” ve "nispi
goturd tazminat” olmak Uzere ikiye ayrilmak-
tadir. Bu ayrim, belirlenen meblagin aksinin
ispatinin mumkun olup olmadigi kriterine
gore yapilmaktadir. Mutlak goétura tazminat,
taraflardan hicbirinin s6zlesmede goéturu
olarak belirlenen meblagin aksini ispat ede-
memeleri hali i¢in yapilan bir siniflandirma-
dir. Mutlak goéturu tazminat klozlarinin ayni
zamanda sorumsuzluk anlasmasi niteligin-
de oldugu ogretide ifade edilmektedir. Nis-
pi gotaru tazminat ise kendi icerisinde ikiye
ayrilmaktadir. Buna gore, eger taraflardan
yalnizca biri zararin, géturu olarak belirlenen
meblagdan farkli oldugunu ispat edebiliyor-
sa "kismi-nispi goturd tazminat” s6z konusu-
dur. Her iki tarafin da gercek zararin, gotura
olarak belirlenen meblagin altinda veya Us-
tunde oldugunu ispatlamasinin mumkun
oldugu klozlar bakimindan, “salt ispat yuku-
nd" belirlemeye yonelik bir goturu tazminat
anlagsmasinin var oldugu ifade edilmektedir2
Goturu olarak belirlenen meblagi asan zara-
rnn talep edilip edilemeyecegi de bu siniflan-
dirma dogrultusunda belirlenecektir. Eger
bir mutlak goturu tazminat mevcutsa taraf
iradelerine riayet edilmeli ve goétura olarak
belirlenen meblagi asan zarar talep edileme-
melidir®. Bunun yaninda, doktrinde mutlak
gotaru tazminat anlagmalarinin sorumsuzluk
anlasmasi niteliginde degerlendirilmesi ge-
rektigi ifade edilmektedir4. Dolayisiyla her
ne kadar belirlenen miktari agsan zararin ta-
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lute liquidated damages agreements should
be considered exculpatory agreements®.
Therefore, although it is said that damages
exceeding the determined amount cannot
be claimed, Article 115/1 of the TCO®, which
relates to exculpatory agreements, states
that agreements that the debtor will not be
liable for gross negligence will be null and
void. Therefore, if there is gross negligence,
it will be possible to compensate for damag-
es exceeding absolute liquidated damages.
In the presence of partial-relative liquidated
damages clauses, if the creditor is allowed to
prove damage different from the amount de-
termined as a lump sum, it will be accepted
that the creditor has the right to claim their
excess damages. Additionally, it should be
stated that partial-relative liquidated damag-
es agreements are also considered exculpa-
tory agreements in the doctrine®®. As a result,
according to Article 115/1 of the TCO¥, if
the debtor is grossly negligent, the creditor
can claim their excess damages even if they
are not allowed to prove the contrary. In the
presence of a liquidated damages agree-
ment aimed at determining the pure burden
of proof, since both parties can prove that the
actual damage is different from the amount
determined as a lump sum, it should be ac-
cepted that the creditor also has the right to
claim their excess damages.

2. Withdrawal Penalty And Excess
Damages

The difference in nature between the with-
drawal penalty and the penalty clause has
been addressed in the relevant section.
Accordingly, while the penalty clause pro-
vides security for the performance of the
creditor’s claim, the withdrawal penalty, on
the contrary, provides the debtor with the
right to withdraw from the contract or ter-
minate it by performing the act agreed as
a withdrawal penalty, that is, to be relieved
from performing the main obligation. In the
doctrine, it is stated that in cases where the
debtor is relieved from the main obligation
by performing the withdrawal penalty, the
creditor cannot make any further claims and
therefore cannot claim their excess damages.
Considering the nature of the legal institu-
tion of the withdrawal penalty and the pur-
pose of the legislator in introducing this insti-
tution, this approach is appropriate. Indeed,
the purpose of the regulation regarding the
withdrawal penalty is to enable the debtor to
terminate the debt relationship between the
parties by performing only the penalty with-

lep edilemeyecegi sdylense de sorumsuzluk
anlagmalarina iligkin TBK m. 115/1 hukmu®s,
bor¢lunun agir kusurundan sorumlu olmaya-
cagina yonelik anlasmalarin kesin hukimsuz
olacagini ifade etmektedir. Bu nedenle agir
kusur mevcutsa mutlak goéturu tazminati
asan zararin da tazmini mumkun olacaktir.
Kismi-nispi goétura tazminat klozlarinin varli-
g1 halinde ise, eger alacakliya gotura olarak
belirlenen bedelden farkli zarar ispati yapma
imkani taninmissa, elbette alacaklinin agkin
zararini talep etme hakkinin var oldugu kabul
edilecektir. Bunun yaninda kismi-nispi gotu-
ru tazminat anlagsmalarinin da doktrinde so-
rumsuzluk anlasmasi olarak degerlendirildigi
ifade edilmelidir®. Bunun bir sonucu olarak,
kendisine aksini ispat imkani taninmayan
alacakli bakimindan da TBK 115/1 hukmu®”
geregi, borclunun agir kusuru bulunuyorsa,
alacakli agskin zararini talep edebilecektir.
Salt ispat yukunu belirlemeye yonelik bir
goturu tazminat anlasmasinin varligi halin-
de ise, her iki taraf da gercek zararin goturu
olarak belirlenen meblagdan farkli oldugunu
ispatlayabileceginden, alacaklinin da agkin
zararini talep etme hakkinin var oldugu kabul
edilmelidir.

2. D6nme Cezasi ve Askin Zarar

ilgili bolumde donme cezasl ve cezai sart ara-
sindaki mahiyet farkina deginilmistir. Buna
gore, cezai sart ile, alacaklinin alacaginin ifa-
sina yonelik bir guvence saglanirken donme
cezasl aksine bor¢luya ddnme cezasi olarak
kararlastirilan edimi ifa ederek s6zlesmeden
donme veya fesih, yani asil borcu ifa etmek-
ten kurtulma hakki saglamaktadir. Doktrinde,
borclunun dénme cezasini ifa ederek asil
borctan kurtuldugu durumlarda, alacaklinin
ayrica herhangi bir talepte bulunamayacagi
ve dolayisiyla agkin zararini da ileri suiremeye-
cegi ifade edilmektedir. Donme cezasi huku-
ki kurumunun niteligi ve kanun koyucunun
bu kurumu getirmekteki amaci da gozetil-
diginde bu yaklasim isabetlidir. Ger¢ekten
de ddbnme cezasina iliskin getirilen duzenle-
menin amaci, bor¢lunun, yalnizca cezayi ifa
ederek baska herhangi bir yukamluluk altina
girmeksizin taraflar arasindaki borg iligkisini
sona erdirebilmesidir. Dolayisiyla, kanun ko-
yucunun amacina aykiri olarak, dénme ceza-
sini ifa eden borg¢ludan ayrica askin zararin
talep edilmesi kabul edilmemektedire®,

outassuming any other obligation. Therefore,
contrary to the purpose of the legislator, it is
not acceptable to claim excess damages
from the debtor who performs the withdraw-
al penalty®®.

In addition, although it is generally accept-
ed that damages exceeding the withdrawal
penalty cannot be claimed, there is a legal
exception to this. According to Article 446/2
of the TCO®, which relates to general ser-
vice contracts, the debtor who wants to be
relieved from the non-compete obligation is
allowed to be relieved from their obligation
by performing the withdrawal penalty. Con-
trary to the general situation regarding the
withdrawal penalty, the creditor is given the
right to claim their excess damages in this
case’’.

IV. CONCLUSION

The penalty clause is an important tool that
secures the performance of the obligation
in contractual relationships and encourag-
es the debtor to perform. However, due to
the dynamic nature of commercial life, it is
possible for the anticipated penalty clause
not to cover the actual damage, that is, for
the penalty clause to be exceeded. In this
case, to protect the rights of the parties by
the purpose of the contract, the possibility
of compensating for damages exceeding
the penalty clause is foreseen. Article 180/2
of the Turkish Code of Obligations provides
that if the damage suffered by the creditor
exceeds the penalty clause, the creditor can

CEZAI SARTIN ASILMASI DURUMUNDA ZARAR TAZMINI

Bunun yaninda genel olarak donme ceza-
sini asan zararin talep edilemeyecegi kabul
edilse de bunun kanuni bir istisnasi mevcut-
tur. Genel hizmet s6zlesmelerine iligkin olan
TBK m. 446/2 hukmunce®®, rekabet yasagi
borcundan kurtulmak isteyen borclunun
donme cezasini ifa ederek borcundan kurtul-
masi imkani taninmistir. DOnme cezasindaki
geneldurumun aksine, alacakliya bu durum-
da dénme cezasini asan zararini talep etme
hakki taninmigtir’®.

IV. SONUC

Cezai sart, sozlesme iligkilerinde borcun ifa-
sini guvence altina alan ve borcgluyu ifaya
tesvik eden énemli bir aracgtir. Ancak ticari
hayatin dinamik yapisi geregi, 6ngorulen
cezai sartin gerceklesen zarari karsilamamasi,
yani cezai sartin agilmasi mamkundur. Bu du-
rumda, s6zlesmenin amacina uygun olarak
taraflann haklarini koruyabilmek ading, cezai
sartiasan zararin tazmini imkani 6ngoérulmus-
tar. Turk Borglar Kanunu madde 180/2, ala-
caklinin; ugradigi zararin cezai sarti agmasi
halinde, ugradigi zarari ve borclunun kusu-
ru bulundugunu ispatlamasi kaydiyla, asan
miktari talep edebilecegini hukum altina al-
mistir. Bu hukum, kusurun ispati bakimindan
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claim the excess amount, provided that they
prove the damage suffered and the debtor’s
fault. This provision deviates from the gener-
alrule in contract law regarding the proof of
fault and reverses the presumption of fault.
In this respect, the relevant provision is said
to weaken the deterrent and security-pro-
viding function of the penalty clause and is
subject to many criticisms. The purpose of
the legislator is to strike a balance between
the interests of the debtor and the creditors.

While the compensation of damages ex-
ceeding the penalty clause holds an import-
ant place in contract law, it can lead to some
uncertainties in practice. Especially the lack
of a clear distinction between the penalty
clause and liquidated damages can lead to
problems regarding whether damages ex-
ceeding the penalty clause can be claimed.
Therefore, itisimportant for the parties to use
clear and precise expressions when regulat-
ing the provisions of the penalty clause in
their contracts and, therefore, to prevent pos-
sible disputes by determining whether they
have agreed on alump sum act as estimated
damage before the breach occurs or wheth-
er they have foreseen a contractual penalty
to encourage performance. In addition, the
type of penalty clause (alternative or added
to performance) and the type of act agreed
as a penalty clause are also controversial
issues in the doctrine regarding whether
excess damages can be claimed. Although
the withdrawal penalty may confuse due
to being regulated in the same section as
the penalty clause provisions in the TCO, it
is stated in the doctrine that it is not like a
penalty clause, and itis accepted that excess
damages cannot be claimed in the withdraw-
al penalty due to its different nature from the
penalty clause. Furthermore, in the event of
the penalty clause being exceeded, a me-
ticulous examination should be conducted
in light of the doctrine and Supreme Court
decisions regarding the determination of ex-
cess damages and the proof of fault”.

sOzlesmeler hukukundaki genel kuraldan ay-
rilarak kusur karinesini tersine ¢evirmistir. Bu
yonuyle ilgili hukmun, cezai sartin caydirici
ve guvence saglayiciislevini zayiflattigi ifade
edilmekte ve bircok elestiriye maruz kalmak-
tadir. Kanun koyucunun amaci ise, borclu
ve alacaklari menfaatleri arasinda bir denge
kurmaktir.

Cezai sartl asan zararin tazmini, s6zlesme
hukukunda 6nemli bir yere sahip olmakla
birlikte, uygulamada bazi tereddutlere yol
acabilmektedir. Ozellikle cezai sart ile goturu
tazminat arasindaki ayrimin net olarak yapil-
mamasi, cezai sarti asan zararin talep edilip
edilemeyecegi konusunda sorunlarayol aga-
bilmektedir. Bu nedenle, taraflarin s6zlesme-
lerinde cezai sart hukumlerini duzenlerken
aclk ve net ifadeler kullanmalari ve dolayisiy-
lg, taraflarin daha sonra vakit kaybedilmeme-
siadina borca aykinligin dogmasindan énce
yalnizca tahmini zarar mahiyetinde goéturu bir
edim mi kararlastirdiklari, yoksa ifaya tesvik
amaciyla bir s6zlesme cezasi mi ngordukle-
ri olasi uyusmazliklarin énune gegilmesi agi-
sindan dnem arz etmektedir. Bunun yaninda,
cezai sartin turu (secimlik veya ifaya eklenen)
ve cezai sart olarak kararlastirilan edimin tart
de askin zararin talep edilip edilemeyecegi
konusunda ogretide tartismali olan husus-
lardir. D6nme cezasl ise, TBK'da cezai sart
hukamleri ile ayni bolumde duzenlenmesi
nedeniyle kafa karisikligina yol acabilecek
olsa da ogretide cezai sart niteliginde olma-
digi ifade edilmekte ve cezai sarttan farkli
olan mahiyeti itibariyle donme cezasinda
askin zararin talep edilmesinin mumkuan ol-
madigi kabul edilmektedir. Ayrica, cezai sar-
tin asilmasi durumunda, askin zararin tespiti
ve kusurun ispati gibi konularda, doktrin ve
Yargitay kararlari 1siginda titiz bir inceleme
yapilmasi gerekmektedir.
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