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This article examines the validity requirements and limitations of disclaimer
agreements. It begins by defining the concept and outlining the conditions for va-
lidity. Subsequently, it explores and explains the limitations of disclaimer agree-

ments under specific subheadings.

Bu makalede sorumsuzluk anlasmalarimin gecerlilik kosullar: ve simirlar: bashgr al-
tinda 6nce kavram tamimlamasi yapilip gecerlilik kosullar1 belirtilmis daha sonra alt
bashiklar altinda sorumsuzluk anlasmalarimin smirlari incelenmis ve anlatilmistir.
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I.INTRODUCTION

While the principle of freedom of contract
allows parties to agree on any subject in
any manner they choose, this freedom is not
unlimited. In certain circumstances, partic-
ularly those dictated by the subject matter
of the contract and the status of the parties,
the legislature intervenes to balance the
rights of the parties and prevent unfair prac-
tices. Disclaimer agreements are one type
of contract affected by these regulations.
This article comprehensively addresses the
concept of disclaimer agreements, their
validity requirements, and their limitations.
Disclaimer agreements frequently appear in
practice. Often, they appear as attachments
to contracts we sign without realizing it. This
article explores and answers questions such
as: what constitutes a disclaimer agreement,
what are the requirements for its validity, in
which areas can they be encountered, andin
which areas are they prohibited.

A. Concept and Definition

A disclaimer agreement, essentially regulat-
ed under article 112 of the Turkish Code of
Obligations (“TCO")", refers to agreements
aimed at eliminating the debtor’s liability
arising from the non-performance of an obli-

I. GiRIS

So6zlesme serbestisi ilkesi, taraflarin istedik-
leri konuda, istedikleri sekilde anlasma yap-
malarina olanak tanisa da bu 6zgurluk sinirsiz
degildir. Ozellikle sozlesmenin konusunun
ve taraflarinin durumunun gerektirdigi bazi
durumlarda, kanun koyucu devreye girerek
taraflarin haklarini dengelemeyi ve haksiz
uygulamalarn engellemeyi amagclar. Sorum-
suzluk anlagmalari da bu duzenlemelerden
etkilenen s6zlesme turlerinden biridir. Bu ma-
kalede de sorumsuzluk anlagmasi kavrami,
sorumsuzluk anlagsmalarinin gecerlilik kosul-
lari ve sinirlar kapsamli sekilde ele alinmigtir.
Uygulamada sorumsuzluk anlagmalari siklik-
la karsimiza ¢cikmaktadir. Cogu zamanda biz
fark etmeden imzaladigimiz bir s6zlesmenin
eki olarak karsimiza ¢ikabilmektedir. Makale-
mizde; bir sorumsuzluk anlagmasi nasil olur,
gecerlilik sartlari nelerdir, hangi alanlarda
karsimiza cikabilir veya hangi alanlarda kar-
simiza ¢gikamaz gibi sorularin cevaplar aras-
tinlmig ve aktarilmistir.

A. Kavram Ve Tanim

Sorumsuzluk anlagmasi esasen Turk Borg-
lar Kanunu (“TBK ”)" m.112'de duzenlenen
borglunun borcunu ifa etmedigi hallerde
dogacak sorumlulugunun ortadan kaldiril-
masi amaci guden soézlesmeleri ifade eder.

gation. Through this agreement, the debtor
can be released from the liability that would
otherwise arise from their failure to fulfill the
obligation. With this agreement, the parties
agree to a potential future compensation
relationship between them. The positive
increase that would normally occur in the
creditor's assets due to a breach of contract

is prevented by this waiver agreement. A dis-
claimer agreement is also a beneficial trans-

action for the debtor. This is because they
are released from the obligation they would
otherwise be liable for due to their breach of
contract, and their assets are not negatively
affected.

The criterion set by the legislator for com-
pensation of damages arising from non-per-
formance of an obligation is fault-based lia-

bility. Article 112/1 of the TCO states that if
an obligation is not performed at all or not
performed properly, the debtor is obliged
to compensate the creditor for the resulting
damage unless they can prove that no fault
can be attributed to them. As understood
from this provision, the legislator presumes
the debtor’s fault. Accordingly, for the debtor
to be held liable, fault is required, but fault is
also presumed
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Bu anlasma sayesinde bor¢lunun, borcunu

yerine getirmedigi i¢cin dogacak sorumlu-

luktan kurtulmasi mumkun olmaktadir. Bu
sozlesme ile taraflar, aralarinda gelecekte
¢citkma ihtimali olan tazminat iligkisi hakkinda
bir anlasma akdetmektedirler. Borca aykir

davranis gerceklestiginde alacaklinin mal-
varliginda gerceklesmesi gereken pozitif ar-
tis bu tasarruf s6zlesmesiyle engellenmek-

tedir. Sorumsuzluk anlagsmasi ayni zamanda

bor¢lu icinde kazandirici islem hukmunde-
dir. Zira kendisi borca aykiri davranmasin-

dan otara sorumlu oldugu yukumlulukten

kurtulmaktadir ve malvarliginin pasifi etki-

lenmemektedir.

Kanun koyucunun borcun ifa edilmemesin-

den dogan zararin tazmini igin belirledigi
kriter kusur sorumlulugudur. TBK 112/1'de
borcun hi¢ veya geregi gibi ifa edilmedigi

hallerde bor¢lunun, kendisine hi¢bir kusu-
run yuklenemeyecegini ispat etmedikce,
alacaklinin bundan dogan zararini gider-

mekle yukumlt olacagi belirtilmistir. Bu

hukumden de anlasilacagi tzere kanun ko-
yucu bor¢lunun kusursuzlugunu ispat ede-

memesi durumunu temele almigtir. Buna
gore borclunun sorumlu kabul edilebilmesi
icin kusuru olmasini aramis fakat kusuru da
karine kabul etmigtir2.
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I1. VALIDITY REQUIRE-
MENTS OF A DISCLAIM-
ER AGREEMENT

One of the fundamental principles of the
Turkish Code of Obligations is freedom of
contract, which allows parties to enter into
agreements on any subject and in any man-
ner they choose. The limitations of this free-
dom of contract are public order, mandatory
provisions of law, violation of personal rights,
and contracts with impossible subject mat-
ter. Disclaimer agreements arise as a conse-
quence of this freedom. A disclaimer agree-
ment can be arranged separately from the
contract or as an annex to the contract. While
there is no requirement for the agreement to
be made at the time of the contract, it must
be made before the breach of contract oc-
curs. A disclaimer agreement made after the
liability has arisen will be considered a set-
tlement or release, depending on its nature
and the legal validity requirements. Further-
more, this agreement made after the liability
has arisen can be structured based on the
degree of fault, including gross negligence,
which is restricted by law?®.

A disclaimer agreement is established
through the mutual and concordant dec-
larations of will of two parties. A unilateral
declaration by the creditor stating that they
waive the debtor’s liability arising from a
breach of contract, despite being in favor of
the creditor, is invalid. Similarly, a unilateral
declaration of will by the debtor stipulating
their non-liability for a breach of contract will
also be invalid“.

According to article 12/1 of the TCO, the va-
lidity of contracts is not subject to any form
unless otherwise stipulated by law. There
is no prescribed form for disclaimer agree-
ments in the law. However, in practice, dis-
claimer agreements made as an annex to
a contract subject to a legal form are also
made by the form of the contract. A view
within legal doctrine suggests that even if
the main contract is subject to a legal form,
the disclaimer agreement can be formed
without any form. The reason given for this
is that when a legal form is prescribed, it ap-
plies to the objectively essential points of
the contract. This categorizes the disclaimer
clause as a collateral agreement about the
main obligations®. The opposing view states
that a disclaimer agreement can be added as
an independent agreement or as a collateral

1. SORUMSUZLUK AN-
LASMASININ GECERLI-
LiIK KOSULLARI

Borg¢lar Kanunu'muzun temel prensiplerin-
den biri olan sdzlesme serbestisi taraflarin
istedigi konuda istedigi sekilde ve konuda
sozlesme yapabilmesini ifade etmektedir.
Bu soézlesme serbestisinin sinirlari kamu
duzeni, kanunun emredici hukumleri, kisilik
haklarina aykirilik ve konusu imkansiz s6z-
lesmelerdir. Bu serbestinin bir sonucu olarak
sorumsuzluk anlagmalari karsimiza ¢ikmak-
tadir. Sorumsuzluk anlagsmasi s6zlesmeden
ayri veya sozlesmenin bir eki olarak duzen-
lenebilmektedir. S6zlesme aninda yapilma
zorunlulugu olmamasinin sinir borca aykir
davranistan 6nce yapilmasi gerekliligidir.
Sorumlulugun dogmasindan sonra taraflarin
yapacagi sorumsuzluk anlagmasi niteligine
ve kanundaki gecerlilik sartlarina gore sulh
veya ibra niteliginde kabul edilecektir. Ayrica
sorumluluk dogduktan sonra yapilan bu an-
lagma kusur derecesine gore yapilabilecektir.
Kanunun sinirladigi agir kusur da buna dahil
edilebilecektir®.

Sorumsuzluk anlagmasi iki tarafin karsilikli ve
birbirine uygun irade beyanlariyla kurulmak-
tadir. Alacaklinin tek tarafli olarak borglunun
borca aykiri davranisindan dolayr dogacak
sorumlulugundan vazgececegdine dair acik-
lamasi alacaklinin lehine olmasina ragmen
gecersizdir. Ayni sekilde borclunun da tek
tarafli irade beyaniyla borca aykiri davrani-
sindan dolayr sorumsuzlugunu 6ngoérmesi
gegersiz olacaktir’.

TBK 12/1'e gore sozlesmelerin gegerliligi ka-
nunda aksi gorulmedikce hicbir sekle bagli
degildir. Sorumsuzluk anlagmalarinin kanun-
da belirtilmis bir sekil sarti yoktur. Fakat uy-
gulamada kanuni sekle tabi bir sdzlesmenin
eki olarak yapilan sorumsuzluk anlagsmalar
da sozlesmenin sekline uygun yapilmaktadir.
Doktrinde bir goruse gore ise asil sozlesme
kanuni sekle tabi bir s6zlesme olsa dahi so-
rumsuzluk anlagsmasi sekilsiz meydana geti-
rilebilecektir. Bunun nedeni olarak da kanuni
sekil ongoérulen hallerde sézlesmenin objek-
tif bakimdan esasli noktalarinin sekle tabi ol-
dugunu belirtmektedir. Sorumsuzluk kaydini
temel edimlere gore yan anlagsma olarak nite-
lendirmektedir®. Aksi gorus sorumsuzluk an-
lagsmasinin bagimsiz bir anlagsma olarak veya
bir anlasmaya yan hukum olarak eklenebi-
lecegini fakat her iki halde de sorumsuzluk
anlagsmasinin gecerliliginin esas s6zlesme-

provision to an agreement, but in both cas-
es, the validity of the disclaimer agreement
depends on the validity of the main contract.
It argues that if the disclaimer agreement is
present during the formation of the contract,
it constitutes a subjectively essential point,
and if it is added later, it modifies the contract,
therefore subjecting it to the formal require-
ments of the main contract®.

The consequences of disclaimer clauses
within general terms and conditions are a
matter that requires examination through a
twofold distinction: considered unwritten
clauses and absolute nullity. In practice, dis-
claimer clauses are often found within gener-
al terms and conditions. According to article
21/1 of the TCO, for general terms and con-
ditions to be incorporated into a contract, the
party presenting them must explicitly inform
the other party of their existence, provide
them with the opportunity to learn their con-
tent, and the other party must accept these
conditions. If the presenting party fails to
do so, the general terms and conditions are
deemed unwritten. Even if the parties’ inten-
tions align on these points, if the drafted dis-
claimer agreement is incompatible with the
nature of the contract and the specifics of the
transaction, it will be subject to the sanction
of being deemed unwritten. However, article
22/1 of the TCO states that the provisions of
the contract, other than the general terms
and conditions deemed unwritten, shall re-
main valid. According to the same provision,
in this case, the presenting party cannot
claim that they would not have entered into
the contract with the remaining provisions if
the deemed unwritten conditions were not
present’. Another sanction is the absolute
nullity sanction according to article 25/1 of
the TCO. Accordingly, “Provisions cannot be
included in general terms and conditions that
are contrary to the principles of good faith, to
the detriment of the other party, or that aggra-
vate their situation”. The scope of the princi-
ple of good faith must be determined based
on the specific circumstances of the case,
taking into account the balance of power
and personal situations.

Another distinction made in doctrine is be-
tween disclaimer agreements in the narrow
and broad sense. Situations where the
debtor’s liability is limited or eliminated are
considered disclaimer agreements in the
narrow sense. Clauses in contracts like: “We
are liable for damages arising from intent
and gross negligence, but not for damages
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nin gecerliligine bagli oldugunu belirtmistir.
Sorumsuzluk anlagmasi sézlesme yapilirken
s0z konusu olursa subjektif esasli nokta teskil
edece(i, sonradan sozlesmeye eklenmek is-
tenirse sozlesmede degisiklik meydana geti-
recegiicin esas sozlesmenin sekil kosullarina
tabi tutulmusturs.

Genel islem kosullarindaki sorumsuzluk ka-
yitlarinin akibeti ise ikili bir aynm yapilarak
incelenmesi gereken bir konudur. Bunlar
yazilmamis sayilma veya kesin hukumsuzluk-
tar. Uygulamada sorumsuzluk kayitlarn genel
islem kosullariicerisinde bulunmaktadir. TBK
21/1e gore genel islem kosullarinin sozles-
menin kapsamina girebilmesi; duzenleyenin
karsi tarafa, bu kosullarin varligi hakkinda
acikca bilgi verip, bunlarin igerigini 6gren-
me imkani saglamasina ve kargi tarafin da
bu kosullari kabul etmesine bagli tutulmus-
tur. Duzenleyen bunu yapmadig takdirde
genelislem kosullari yazilmamis sayilacaktir.
Yine taraflarin iradeleri bu noktalarda uyussa
bile eger hazirlanan sorumsuzluk anlagmasi
sozlesmenin niteligine ve isin 6zelligine ya-
banciise sorumsuzluk anlagsmasi yazilmamig
sayllma yaptirimina tabi olacaktir. Fakat TBK
22/1'e gore sozlesmenin yazilmamis sayilan
genelislem kosullari disindaki hukamlerinin
gecerliligini koruyacagi belirtilmistir. Yine
ayni hukme gore bu durumda duzenleyen,
yazilmamis sayilan kosullar olmasaydi diger
hukamlerle s6zlesmeyi yapmayacak oldu-
gunuileri siremeyecektir’. Diger bir yaptinm
ise TBK 25/1"e gore kesin hukumsuzluk yap-
tinmidir. Buna gore; “Genel islem kosullaring,
durustliuk kurallarina aykiri olarak, karsi tara-
fin aleyhine veya onun durumunu agirlastiri-
ci nitelikte hukamler konulamaz”. Durastluk
kuralinin kapsaminin ne olacaginin, somut
olayin ozelliklerine gore gug dengeleri ve ki-
sisel durumlar g6z 6nunde bulundurularak
belirlenmesi gerekecektir.

Ogretide yapilan bir diger ayrim ise dar ve
genis anlamda sorumsuzluk anlagmasi ay-
rimidir. Bor¢lunun sinirli sorumlulugunun
ongoruldugu veya sorumlulugun tamamen
bertaraf edildigi durumlar 6gretide dar an-
lamda sorumsuzluk anlagmasi olarak go-
ralmektedir. Sozlesmelerde; “Kast ve agir
ihmalden dogan zararlardan sorumluyuz,
hafif ihmalden dogan zararlardan sorumlu
degiliz.” ya da sadece "Hafif ihmalden do-
gan zararlardan sorumlu degiliz”. Yine hicbir
ayrim yapmaksizin “Sorumluluk kabul edil-
mez”, “...gelen zararlardan sorumlu degiliz”
gibi genel ibarelere de sozlesmelerde sik
sik rastlanilmaktadir. Bu gibi kayitlar genel
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arising from slight negligence,” or simply
“We are not liable for damages arising from
slight negligence.” General phrases such as
“No liability is accepted,” and “...we are not
responsible for any damages incurred” are

also frequently encountered in contracts.
Such clauses, which are commonly encoun-

tered in disclaimer agreements, fall under
the category of disclaimer agreements in
the narrow sense. Disclaimer agreements
in the broad sense refer to situations where
the maximum amount for which the debtor
is liable is stipulated, the assets for which
they will be held liable are determined, the

debtor is not held liable for late performance,
the warranty period is set to six months, in-

stances such as earthquakes or floods that
prevent performance or are considered force
majeure are specified, the debtor is released
from performance, performance is tied to

the occurrence of certain events or the bur-

den of proof is assigned to the creditor. The
conclusion to be drawn is that disclaimer
agreements where the limits of liability are

stipulated without leaving room for discre-

tion are classified as disclaimer agreements
in the broad sense®.

I1l. GENERAL LIMITA-
TIONS OF DISCLAIMER
AGREEMENTS

A. Limitations Within the
Framework of Article 115 of
the TCO

According to article 115/1 of the TCO, any
prior agreement stipulating that the debtor
will not be liable for their gross negligence

is null and void. With this provision, the leg-

islator protects the creditor against arbitrary

breaches of contract by the debtor. This en-

sures that the principle of equality between
the parties to the contract is not undermined
to the detriment of the creditor. In Turkish

law, degrees of fault are classified as intent,
gross negligence, and slight negligence. In-
tent refers to a person knowingly and willing-

ly performing an act, and the legislator does
not protect intent in any way under Article
115 of the TCO. The distinction between
gross negligence and slight negligence has

not been explicitly defined by the legislator.

It is a matter that must be decided by the
judge based on the specific circumstances
of the case, referring to relevant precedents
and decisions.

rastlanan sorumsuzluk anlagmalari ola-
rak dar anlamda sorumsuzluk anlagmalari
grubuna girmektedir. Bor¢lunun sorumlu
oldugu azami miktarin, sorumlu tutulaca-
g1 malvarligi degerlerinin kararlastirnldigi,
borcun geg ifasindan borclunun sorumlu
olmayacag, garanti suresinin alti ay olacag,
borcun ifasini engelleyen deprem, sel gibi
hallerin ya da mucbir sebep sayilacak halle-
rin belirtilmesi, borcun ifasinda borglunun
serbest birakilmasi veya ifanin belirli olay-
larin gergeklesmesine baglanmasi”, ispat
yukanun alacakliya ait oldugunun belirtildi-
¢i durumlarda genis anlamda sorumsuzluk
anlasmalarindan bahsedilmektedir. Buradan
cikarilacak sonuca gore; sorumlulugunun
sinirlarinin takdire yer birakmayacak sekilde
duzenlendigi sorumsuzluk anlasmalari, ge-
nis anlamda sorumsuzluk anlagmalari olarak
nitelendirilmektedir®.

11l. SORUMSUZLUK AN-
LASMASININ GENEL SI-
NIRLARI

A. TBK 115. Madde Cerceve-
sinde Sinir

TBK 115/1'e goére borclunun agir kusurun-
dan sorumlu olmayacagina iliskin 6nceden
yapilan anlasma kesin olarak hukumsuz sa-
yilmistir. Bu hakumle kanun koyucu borglu-
nun keyfi sozlesme ihlallerine karsi alacakliyi
korumustur. Bu sayede sozlesmede taraflar
arasinda esitlik ilkesi alacakli aleyhine bozul-
mamis olmaktadir. Hukukumuzda kusur de-
receleri kast, agir kusur ve hafif kusur olarak
siniflandirilmistir. Kast duzeyi kisinin bilerek
ve isteyerek bir davranisi gergeklestirmesidir
ve kanun koyucu TBK 115. maddede kasti
hicbir sekilde korumamistir. Agir kusur ve ha-
fif kusur arasindaki farkin kanun koyucu ta-
rafindan siniri ¢izilmis degildir. Somut olayin
ozelliklerine gore hakim tarafindan gerekli

ictihatlara ve kararlara bakilarak karar veril-

mesi gereken bir husustur.

TBK m. 115/2'ye gore borclunun alacakli ile

hizmet s6zlesmesinden kaynaklanan her-

According to article 115/2 of the TCO, any
prior agreement stipulating that the debtor
will not be liable for any debt arising from a
service contract with the creditor is subject
to absolute nullity. This provision addresses
the need to protect the employee, who is in
the position of creditor, due to their social
and economic dependence on the debtor in
the service contract. During the agreement
process, the employee is often compelled

to accept the contract terms offered or im-
posed by the employer for various reasons.

Therefore, there is a justified need to protect
the employee. A topic rightfully debated in

legal doctrine is the fate of agreements oth-

er than service contracts where the creditor
is dependent on the debtor. The prevailing
view here is that the phrase “any debt arising

from a service contract” should be interpret-

ed broadly. Otherwise, the debtor would be
left unprotected in other situations without

any justification, relying on the said provi-

sion.

According to article 115/3 of the TCO: “If a
service, profession, or art requiring expertise
can only be carried out with a permit issued

by law or competent authorities, a prior agree-

ment stipulating that the debtor will not be
liable for their slight negligence is null and

void.” Here, the legislator prohibits disclaim-

er agreements for certain professions and

individuals. The legislator sets forth two con-

ditions for the sanction of absolute nullity in
this provision. The phrase “services that can
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hangi bir bor¢ sebebiyle sorumlu olmayaca-

gina iliskin olarak énceden yaptigi her turlu

anlasma kesin olarak hukumsuzluk yaptiri-

mina tabi tutulmustur. Bu madde hukmune

gore alacakli konumunda olan is¢inin borg-

luya karsl hizmet s6zlesmesindeki sosyal ve

ekonomik bagliigi nedeniyle korunma ihtiya-

cl karsilanmistir. Zira anlagsma surecinde isgi
genellikle cesitli sebeplerden 6tur isverenin

teklif ettigi veya dayattigi s6zlesme hukum-

lerini kabul etmek zorunda kalmaktadir. Bu

sebeple iscinin hakli olarak korunmasi ihti-
yaci dogmaktadir. Ogretide hakli olarak tar-

tisilan bir konu da hizmet s6zlesmesinden
farkli olarak alacaklinin bor¢luya bagli olarak

surduruldugu diger anlagmalarin akibetidir.
Burada baskin gorus hizmet s6zlesmesin-
den kaynaklanan herhangi bir borg ifadesi-

nin genis anlamda anlasilmasidir. Aksi halde

herhangi bir neden olmaksizin borglu s6z ko-

nusu duzenlemeye dayanarak diger hallerde
korumasiz kalmis olacaktir.

TBK m. 115/3" e gore; “Uzmanligi gerektiren
bir hizmet, meslek veya sanat, ancak kanun

ya da yetkili makamlar tarafindan verilen izin-
leyaratalebiliyorsa, borglunun hafif kusurun-

dan sorumlu olmayacagdina iliskin énceden

yapilan anlasma kesin olarak hukumsuzdar”.
Kanun koyucu burada sorumsuzluk anlas-
masl yapilmasini bazi igler ve kisiler igin ya-

saklamigtir. Kanun koyucu hukumde kesin

olarak hukumsuzluk yaptinmiicin iki sart 6n-
goérmaustur. Kanun ya da yetkili makamlar ta-
rafindan verilen izinle yurutulebilen igler iba-
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only be carried out with a permit issued by law
or competent authorities” generally refers to
the importance of these professions and the
requirement for their execution without error.
However, the sole condition is not just the ex-
istence of a profession requiring permission
from the law or competent authorities. This
profession must also be a service, occupa-
tion, or art requiring expertise. The purpose
of this provision is to maintain public trust in
certain professions. While what constitutes a
profession requiring expertise is not clearly
defined, professions such as law, notary pub-
lic, pharmacy, and banking are considered
within this scope.

Another point that needs clarification is
whether the authority granting the permit
should be a public or private entity. If permits
issued by non-official bodies are included,
the scope of the provision would broaden,
potentially encompassing every profession
and occupation. Therefore, it would be more
accurate to interpret the phrase “competent
authorities” in the provision as referring to
public authorities®.

B. Limitations Within the
Framework of Article 116 of
the TCO

Article 116/2 of the TCO emphasizes that lia-
bility arising from the actions of auxiliary per-
sons can be completely or partially waived
by a prior agreement. With this provision, the
debtor can waive liability arising from the
actions of auxiliary persons, even in cases
of gross negligence. The legislator makes
no distinction between slight negligence
and gross negligence, providing the option
to waive liability for all degrees of fault. This
provision is rightfully criticized. In daily life,
businesses, from the largest to the smallest,
generally operate through auxiliary persons.
Including such a clause would place an un-
necessary burden on auxiliary persons who
are involved in every aspect of the business.
This would grant an undue privilege to the
debtor. A prevailing view in legal doctrine,
and a sound one, suggests that the provision
should at least encompass liability for slight
negligence.

According to article 116/3 of the TCO: “If a
service, profession, or art requiring exper-
tise can only be carried out with a permit
issued by law or competent authorities, an
agreement stipulating that the debtor will
not be liable for the actions of their auxiliary

resiyle genelolarak buislerin 6nem derecesi,
hata payi olmadan yuruttlmesi gerekenisler
nitelendirilmektedir. Fakat tek sart kanun ya
da yetkilimakamlardan izin alinmasi gereken
birisin varligi degildir. Ayni zamanda bu igin
uzmanligi gerektiren bir hizmet, meslek veya
sanat olmasi gerekmektedir. Bu hukmuan
konulmasinin amaci toplum tarafindan bazi
meslek gruplarina duyulan guvendir. Uz-
manligi gerektiren is olarak nelerin olmasi
gerektigi net olmamakla birlikte avukatlik,
noterlik, eczacilik, bankacilik gibi meslekler
bu kapsamda degerlendirilmektedir.

Yine icinin doldurulmasi gereken diger hu-
sus izin alinacak makamin resmi bir makam
mi ¢zel bir makam mi olacagidir. Zira resmi
olmayan makamlar tarafindan alinacak izin-
ler de dahil edilirise hukmun uygulama alani
genigleyerek her meslek ve isin kapsama da-
hil olmasi gundeme gelecektir. Bu nedenle
hukumde yetkili makam ibaresinden resmi
makamlari anlamak daha isabetli olacaktir®.

B.TBK 116. Madde Cerceve-
sinde Sinir

TBK 116/2'de; yardimci kisilerin fiilinden
dogan sorumlulugun, énceden yapilan bir
anlagmayla tamamen veya kismen kaldirila-
bilecegi vurgulanmistir. Bu hukumle borg¢ly,
yardimc! kisinin fiillerinden dogan sorum-
lulugu agir kusur olsa dahi kaldirabilme
imkanina sahiptir. Kanun koyucu hafif kusur
veya agir kusur ayrimi yapmamis ve her ku-
sur derecesinden kurtulma imkani vermistir.
Bu hukam hakli olarak elestirilmektedir. Zira
gunluk hayatta en buyuk isletmesinden
en kugugune isler genellikle yardimci kisi-
ler araciligiyla yurutulmektedir. Bu sekilde
bir kayit konulmasi, isin her yerinde olan
yardimci kisilerin Gzerine gereksiz bir yuk
bindirmek olacaktir. Bu durumda da borc¢lu
bir ayricalik elde etmis olacaktir. Doktrinde
isabetli olarak hukmun en azindan hafif ku-
surdan sorumlulugu icermesi gibi baskin bir
gorus mevcuttur.

TBK 116/3’e gore; “Uzmanligi gerektiren bir
hizmet, meslek veya sanat, ancak kanun veya
yetkili makamlar tarafindan verilen izinle yu-
ratulebiliyorsa, bor¢lunun yardimci Kigilerin
fiillerinden sorumlu olmayacagina iliskin an-
lasma kesin olarak hukumsuzdur”. Bu hukme
gore kanun koyucu, yardimcei kisilerin fiillerin-

persons is null and void.” With this provision,
the legislator introduces an exception to the
complete waiver of liability for the actions of
auxiliary persons. As explained above, due to
the pubilic trust placed in professions requir-
ing expertise and operating under license, it
isappropriate to introduce such a regulation
requiring diligent conduct. The acceptance
of liability for the actions of auxiliary persons,
along with the provision in article 115/3 of
the TCO establishing the debtor’s liability
as a principle, demonstrates the value and
importance attributed to these professions.
If the debtor is engaged in professions such
as law, notary public, or pharmacy, which are
generally accepted as requiring expertise,
and utilizes auxiliary persons, any disclaim-
er agreement they make will be subject to
absolute nullity.

IV. SPECIFIC LIMITA-
TIONS OF DISCLAIMER
AGREEMENTS

A. Liability Waivers in the
Context of Leases

Specific regulations exist regarding liability
waivers. Article 301 of the Turkish Code of
Obligations, which regulates the lessor’s
obligation to deliver the leased property in
the section on the lessor’s obligations, is
one such specific regulation. According to
this provision: “The lessor is obligated to de-
liver the leased property on the agreed date
in a condition suitable for the intended use
as stipulated in the contract and to maintain
it in this condition throughout the contract.

SORUMSUZLUK ANLASMALARININ
GECERLILIK KOSULLARI VE SINIRLARI

den sorumlulugu tamamen bertaraf etmeye
bir istisna getirmistir. Yukarida da aciklandigi
gibi uzmanligr gerektiren ve izinle yurutule-
bilen islere toplumda duyulan guven sebe-
bir duzenleme getirilmesi isabetli olmustur.
TBK m. 115/3'te getirilen bor¢lunun sorum-
lulugunu esas kabul eden duzenlemeyle
birlikte yardimci kisilerin fiillerinden de so-
rumlulugunun kabul edilmesi bu islere ve-
rilen degeri ve 6nemi anlatmaktadir. Borglu
genel olarak kabul edildigi sekliyle avukatlik,
noterlik, eczacilik gibi islerle ugrasip yardim-
ci kisilerden yararlaniyorsa yaptigi sorumsuz-
luk anlagmasi kesin hukamsuzlak yaptirmina
tabi olacaktir.

IV. SORUMSUZLUK AN-
LASMASININ OZEL SI-
NIRLARI

A. Kiraya Veren Cercevesinde
Sorumsuzluk Anlagsmalari

Sorumsuzluk kayitlanyla alakali 6zel duzen-
lemeler mevcuttur. Kiraya verenin borglar
boélumunde teslim borcunu duzenleyen
TBK 301. madde bu 6zel duzenlemelerden
biridir. Bu hukme gore; “Kiraya veren, kirala-
nani kararlastirilan tarihte, sézlesmede amac-
lanan kullanima elverigli bir durumda teslim
etmek ve sézlesme suresince bu durumda
bulundurmakla yakamladdr. Bu hukam, ko-
nut ve catili igyeri kiralarinda kiraci aleyhine
degistirilemez; diger kira sézlesmelerinde ise,

MAKALELER

DiPNOT

9 Ar. Gor. Numan Tekelioglu,
Sorumsuzluk Anlasmalarina iliskin
Bir Yargitay Karari incelemesi, Isparta
2016, s. 14.

2025 SUMMER



ARTICLES

PART 3

FOOTNOTE

10 Cevdet Yavuz/ Faruk Acar/
Ayse Melek Turhan, New Develop-
ments in Turkish Tenancy Law Sympo-
sium, Legal Yayincilik, Istanbul 2023,
p. 622-623.

11 Nihat Yavuz, Defective Perfor-
mance, Seckin Yayincilik, Ankara 2012,
p. 168.

12 Turkish Code of Obligations (Law
No. 818), Articles 196 et seq., Official
Gazette (OG) No. 359, dated April 29,
1926.

GS| ARTICLETTER

THE VALIDITY REQUIREMENTS AND
LIMITATIONS OF DISCLAIMER AGREEMENTS

This provision cannot be modified to the det-
riment of the lessee in residential and roofed
workplace leases; in other lease agreements,
provisions contrary to this provision can-
not be made to the detriment of the lessee
through general terms and conditions.” The
first conclusion to be drawn from this provi-
sion is that in residential and roofed work-
place leases, agreements that eliminate or
limit the lessor’s liability for defects cannot
be made. As this provision is mandatory,
agreements made to the contrary will be null
and void. Agreements that limit or eliminate
liability cannot be made with the contract,
nor can they be added later as a supplement.

Agreements that place the burden of expens-
es necessary for the removal of defects in the
leased property on the tenant will also result
in absolute nullity. In lease agreements other
thanresidential and roofed workplace leases,
liability waivers not made through general
terms and conditions are generally consid-
ered valid. The validity of liability waivers not
made through general terms and conditions
within the scope of lease agreements other
than residential and roofed workplace leases
will depend on whether these agreements
meet the validity requirements according
to general provisions. Accordingly, liability
waivers that are contrary to mandatory pro-
visions, morality, public order, and personal
rights will be deemed invalid™.

B. Liability Waivers in the
Context of Defects

Article 219 of the Turkish Code of Obliga-
tions provides further specific regulations
regarding liability for defects. According to
this provision, “The seller shall be liable to
the buyer for the lack of qualities which the
seller has declared to the buyer in any man-
ner, as well as for material, legal, or econom-
ic defects that are contrary to the quality or
quantity affecting the quality, that eliminate
orsignificantly reduce the value and benefits
expected by the buyer in terms of the intend-
ed use.” A defect is defined as a deficiency
in the characteristics, content or use of the
sold good which prevents the buyer from
benefiting from the sold good and of which
the buyer was unaware at the time of the for-
mation of the contract. Defects can generally
be legal, material or economic™".

According to the provision, the seller will be
held liable if any quality declared to the buy-
er is not present in the sold item. With this

kiraci aleyhine genel islem kogullari yoluyla
bu hiukme aykin diizenleme yapilamaz”. Hu-
kimden ilk olarak cikarilacak sonug¢ konut
ve c¢atiliisyeri kiralarinda kiraya verenin ayip-
tan dogan sorumlulugunu ortadan kaldiran
veya sinirlandiran anlagsmalar yapilamayaca-
gidir. Bu hukam emredici nitelikte oldugu
icin aksi yapilan anlasmalar kesin hukumsuaz
olacaktir. Sorumlulugu sinirlandiran veya
kaldiran anlasmalar soézlesmeyle birlikte
yapilamayacadi gibi sonradan ek olarak da
eklenemeyecektir.

Kiralanandaki ayiplarin giderilmesi i¢in ge-
rekli giderlerin kiraciya yukletildigi anlasma-
lar da kesin hukumsuzlukle sonuglanacaktir.
Konut ve catili igyeri kiralar disindaki diger
kira sozlesmelerinde genel islem kosullary-
la yapilmayan sorumsuzluk anlasmalar ku-
ral olarak gecerli sayilmistir. Konut ve catili
isyeri kiralar diginda kalan kira sozlesmeleri
kapsaminda genel islem kosullariyla yapil-
mayan sorumsuzluk anlasmalarinin gecerli-
ligi, bu anlagsmalarnn genel huktumlere gore
gecerlilik sartlarini tasyip tasimamalarina
bagli olacaktir. Buna gére emredici hukim-
lere, ahlaka, kamu duzenine, kisilik haklarina
aykiri olan sorumsuzluk anlagmalar gecersiz
sayilacaktir'®,

B. Ayip Cercevesinde Sorum-
suzluk Anlagsmalan

Sorumsuzluk anlagmalarina iligkin bir diger
ozel duzenleme TBK madde 219°da duzen-
lenmistir. Bu hukme gore; “Satici, aliciya kar-
s1 herhangi bir surette bildirdigi niteliklerin
satilanda bulunmamasi sebebiyle sorumlu
oldugu gibi nitelik veya niteligi etkileyen nice-
ligine aykiri olan, kullanim amaci bakimindan
degerinive alicinin ondan bekledigi faydalari
ortadan kaldiran veya 6nemli 6l¢tde azaltan
maddi, hukuki ya da ekonomik ayiplarin bu-
lunmasindan da sorumlu olacaktir”. Ayip; sa-
tilan seyin vasiflarinda, iceriginde ve alicinin
satilan seyden yararlanmasina engel olan ve
alicinin sézlesme kurulusunda bilgisi digin-
da olan noksanliklar olarak tanimlanmaktadir.
Ayiplar, kural olarak hukuki maddi ya da eko-
nomik olabilmektedir™.

Hukme gore saticinin aliciya bildirdigi her-
hangi bir nitelik satilanda bulunmadigi tak-
dirde satici bundan sorumlu tutulacaktir. Bu
hukamle kanun koyucu saticinin hem nite-

provision, the legislator addresses the con-

tradiction inherent in a seller both declaring
specific qualities and selling an item that
does not conform to those qualities, thereby
holding the seller responsible when the trust
placed in them is broken. Furthermore, per
article 219, paragraph two of the TCO, the
seller is held liable even if they are unaware
of the existence of these defects.

Furthermore, the legislator has also stipulat-

ed situations where the seller is liable even if
they haven’t made any explicit declarations
about the qualities of the good. The first
paragraph continues to state that the seller is
also liable for defects that are contrary to the
quality or the quantity affecting the quality,
and that eliminate or significantly reduce the
value and the benefits expected by the buyer
from the good in terms of its intended use.

However, these provisions do not preclude

the formation of a liability disclaimer agree-
ment. Parties are free to enter into an agree-

ment that limits or waives the seller’s liability
for defects within the bounds of contractual

freedom. However, article 221 of the TCO, ti-
tled “Liability Disclaimer Agreement,” impos-

es a limitation on this freedom. According to
this provision, any agreement that eliminates

or limits the seller’s liability for defects is cate-

gorically null and void if the seller acted with
gross negligence in delivering the defective
good. The provision refers to the seller’s
gross negligence in delivering the defective
good, not the defect itself. This provision was

expressed in article 1962 of the former Turk-

ish Code of Obligations (Law No. 818) with

the phrase “fraudulently concealed”. It is ap-
propriate to interpret these two different pro-

visions as having the same meaning. Except
for this circumstance, there is no obstacle to
the seller and buyer entering into a liability
disclaimer agreement.

Furthermore, according to Article 222 of the
TCO, the selleris not liable for defects known
to the buyer at the time the sales contract
was formed. The legislator has prevented
the buyer from later asserting defects that
they were aware of at the time of contract
formation. This is based on the premise
that the buyer’s willingness to enter into the
contract encompassed the defective nature
of the good, and any subsequent assertion
of such defects would constitute an abuse
of rights. According to article 222/2 of the
TCO, the seller shall be liable for defects that
the buyer could have discovered through
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likleri bildirip hem de niteliklerine uygun ol-
mayan sey satmasindaki celiskiyi gidererek
saticlya duyulan guvenin bosa ¢ikmasinda
sorumlulugu saticiya yuklemistir. Ayrica
TBK 219. madde ikinci fikraya gore satici
bu ayiplarin varligini bilmese de sorumlu
tutulmustur.

Ayrica kanun koyucu saticinin herhangi bir
nitelik bildirimi yapmadigi durumlar i¢inde
saticinin sorumlu oldugu durumlar 6ngor-
muastar. Birinci fikranin devaminda satilan
seyde nitelik veya niteligi etkileyen nicelige
aykiri, kullanim amaci bakimindan degerini
ve alicinin ondan bekledigi faydalari ortadan
kaldiran veya 6nemli 6lctude azaltan ayiplar-
dan da satici sorumlu tutulmustur.

Fakat bu hukumlere gére sorumsuzluk anlas-
masinin yapilmasina engel bir durum yoktur.
Taraflar sozlesme serbestisi cergcevesinde sa-
ticinin sorumsuzlugunu éngoéren biranlasma
yapmakta 6zgurdurler. Fakat sorumsuzluk
anlasmasi baslikli TBK 221. madde buna bir
sinir getirmistir. Bu hukme gore satici satila-
ni ayipli olarak devretmekte agir kusurlu ise,
ayiptan sorumlulugunu kaldiran veya sinir-
layan her anlagsma kesin olarak hukumsuz
sayilmistir. Hukamde satilanin agir kusurun-
dan bahsedilmemektedir. Saticinin bu ayip-
li satilani devretmekteki agir kusurundan
bahsedilmektedir. Bu htkum 818 sayili Turk
Borglar Kanunu madde 196'da" “hile ile giz-
lemis” ibaresiyle ifade edilmistir. Bu iki farkli
hukumden ayni anlamlari ¢cikarmak isabetli
olacaktir. Bu hukum disindaki hallerde satici
ve alicinin sorumsuzluk anlagmasi yapmasi
onunde bir engel bulunmamaktadir.

Yine TBK 222'ye gore de satici satis sozles-
mesinin kuruldugu sirada alici tarafindan
bilinen ayiplardan sorumlu tutulmamistir.
Kanun koyucu alicinin sézlesmenin kurul-
masi sirasinda bildigi ayiplari sonradan ile-
ri surmesinin 6nune gecmistir. Bu sekilde
alicinin so6zlesmeyi kurma iradesinin ayipli
sey cercevesinde oldugunu kabul etmis ve
sonradan ileri surulmesi hakkin kotuye kul-
lanilmasini teskil edecedi icin bu durumun
onune gecmek istemistir. TBK 222/2'ye gore
satici, alicinin satilani yeterince gdézden ge-
cirmekle gorebilecegi ayiplardan da, ancak
boyle bir ayibin bulunmadigini ayrica ust-
lenmigse sorumlu olacaktir. Bu madde ile
satilanin basit bir gézden gegirmeyle gorule-
bilecek ayiplarindan alici sorumlu tutulmus-
tur. Kanun koyucu bu hukumle aliciya basit
duzeyde dikkat yukamlalugu yuaklemistir.
Nitekim doktrinde bu husus; “dikkatin yeter-
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reasonable inspection only if the seller has
explicitly guaranteed the absence of such

defects. This provision holds the buyer re-

sponsible for defects that could have been
discovered through a simple inspection of

the goods. With this provision, the legisla-

tor imposes a duty of reasonable care on

the buyer. Indeed, this point has been ex-

pressed in legal doctrine as follows: “The
sufficient level of attention varies depending
on the nature of the sales item (e.g., the inside
of original packaging cannot be inspected)
and the buyer’s profession, and whether they
are accustomed to such transactions; while a
fabric merchant can easily detect a defect in

fabric or an experienced machinist in a ma-

chine, it may be difficult or even impossible

for a layperson to detect the same defect”’°.
The seller’s liability in such cases is contin-

gent upon their explicit assumption of such
responsibility.

C. Liability Disclaimer Agree-
ments in the Context of Sei-
zure

According to article 214 of the TCO, which
governs the seller’s liability for eviction, if
all or part of the sold good is taken from the
buyer by a third party due to a right existing

at the time the sales contract was formed,

the seller shall be liable to the buyer. This
provision holds the seller liable if the sold
good, or a portion thereof, is taken from the
buyer due to a pre-existing right of a third
party. This liability is both contractual and
statutory. Because this liability is stipulated

by law, the seller’s responsibility arises with-

out the need for a separate undertaking. It
is also considered a contractual liability, as
the seller has failed to fulfill their contractual
obligations.

Another characteristic of the liability for evic-

tion is that the seller’s liability is considered
a form of strict liability. The seller’s liability
arises even if they were unaware of the third
party’s right over the sold good'. According
to article 214/2 of the TCO, if the buyer was
aware of the risk of eviction at the time the
contract was formed, the seller shall not be
liable unless they have explicitly assumed
such liability. According to article 214/3 of
the TCO, if the seller concealed the third

party’s right, any agreement limiting or ex-

cluding their liability is null and void.

The provisions regarding the seller’s liability
are generally not mandatory. Therefore, the

lilik derecesi satim konusunun niteligine (6r-
negin, orijinal ambalajin icine bakilamaz) ve
alicinin meslegdine, bu gibi islere alisik olup
olmamasina gore degisir; bir kumas taciri bir
kumastakiveya deneyimli bir makinist bir ma-
kinedeki ayibi kolaylikla bulup anlayabilece-
di halde meslekten olmayan bir kisi icin bu
ayibi bulmak gui¢ ve hattaimkansiz olabilir”™
seklinde ifade edilmistir. Saticinin bu durum-
da sorumlu tutulabilmesi ayrica bu sorumlu-
lugu ustlenmesine bagli tutulmustur.

C. Zapt Cercevesinde Sorum-
suzluk Anlagsmalan

Saticinin zapttan sorumlulugunu duzenle-
yen TBK 214. maddeye gore satis s6zlesme-
sinin kuruldugu sirada var olan bir hak do-
layisiyla, satilanin tamami veya bir kismi bir
Ucuncu kisi tarafindan alicinin elinden alinir-
sa satici, bundan dolayi aliciya karsi sorumlu
olacaktir. Bu hukme gore satig sdzlegmesinin
kuruldugu sirada satilan tGzerinde var olan
ucuncu kisinin hakki sebebiyle satilanin ta-
mami veya bir kismi alicinin elinden alinirsa
satici sorumlu tutulmaktadir. Bu sorumluluk
hem akdi hem de kanuni bir sorumluluktur.
Kanunumuzda bu sorumluluk duzenlendigi
icin ayri bir ustlenmeye gerek olmadan satici-
nin sorumlulugu dogacaktir. Ayrica akdi ola-
rak da satici s6zlesmenin gereklerini yerine
getirmedigi icin sdzlesmesel bir sorumluluk
olarak kabul edilmektedir.

Zapttan sorumlulugun bir diger 6zelligi sati-
cinin sorumlulugunun kusursuz sorumluluk
hali olarak kabul edilmesidir. Satici satilan
Uzerindeki t¢uncu kisinin hakkini bilmese
bile sorumlulugu dogacaktir'“. TBK 214/2'ye
gore alici, elinden alinma tehlikesini sozles-
menin kuruldugu sirada biliyor idiyse satic,
ayrica Ustlenmis olmadik¢a bundan dolayi
sorumlu olmayacaktir. TBK 214/3'e gore
satici, uguncu kisinin hakkini gizlemisse,
sorumlulugunu kaldirma veya sinirlama ko-
nusunda yapilmis olan anlagsma kesin olarak
huktumsuz sayilmistir.

parties can expand, restrict through a liabil-

ity disclaimer agreement, or eliminate the

seller’s liability. Thus, limiting the seller’s lia-

bility is possible through a liability disclaimer
agreement.

A liability disclaimer agreement can be stip-
ulated as a separate agreement or as an ad-

dendum to the sales contract. However, in
all cases, the form of the sales contract will

determine the form of the liability disclaim-
er agreement. A liability disclaimer agree-

ment that does not comply with the formal
requirements of the sales contract will be

deemed invalid. This invalidity will be isolat-

ed and will not affect the validity of the sales
contract. The parties can make the liability
disclaimer agreement through an express

or implied provision. As stated above, the li-

ability disclaimer agreement must be made

at the latest when the damage occurs. A li-

ability disclaimer agreement made after the
damage has occurred should be considered
a settlement or release agreement.

As stated in article 214/3 of the TCO, the sell-
er cannot rely on a liability disclaimer agree-

ment in all circumstances. A limitation is

imposed by law. According to this provision,

if the seller has concealed the third party’s
right, any agreement limiting or excluding

their liability is categorically null and void.

For example, if a seller, knowing that the
good in their possession has already been
sold and belongs to someone else, sells
this good to a buyer, the liability disclaimer

SORUMSUZLUK ANLASMALARININ
GEGERLILIK KOSULLARI VE SINIRLARI

Saticinin sorumlulugu hakumleri kural olarak
emredici nitelikte degildir. Bu sebeple taraf-
lar saticinin sorumlulugunu genisletebilecek,
bir sorumsuzluk anlagsmasiyla daraltabilecek
veya tamamen kaldirabileceklerdir. Bu sekil-
de saticinin sorumlulugunu sinirlandirmak
sorumsuzluk anlasmasiyla mamkun olmak-
tadir.

Sorumsuzluk anlagmasi ayri bir anlagsma
olarak éngorulebilecegi gibi satis s6zlesme-
sinin bir eki olarak da kararlastirilabilecek-
tir. Fakat her durumda satis s6zlesmesinin
sekli sorumsuzluk anlagsmasinin seklini de
belirleyecektir. Satis sézlesmesindeki sekli
sarta uygun olmayan sorumsuzluk anlagsma-
sI gecgersiz sayilacaktir. Bu gecersiz sayilma
kismi bir gecersizlik teskil edecek ve satig
sozlesmesinin gecerliligini etkilemeyecektir.
Taraflar sorumsuzluk s6zlesmesini acik veya
zimni bir kayitla yapabileceklerdir. Yukarida
belirtildigi Uzere sorumsuzluk anlagsmasinin
en gec zararin dogdugu anda yapilmis olma-
sigerekmektedir. Taraflarin zarar dogduktan
sonra yaptigl sorumsuzluk anlagmasinin bir
sulh veya ibra s6zlesmesi olarak kabul edil-
mesi gerekecektir.

TBK 214/3" de belirtildigi uzere satici her
durumda yaptigi sorumsuzluk anlagsmasina
dayanamayacaktir. Kanun hukmuyle birlikte

buna bir sinir cekilmistir. Bu hukme gore sati-
cl, tguncu kiginin hakkini gizlemigse, sorum-

lulugunu kaldirma veya sinirlama konusunda

yapilmis olan anlagma kesin olarak hukum-

stz sayillmistir. Ornegin elindeki malin coktan
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agreement will be null and void because
the seller was aware of the third party’s su-
perior right over the good. It is required that
the seller is aware that the buyer is unaware
of the superior right. If the buyer is aware of
the superior right, they are deemed to have
accepted the contract in that form. Similarly,
if the seller is unaware that the buyer is un-
aware of the superior right, the condition of
concealment will not be met. Concealment
of the superior right from the buyer can oc-
cur actively through false statements and
representations, or passively by remaining
silent about a known fact. For example, if a

satilmig oldugunu ve baskasina ait oldugunu
bilen bir satici bu mali aliciya satmasi duru-
munda mal Gzerindeki G¢uncu kiginin Gstan
hakkini bildigi icin sorumsuzluk anlagsmasi
kesin hukumsuz olacaktir. Saticinin, alicinin
ustun hakki bilmediginin farkinda olmasi
gerekecektir. Zira alici ustan hak hakkinda
bir bilgi sahibi olursa zaten s6zlesmeyi bu
sekliyle yapmayi kabul etmis demektir. Ayni
zamanda satici da alicinin astun hakki bilme-
digini bilmiyor ise gizleme sarti olugsmayacak-
tir. Ustan hakkin alicidan gizlenmesi aktif bir
durumda yanlis s6z ve beyanlarla olabilecegi
gibi bilinen bir durumun pasif kalinarak giz-

seller, knowing about a superior right over a
sofa being sold, does not inform the buyer
about this right and delivers the sofa to the
buyer, the seller will have concealed the su-
perior right through passive conduct’®.

A discussion in legal doctrine revolves
around the relationship between Article
214 and Article 115 of the TCO. As is known,
article 115 of the TCO subjects agreements
excluding liability for the debtor’s gross
negligence to absolute nullity. However, ar-
ticle 214 only provides for absolute nullity in
cases where the superior right is concealed.
This implies that agreements excluding the
seller’s liability for gross negligence other
than concealment should be considered
valid. However, concealment involves in-
tentional conduct and therefore should be
considered a form of gross negligence. Con-

lenmesi seklinde de olabilecektir. Ornegin
satici satilan koltuk Uzerinde ustan hakki
bildigi halde aliciya bu haktan bahsetmez
ve koltuklari aliclya devrederse satici pasif
kalarak ustun hakki gizlemis olacaktir™.

Doktrinde bir tartisma da TBK 214. madde
hukmunun TBK 115. madde hukmuyle olan
iliskisi Uzerine yurutulmektedir. Bilindigi
Uzere TBK'nin 115. madde hukmunde borg-
lunun agir kusurundan sorumlu olmayacagi
yoénunde yapilan anlagmalar kesin hukum-
sUzluk yaptinmina tabi tutulmustur. Fakat
TBK 214. maddede ise sadece Ustun hakki
gizledigi durumda kesin hukumsuzluk yapti-
nmi éngoérulmastar. Yani saticinin gizleme di-
sinda agir kusurundan sorumlu olmayacagi
yonundeki anlagmalar gecerli kabul edilmesi
gerekecektir. Fakat gizlemek de kasti bir ey-
lem icerdigi icin agir kusur kavraminin igine

sequently, several viewpoints exist on this
matter. The first view favors the application

of Article 115. Another view positions Arti-

cle 214 as a special provision about Article
115 and argues for its application, asserting

that liability disclaimer agreements are per-

missible in all cases except concealment.
The third and final view proposes that both
provisions should be applied concurrently,

arguing that only liability disclaimer agree-

ments about slight negligence are valid,
excluding cases of gross negligence and
concealment. The third view, which we
also subscribe to, appears to be the most

accurate. There is no indication of legisla-

tive intent to suggest that only one provision
should apply. Asserting that a disclaimer is
permissible in all cases except concealment
would mean accepting that the seller is not
liable for damages caused by their gross

negligence. Furthermore, arguing that a dis-

claimer is allowed in all cases except gross
negligence renders Article 214 meaningless.

Therefore, it seems appropriate to only vali-

date agreements that limit liability to slight
negligence. Otherwise, the issue of granting
the seller an advantage not provided by law
through interpretation arises.

D. Liability Disclaimer Agree-
ments in Accommodation Fa-
cilities, Parking Garages, and
Similar Establishments.

The legislator has introduced similar provi-
sions regarding liability disclaimer agree-

ments in articles 578/2 and 579/3 of the
TCO. First, itis beneficial to clarify the articles
from which the liability of operators of such
establishments arises. According to article
576 of the TCO, operators of establishments
such as hotels, motels, pensions, and hol-
iday resorts are liable for the loss, damage,
or theft of belongings brought in by guests.
Similarly, according to Article 579/1 of the
TCO, operators of garages, parking lots, and
similar establishments are liable for the loss,
damage, or theft of animals, horse-drawn car-
riages, related harnesses, and similar items,
as well as motor vehicles and their acces-
sories left in their care or accepted by their
employees. According to both article 578/2
and article 579/3 of the TCO, the operator
cannot escape liability even if they declare,
by any means, that they do not assume such
responsibility or that their liability is subject

SORUMSUZLUK ANLASMALARININ
GEGERLILIK KOSULLARI VE SINIRLARI

sokulmasi gereken bir davranistir. Bu sebep-
le bu konuda birtakim gorusler meveuttur. itk
gorus bu konuda TBK 115’in uygulanmasi-
ni uygun gormektedir. Diger bir gorus TBK
214. maddeyi TBK 115. maddeye gore 6zel
bir madde olarak konumlandirmakta ve bu
maddenin uygulanmasi gerektigini ve giz-
leme haricindeki tum hallerde sorumsuzluk
anlasmasi yapilabilecegini belirtmektedir.
Ucguincu ve son gorus ise iki hukman birlik-
te uygulanmasi gerektigini ileri srmekte ve
agir kusur ve gizleme halini disarida biraka-
rak sadece hafif kusurla ilgili sorumsuzluk
anlasmalarinin gecerli oldugunu savunmak-
tadir's. Ugtincti gorus bizim katildigimiz gord-
se gore de isabetli gozukmektedir. Cunku sa-
dece bir maddenin uygulanmasi gerektigini
soylemek icin kanun koyucunun iradesinin
bu yénde oldugunu gosterecek bir veri yok-
tur. Gizleme harici tim hallerde sorumsuzluk
yapilabilecegini sdylemek, saticinin agir ku-
suruyla verdigi zararlardan sorumlu olmaya-
cagini kabul etmek demektir. Yine agir kusur
haricindeki tum hallerde yapilabilecegini
savunursak TBK 214. maddenin bir anlami
kalmamaktadir. Bu sebeple sadece hafif ku-
surdan sorumlulugu 6ngoéren sozlesmelere
gecerlilik kazandirmak isabetli gdzukmekte-
dir. Aksi takdirde saticiya kanunen verilme-
yen bir faydayi yorum yoluyla vermek sorunu
gundeme gelecektir.

D. Konaklama Yeri, Garaj
Otopark Ve Benzeri Yerler
Cercevesinde Sorumsuzluk
Anlasmalari

Kanun koyucu sorumsuzluk anlasmalariyla
ilgili TBK 578/2'de ve TBK 579/3'te benzer
hukamler getirmistir. ilk olarak s6z konusu
yerleri isletenlerin sorumluluklarinin hangi
maddelerden kaynakli oldugunu belirtmek-
te fayda vardir. TBK 576. maddeye gore;
otel, motel, pansiyon, tatil kdyu gibi yerleri
isletenler, konaklayanlarin getirdikleri esya-
nin yok olmasi, zarara ugramasi veya calin-
masindan sorumlu tutulmuslardir. Yine TBK
579/1'e gore; garaj, otopark ve benzeri yer-
leri isletenler, kendilerine birakilan veya ca-
lisanlarinca kabul edilen hayvan, at arabasi,
bunlara ait kosum ve benzeri esya ile motorlu
tasit ve eklentilerinin yok olmasindan, zarara
ugramasindan veya calinmasindan sorumlu
tutulmuslardir. Hem TBK 578/2 hem de TBK
579/3'e gore isleten boyle bir sorumluluk Ust-
lenmedigini veya sorumlulugu bu Kanunda
gosterilmemis olan bir kosula bagladigini,
herhangi bir yolla ilan etse bile, sorumluluk-
tan kurtulamayacaktir. ilan yolu tek tarafli ira-
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to a condition not specified in the TCO. A
declaration is a unilateral expression of will.
Therefore, eliminating liability through a uni-
lateral declaration does not align with the na-
ture of a liability disclaimer agreement. Even
without such a provision, this conclusion
could be drawn from the nature of a liability
disclaimer agreement.

The question of whether operators of ac-
commodation facilities, garages, parking
lots, and similar establishments can partially
or completely limit their liability through a
liability disclaimer agreement is a subject of
debate in legal doctrine. The minority view
argues that subjecting liability to a condition
not specified in the TCO constitutes an ob-
stacle to such a disclaimer agreement. The
prevailing view, which we also concur with,
posits that the legislator, in the relevant arti-
cle, is referring to a disclaimer made through
a public declaration. This article does not
preclude a liability disclaimer agreement
established by the parties through the mu-
tual expression of will within the bounds of
contractual freedom. Therefore, it is accept-
ed that the parties can enter into a liability
disclaimer agreement.

While the legal doctrine deems liability dis-
claimers made through public declarations
by operators of accommodation facilities,
garages, and parking lots invalid, there is
another discussion regarding the accep-
tance of publicly declared disclaimers out-

de beyani iceren bir yoldur. Bu sebeple tek
tarafli irade beyaniyla sorumlulugun kaldiril-
masi sorumsuzluk anlasmasinin mahiyetine
uymamaktadir. Béyle bir hkiim olmasa dahi
sorumsuzluk anlagsmasinin niteliginden dola-
yI boyle bir sonug cikarilabilecektir.

Konaklama yeri, garaj, otopark ve benzeri
yerleri isletenlerin sorumsuzluk anlagmasi
ile sorumluluklarini kismen veya tamamen
sinirlandinp sinirlandiramayacaklari konusu
doktrinde tartigmalidir. Azinlik gérus, sorum-
lulugun bu kanunda gosterilmemis olan bir
kosula baglandigi hususunun bu sorum-
suzluk anlasmasina engel bir durum teskil
edecegini belirtmektedir. Baskin ve bizim de
katildigimiz goruse gore ise kanun koyucu
s6z konusu maddede ilan yoluyla yapilan
sorumsuzluk bildirimiyle ilgilidir. Bu madde
taraflarin karsilikli irade beyanlariyla sozles-
me serbestisi ¢cergcevesinde kuracaklar bir
sorumsuzluk anlagsmasini engellememekte-
dir. Bu sebeple taraflarin sorumsuzluk anlas-
masini yapabilecekleri kabul edilmektedir.

Doktrinde konaklama yeri garaj otopark gibi
yerleri isletenlerin ilan yoluyla yaptiklari so-
rumsuzluk bildiriminin gecersiz sayilmasina
karsin kanunda sayilanlar disinda ilanen so-
rumsuzlugun kabul edilmesi ydnunde baska
bir tartisma mevcuttur. Fakat bu tartismanin
luzumsuz oldugunu, ilanen tek tarafli irade
beyaniyla sorumluluktan kurtulmanin mium-
kun olmadigini belirtmistik. Sorumsuzluk an-
lagmalari karsilikli uygun irade beyanlariyla

side the cases specified by law. However, as
we have previously stated, this discussion is
unnecessary, as it is not possible to escape
liability through a unilateral public declara-
tion. Liability disclaimer agreements must be
established through mutual and concordant
expressions of will. Therefore, except for the
exceptions listed in the law, it is not possible
to establish a liability disclaimer agreement
through a public declaration.

E. Special Limitation in the
Highway Traffic Law

Article 111 of the Highway Traffic Law'®
("HTL") sets forth another specific limitation.
According to the first paragraph of this arti-
cle, titled “Agreements Concerning Liability,”
agreements that eliminate or limit the legal
liability stipulated by the HTL are deemed in-
valid. The issue at hand is that while Article
115 of the TCO implies that liability disclaim-
er agreements are valid except in cases of
the debtor’s gross negligence, the HTL stip-
ulates that all such agreements are invalid.
There is a conflict of laws between these two
provisions. The provision in the HTL is spe-
cific but older, while the provision in the TCO
is general but newer. The Supreme Court’s
sound decision on this matter is as follows: “If
the prior law is general and the new law is spe-
cific, then the provisions of the new, specific
law should be applied to the case. However,
if the prior law is specific and the new law is
general, it is necessary to consider the legis-
lator's intent in enacting the general law. Ifthe
legislator intends to introduce a change with
the subsequent general law, adopting a new
perspective on matters regulated by the prior
specific law, then the subsequent general law
should be applied to the case”®.

Firstly, the legislator emphasizes in Article 1
of the HTL that the purpose of the law is to
ensure traffic order and determine the mea-
sures to be taken regarding traffic safety on
highways in terms of the safety of life and
property. Therefore, the law generally aims
to protect vulnerable road users against
vehicle operators who are in a stronger po-
sition. Consequently, it cannot be argued
that the legislator intended a “new perspec-
tive,” as the law puts it, with the general pro-
vision. Otherwise, operators would be able
to avoid liability for anything short of gross
negligence. Due to their vulnerable position,
passengers would be forced to accept the
contract as is?.

SORUMSUZLUK ANLASMALARININ
GECERLILIK KOSULLARI VE SINIRLARI

kurulmasi gereken anlasmalardir. Bu sebep-
le kanunda sayilan istisnalar harici ilanen
sorumsuzluk anlagsmasi yapmak mumkuan
degildir™.

E. Karayollari Trafik Kanu-
nu’nda Ozel Sinir

Karayollarn Trafik Kanunu'nun (“KTK") 111.
maddesinde’® bir diger 6zel sinir belirtilmistir.
Sorumluluga iligkin anlagsmalar baslikli mad-
denin birinci fikrasina gore KTKile 6ngorulen
hukuki sorumlulugu kaldiran veya daraltan
anlasmalar gecersiz sayilmistir. Buradaki tar-
tisma konusu olan durum TBK 115°de borc-
lunun a@ir kusuru harici yapilan sorumsuzluk
anlagmalarinin gecerli olacagi ¢ikarilmaktay-
ken, KTK’da tum sorumsuzluk anlagsmalarinin
gecersiz olacagi hukam altina alinmistir. S6z
konusu iki hukum arasinda kanun ¢atismasi
mevcuttur. Burada KTK'da duzenlenen 6zel
niteliktedir fakat daha eski tarihlidir. TBK'da-
ki duzenleme ise genel nitelikte fakat yeni
tarihli bir duzenlemedir. Yargitayin bu konu
hakkinda verdigi isabetli karar su sekildedir:
“eger 6nceki kanun genel, yeni kanun 6zel
ise, bu takdirde olaya 6zel olan yeni kanun
hakamleri uygulanmalidir. Sayet, énceki ka-
nun o6zel, yeni kanun genel ise bu durumda
da kanun koyucunun genel yasayi ¢cikarirken
hangi amaci tasidigina bakmak gerekir. Yasa
koyucu énceki tarihli 6zel kanunla dizenle-
nen hususlarda yeni bir bakis acisiyla sonraki
tarihli genel kanunla bir degisiklik 6ngdrdd-
Ju takdirde olaya sonraki tarihli genel kanu-
nun uygulanmasi gerekir”'°.

Oncelikle kanun koyucu KTK 1. maddede ka-
nunun amacinin karayollarinda, can ve mal
gavenligi yonunden trafik duzenini sagla-
da alinacak onlemleri belirlemek oldugunu
vurgulamistir. Bu sebeple kanun genel ola-
rak zayif konumdaki yolculari daha guclu ko-
numda olan arag igletenlere karsi korumayi
amaclamaktadir. Bu sebeple kanun koyucu-
nun genel nitelikteki duzenleme ile kanunun
ifadesi ile "yeni bir bakis acisini” amacladigi
soylenemeyecektir. Aksi takdirde isletenlerin
agir kusur haricindeki sorumluluklardan ka-
¢cinmasi mutlak nitelikte olacaktir. Zira yolcu-
larin zayif konumu itibari ile s6zlesmeyi kabul
etmek durumunda kalacaklardir?.
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F. Special Limitation in the
Package Tour Regulation

The Package Tour Contracts Regulation
("PTCR")?" includes a provision regarding
disclaimers. The definition of a package tour
contract is provided in Article 51 of the Con-
sumer Protection Law (“CPL")?2. According
to this article: “A package tour contract is a
contract in which at least two of the following
services are sold or offered for sale together at
an all-inclusive price by package tour organiz-
ers or intermediaries, and the service covers
a period exceeding twenty-four hours or in-
cludes overnight accommodation:

a) Transportation
b) Accommodation

c¢) Other tourist services not directly related to
transportation and accommodation services.

This definition indicates that package tour
contracts are agreements in which package
tour organizers or intermediaries provide var-
ious services to consumers within the scope
of tourism services in exchange for a certain
fee. Several elements of package tour con-
tracts can be derived from this definition. The
first element specified in the article is that the
contract mustinclude at least two of the men-
tioned services (transportation, accommoda-
tion, and other tourist services not linked to
these services). The legislator did not consid-
er a single service sufficient, intending these
services to be offered to the consumer as a
package. However, the provision of different
services should not lead to the assumption
that they are considered separately. These
services are combined and presented as a
single service. Another element mentioned
in the article is the fee. When mentioning
the fee, the legislator uses the term “all-in-
clusive price.” This means the consumer is
not obligated to pay separate fees for the
packaged services but instead pays a lump
sum. The third element is duration. The leg-
islator did not deem the presence of at least
two services together sufficient and added
a duration requirement. Accordingly, the
tourist service must cover a period exceed-
ing twenty-four hours or include overnight
accommodation. If the package tour does
not include overnight accommodation, the
legislator requires the service to last more
than twenty-four hours.

e x oy

F. Paket Tur Yonetmeligi'nde
Ozel Sinir

Paket Tur Sozlesmeleri Yonetmeligi'nde
("PTSY"”)?" sorumsuzluk kaydina iliskin hu-
kum bulunmaktadir. Paket tur sdézlesmesi-
nin tanimi Tuketicinin Korunmasi Hakkin-
da Kanunu’'n (“TKHK")?? 51. maddesinde
yapilmistir. Bu maddeye gore; “Paket tur
sozlesmesi, paket tur duzenleyicileri veya
aracilari tarafindan asagidaki hizmetlerden
en azikisinin birlikte, her seyin dahil oldugu
fiyatla satildigi veya satiminin vaat edildigi ve
hizmetin yirmi dért saatten uzun bir streyi
kapsadigi veya gecelik konaklamayi icerdi-
gi sézlesmelerdir:

a) Ulastirma
b) Konaklama

c¢) Ulastirma ve konaklama hizmetlerine bagli
olmayan baska turizm hizmetleri.”

Bu tanimdan paket tur duzenleyicisi veya ara-
cilarninin belirli bir tcret mukabilinde tuketici-
ye turizm hizmetleri kapsaminda gesitli edim-
ler sundugu sozlesmeler anlasilmaktadir. Bu
tanimdan paket tur sézlesmelerinin cesitli
unsurlari gikarilmaktadir. ilk unsur maddede,
belirtilen edimlerden (ulastirma, konaklama,
bu hizmetlere bagli olmayan baska turizm
hizmetleri) en az ikisinin s6zlesmede olmasi
gerektigi belirtilmistir. Kanun koyucu tek bir
edimiyeterligérmemistir. Bu edimlerin paket
halinde tuketiciye sunulmasi amaclanmistir.
Fakat farkli edimler sunulmasi ile bunlarin
birbirinden ayr dusunulecegi zannedilme-
melidir. Burada bu edimler artik birlesmekte
ve adeta tek edim gibi sunulmaktadir. Mad-
de metninde bahsedilen bir diger unsur tc-
rettir. Kanun koyucu Ucretten bahsederken
her seyin dahil oldugu bir fiyat tanimlamasi
yapmistir. Yani tuketici, goturu bir Gcret karsi-
liginda paket haline gelmis edimler icin fark-
li ucretler 6demek zorunda birakilmamistir.
Ucuincu unsur ise stredir. Kanun koyucu en
az iki edimin bir arada bulunmasini yeterli
gormemis ve buna bir sure sarti da getirmistir.
Buna gore turistik hizmetin yirmi dort saatten
daha uzun bir sureyi kapsamasi veya gecelik
konaklamay icermesi gerekmektedir. Paket
tur kapsamina gecelik konaklama girmedigi
takdirde kanun koyucu hizmetin yirmi dort
saatten uzun surmesini aramistir.

PTSY 13. maddesine gore paket tur duzen-
leyicisi veya aracisi sd6zlesmenin hi¢ veya

According to Article 13 of the PTCR, the pack-
age tour organizer or intermediary is liable for
all damages incurred by the participant due
to the non-performance or improper perfor-
mance of the contract. This provision assigns
liability for damages arising from non-perfor-
mance or improper performance of the con-
tract to the organizer or intermediary. Article
14 of the PTCR enumerates the limited ways
in which they can be relieved of this liability.
These are specified in the article as follows:

a) The presence of fault on the part of the
participant.

b) The unexpected and unavoidable act of a
third party not involved in the performance
of the contract.

c¢) The presence of force majeure.

d) The occurrence of an event that the
package tour organizer, intermediary, or in-
dependent service provider could not have
foreseen or prevented despite exercising all
due care.

e) Cancellation of the package tour due
to failure to reach the minimum number of
participants stipulated for the organization
of the tour, provided that the cancellation is
communicated to the participant in writing
orthrough a durable medium at least twenty
days before the commencement of the pack-
age tour, as stipulated in the contract.

SORUMSUZLUK ANLASMALARININ
GEGERLILIK KOSULLARI VE SINIRLARI

geredi gibi ifa edilmemesi nedeniyle kati-
lmcinin ugradigi her turlt zarardan sorumlu
tutulmuslardir. Bu hukamle s6zlesmenin hig
veya geregi gibi ifa edilmemesinden dogan
zararlar duzenleyiciye veya araciya yukletil-
mistir. PTSY 14. maddede ise bu sorumluluk-
tan kurtulma yollar tahdidi olarak sayilmistir.
Bu yollar maddede su sekilde belirtilmistir:

a) Katiimeinin kusurunun bulunmasi.

b) Sézlesmenin ifasi strecine dahil olmayan
Uegunca bir kisinin beklenmeyen ve énlene-
mez bir davranisinin bulunmasi.

¢) Mticbir sebebin bulunmasi.

¢) Paket tur duzenleyicisinin, aracisinin veya
bagimsiz hizmet saglayicisinin gerekli tim
6zeni gostermelerine ragmen éngéremedik-
lerive engelleyemedikleri bir olayin meydana
gelmesi.

d) Paket turun ddzenlenmesi icin 6ngértlen
asgari katilimin saglanamamasi nedeniyle ip-
tal edilmesi ve iptalin s6zlesmede éngortlen
Stirede paket turun baslamasindan en az yir-
mi gdn énce yazili olarak veya kalici veri sak-
layicist ile katilimciya bildirilmis olmasi.

Eger bu duzenleyici veya araci kurtulus yol-
larindan birine dayanamazsa her turlu zarar-
dan sorumlu tutulacaktir.

MAKALELER

DiPNOT

21 Paket Tur Sézlesmeleri Yonetmeli-
gi, 14.01.2015 tarih, 29236 sayili Resmi
Gazete (RG).

22 Tuketicinin Korunmasi Hakkinda
Kanun m.51, 28.11.2013 tarih, 28835
sayili Resmi Gazete (RG).
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THE VALIDITY REQUIREMENTS AND
LIMITATIONS OF DISCLAIMER AGREEMENTS

If the organizer or intermediary cannot in-
voke one of these exemptions, they will be
held liable for all damages.

Article 18 of the PTCR, titled Disclaimer, delin-
eates the limits of liability for package tour or-
ganizers or intermediaries. According to this
article, any clauses in the contract orin a sep-
arate document stating that the participant
waives the rights granted by the regulation,
orthat limit or eliminate the obligations of the
package tour organizer or intermediary aris-
ing from the regulation, are deemed invalid.
This provision is mandatory. It states that any
liability disclaimer agreement regarding lev-
els of fault will be rendered invalid. Package
tour organizers and intermediaries are not
permitted to escape liability except as pro-
vided for in Article 18 of the PTCR. The main
reason for this is to protect the consumer,
who is in a vulnerable position. In practice,
since package tour organizers often oper-
ate as agencies authorized by the Ministry,
their liability disclaimer agreements will be
deemed invalid both under Article 18 of the
PTCR and Article 115/3 of the TCOZ.

V. CONCLUSION

The TCO, as the general law, regulates the
conditions for validity and limitations of liabil-
ity disclaimer agreements. While liability dis-
claimer agreements are evaluated within the
scope of the principle of freedom of contract,
they are limited by the Turkish Code of Obli-
gations and special regulations. These limita-
tions are imposed primarily for the protection
of public order, personality rights, the princi-

Sorumsuzluk kaydi baslikli PTSY 18. mad-
de paket tur duzenleyicisi veya aracisinin
sorumluluk sinirlarini gcizmektedir. Bu mad-
deye gore sdzlesme metninde veya mustakil
herhangi bir belgede katilimcinin yénetme-
likte yer alan haklarini kullanmaktan feragat
ettigine dair veya paket tur duzenleyicisi ya
da aracisinin yonetmelikten kaynaklanan
yukumluluklerini sinirlayan veya ortadan
kaldiran kayitlar gecersiz olarak nitelendiril-
mistir. S6z konusu madde emredici hukim
niteligindedir. Bu hukum kusur duzeyleri
icin ongorulen her turlt sorumsuzluk an-
lasmasinin gecersiz kilinacagini belirtmigtir.
Paket tur duzenleyicileri ve aracilarinin PTSY
18. madde haricinde sorumluluktan kurtul-
malarina izin verilmemistir. Bunun ana sebe-
bi zayif konumundaki tuketiciyi korumaktir.
Uygulamada ¢ogu halde paket tur duzen-
leyicileri Bakanlik izni ile faaliyet gosteren
acenteler durumunda oldugu i¢in bunlarin
yaptigi sorumsuzluk anlagsmalari hem PTSY
18 hem de TBK 115/3 geregi gecersiz sayI-
lacaktir?,

V. SONUC

TBK sorumsuzluk anlagsmalarinin gecerlilik
sartlarini ve sinirlarini genel kanun konumun-
da duzenlemistir. Sorumsuzluk anlagmalari
sozlesme serbestisi ilkesi kapsaminda de-
gerlendirilmekle birlikte, Turk Borglar Kanu-
nu ve 6zel duzenlemelerle sinirlandintmistir.
Bu sinirlamalar; 6zellikle kamu duzeni, kisilik
haklari, durustluk kurali ve zayif konumdaki
taraflarin (tuketici, kiraci, is¢i gibi) korunmasi

ple of good faith, and parties in a vulnerable
position (such as consumers, tenants, and
employees). As examined in this article, liabil-
ity disclaimer agreements are categorically
null and void in cases of exclusion of liability
for gross negligence, elimination of liability
in service contracts, and exclusion of liability
for slight negligence in professional services
requiring expertise and performed under li-
censes granted by law or competent authori-
ties. Moreover, in contracts subject to special
regulations, such as lease, sales, and pack-
age tour contracts, the legislator has limited
the scope of liability disclaimer agreements
to balance the rights of the parties and pre-
vent unfair practices. Consequently, the va-
lidity of liability disclaimer agreements is sub-
ject to both general provisions and specific
provisions depending on the subject matter
of the contract and the status of the parties
and should be determined by evaluating the
specific circumstances of the case. Consider-
ing these limitations during contract drafting
is crucial for preventing potential disputes
and legal problems.
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SORUMSUZLUK ANLASMALARININ
GECERLILIK KOSULLARI VE SINIRLARI

amaciyla getirilmistir. Makalede de incelen-
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