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ABSTRACT | OZET

Main real property management is the regular operation and management of in-
dependent sections and common areas in one or more buildings. While the main
real estate is managed broadly in accordance with the Condominium Law and
related legislation, the management plan prepared and implemented specifically
for each building also holds an essential place for this purpose.

Anagayrimenkul yonetimi, bir veya birden cok yapidaki bagimsiz boliimler ve ortak
alanlarm diizenli bir sekilde isletilmesi ve yonetilmesidir. Anagayrimenkul genis
cercevede Kat Miilkiyeti Kanunu ve ilgili mevzuat dogrultusunda yonetilirken, bu
amac dogrultusunda her yapi 6zelinde hazirlanan ve uygulanan yonetim planin da

onemli bir yeri vardir.
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I.INTRODUCTION

Main real property management is the pro-
fessional management of common areas, fa-

cilities, and general works of buildings such
as apartments, sites, and business centers
consisting of more than one independent
section. This management involves carrying
out necessary activities to protect the value
of the structure, enhance the quality of life,
and ensure the sustainability of the building
while considering the common interests of
the owners. Especially in today’s society
where urbanization is accelerating and pop-
ulation density is increasing, the importance
of main real property management has in-
creased. The complexity of management
has required the owners of independent
sections to effectively manage their rights
and responsibilities over common areas and
facilities. In the past, condominium owners
undertook management tasks by mutual
agreement or voluntarily among themselves,
but with the proliferation of multi-storey
buildings and sites over time, delegating
these tasks to professional management
companies has become more functional.

The primary legislation regarding the man-
agement of main real property is the Condo-
minium Law No. 634" (“CL"), which came
into force in 1965 and has been amended

1. GIRIiS

Anagayrimenkul yonetimi, birden fazla ba-

gimsiz bélumden olusan; apartman, site, is

merkezi gibi yapilarin ortak kullanim alanlari-

nin, tesislerinin ve genelislerinin profesyonel

bir sekilde yonetilmesidir. Bu ydonetim, malik-
lerin ortak ¢ikarlarinin gozetilerek, yapi dege-

rinin korunmasi, yasam kalitesinin artirilmasi
ve yapinin surdurualebilirliginin saglanmasi
amaciyla gerekli faaliyetlerin gerceklestiril-
mesini kapsar. Ozellikle sehirlesmenin hizlan-
digi ve nufus yogunlugunun arttigi ginimuz
toplumunda, anagayrimenkul yonetiminin
onemi artmistir. Yonetim iglerinin karmasik-
lagsmasi, bagimsiz bélumlerin sahiplerinin
ortak kullanim alanlari ve tesisler Uzerinde-
ki hak ve sorumluluklarini etkin bir bicimde
yonetmelerini gerektirmistir. Gecmiste kat
malikleri, kendi aralarinda anlasarak veya
gonullu olarak yonetim islerini Gstlenirken,
zamanla ¢ok katli binalarin ve sitelerin yay-
ginlagsmasiyla birlikte bu gorevlerin profes-
yonelyonetim sirketlerine devredilmesi daha
islevsel hale gelmistir.

Anagayrimenkul yonetimine iligkin temel
mevzuat 1965 yilinda yurarluge giren ve
zaman zaman tadil edilmis hali ile 634 sayI-
Il Kat Mulkiyeti Kanunudur (“"KMK”). KMK,
kat mulkiyetinin kurulmasi, yonetimi, ortak
giderlerin paylasimi, kat maliklerinin hak ve

from time to time. In CL, many issues such
as the establishment and management of

condominiums, the sharing of common ex-

penses, and the rights and responsibilities of
condominium owners are covered in detail.

The assembling of the condominium own-

ers board, where decisions regarding the
management of the main real property are

made by the condominium owners, the pro-

cedures for decision-making and the like are
regulated in the CL. Additionally, the Turkish
Code of Obligations? and the Turkish Civil
Code?® also contain certain provisions that
affect the management of main real property.
For example, contracts made with manage-
ment companies are subject to the Turkish
Code of Obligations, while disputes arising
from condominium ownership are governed
by the provisions of the Turkish Civil Code.
These legislations provide a legal framework
for the management of main real property,
clarifying the rights and responsibilities of
condominium owners.

In terms of matters not regulated or manda-
tory in CL, one of the fundamental elements
of main real property management is the
management plan. The management plan
determines the rights and responsibilities
of the condominium owners, the method of
sharing common expenses, management
methods, and other important issues relat-
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sorumluluklan gibi pek ¢ok konuyu ayrintili
bir sekilde ele alir. Kat malikleri tarafindan

anagayrimenkulan yonetimi ile ilgili kararla-
rn alindigi kat malikleri kurulunun toplanma-

sI, karar alma usulleri gibi hususlar KMK'da

duzenlenmistir. Ayrica, Turk Borglar Kanu-
nu? ve Turk Medeni Kanunu® da anagayri-

menkul yonetimini etkileyen bazi hukamler
icermektedir. Ornegin, yonetim sirketleriyle
yapilan sdzlesmeler Turk Bor¢lar Kanunu'na

tabiyken, kat mulkiyetinden dogacak uyus-

mazliklara Turk Medeni Kanunu hukuamleri

uygulanmaktadir. Bu mevzuatlar, anagayri-

menkulun yonetiminde hukuki bir cerceve

sunarak, kat maliklerinin haklarini ve sorum-

luluklarini netlestirir.

KMK'da duzenlenmeyen veya emredici nite-
likte olmayan hususlar bakimindan anagay-

rimenkul yonetiminin temel unsurlarindan

biri de yénetim planidir. Yonetim plani ile,

kat maliklerinin hak ve sorumluluklar, ortak
giderlerin paylasim usulu, yonetim sekilleri
ve yapinin ve kat maliklerinin ihtiyaclarina

iliskin diger nemli hususlar belirlenir. Yone-

tim plani, tum kat maliklerini baglayicidir ve

tapuya ibraz edilir. Yonetim plani, anagayri-
menkulun etkin ve sorunsuz bir sekilde yone-

tilmesi bakimindan temel belgedir; yonetim
planinda belirtilen htukumler, kat maliklerinin
arasindaki iliskiyi ve ortak yasam alanlarini
duzenler.
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ed to the needs of the building and the con-
dominium owners. The management plan is
binding on all condominium owners and is
submitted to the land registry. The manage-
ment plan is the fundamental document for
the effective and smooth management of the
main real property; the provisions specified
in the management plan regulate the rela-
tionship between the condominium owners
and the common living areas.

It is aimed to ensure the sustainability of the
buildings and the preservation of the qual-
ity of life, in addition to securing the rights
of the condominium owners and encourag-
ing them to fulfill their obligations properly,
through the effective management of the
main real property within the framework of
the CL, relevant other legislative provisions
and the management plan, with the condo-
minium owners’ assembly, board of directors,
management companies and audit mecha-
nism.

I1. MANAGEMENT OF THE
MAIN REAL PROPERTY

A. In General

The importance of main real property man-
agement becomes even more pronounced,
especially with the increasing population
density, complex constructions, and chang-
ing living standards in large cities. Effective
management aims to preserve the value of
the structure, enhance the quality of life in
the main real property, ensure the sustain-
ability of the structure, and regulate the
relationships between the condominium
owners and relevant third parties. In terms of
activities related to the structure, the regular
collection of dues, timely execution of main-
tenance and repair activities, and provision
of services such as security and cleaning, en-
sure a more comfortable life for the condo-
minium owners. In addition, the professional
execution of management tasks strengthens
communication among the building resi-
dents and prevents potential disputes.

Main real property management is not only
about ensuring the maintenance and repair
of buildings. Management encompasses
many functions such as the maintenance of
common areas, security services, adminis-
trative tasks, legal compliance, and financial
management. The regular maintenance and
repair of common areas include the opera-

Anagayrimenkulun KMK; ilgili diger mevzuat
hukuamleri ve ydonetim plani ¢cercevesinde kat
malikleri kurulu, yénetim kurulu, ydonetim sir-
ketleri ve denetim mekanizmasi ile etkin bir
sekilde yonetilmesi ile, kat maliklerinin hak-
larinin guivence altina alinip yaokamluluklerini
geregi gibi yerine getirmelerinin tesvik edil-
mesinin yaninda, binalarin sarduralebilirligi
ve yasam kalitesinin korunmasi amaclanir.

1. ANAGAYRIMENKULUN
YONETIMI

A. Genel Olarak

Anagayrimenkul yonetiminin énemi, 6zellik-
le buyuk sehirlerde artan nafus yogunlugu,
karmasik yapilasma ve degisen yasam stan-
dartlariile daha da belirgin hale gelmektedir.
Etkin bir ydnetim, yapinin degerini korumayi,
anagayrimenkuldeki yasam kalitesini artir-
mayi, yapinin surduralebilirligini saglamayi,
kat maliklerinin birbirleri ve ilgili a¢uncu kisi-
lerle aralanindaki iligkileri duzenlemeyi amac-
lar. Yapiya iliskin faaliyetler bakimindan, ai-
datlarin duzenli olarak toplanmasi, bakim ve
onarim faaliyetlerinin zamaninda yaptiriimasi,
guavenlik, temizlik gibi hizmetlerin verilmesi
ile kat maliklerinin yasaminin daha konfor-
lu hale getirilmesi saglanir. Bunun yani sira,
yonetim islerinin profesyonel bir bicimde
yapilmasi, bina sakinleri arasindaki iletigimi
guclendirir ve olasi anlasmazliklarn onler.

Anagayrimenkul yonetimi, yalnizca binala-
rn bakim ve onarimini saglamaktan ibaret
degildir. Yonetim, ortak alanlarin bakimi, gu-
venlik hizmetleri, idari isler, hukuki uyum ve
mali yonetim gibi pek ¢ok fonksiyonu kapsa-
maktadir. Ortak alanlarin duzenli bakimi ve
onarimi, asansor, ¢ati, bahge, yuzme havuzu
gibi alanlarin isletilmesini kapsar. idari isler,
aidatlarin toplanmasi, muhasebe islemleri
ve resmi yazismalar gibi yonetim faaliyetle-

tion of areas such as elevators, roofs, gardens,
and swimming pools. Administrative tasks in-
clude management activities such as the col-
lection of dues, accounting processes, and
official correspondence. Additionally, legal
compliance ensures the execution of man-
agement activities within the framework of
the CL and other relevant legislation. Finan-
cial management involves financial process-
es such as budget preparation, expense con-
trol, and the creation of a reserve fund. The
effective implementation of these elements
contributes to the preservation of the main
real property’s value and the enhancement
of the quality of life for the building residents.

Types of main real property management: i.
management by the condominium owners’
assembly, ii. management by the manager,
iii. management by the board of manage-
ment iv. management by professional man-
agement companies. The manager is a sin-
gle person appointed by the condominium
owners’ assembly and possesses the duties
and authorities specified in Article 35 of the
CL. The board of directors is an entity also
elected by the condominium owners’ as-
sembly and operates with a collective deci-
sion-making mechanism. The fundamental
difference between the manager and the
board of directors is in the decision-making
process. While the manager makes deci-
sions alone, decisions on the board of direc-
tors are made collectively. In small apartment
buildings, a manager is usually appointed,
whereas in large complexes, a board of di-
rectors is preferred. Additionally, in large
complexes, professional management com-
panies may be consulted. Management
companies act on behalf of the condomini-
um owners’ assembly and within the scope
of the authorities granted by the board. An-
other management body that emerged with
today’s developing and changing housing
systems is “site management”. Although the
expression “site management” is not includ-
edinthe CL, itis an entity mentioned in local
court and Supreme Court decisions, becom-
ing a party and/ or subject to lawsuits with its
increasing presence in daily life. In addition
to managing by choosing one of these mod-
els, it is also possible to implement hybrid
models. For example, there may be a board
of directors, and this board can authorize a
management company. The most appro-
priate management style is determined by
considering the size of the main real property,
the preferences of the condominium owners,
and other special circumstances.
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rini icerir. Ayrica, hukuki uyum, KMK ve diger

ilgili mevzuat cercevesinde yonetim faaliyet-

lerinin yaratulmesini saglar. Mali yonetim ise
batcenin hazirlanmasi, giderlerin kontrolu ve

yedek fon olusturulmasi gibi mali islemlerdir.
Bu unsurlarin etkin bir sekilde uygulanmasi,

anagayrimenkulun dederinin korunmasina

ve bina sakinlerinin yagam kalitesinin artma-

sina katki saglar.

Anagayrimenkul yonetiminin cesitleri: i. kat

malikleri kurulu tarafindan yoénetim, ii. yone-

tici tarafindan yonetim, iii. yonetim kurulu

tarafindan yonetim ve iv. profesyonel yone-
tim sirketleri tarafindan yonetimdir. Yonetici,

kat malikleri kurulu tarafindan atanan ve
KMK’'nin 35. maddesinde belirtilen gérev ve
yetkilere sahip tek bir kisidir. Yonetim kurulu

ise yine kat malikleri kurulu tarafindan seci-
len ve toplu karar alma mekanizmasiyla ¢ali-

san bir organdir. Yonetici ve ydnetim kurulu
arasindaki temel fark, karar alma surecinde

yatar. Yonetici tek basina karar alirken, yone-

tim kurulunda kararlar ortaklasa alinir. Kiguk

apartmanlarda genellikle yonetici atanirken,
buyuk sitelerde yonetim kurulu tercih edilir.

Bunun yaninda buyuk sitelerde profesyonel
yonetim sirketlerine bagvurulabilir. Yonetim

sirketleri, kat malikleri kurulu adina ve ku-

rulun verdigi yetkiler cercevesinde hareket
eder. GUnumuzde degisen ve gelisen konut
sistemleri ile ortaya c¢ikan bir diger yonetim
organi “site yénetimi”dir. Site yonetimi ifadesi
her ne kadar KMK’'da yer almasa da gunluk
hayatta artan yeri ile birlikte yerel mahkeme
ve Yargitay kararlarinda bahsedilen, davalara

taraf ve/ veya konu olan bir organdir. Bu mo-
dellerden birinin secilerek yonetimin gergek-

lestirilmesinin yaninda karma modellerin de

uygulanmasi mumkundur. Ornegin, bir yone-

tim kurulu olup, bu kurul bir yénetim sirketine

yetki verebilir. En uygun yonetim sekli, ana-

gayrimenkultn buyuklugu, kat maliklerinin
tercihleri ve diger 6zel durumlar géz 6nune
alinarak belirlenir.

MAKALELER
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B. Appointment of the Man-
ager

The manager of the main real property is ap-
pointed by the condominium owners in ac-
cordance with the regulations outlined in the
CL. Regarding the appointment of the man-
ager, Article 34/1 of the CL states: “Condo-
minium owners may entrust the management
of the main real property to a person chosen
from among themselves or from outside
or to a board of three people; this person is
called the (Manager) and the board is called
the (Board of Management)”. In the absence
of a contrary provision in the management
plan, it is at the discretion of the condomini-
um owners to determine the management
procedure. The exception to this is if there

are eight or more independent sections in
the main real property, according to CL Ar-
ticle 34/2. In this case, the law mandates the
appointment of a manager. The manager (or
management board) can be chosen from
among the condominium owners or from
outside. The choosing will be conducted by
the majority of the condominium owners in
terms of number and land share.

The CL does not mandate that the manag-
er must be chosen from among the condo-
minium owners. An external manager can
be appointed to manage the main real prop-
erty. Therefore, the condominium owners’
assembly can delegate the management of

B. Yoneticinin Atanmasi

Anagayrimenkul yoneticisi, kat malikleri ta-
rafindan KMK'da yer alan duzenlemelere
uygun olarak atanir. KMK madde 34/1 yo-
neticinin atanmasi hususunda; “Kat malikleri,
anagayrimenkultn yonetimini kendi arala-
rindan veya disardan sececekleri bir kimseye
veya Ucg kigilik bir kurula verebilirler; bu kim-
seye (Yonetici), kurula da (Yonetim kurulu)
denir.” hukmunu haizdir. Yonetim planinda
aksine bir duzenleme bulunmamasi halinde
nasil bir ydnetim usulunun belirlenecegi kat
maliklerinin takdirindedir. Bunun istisnasi,
KMK madde 34/2 uyarinca anagayrimen-
kulde sekiz veya daha fazla bagimsiz bolum
bulunmasidir. Kanun, bu halde yoénetici

atanmasini zorunlu kilmigtir. Yonetici (veya
yonetim kurulu), kat malikleri arasindan segi-
lebilecegi gibi disaridan da segilebilir. Segim,
say! ve arsa pay! bakimindan kat maliklerinin
cogunlugu ile yapilacaktir.

KMK, yoneticinin kat malikleri arasindan se-
¢ilmesi zorunlulugu getirmez. Anagayrimen-
kull yénetmek Uzere digaridan bir yonetici
atanabilir. Dolayisiyla, kat malikleri kurulu,
anagayrimenkulun yonetimini uzmanligina
gavendigi disaridan bir kisiye veya bir yo-
netim sirketine devredebilir. Bu durumda,
yonetici, kat malikleri kuruluna karsi sorum-
ludur ve kurulun talimatlar dogrultusunda
hareket etmek zorundadir. Disaridan yonetici

the main real property to an external person
or amanagement company whom they trust
for their expertise. In this case, the manager
is responsible to the condominium owners’
assembly and must act in accordance with
the assembly’s instructions. Appointing an
external manager is a preferred method, es-
pecially in large complexes or situations re-
quiring expertise.

The term of office for the manager is deter-
mined in the management plan. If no dura-
tion is specified in the management plan, the
manager serves for one year*. When the man-
ager’s term expires, they can be reappoint-
ed by the condominium owners’ assembly.
There are no restrictions on reappointment.

Althoughiitis necessary to elect a manager, if
the condominium owners fail to elect one for
any reason, a manager will be appointed by
the civil court of peace where the main real
property is located, upon the application of
one of the condominium owners®.

C. Duties, Responsibilities,
and Rights of the Manager

The duties of the manager (management
board, professional management compa-
ny, or the condominium owners’ assembly
when their presence is not required) are
specified in Article 35 and subsequent Arti-
cles of the CL. Examples of these duties in-
clude ensuring the main real property is used
according to its purpose, taking necessary
measures for its protection, maintenance,
and repair, collecting the required advance
from the condominium owners, and keeping
itin a bank account opened in their name as
amanager, making and accepting necessary
payments, ensuring the main real property,
calling the condominium owners’ assembly
to a meeting and keeping and preserving the
book containing the decisions of the condo-
minium owners’ assembly.

The manager is obliged to act diligently while
performing their duties and is responsible to
the condominium owners and third parties
for their actions. In case of negligence or
misuse of their duties, they can be sued by
those who suffer damages. The manager is
responsible to the condominium owners like
an agent® and must account to the assem-
bly’. If no specific time is determined in the
management plan, the manager is required
to provide an account of income and expens-
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atanmasi, 6zellikle buyuk sitelerde veya uz-
manlik gerektiren durumlarda tercih edilen
bir ydntemdir.

Yoneticinin gorev suresi, yonetim planinda
belirlenir. Yonetim planinda bir sure belirtil-
memisse, yonetici bir yil sureyle gorev ya-
par*. Yoneticinin gorev suresi doldugunda,
kat malikleri kurulu tarafindan tekrar atana-
bilir. Atama konusunda herhangi bir sinirla-
ma yoktur.

Yoneticinin secilmesinin gerekli olmasi ile
birlikte herhangi bir sebeple kat malikleri ta-
rafindan secilememesi halinde yonetici, kat
maliklerinden birinin basvurusu Uzerine ana-
gayrimenkulun bulundugu yerin sulh hukuk
mahkemesi tarafindan atanir®.

C. Yoéneticinin Gorevleri, So-
rumlulugu ve Haklan

Yoneticinin (yonetim kurulunun, profesyo-
nel yonetim sirketinin veya bunlarin bulun-
masinin gerekmedi@i halde kat malikleri
kurulunun) gérevleri, KMK'nin 35 ve devami
maddelerinde belirtilmistir. Bu goérevlere or-
nek olarak; anagayrimenkullin gayesine uy-
gun olarak kullanilmasi, korunmasi, bakimi
ve onarimi i¢in gereken tedbirlerin alinmasi,
bunlarin gerceklestirilmesi icin gerekli avan-
sin kat maliklerinden toplanarak kendi adi-
na, yonetici sifatiyla agtigi banka hesabinda
tutulmasi, gerekli 6demelerin yapilmasi ve
kabul edilmesi, anagayrimenkulun sigorta
ettirilmesi, kat malikleri kurulunun toplanti-
ya ¢agrilmasi, kat malikleri kurulu kararlarinin
yer aldigi defterin tutulmasi ve saklanmasi sa-
yilabilecektir.

Yonetici, gorevlerini yerine getirirken 6zenli
davranmakla yukamludur ve yaptigiiglemler-
den kat maliklerine ve Uguncu kisilere karsi
sorumludur. Goérevini ihmali veya koétuye
kullanmasi durumunda, zarar gorenler tara-
findan dava edilebilir. Yonetici, kat malikleri-
ne kars! bir vekil gibi sorumludur® ve kurula
hesap vermek zorundadir’. Yonetici, ydnetim
planinda 6zel olarak belirlenmis bir vakit bu-
lunmamasi halinde her Ocak ayinca o tarihe
kadarki gelir ve giderlerin hesabini vermekle
yukumludur. Kat malikleri kurulu, yoneticinin
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es up to that date every January. The condo-
minium owners’ assembly can audit the man-
ager'saccounts and if necessary, remove the
manager from their position.

The rights of the manager are determined
by Atrticle 40 of the CL and the management
plan. The manager has all the necessary
authority to fulfill their duties. For example,
they can collect common expenses, enter
into contracts with service companies for
the maintenance and repair of the main real
property, and give instructions to workers.
The manager may be paid a fee by the con-
dominium owners’ assembly. The amount
of this fee is determined by the condomini-
um owners’ assembly and is included in the
management plan. If the payment of the fee
is decided but not made, the manager can
claim the fee through the court.

D. Supervision of the Manager

The supervision of whether the manager
complies with the obligations set out in Arti-
cle 35 of the CL is carried out by the condo-
minium owners’ assembly within the frame-
work of Article 41 of the CL. If there is no
provision in the management plan regarding
the timing of the supervision, it is conducted
every three months and at any time if there is
a justified reason.

The supervision of the main real property
manager is carried out by an auditor or a
committee of three people selected by the
condominium owners’ assembly within the
framework of the CL. Unless otherwise stipu-
lated in the management plan, the auditor or
the audit committee prepares an audit report
every January to inform the condominium
owners of their evaluation. The reports are
kept in a notary-certified book.

The supervision of the manager by the con-
dominium owners’ assembly pertains to all
duties assigned to the manager by Article
35 and subsequent Atrticles of the CL and
the management plan. The audit process in-
cludes the examination of the manager’s in-
come and expense accounts, bank accounts,
received bids, and executed contracts. In this
context, all documents related to the manag-
er's activities are reviewed in detail. As a re-
sult of the audit, the condominium owners’
assembly may approve the manager’s activ-
ities or decide to remove the manager from
their position if deemed necessary.

hesaplarini denetleyebilir ve gerekirse yone-
ticiyi gorevden alabilir.

Yoneticinin haklart KMK'nin 40. maddesi ve
yonetim plani ile belirlenir. Yonetici, goérevle-
rini yerine getirebilmek icin gerekli tum yet-
kilere sahiptir. Ornegin, ortak giderleri topla-
yabilir, anagayrimenkulun bakim ve onarimi
icin hizmet sirketleriile s6zlesme akdedebilir,
iscilere talimat verebilir. Yoneticiye, kat malik-
leri kurulu tarafindan tcret 6denebilir. Bu tc-
retin miktari, kat malikleri kurulu tarafindan
belirlenir ve yonetim planinda yer alir. Ucret
o6denmesinin kararlastirilmasi ancak 6den-
memesi durumunda, yonetici mahkeme ara-
ciligiyla tcretini talep edebilir.

D.Yoneticinin Denetlenmesi

Yoneticinin KMK'nin 35. maddesinde duzen-
lenen yukumluluklerine uygun hareket edip
etmediginin denetimi kat malikleri kurulu ta-
rafindan KMK’'nin 41. maddesi ¢ercevesinde
yapilir. Yonetim planinda denetimin vaktine
iliskin bir duzenleme bulunmamasi halinde
denetim, her ¢ ayda bir ve hakli bir sebep
olmasi halinde herhangi bir zamanda yapilir.

Anagayrimenkul yéneticisinin denetimi,
KMK cercevesinde, kat malikleri kurulu ta-
rafindan secilecek bir denetgi veya 3 kisilik
bir kurul tarafindan gercgeklestirilir. Denetgi
veya denetim kurulu yonetim planinda aksi
duzenlenmedikge her yilin ocak ayinda bir
denetim raporu duzenleyerek kat maliklerini
degerlendirmeleri hususunda bilgilendirir.
Raporlar, noter tasdikli bir defterde saklanir.

Kat malikleri kurulunun yoéneticiyi denetle-
mesi KMK'nin 35 ve devami maddeleri ve
yonetim plani ile yoneticiye verilen tum go-
revlere iliskindir. Denetim sureci, yoneticinin
gelir ve gider hesaplarinin yani sira banka
hesaplari, alinan tekliflerin ve yapilan sozles-
melerin incelenmesini igerir. Bu kapsamda,
yoéneticinin tum faaliyetlerine dair belgeler
detayli bir sekilde gdzden gegcirilir. Denetim
sonucunda, kat malikleri kurulu, yoneticinin
faaliyetlerini onaylayabilecegi gibi, gerekli
gorulmesi halinde yoneticinin gérevden
alinmasina karar verebilir.

KMK madde 39'da yoneticinin kendiligin-
den ve 6ngoralen zamanlarda hesap ver-

Although Article 39 of the CL regulates that
the manager must account for themselves
spontaneously and at prescribed times, Ar-
ticle 41 of the CL stipulates that the condo-
minium owners can terminate the manag-
er's duties without waiting for an account if
a justified reason arises. For example, if the
manager (whether a condominium owner or
appointed from outside) engages in behav-
iors that endanger the common interests of
the main real property and the condomini-
um owners or if they become unable to per-
form their managerial duties (such as clearly
embezzling collected advances or being
detained for any reason), the condominium
owners can convene, remove the manager
from their position and appoint someone
elsed.

E. The Personality of the Main
Real Property Management

As regulated in Article 34 of the CL, condo-
minium owners can entrust the management
of the main real property to a person (manag-
er) or a board (management board) chosen
from among themselves or from outside. The
duties of the manager to be selected accord-
ing to this article are listed in Article 35 and
subsequent articles of the same law. These
duties are related to the management of the
main real property and are described as “the
implementation of the decisions made by the
condominium owners’ assembly.” Addition-
ally, the manager has rights under Article 40
of the CL. The responsibilities and rights aris-
ing from the execution of these duties by the
manager or management board (or increas-
ingly common site management today) on
behalf of the assembly should be subject to
demand.

In Turkish law, the condominium owners’
assembly or the bodies authorized by the
assembly do not have a legal personality.
However, this does not mean that they can-
not be parties to a lawsuit in terms of rights
and responsibilities. Because in Article 20/2
of the CL, it is explicitly states that “A lawsuit
can be filed or enforcement proceedings
can be initiated against the condominium
owner who does not pay the expense or ad-
vance share by any of the other condomini-
um owners or the manager, according to
the management plan, this Law and general
provisions.” thereby clearly regulating that a
lawsuit can be filed by the manager. Addi-
tionally, the second paragraph of Article 38,
which regulates the manager’s responsibility,

ANAGAYRIMENKUL YONETIMI

mesi duzenlenmisse de KMK madde 41; kat
maliklerinin, hakli bir sebebin ortaya ¢ikmasi
halinde, hesap vermesi de beklenmeksizin
yoOneticinin gorevine son verebileceklerini
hukme baglamistir. Ornegin yoneticinin (is-
ter kat maliki ister disaridan atanmis olsun)
anagayrimenkultn ve kat maliklerinin ortak
yararlarini tehlikeye sokacak davranislarda
bulunmasi ya da yoneticilik gérevini yerine
getiremeyecek bir duruma dusmesi (topla-
digr avanslar zimmetine gecirdiginin agik¢a
anlasilmasi veya herhangi bir nedenden 6tu-
ru tutuklanmasi gibi) hallerinde kat malikleri
toplanip yoneticiyi gbrevden alir ve bagkasini
atar®,

E. Anagayrimenkul Yonetimi-
nin Kisiligi

KMK'nin 34. maddesinde duzenlendigi Uzere
kat malikleri, ana gayrimenkulun yonetimini
kendi aralarindan veya disaridan sececekleri
bir kimseye (yonetici) veya kurula (yonetim
kurulu) verebileceklerdir. Bu maddeye gore
secilecek yoneticinin gorevleri ise yine ayni
kanunun 35 ve devami maddelerinde sayil-
mistir. Bu gorevler anagayrimenkulun yo6-
netimi ile ilgili olup, “kat malikleri kurulunca
verilen kararlarin yerine getirilmesi” olarak
gosterilmistir. Bunun yaninda yoneticinin
KMK madde 40 uyarinca haklari da mevcut-
tur. Kat malikleri kurulunun, kurulu temsilen
yonetici veya yonetim kurulunun (veya gu-
numuzde giderek yayginlasan site yonetimi-
nin) s6z konusu gorevlerini yerine getirirken
dogan sorumluluklar ve haklari talebe konu
olabilmelidir.

Turk hukukunda kat malikleri kurulunun veya
kurul tarafindan yetkilendirilen organlarin
bir tuzel kisiligi bulunmamaktadir. Ancak bu
durum hak ve sorumluluklari bakimindan
davaya taraf olamayacaklari sonucunu do-
gurmamaktadir. Zira, KMK madde 20/2'de;
“Gider veya avans payini 6demeyen kat mali-
ki hakkinda, diger kat maliklerinden her biri
veya yonetici tarafindan, yénetim planina, bu
Kanuna ve genel huikumlere gére dava acila-
bilir, icra takibi yapilabilir." ifadelerine yer ve-
rilerek yonetici tarafindan dava acilabilecedi
acik¢a duzenlenmistir. Bunun yaninda yo-
neticinin sorumlulugunun duzenlendigi 38.
maddenin 2. fikrasi; “Kat malikleri kurulu, ada
temsilciler kurulu veya toplu yapi temsilciler
kurulu kararlarinin iptaline iliskin davalar, kat
maliklerini temsilen ydneticiye, toplu yapilar-
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states; “"Lawsuits for the annulment of deci-
sions of the condominium owners’ assembly,
block representatives’ assembly or collec-
tive structure representatives’ assembly can
be filed by directing hostility to the manager
representing the condominium owners orin
collective structures, to the manager selected
by the block representatives’ assembly or col-
lective structure representatives’ assembly.
The manager shall notify all condominium
owners and the block or collective structure
representatives’ assembly of the lawsuit filed.
In the event of annulment of the assembly
decision, the litigation costs shall be covered
from the common expenses.”. As regulated
in the provision, it is possible to file a lawsuit

against the manager. The term “manager”
used in the law encompasses the manage-
ment board, professional management com-
pany and site management. Indeed, all these
management models serve the purpose of
performing the management duties regulat-
ed in the CL.

Lawsuits related to the responsibilities or
rights of the main real property management
have been instituted and, in these lawsuits,
the manager (or management board, site
management) has been a party. In this re-
gard, the Supreme Court Assembly of the
Civil Chambers, in its decision numbered F.
2011/3-588 D. 2011/678, stated; “Since the
plaintiff site management has claimed and
sued forthe common expense amount (dues
and fuel) falling on the defendant’s share, the
dispute is of a nature that can be resolved

da ise ada temsilciler kurulu veya toplu yapi
temsilciler kurulunca secilen yéneticiye hu-
sumet yoneltilmesi suretiyle acilabilir. Yoneti-
ci, acilan davayi butan kat maliklerine ve ada
veya toplu yapi temsilciler kuruluna duyurur.
Kurul kararinin iptali halinde bu konudaki yar-
gilama giderleri ortak giderlerden karsilanir.”
hakmunu haizdir. Hukimde duzenlendigi
Uzere yoneticiye karsl dava agilmasi mum-
kundur. Kanunda kullanilan yonetici ifadesi
yonetim kurulu, profesyonel yonetim sirketi
ve site yonetimini de kapsar niteliktedir. Ni-
tekim bahsedilen tum yonetim modelleri
KMK’'da duzenlenen yonetim gorevini ifa et-
mek amaciyla hizmet vermektedir.

Anagayrimenkul yonetiminin sorumlulugu
veya haklarina iliskin davalar ikame edilmis
ve bu davalarda yonetici (veya yonetim ku-
ruly, site yonetimi) taraf olmustur. Bu hususta
Yargitay Hukuk Genel Kurulu, E. 2011/3-5688
K. 2011/678 sayili kararinda; “Davaci site yo-
netimi, davall payina diusen ortak gider bede-
lini (aidat ve yakit) talep ve dava ettigine gére
intilaf haksiz zenginlesme veya vekaletsiz is
goérme hukamleri dairesinde ¢éztumlenebi-
lecek mahiyettedir.”® ifadesine yer vermistir.
Ucuncu kisilerle yapilan sozlesmelerden do-
¢gan uyusmazliklarda husumetin sézlesme-
de taraf olan yonetime yoneltilecegine dair
Yargitay 13. Hukuk Dairesi E. 2009/6851 K.
2009/12611 sayili kararinda; “Site yénetimi-
nin tuzel kisiliginin bulunmadigi gerekcesiyle
ve pasif husumet nedeniyle dava reddedilmis
ise de gerek apartman ve gerekse sitedeki kat
maliklerinin bir araya gelerek site yénetimini

within the provisions of unjust enrichment or
unauthorized agency”®. In its decision num-
bered F. 2009/6851 D. 2009/12611, the 13th
Civil Chamber of the Supreme Court ruled
that in disputes arising from contracts made
with third parties, hostility should be directed
to the management that is a party to the con-
tract; “Although the lawsuit was dismissed
on the grounds that the site management
does not have legal personality and due to
passive hostility, it is consistently accepted
by our Chamber that in disputes arising from
these contracts, hostility can be directed to
the managementthat is a party to the contract,
given that the condominium owners in both
apartments and sites come together to form
the site management and authorize these
managers to make purchases and service
contracts with third parties and all condomini-
um owners benefit from the contracts made
by the management”'°. As can be under-
stood from the quoted decisions, the estab-
lished jurisprudence of the Supreme Court is
that the main real property management can
be a party to lawsuits.

The individuals who can file a lawsuit against
the manager or the management board and
the reasons for the lawsuit can be listed as
follows:

1. Condominium Owners

Audit of Accounts and Non-Discharge:
Condominium owners can review the ac-
counts of the manager or the management
board and if they detect any irregularities,
may choose not to discharge them. A law-
suit can be filed against the manager or the
management board due to accounts that are
not discharged.

Negligence or Abuse of Duty: If the man-
ager or the management board neglects or
abuses their duty, the condominium owners
who suffer damages can file a lawsuit seek-
ing compensation for their losses. For exam-
ple, in cases where necessary maintenance
is not performed or common expenses are
spent improperly.

Violation of the Management Plan: If the
manager or the management board acts
contrary to the provisions of the manage-
ment plan, condominium owners can file
a lawsuit. For example, not adhering to the
common area usage rules specified in the
management plan.

ANAGAYRIMENKUL YONETIMI

olusturmalan ve karar defterine de bu yoneti-
cilerin 3.kisilerle gerek mal alimi, gerekse hiz-
met s6zlesmeleri yapmalari hususunda yetki
vermeleri ve yénetimin yaptigi sézlesmeden
tum kat maliklerinin yararlanmalari kargisinda
bu sézlesmelerden dogan uyusmazliklarda
husumetin s6zlesmede taraf olan ydnetime
yoneltilebilecegi Dairemizce istikrarli ola-
rak kabul edilmektedir'™ seklinde hukum
kurmustur. Alintilanan kararlardan da an-
lagilacag@i Uzere Yargitay'in yerlesik ictihadi
anagayrimenkul yonetiminin davalara taraf
olabilecegi yonundedir.

Yonetici veya yonetim kuruluna karsi dava
acabilecek kisiler ve dava nedenleri su sekil-
de siralanabilir:

1. Kat Malikleri

Hesaplarin Denetlenmesi ve ibra Edilme-
mesi: Kat malikleri, ydneticinin veya yonetim
kurulunun hesaplarini inceleyebilir ve usul-
suzluk tespit etmeleri halinde ibra etmeyebi-
lirler. ibra edilmeyen hesaplar nedeniyle yo-
netici veya yonetim kuruluna dava agilabilir.

Gorevini ihmal veya Kétiye Kullanma: Yo-
netici veya yonetim kurulu, goérevini ihmal
eder veya kotuye kullanirsa, zarar géren kat
malikleri zararlarinin tazmini talebiyle dava
acabilirler. Ornegin, gerekli bakimlarin yapil-
mamasi veya ortak giderlerin usulsuz harcan-
mas! durumunda.

Yénetim Planina Aykiri Davranis: Yonetici
veya yonetim kurulu, yonetim plani hukim-
lerine aykiri hareket ederse, kat malikleri
dava acabilirler. Ornegin, yonetim planinda
belirlenen ortak alan kullanim kurallarina
uyulmamasi gibi.

Gorevden Alinmasi: Kat malikleri, KMK'nin
35 ve devami maddelerinde belirtilen gorev-
lerin yonetici tarafindan geregi gibi ifa edil-
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Dismissal: Condominium owners can file a
lawsuit for the dismissal of the manager or
the management board if the duties speci-
fied in Article 35 and subsequent articles
of the CL are not properly fulfilled by the
manager. For example, if the manager con-
sistently fails to implement the assembly’s
decisions.

2. Third Parties

Contractual Disputes: The manager or the
management board can enter into contracts
with third parties on behalf of the condo-
minium owners of the main real property. In
disputes arising from these contracts, third
parties can file a lawsuit against the manag-
er or the management board. For example, if
the management fails to fulfill its payment
obligation in a renovation contract, the con-
tractor company may file a lawsuit.

Tortious Acts: If third parties suffer damages
due to the actions of the manager or the man-
agement board, they can file a lawsuit seek-
ing compensation for damages arising from
torts. For example, if a poorly maintained roof
collapses and damages a vehicle, the vehicle
owner may file a lawsuit.

In addition to the lawsuits filed against the
manager or the management board as ex-
emplified above, it is also possible for the
manager or the management board to file
lawsuits on behalf of the condominium
owners. Examples of this include lawsuits
against acondominium owner who does not
pay their advance share or does not comply
with the management plan or against service
companies for failing to properly fulfill their
obligations.

F. Management of the Collec-
tive Structure

The legal regulations regarding the collec-
tive structure are found in Article 66 and
subsequent articles of the CL. Accordingly,
a collective structure refers to one or more
buildings constructed or to be constructed
on one or more zoning parcels according to
a specific approved settlement plan, which
is interconnected in terms of infrastructure
facilities, common-use areas, social facilities,
and services, and their management™. Ac-
cording to Article 66/2 of the CL, for a group
of blocks to be qualified as a collective struc-
ture, the parcels on which the blocks are con-

memesi halinde, yoneticinin veya yonetim
kurulunun gérevden alinmasi icin dava aca-
bilirler. Ornegin, yoneticinin strekli olarak
kurul kararlarini uygulamamasi durumunda.

2. Uclincu Kisiler

Sozlesmeden Kaynaklanan Uyusmazlik-
lar: Yonetici veya yonetim kurulu, anagayri-
menkul kat malikleri adina Gg¢tncu kisilerle
sOzlesme yapabilir. Bu s6zlesmelerden kay-
naklanan uyusmazliklarda, ugtuncu kisiler
yonetici veya yonetim kuruluna dava agabi-
lirler. Ornegin, yonetimin bir tadilat sozles-
mesindeki 6deme yukumlulugunu yerine
getirmemesi durumunda, yuklenici firma
dava acabilir.

Haksiz Fiiller: Yonetici veya yonetim kurulu-
nun eylemleri nedeniyle tguncu kisiler zarar
gorurse, haksiz fillden dogan zararlarinin taz-
mini talebiyle dava acabilirler. Ornegin, ba-
kimi yapilmayan ¢atinin ¢okmesi sonucu bir
aracin zarar gérmesi durumunda, arag sahibi
dava agabilir.

Yukarida érneklendirilen yonetici veya yone-
tim kuruluna karsi acilan davalarin yaninda
yonetici veya yonetim kurulu tarafindan kat
malikleri adina dava agilmasi da mumkundur.
Bu duruma o6rnek olarak, avans payini 6de-
meyen veya yonetim planina uymayan kat
malikine karsi veya hizmet sirketlerinin yu-
kumluluklerini geredi gibi yerine getirmeme-
si sebebiyle acilacak davalar verilebilecektir.

F. Toplu Yapinin Yonetimi

Toplu yapiya iliskin kanuni duzenlemeler,
KMK’'nin 66 ve devami maddelerinde yer alir.
Buna gore toplu yapi, bir veya birden ¢ok
imar parseli Uzerinde, belli bir onayli yerlesim
planina gore yapilmis veya yapilacak, altyapi
tesisleri, ortak kullanim yerleri, sosyal tesis ve
hizmetler ile bunlann yénetimi bakimindan
birbirleriyle baglantili birden ¢ok yapiyi ifa-
de eder™. KMK madde 66/2 uyarinca bloklar
toplulugunun toplu yapi olarak nitelendirile-
bilmesiicin bloklarininga edildigi parsellerin
bitisik veya komsu olmasi sarttir. Bu baglam-
da, toplu yapiyi olusturan her biryap, ayri bir

structed must be adjacent or neighboring. In
this context, each building that constitutes
the collective structure is referred to as a
separate block. The fundamental difference

between a collective structure and clas-

sical condominium ownership is that the
collective structure forms a larger building
complex by combining multiple blocks. In
classical condominium ownership, there is
a single main real property and independent

sections attached to it, whereas, in a collec-
tive structure, there are multiple blocks, in-

dependent sections attached to each, areas

allocated for the common use of these sec-

tions, and areas available for the common

use of the entire collective structure. For ex-

ample, each block within a site is a separate
main real property and all these blocks come

together to form the collective structure.

While each block within the site has its own
common areas, there are also areas allocated
for the common use of all blocks (such as a
swimming pool, gym, security booth, etc.).

The CL provides special regulations for the
management of collective structures. These

regulations are found in Article 69 and estab-

lish the principles related to the management
of collective structures. While each block has
its own management plan and manager, a

“collective structure condominium owners’

assembly” consisting of the condominium
owners of all blocks forming the collective
structure is also established. The collective
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blok olarak adlandirilir. Toplu yapi ile klasik

kat mulkiyeti arasindaki temel fark, toplu ya-

pinin birden fazla blogun birlesmesiile daha

buyuk bir yapr kompleksini olusturmasidir.
Klasik kat mulkiyetinde, tek bir anagayrimen-
kulve buna baglibagimsiz bolumler bulunur-

ken, toplu yapida birden fazla blok, her birine
baglibagimsiz bélumler, bu bélumlerin ortak
kullanimina ayrilmis alanlar ve toplu yapinin

tamami icin ortak kullanimda bulunan alan-

lar yer almaktadir. Ornegin, bir site igerisinde

yer alan bloklarin her biri ayri birer anagayri-
menkul olup, bu bloklarin tamu bir araya ge-

lerek toplu yapiyi olusturur. Site icindeki her

blogun kendine ait ortak alanlari bulunurken,

tam bloklarin ortak kullanimina ayrilmis alan-

lar da (yuzme havuzu, spor salonu, gtvenlik
kultbesi vb.) mevcuttur.

KMK’da toplu yapilarin yonetimine iligkin

6zel duzenlemeler 6ngoéralmustar. Bu du-

zenlemeler, 69. maddede yer almaktadir ve

toplu yapi yonetimiyle ilgili esaslan belir-

ler. Her bir blogun, kendi yénetim plani ve
yoneticisi bulunmakla birlikte, toplu yapiyi
olusturan tum bloklarin kat maliklerinden
olusan bir “toplu yapi1 kat malikleri kurulu” da
olusturulmaktadir. Toplu yapi kat malikleri

kurulu, toplu yapinin ydonetimine dair karar-

lar alir ve ortak kullanim alanlarinin bakim ve

onarimiyla ilgili gerekli duzenlemeleri yapar.

Ayrica, KMK’nin 74. maddesinden hareketle
20. maddesine gore, aksi bir kararlastirma

bulunmadikg¢a, toplu yapi kat malikleri ara-
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structure condominium owners’ assembly
makes decisions regarding the management
of the collective structure and makes neces-
sary arrangements for the maintenance and
repair of common-use areas. Additionally,
based on Article 74 and according to Article
20 of the CL, unless otherwise decided, ex-
penses for the concierge, heating operator,
gardener, and security personnel, as well
as advances to be collected for them, are
shared equally among the condominium
owners of the collective structure; other ex-
penses such as the maintenance, protection,
strengthening and repair of all common ar-
eas and the manager’s salary, are distributed
according to the land share.

I1l. MANAGEMENT PLAN
A. In General

Condominium ownership is a form of owner-
ship that has become widespread, especially

with the increase in urbanization. In this sys-
tem, different sections of a building are used

by individuals with separate ownerships;

however, the use of common areas, sharing

of expenses, and other managerial issues

should be regulated in line with the common

interests of all condominium owners. In this

context, the concept of a “management plan”
plays an important role in ensuring the prop-
er functioning of condominium ownership.
The management plan is a written document

that determines the management principles

of a main real property subject to condomini-
um ownership, is binding on the residents

of the main real property, and functions al-
most like a law. Thanks to the management
plan, potential disputes are prevented and a

peaceful residence in the main real property
is ensured.

B. Definition and Function of
the Management Plan

The management plan is defined in CL Arti-
cle 28/1 as follows; “The management plan
regulates the management style, purpose
and manner of use, the fees to be received by
the manager and auditors and other matters
related to management. The management
plan is in the nature of a contract binding on
all condominium owners”. The management
plan provides a legal framework among
the residents of the main real property, the
manager (condominium owners’ assembly,
management board, or site management),
and third parties while regulating the rights

sinda kapic, kaloriferci, bah¢ivan ve bekgi
giderleri ve bunlar icin toplanacak avanslar
esit olarak; butun ortak yerlerin bakim, koru-
ma, guglendirme ve onarim giderleri ile yo-
netici ayligi gibi diger giderler arsa paylari
oraninda paylastirilir.

1HI.YONETIM PLANI
A. Genel Olarak

Kat mulkiyeti, 6zellikle sehirlesmenin artma-
siyla birlikte yayginlasan bir mulkiyet bicimi-
dir. Bu sistemde, bir yapinin farkli bélumleri,
ayr mulkiyetlere sahip kisiler tarafindan kul-
lanilmaktadir; ancak, ortak alanlarin kullani-
mi, giderlerin paylasimi ve diger yonetimsel
konular, tum kat maliklerinin ortak cikarlarn
dogrultusunda duzenlenmelidir. Bu baglam-
da, “yonetim plani” kavrami, kat mulkiyetinin
isleyisinin duzgun bir sekilde saglanmasinda
onemli bir rol oynamaktadir. Yénetim plani,
kat mulkiyetine tabi bir anagayrimenkulin
yonetim esaslarini belirleyen, anagayrimen-
kulde ikamet edenleri baglayici nitelikte ve
adeta bir kanun islevi goren yazili bir belge-
dir. Yonetim plani sayesinde, olasi anlasmaz-
liklarin 6nune gegilir ve anagayrimenkulde
huzurlu sekilde ikametgah temin edilir.

B. Yonetim Planinin Tanimi ve
islevi

Yonetim plani, KMK madde 28/1'de; “Yone-
tim planiydnetim tarzini, kullanma maksat ve
seklini yénetici ve denetcilerin alacaklar tc-
reti ve ydnetime ait diger hususlar duzenler.
Yonetim plani, butan kat maliklerini baglayan
bir s6zlesme hukmundedir.” seklinde tanim-
lanmistir. Yonetim plani, anagayrimenkulde
ikamet edenlerin haklarini, yakumlaltklerini
ve ortak kullanim alanlarinin yénetimini, gi-
derlerin paylasimini, yéneticinin (kat malik-
leri kurulunun, yénetim kurulunun veya site
yonetiminin) yetkilerini, toplanti usullerini
duzenlerken, ayni zamanda anagayrimen-

and obligations of the residents, the man-
agement of common areas, the sharing of
expenses, the authorities of the manager
(condominium owners’ assembly, manage-
ment board or site management) and meet-
ing procedures.

In the CL, it is possible to amend all regula-
tions with the management plan, except for
the mandatory provisions. Provided that they
do not contradict mandatory provisions and
other legislative provisions, specific obliga-
tions can be imposed on the owners, the
manager, and relevant third parties in the
management plan; rights can be granted;
rules regarding the use of common areas of
the main real property can be established;
regulations regarding the usage of indepen-
dent sections in the main real property can
be made; and limits can be set. Everyone
concerned is obliged to comply with the final
version of the management plan, including
all its regulations and amendments.

C. Preparation, Submission
to the Land Registry, and
Amendment of the Manage-
ment Plan

The management plan is listed among the
documents required to be submitted to the
land registry for the establishment of condo-
minium ownership according to the CL and
its submission to the land registry is a prereg-
uisite for the establishment of condominium
ownership'2. Before the management plan
is submitted to the land registry, only a con-
struction servitude can be established; after
submission, the construction servitude can
be converted into condominium ownership.
The management plan is signed by all con-
dominium owners at the time it is prepared.
Since condominium ownership cannot be
established without submitting the man-
agement plan to the land registry, it is not
possible for the company (or contractor)
constructing the main real property to trans-
fer the ownership of independent sections
to buyers without preparing a management
plan. As no independent section sales have
been made yet, the construction company
will be the owner of all independent sections
in the main real property. Therefore, especial-
ly for newly constructed buildings, the gen-
eral practice is for the management plan to
be prepared by the construction company
and submitted to the land registry. Indepen-
dent section buyers review the management
plan at the time of the transfer of ownership
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kulde ikamet edenler, yonetici (kat malikleri
kurulu, yonetim kurulu veya site yonetimi) ve
ucuncu kisiler arasinda hukuki bir cerceve
saglar.

KMK'da emredici nitelikte olan hukumler ha-
ricindeki tum duzenlemelerin yonetim plani
ile degistirilmesi mamkundur. Emredici ha-
kumlere ve diger mevzuat hukumlerine aykiri
olmamak kosulu ile ydonetim planinda malik-
lere, yoneticiye ve ilgili ucuncu kisilere belirli
yukumlualukler yuklenebilir, haklar verilebilir,
anagayrimenkulln ortak alanlarinin kullani-
mina iliskin kurallar konabilir, anagayrimen-
kuldeki bagimsiz bolumlerin kullanim sekline
iliskin duzenlemeler yapilabilir, sinirlar ko-
nabilir. Tum duzenlemeleri ve degisiklikleri
ile birlikte yonetim planinin son haline ilgili
herkesin uyma yukumlultgu bulunmaktadir.

C.Yonetim Planinin Hazirlan-
masi, Tapuya ibrazi ve Degis-
tirilmesi

Yonetim plani, KMK uyarinca kat mulkiyetinin
kurulmasinda tapuya ibraz edilmesi gerekli
belgeler arasinda sayilmis olup y6netim pla-
ninin tapuya ibraz edilmesi kat mulkiyetinin
kurulmasinin 6n sartlarindan biridir'2 Yone-
tim plani tapuya ibraz edilmeden énce yalniz-
ca kat irtifaki kurulabilecek; ibraz akabinde
kat irtifaki kat mulkiyetine gevrilebilecektir.
Yonetim plani, hazirlandigi sirada tum kat
malikleri tarafindan imzalanir. Yonetim plani

tapuya ibraz edilmeden kat mulkiyeti kuru-

lamadigindan anagayrimenkulu inga eden
firma (veya muteahhit) tarafindan yonetim
plani hazirlanmadan bagimsiz bolumlerin
mulkiyetinin alicilara devri mumkun degildir.

HenUz hi¢bir bagimsiz boélam satisi yapilma-

mis oldugundan anagayrimenkuldeki tum

bagimsiz bélumlerin maliki s6z konusu insa-

at sirketi olacaktir. Bu nedenle, 6zellikle yeni
insa edilen yapilar i¢cin genel uygulamada

yonetim plani insaat sirketi tarafindan hazir-

lanarak tapuya ibraz edilir. Bagimsiz bolum

alicilari, tapuda bagimsiz bélumlerin mulki-

yetinin kendilerine devrinin yapildigi sirada
yonetim planiniinceler ve bagimsiz bélumun
mulkiyetini devralmalari ile yonetim planina
uymayi da taahhut etmis olur.
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of the independent sections to them at the
land registry and by acquiring the ownership
of the independent section, they also commit
to complying with the management plan.

It is possible to amend the management
plan after it has been submitted to the land
registry. To make an amendment, the vote
of four-fifths of all condominium owners is
required™. The amendments made are at-
tached to the management plan and kept
among the establishment documents of
the condominium ownership and the date
of these amendments is indicated in the
declarations section at the land registry. Ev-
ery owner who voted against the decisions
made in the condominium owners’ assembly
has the right to apply to the judge according
to CL Article 33 and the same right exists for
an owner who voted against the manage-
ment plan amendments. In such cases, the
judge will decide according to the manage-
ment plan if there is a regulation or accord-
ing to the CL and other relevant legislation
if there is not.

D. The Binding Nature of the
Management Plan and the
Consequences of Violating
the Management Plan

The management plan binds all condomini-

um owners, their total and partial successors,

tenants in the independent sections, per-
sons with limited real rights in the indepen-

dent section, the manager (condominium
owners’ assembly, management board, site
management, or professional management
company) and the auditor (audit board or

professional audit company)'“. Condomini-
um owners, their total and partial succes-

sors, and those residing in the independent
section as tenants or with limited real rights
are responsible for ensuring that individuals
residing with them, their guests, assistants,
customers, and other similar persons also
act in accordance with the management
plan. This responsibility not only pertains to
the independent section but also includes

compliance with the regulations in the com-

mon areas of the main real property.

Those who are obliged to comply with the
management plan but act contrary to it
can be sued under general provisions by
the condominium owners who suffer from
the violation, the manager on behalf of the
condominium owners, and other relevant

Yonetim planinin tapuya ibraz edilmesi aka-
binde degistirilmesi mumkundur. Degisikli-
gin yapilabilmesi i¢in tum kat maliklerinin
beste dordunun oyu gerekmektedir’, Yapi-
lan degisiklikler ydnetim planina baglanarak
kat mulkiyetinin kurulus belgeleri arasinda
saklanir ve tapuda beyanlar hanesinde s6z
konusu degisikliklerin tarihi gosterilir. Kat
malikleri kurulunda alinan kararlara karsi
aykiri oy kullanan her malikin KMK madde
33 uyarinca hakime basvurma hakki vardir,
ayni hak yonetim plani degisikliklerinde aley-
he oy kullanan malik i¢cin de mevcuttur. Bu
durumda hakim duzenleme varsa yonetim
planina, yoksa KMK ve diger ilgili mevzuata
gore karar verecektir.

D.Yénetim Planinin Bagla-
yiciligi ve Yonetim Planina
Aykiriigin Sonuclan

Yonetim plani, tam kat maliklerini, kulli ve

cuzi haleflerini, bagimsiz bolumlerdeki kira-

cilari, bagimsiz boélum tzerinde sinirli ayni

hak sahibi olan kisileri, yoneticiyi (kat ma-

likleri kurulu, yonetim kurulu, site yonetimi

veya profesyonel yonetim sirketini) ve de-

netciyi (denetim kurulunu veya profesyonel
denetim sirketini) baglar'. Kat malikleri, kulli
ve cuzi halefleri ile kiraci veya sinirli ayni hak
sahibi olarak bagimsiz bolumde ikamet eden
kisiler sz konusu bagimsiz bélumde kendisi
ile birlikte ikamet eden kisilerin, misafirlerinin,

yardimcilarinin, musterilerinin ve benzeri di-
ger kisilerin de yonetim planina uygun hare-

ket etmesinden sorumludur. Bu sorumluluk
yalnizca bagimsiz boélume iliskin olmayip

anagayrimenkultun ortak alanlarindaki du-

zenlemelere uyulmasini da kapsamaktadir.

Yonetim planina uymakla yukumlu olan an-
cak buna aykiri hareket eden kisilere; aykiri-

liktan zarar goren kat malikleri, kat malikleri
adina yonetici ve diger ilgililer tarafindan
genel hukamlere gore dava acilabilecektir.
Dava konulari arasinda anagayrimenkultun
ortak alanina verilen zarar, avans 6demesinin

tam ve zamaninda yapilmamasi, yonetim pla-

parties. The subjects of the lawsuit may in-
clude compensation for damages caused to
the common area of the main real property,
failure to make advance paymentsin fulland
on time, or requests for the cessation of viola-
tions such as using the independent section
for purposes other than residence, despite
being prohibited by the management plan.
If a third party, who is not a condominium
owner, tenant, or holder of a limited real right
but is under the responsibility of these indi-
viduals, causes damage in any way to a con-
dominium owner (or right holder), the main
real property, another independent section,
a common area or an item in the common
area, the party to be addressed by the injured
party or the manager on behalf of the condo-
minium owners will be the relevant condo-
minium owner (tenant or holder of a limited
real right).

The limit of the binding nature of the man-
agement plan is expressed in the doctrine
as follows; “The general binding nature of
the management plan must be limited to the
matters specified in the first paragraph of Ar-
ticle 28 of the Condominium Law. If a matter
not covered by the first paragraph is includ-
ed in the management plan, it only binds
the condominium owners who have signed
the management plan, not their partial suc-
cessors. This is because partial successors
are bound by a contract to which they are
not a party by law. In this case, the content
of this contract must relate to matters limited
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niile yasaklanmig olmasina ragmen bagimsiz
bolumun ikametgah harici bir amag icin kul-
lanilmasi gibi durumlardan kaynakl zararla-
rin tazmini veya aykinligin durdurulmasi ta-
lepleri sayilabilir. Kat maliki, kiraci veya sinirli
ayni hak sahibi olmamakla birlikte bu kisilerin
sorumlulugu altinda anagayrimenkulde bu-
lunan tgancu kisiler tarafindan herhangi bir
sekilde bir kat malikine (veya hak sahibine),
anagayrimenkule, bir diger bagimsiz bolume,
ortak alana veya ortak alandaki bir egyaya za-
rar verilmesi halinde zarar gorenin veya kat
malikleri adina yoneticinin muhatab; ilgili kat
maliki (kiraci veya sinirli ayni hak sahibi kisi)
olacaktir.

Yonetim planinin baglayiciiginin sinin dokt-
rinde su sekilde ifade edilmistir; “Yonetim pla-
ninin bu genel baglayici niteligi, Kat Mulkiyeti
Kanununun 28. maddesinin 1. fikrasinda be-

lirtilmis olan hususlarla sinirli olmasini gerek-
tirir. Birinci fikra kapsaminda olmayan bir hu-
sus, yoénetim planinda yer aliyorsa, bu husus
sadece yonetim planini imzalamis bulunan
kat maliklerini baglar, onlarin clzi haleflerini
baglamaz. Cunku cuzi halefler taraf olmadik-
lar1 bir s6zlesmeden kanun geregi baglidir-
lar. Bu durumda, bu sézlesmenin iceriginin,
yasa hukmu ile sinirli konulara iliskin olmasi
gerekir"'’®. KMK madde 28; "Yénetim plani
yonetim tarzini, kullanma maksat ve seklini
yonetici ve denetcilerin alacaklar tcreti ve
yonetime ait diger hususlari dizenler.” huk-
munu haizdir. Doktrinde yer alan ifadeden
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by legal provisions”"®. Article 28 of the CL
states; “The management plan regulates the
management style, purpose and manner of

use, the fees to be received by the manag-

er and auditors and other matters related to
management”. Based on the expression in
the doctrine, it can be said that the binding
nature of the management plan is limited to

regulations concerning the use and manage-

ment of the main real property.

In conclusion, the management plan is an
indispensable tool for the orderly, fair, and

smooth functioning of condominium rela-
tionships. It protects the rights of condomini-

um owners and regulates the use of common
areas, contributing to the enhancement of

quality of life. The correct creation, imple-
mentation, and amendment of the manage-

ment plan when necessary are fundamental

elements that ensure the healthy manage-

ment of condominium ownership.

IV. CONCLUSION

The management of the main real property
is a complex process that requires care from

both legal and practical perspectives. Effec-

tive management of the main real property

ensures the preservation of its value, sustain-

ability, and the regulation of relationships

among residents and relevant third parties,
thereby ensuring a peaceful living environ-

ment. Main real property management not
only ensures the maintenance and repair of

the structure but also determines the condi-

tions for the use of common areas, regulates

hareketle, yonetim planinin baglayiciiginin
anagayrimenkultun kullanim ve ydnetimine

iliskin duzenlemeler ile sinirli oldugu soyle-

nebilecektir.

Sonug olarak, yonetim plani, kat mulkiyeti

iliskilerinin duzenli, adil ve sorunsuz bir sekil-

de islemesiicin vazgecilmez bir aragtir. Hem
kat maliklerinin haklarini korur hem de ortak
alanlann kullanimini duzenleyerek, yasam
kalitesinin artirlmasina katki saglar. Yonetim

planinin dogru bir sekilde olusturulmasi, uy-

gulanmasi ve gerektiginde degistirilmesi, kat
mulkiyetinin saglikli bir sekilde yonetilmesini
saglayacak temel unsurlardir.

IV. SONUG

Anagayrimenkul yonetimi, hukuki ve pra-
tik acidan 6zen gerektiren karmasik bir su-

rectir. Anagayrimenkulun etkin bir sekilde
yonetilmesi, anagayrimenkulin degerinin
korunmasi, surdarulebilirliginin saglanmasi

ve anagayrimenkulde ikamet edenlerin bir-

birleri ve ilgili t¢cuncu kisiler ile aralarindaki

iliskinin duzenlenmesi huzurlu bir yasami te-

min eder. Anagayrimenkul ydnetimi; yalnizca

yapinin bakim ve onarimini saglamakla kal-
maz, ortak alanlarin kullanim kosullarini belir-

ler, anagayrimenkuldeki kisilerin aralarindaki

the relationships among individuals in the
main real property, and provides multidi-
mensional compliance for the sustainability
of the main real property and the enhance-
ment of quality of life through the correct
application of legal and financial regulations.

Compliance with the CL and relevant legisla-
tive provisions is of great importance for both
the protection of the rights of condominium
owners and the effective execution of man-
agement. The management plan is a funda-
mental document at the center of this pro-
cess, binding all condominium owners. To
ensure that the management of the main real
property is conducted properly and in a man-
ner conducive to achieving its purpose, the
CL and the management plan of the relevant
main real property (or collective structure)
provide a legal framework by regulating the
rights and obligations of condominium own-
ers and managers, helping to prevent poten-
tial disputes and resolve issues. Therefore, it
is necessary for the management plan to
clearly define the duties and responsibilities
of both the condominium owners (includ-
ing their families, guests, assistants, tenants,
and holders of real rights) and the manag-
er (whether it be a management board, site
management or professional management
company, depending on the needs of the
main real property) within the limits of legal
compliance. This clarity is essential for trans-
parency, the protection of condominium
owners’ rights, and the creation of a secure
living environment.

BIBLIOGRAPHY

ALIRIZA ILGEZDI, Step by Step Condominium Law, 3rd Edition,
Ankara 2023.

MAHIR ERSIN GERMEG, Condominium Law, 11th Edition, An-
kara 2024.

ANAGAYRIMENKUL YONETIMI

iliskileri duzenler, bunlarla birlikte hukuki ve
mali duzenlemelerin dogru sekilde uygulan-
masiyla anagayrimenkultn surdurulebilmesi
ve yasam kalitesinin artinlmasinda da ¢cok bo-
yutlu bir uyumluluk saglar.

KMK ve ilgili mevzuat hakumlerine uygun

hareket edilmesi hem kat maliklerinin hakla-

rinin korunmasi hem de yonetimin etkin bir
sekilde yurutulmesi acisindan buyuak énem

tasir. Yonetim plani, bu surecin merkezin-

de yer alan ve tam kat maliklerini baglayan

temel bir belgedir. Anagayrimenkul yéne-

timinin layikiyla, amacini gerceklestirmeye
elverigli sekilde yapilabilmesi adina KMK ve
ilgili anagayrimenkulun (veya toplu yapinin)
yonetim plani, kat malikleri ve yoneticilerin

hak ve yukumluluklerini duzenleyerek hu-
kuki bir cerceve sunarak olasi ihtilaflar énle-

meye ve sorunlari gézmeye yardimci olur. Bu
nedenle yonetim plani ile hukuka uygunluk

sinirlari igerisinde hem kat maliklerinin (ai-

leleri, misafirleri, yardimcilari, kiracilari, ayni
hak sahipleri de dahil olmak Uizere) hem de
yoneticinin (anagayrimenkultn ihtiyaglarina

gore yonetim kurulu, site yonetimi veya pro-
fesyonel yonetim sirketinin) gérev ve sorum-

luluklarinin net olarak belirlenmesi seffaflik,

kat maliklerinin haklarinin korunmasi ve gu-

venli bir yasam alaninin olusturulmasi adina
gereklidir.
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