PART 1

EXAMINATION AND EVALUATION
OF EXPROPRIATION AND
URGENT EXPROPRIATION
PROCEDURES

KAMULASTIRMA VE ACELE
KAMULASTIRMA USULLERINE
ILISKIN INCELEME VE
DEGERLENDIRME

NUREFSAN AKBAS




ARTICLES

PART 1

FOOTNOTE

1 Tayfun Akgtiner, Administrative
Law, Istanbul 2021, 9. Edition, p. 838.

2 Turgut Tan, Administrative Law,
Ankara 2019, 8. Edition, p. 625.

3 Akguiner, Administrative Law, p.
839.

GS| ARTICLETTER

EXAMINATION AND EVALUATION OF EXPROPRIATION

AND URGENT EXPROPRIATION PROCEDURES

ABSTRACT | OZET

The administration should conduct expropriation and, in exceptional cases, ur-
gent expropriation of privately owned properties required for public services, in
a manner that minimizes interference with individuals’ property rights and only
when public interest is present, in accordance with the law and procedure.

[darenin kamu diizenini korumak ve kamu yararim saglamak amaciyla yiiriittiigii
kamu hizmetleri uyarinca gereksinim duydugu 6zel miilkiyette bulunan tasinmaz-
lar icin basvurdugu kamulastirma ve bazi istisnai hallerde acele kamulastirma, bi-
reylerin miilkiyet hakkina en az miidahaleyle ve ancak kamu yararmin bulundugu
durumlarda hukuka ve usuliine uygun olarak yapilmalidir.
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I.INTRODUCTION

The primary duty of the administration is to
maintain public order and provide public
services to ensure public interest. To fulfill
its duties, the administration needs certain
movable and immovable properties. These
properties, which are privately owned, can
be acquired by the state and public entities
with the consent of their owners. However,
in some cases, owners may not be willing
to relinquish their properties to the admin-
istration. In such situations, the administra-
tion can use its public power to acquire the
necessary properties or easements without
the owner’s consent, citing “public interest”
as the reason’. This is where the adminis-
tration resorts to expropriation or, in urgent
cases, urgent expropriation, to transfer the
necessary properties to public ownership,
thereby ensuring public interest.

Expropriation is a significant restriction on
the right to property. Since the right to
property is a constitutional right and its re-
striction is exceptional, the administration
that resorts to expropriation must strike a
balance between the public interest it aims
to achieve and the freedoms and interests
of individuals2 When the administration
carries out expropriation and urgent expro-
priation procedures, it seizes the owner’s

I. GiRIS

idarenin asli gorevi, kamu duizenini korumak
ve kamu yararini saglamak amaciyla kamu
hizmetlerini yuratmektir. idare, yerine ge-
tirmekle gorevli oldugu kamu hizmetlerini
duzenli olarak ve geregince yurutebilmesi
icin bazi tasinir ve tasinmaz mallara ihtiyac
duymaktadir. Ozel mulkiyette bulunan bu
tasinir ve tasinmaz mallar, devlet ve kamu
tuzelkisileri tarafindan maliklerinin rizasiyla
ele gecirilebilmektedir. Ancak bazi durum-
larda, maliklerin kendine ait mallari idareye
birakmaya riza géstermedigi haller de mev-
cuttur. Bu tarz durumlarda idare, kamu gu-
cune dayanarak ihtiya¢ duyulan tasinmaz-
larin mulkiyetini ya da irtifak hakkini “kamu
yarari” maksadiyla malikin rizasi olmaksizin
ele gecirebilmektedir'. iste idare, olagan
olarak kamulastirma ve bazi ivedi hallerde
acele kamulastirma islemine basvurarak
kamu yararini saglamak amaciyla gereksi-
nim duyulan tagsinmazlari, kamu mali statu-
stine gecirebilmektedir.

Kamulastirma islemi, mulkiyet hakkina geti-
rilen 6nemli bir kisitlamadir. Mulkiyet hakki
esas itibariyle anayasal bir hak ve kisitlan-
masi istisnai oldugundan, kamulastirmaya
bagvuran idarenin izlemek zorunda oldugu
kamu yarari amaci ile kisilerin 6zgurlukleri
ve cikarlari arasinda bir denge saglanmasi

property right; therefore, these procedures
must be conducted in accordance with the
law, in a manner that is procedurally correct,
and with minimal interference with the own-
er's rights.

This article will examine the administration’s
authority to seize privately owned immov-
able properties based on its public power,
in terms of expropriation and urgent expro-
priation procedures. The legal basis and el-
ements of expropriation and urgent expro-
priation procedures will also be evaluated.

I1. EXPROPRIATION

Expropriation is the process of seizing a pri-
vately owned immovable property without
the owner’s consent and converting it into
a public asset®. When the administration
expropriates a privately owned immovable
property, there are certain procedures that
must be followed.

Expropriation has been defined in various
ways in doctrine and court decisions. Ac-
cording to Kutlu Gursel, expropriation is “An
administrative transaction that terminates the
property right of a private law person over an
immovable property, based on the public
power that derives its legitimacy from the

KAMULASTIRMA VE ACELE KAMULASTIRMA
USULLERINE ILISKIN INCELEME VE DEGERLENDIRME

gerekir?. idare tarafindan kamulastirma ve
acele kamulastirma islemi yapilirken mali-
kin mulkiyet hakkina el konuldugundan; bu
islemlerin hukuka, usuliine uygun ve mali-
kin hakkina en az mudahale eden sekilde
yapilmasi gerekmektedir.

Bu calismada idarenin kamu gucune daya-
nan 6zel mulkiyetteki taginmazlara el koyma
yetkisi, kamulastirma ve acele kamulastirma
usulleri bakimindan incelenecek olup ka-
mulastirma ve acele kamulastirma islemle-
rinin yasal dayanagi ve unsurlari degerlen-
dirilecektir.

I1. KAMULASTIRMA

Kamulastirma, malikinin rizasi dikkate alin-
maksizin 6zel mulkiyetteki bir tagsinmaz mala
el konularak kamu mali haline getirilmesi is-
lemidir3. idare tarafindan 6zel mulkiyetteki
bir taginmaz kamulastirilirken dikkat edilme-
si gereken birtakim prosedurler mevcuttur.

Kamulastirma, doktrinde ve yargi kararlarin-
da da cesitli sekillerde tanimlanmistir. Kutlu
Gursel'e gore kamulastirma, “idarenin, mes-
rulugunu kamu yarariamacinda bulan kamu
guctine dayanarak, 6zel hukuk kisisinin ta-
sinmaz lzerindeki mulkiyet hakkinin sona
erdirilmesine iliskin bir islemdir”*. Anayasa
Mahkemesi'ne gore ise kamulastirma, “ma-
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public interest™. According to the Constitu-
tional Court, expropriation is “A process by
which the State terminates private ownership
without the owner’s consent, for the public
interest”®.

A. Legal Basis of the Expro-
priation Process

1. Constitution

Article 46 of the Constitution arranges that
“The State and public corporate bodies are
authorized to expropriate and establish ad-
ministrative easements on privately owned
immovable properties, in whole or in part,
in cases where the public interest requires
it, provided that the actual compensation is
paid in advance, and in accordance with the
principles and procedures specified by law”.
Accordingly, expropriation can be carried
out by the state or public corporate bodies
in cases where the public interest requires
it, by paying the price of a privately owned
immovable property in cash and in advance.

Article 35 of the Constitution regulates the
right to property. The right to property is a
constitutional right and everyone has this
right. According to this article, the right to
property can only be limited by law in cases
where the public interest is present. The ex-
propriation process eliminates the property
right of the immovable property owner.

likin rizasi olmaksizin Devletin kamu yararina
6zel mulkiyeti sona erdirdigi bir islemdir"®.

A. Kamulastirma isleminin
Yasal Dayanagi

1. Anayasa

Anayasa’nin 46. maddesi, “Devlet ve kamu tu-
zel kisileri; kamu yarannin gerektirdigi haller-
de, gercek karsiliklarini pesin 6demek sartiyla,
6zel mulkiyette bulunan tasinmaz mallarin
tamamini veya bir kismini, kanunla gdsterilen
esas ve usullere gore, kamulastirmaya ve bun-
lar dzerinde idari irtifaklar kurmaya yetkilidir.”
seklindedir. Buna gore kamulastirma; kamu
yararini gerektiren hallerde, 6zel mulkiyette
bulunan bir taginmazin bedelini nakden ve
pesin olarak 6demek suretiyle devlet veya
kamu tuzel kisilerince yapilabilir.

Anayasa’nin 35. maddesinde ise mulkiyet
hakki duzenlenmektedir. Mulkiyet hakki ana-
yasal bir hak olup herkes bu hakka sahiptir.
Bu maddeye gore mulkiyet hakki, ancak
kamu yarari bulunan hallerde kanunla sinirla-
nabilir. Kamulastirma islemiile mulkiyet hakki
sahibi olan tasinmaz malikinin, mulkiyet hak-
ki ortadan kaldintmaktadir.

2. Expropriation Code No. 2942

Although the basis of expropriation is the
Constitution, the Expropriation Law No.
2042¢ ("Expropriation Law”) regulates the
stages of expropriation, the calculation of
the price of the immovable property to be ex-
propriated, the retrieval of the expropriated
immovable property, the registration of the
immovable property and easement right in
the name of the administration, the transfer
of immovable properties between adminis-
trations, and the methods of resolving dis-
putes that may arise regarding expropriation.

B. Elements of the Expropria-
tion Process

Expropriation is a mixed-natured transaction,
defined in doctrine as both an administrative
and executive transaction’. As an administra-
tive transaction, the expropriation process
should be evaluated in terms of the five ele-
ments of an administrative transaction.

1. Authority

Expropriation, as it involves direct interfer-
ence with the right to property and leads
to the termination of private property rights,
can only be carried out by the state and
public corporate bodies in accordance with
Article 46 of the Constitution and Article 1 of
the Expropriation Law. Furthermore, the ad-
ministration that will carry out the expropri-
ation can only do so for the public services
it is responsible for, as stipulated in Article 3,
paragraph 1 of the Expropriation Law.

The legislator has introduced an administra-
tive control mechanism to prevent arbitrary
actions by the administration in expropria-
tion, by determining the competent authori-
ties that will decide on the public interest and
approve this decision.

2. Reason and Purpose

In the expropriation process, the reason is
the provision of public services by the ad-
ministration with the aim of public interest,
including administrative, social, economic,
cultural, scientific and similar services, as
well as infrastructure services related to
these activities. As with all public services,
the purpose of the expropriation process is
also public interest.
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2.2942 Sayili Kamulastirma Ka-
nunu

Kamulastirmanin dayanagi Anayasa olmak-
la birlikte, 2942 sayili Kamulastirma Kanunu®
("Kamulastirma Kanunu”) ile kamulastir-
manin agsamalari, kamulastirnlacak tasinma-
zin bedelinin hesaplanmasi, kamulastirilan
tasinmazin geri alinmasi, tasinmaz ve irtifak
hakkininidare adina tescili, tasinmazlarin ida-
reler arasinda devri ve kamulastirma hakkin-
da ¢ikabilecek uyusmazliklarin ¢ozam yollan
duzenlenmisgtir.

B. Kamulastirma isleminin
Unsurlari

Kamulastirma karma nitelikli bir islem olup
idari ve icrai bir islem olarak doktrinde tanim-
lanmaktadir’. idari islem olmasi bakimindan
kamulastirma islemini, idari islemin bes unsu-
ru agisindan degerlendirmek gerekmektedir.

1. Yetki

Kamulastirma, kamu gucunun kullanilma-
sI neticesinde mulkiyet hakkina dogrudan
mudahaleyi icerdigi ve 6zel mulkiyet hakki-
nin sonlanmasina yol actigi icin Anayasa’nin
46. maddesi ve Kamulastirma Kanunu’nun
1. maddesi uyarinca ancak devlet ve kamu
tazel kisileri tarafindan yapilmasi ongéral-
mustar. Ayrica, kamulastirma yapacak olan
idare; Kamulastirma Kanunu madde 3 fikra
1 uyarinca ancak yurutmekle goérevli oldugu
kamu hizmetleri icin kamulastirma yapabilir.

Kanun koyucu kamulastirmaya dair idarenin
keyfiliklerini 6nlemek amaciyla, kamu yarari
verecek ve bu karari onaylayacak yetkili ma-
kamlari saptayarak idari bir denetim mekaniz-
masi getirmigtir.

2. Sebep ve Amac¢

Kamulastirma isleminde sebep; idare tara-
findan kamu yarari gayesiyle yurutulen idari,
sosyal, ekonomik, kulturel, bilimsel ve ben-
zeri nitelikteki her tarlt kamu hizmetlerinin
gorulmesi ve bu cercevedeki faaliyetlerin
yurutulmesiyle ilgili bayindirlik hizmetleridir.
Tum kamu hizmetlerinde oldugu gibi kamu-
lastirma isleminde de amag, kamu yarardir.
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3. Subject

The subject of the expropriation process is
the transfer of privately owned immovable
properties, in whole or in part, to the owner-
ship of the administration, thereby convert-
ing them into public property. The adminis-
tration can also acquire the easement rights
of immovable properties owned by private
individuals through expropriation8. There-
fore, the subject of the expropriation process
can include not only immovable property
ownership but also easement rights.

4. Form and Procedure

The procedure and stages of the expropria-
tion process for privately owned immovable
properties are regulated in the Expropriation
Law.

a. Securing sufficient funds for
the expropriation price

The administration must first secure suffi-
cient funds to expropriate a privately owned
immovable property. According to Article
3 of the Expropriation Law, expropriation
proceedings cannot be initiated without
securing sufficient funds for the immovable
property. Therefore, the administration will
secure sufficient funds before starting the
expropriation process for a privately owned
immovable property.

b. Obtaining a public interest
decision

As stated in the Constitution, a privately
owned immovable property can only be ex-
propriated if there is a public interest®. After
the administration has secured sufficient
funds for expropriation, a public interest de-
cision must be made for the expropriation of
the immovable property. The authorities that
will make the public interest decision are list-
ed in Article 5 of the Expropriation Law.

c. Determination of the property
to expropriated

After the general and objective public inter-
est decision is made, the immovable prop-
erty to be expropriated is determined. The
determination of the immovable property
to be expropriated is regulated in Article 7,
paragraph 1 of the Expropriation Law. Ac-
cording to this, the administration that will
carry out the expropriation prepares or has
prepared a scaled plan showing the bound-

3. Konu

Kamulastirma isleminin konusu, 6zel mulki-
yette bulunan taginmazlarin, tamaminin veya
bir kisminin idarenin mulkiyetine gegcirilme-
si suretiyle kamu mali haline getirilmesidir.
idare, ozel kisilerin mulkiyetinde bulunan ta-
sinmazlarin irtifak haklarini da kamulastirma
yoluyla edinebiliré. Dolayisiyla kamulastirma
isleminin konusu, tasinmaz mulkiyetinin ya-
ninda irtifak haklari da olabilmektedir.

4. Sekil ve Usul

Ozel mulkiyette bulunan tasinmazin kamu-
lastinlmasi isleminin usulu ve asamalari Ka-
mulastirma Kanunu’nda duzenlenmektedir.

a. Kamulastirma bedeli icin yeter-
li 6denek temin edilmesi

idare, 6zel mulkiyetteki bir tasinmazi kamu-
lastirmak icin 6ncelikle yeterli 6denek temin
etmelidir. Kamulastirma Kanunu’nun 3. mad-
desi uyarinca, tasinmaz icin yeterli 6denek
temin edilmeden kamulastirma igslemlerine
baslanamaz. Buna gore idare, 6zel mulkiyet-
te bulunan tasinmazi kamulastirmaya basla-
madan once yeterli 6denek temin edecektir.

b. Kamu yarari kararinin alinmasi

Anayasa’da da belirtildigi gibi, 6zel mulkiyet-
te bulunan bir taginmaz ancak kamu yarari-
nin varligi halinde kamulastirilabilir®. idare ta-
rafindan kamulastirma igin yeterli 6denegin
temin edilmesinin akabinde, tasinmazin ka-
mulastirlmasi icin kamu yarari karari alinma-
lidir. Kamu yarari kararini verecek merciiler,
Kamulastirma Kanunu'nun 5. maddesinde
sayilmistir.

c. Kamulastirilacak tasinmazin
belirlenmesi

Genel ve nesnel nitelikteki kamu yarari karari-
nin alinmasinin ardindan kamulastirilacak ta-
sinmaz belirlenir. Kamulastirma Kanunu’'nun
7. maddesinin birinci fikrasinda kamulastirila-
cak tasinmazin tespiti dizenlenmistir. Buna
gore kamulastirma yapacak idare, kamulas-
tirllacak veya Uzerinde irtifak hakki kurula-
cak taginmaz mallarin veya kaynaklarin sini-
rini, yuzolcuimunu ve cinsini gosteren olgekli

aries, area, and type of the immovable prop-
erties or resources to be expropriated or on
which an easement right will be established.
It also identifies the owners of the expropri-
ated property, or if there is no title deed, the
possessors, through documents.

d. Taking the expropriation deci-
sion

After the immovable property to be expro-
priated is determined, the expropriation de-
cision is made. According to Article 7, para-
graph 3 of the Expropriation Law, after the
expropriation decision is made, the adminis-
tration notifies the land registry office where
the immovable property is registered to an-
notate the expropriation in the land registry.

e. Attempting to apply the pur-
chase procedure

After the expropriation decision is made, the
applicability of the purchase procedure must
be tried first. Accordingly, the administration
will first attempt to purchase the privately
owned immovable property. Indeed, Article
8 of the Expropriation Law states that the
purchase procedure should be applied as
a priority.

If the administration and the owner of the
immovable property agree on a price or ex-
change that does not exceed the estimated
value of the immovable property subject to
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plani hazirlar veya hazirlatir. Kamulastirilan
malin sahiplerini, tapu kaydi yoksa zilyetlerini,
belgelerle tespit ettirir.

d. Kamulastirma kararinin alin-
masi

Kamulastirilacak tagsinmaz belirlendikten
sonra, kamulastirma karari alinir. Kamulastir-
ma Kanunu’nun 7. maddesinin tguncu fik-
rasina goére, kamulastirma karari alindiktan
sonra idare; kamulastirmanin tapu siciline
serh verilmesini kamulastirmaya konu olan
tasinmazin kayitli oldugu tapu idaresine bil-
dirir.

e. Satin alma usuliinin uygulan-
masinin denenmesi

Kamulastirma kararinin alinmasinin akabin-
de, oncelikli olarak satin alma usulunun uy-
gulanabilirliginin denenmesi gerekir. Buna
gore idare, 6zel mulkiyette bulunan tasinmaz
icin oncelikle satin alma yoluna gidecektir.
Nitekim Kamulastirma Kanunu'nun 8. mad-
desinde satin alma usultnun éncelikli uygu-
lanmasinin esas oldugu belirtilmistir.

idare ve tasinmaz malikinin, kamulastirmaya
konu tasinmazin tahmini degerini asmamak
kaydiyla bir bedel veya trampa konusunda
anlasmaya varirsa, bu anlagsmaya iliskin bir
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expropriation, a record of this agreement is
drawn up. The administration shall, within
forty-five (45) days from the date of the re-
cord, prepare the price specified in the re-
cord and, based on a written statement that
the immovable property has been cleared
of all encumbrances and rights, ensure that
the immovable property is registered or can-
celled in its own name in the land registry™.

f. Determination of the expropria-
tion price by the court and regis-
tration of the immovable property
in the name of the administration

If the immovable property cannot be ac-
quired through the purchase procedure,
the administration applies to the civil court
of first instance in the location of the im-
movable property, together with the valu-
ation report and other relevant information
and documents. After the determination of
the expropriation price, the administration
requests the court to decide on the regis-
tration of the immovable property in its own
name, in exchange for the payment of the
expropriation price.

I11. URGENT EXPROPRIA-
TION

Urgent expropriation is the administration’s
seizure of an immovable property in extraor-
dinary situations or when there is an urgent
need for the property in the public interest,
with the intention of completing the expro-
priation procedures specified in the Expro-
priation Law at a later time™.

Urgent expropriation is an expedited expro-
priation procedure that has similarities with
and differences from ordinary expropriation.
The urgent expropriation process begins sim-
ilarly to ordinary expropriation. The expropri-
ation procedures up to the appraisal of the
immovable property’s value in ordinary ex-
propriation are also carried out in the urgent
expropriation procedure.

In Turkiye, urgent expropriation has been
used to rapidly implement projects such
as hydroelectric power plants, electricity
transmission and distribution activities, road
construction and repair activities, urban
transformation projects, large-scale irriga-
tion activities, and the construction of dams,
natural gas, thermal power plants, and other
similar projects’.

tutanak duzenlenir. idare, bu tutanagin du-
zenlendigi tarihten itibaren en gec kirk bes
(45) gun icinde, tutanakta belirtilen bedeli
hazir ederek ve taginmaz tUzerindeki tum tak-
yidat ve haklardan arindinldigini bildiren ya-
zlya dayanarak tasinmazin kendi adina tapu-
ya resen tescil veya terkin edilmesini saglar™.

f. Kamulastirma bedelinin mahke-
mece tespiti ve tasinmazin idare
adina tescili

Satin alma usulu ile tasinmazin elde edileme-
mesi halinde idare, kamulastirmaya konu ta-
sinmaza iliskin yaptirmis oldugu bedel tespiti
ve bunadair diger bilgi ve belgeler ile birlikte,
tasinmazin bulundugu yerdeki asliye hukuk
mahkemesine bagvurur. idare kamulastirma
bedelinin tespiti sonrasi, bu bedelin é6den-
mesi karsiliginda tasinmazin kendi adina
tesciline karar verilmesini talep eder.

I1l. ACELE KAMULASTIR-
MA

Acele kamulastirma idarenin, olaganustu
durumlarda ya da kamu yarari bakimindan
ivedi olarak ihtiya¢ duydugu tasinmaza, Ka-
mulastirma Kanunu’'nda yer alan kamulastir-
ma islemlerini sonradan tamamlamak Gzere
tasinmaza el koymasidir'’.

Acele kamulastirma, ivedi bir kamulastirma
usulu olup olagan kamulastirmaya benze-
yen ve ondan ayrilan yonleri bulunmaktadir.
Acele kamulastirma islemi, olagan kamulas-
tirma gibi baslamaktadir. Olagan kamulastir-
mada tasinmazin bedel takdirine kadar olan
kamulastirma islemleri, acele kamulastirma
usulunde de gercgeklestirilmektedir.

Ulkemizde hidroelektrik santrali projeleri-
nin, elektrik iletim ve dagitim faaliyetlerinin,
yol yapim ve onarim faaliyetlerinin, kentsel
donusum projelerinin, buyuk sulama faali-
yetlerinin ve barajlarin yapiminin, dogalgaz,
termik santral vs. projelerinin hizla gercek-
lestirilmesinde acele kamulastirma yoluna
basvurulmustur?,

A. Legal Basis of Urgent Ex-
propriation Procedure

Article 27 of the Expropriation Law regulates
the urgent expropriation procedure:

“In theimplementation of the National Defense
Obligation Law No. 3634, in cases where the
President decides on the need or urgency
of national defense, or in extraordinary situa-
tions foreseen by special laws, the necessary
immovable properties may be expropriated,
and the procedures other than the valuation
may be completed later, upon the request
of the relevant administration, the court may,
within seven days, determine the value of
the immovable property in accordance with
the principles of Article 10 and by experts
selected in accordance with Article 15, and
the administration may deposit this value in
the bank specified in the summons and an-
nouncement to be made in accordance with
Article 10, in the name of the property owner,
and take possession of the immovable prop-
erty.”

According to Article 27, in cases where the
need for national defense arises under the
National Defense Obligation Law No. 363473,
or in cases where the President decides on
the urgency, or in extraordinary situations
foreseen by special laws, the urgent expro-
priation procedure may be applied excep-
tionally. This special provision regarding
urgent expropriation, which applies in more
specific situations compared to the ordinary
expropriation procedure, provides the legal
basis for the administration to take posses-
sion of immovable properties without delay
in cases where public interest is present.

In the justification of the article, it is stated
that the urgent expropriation procedure has
been introduced in order to prevent serious
damages that may arise from complying with
the procedures for expropriation set out in
the Expropriation Law in urgent and excep-
tional cases, considering that such compli-
ance may give rise to certain drawbacks™.

B. Elements of Urgent Expro-
priation Procedure

1. Authority

According to Article 27 of the Expropriation
Law, in the event of extraordinary circum-
stances, the President is authorized to make

KAMULASTIRMA VE ACELE KAMULASTIRMA
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A. Acele Kamulastirma isle-
minin Yasal Dayanagi

Kamulastirma Kanunu’'nun 27. maddesinde,
acele kamulastirma usult duzenlenmektedir:

“3634 sayili Milli Mdudafaa Mukellefiyeti Kanu-
nunun uygulanmasinda yurt savunmasi ihti-
yacina veya aceleligine Cumhurbaskaninca
karar alinacak hallerde veya 6zel kanunlarla
ongdrulen olaganustu durumlarda gerekli
olan tasinmaz mallarin kamulastirilmasinda
kiymet takdiri disindaki islemler sonradan
tamamlanmak tzere ilgili idarenin istemi ile
mahkemece yedigun icinde o tasinmaz malin
10 uncu madde esaslari dairesinde ve 15 inci
madde uyarinca secilecek bilirkisilerce tespit
edilecek degeri, idare tarafindan mal sahibi
adina 10 uncu maddeye gore yapilacak da-
vetiye ve ilanda belirtilen bankaya yatirilarak
o tasinmaz mala el konulabilir.”

27. madde uyarinca, 3634 sayili Milli Muda-
faa Mukellefiyeti Kanunu'nun' uygulanma-
sinda yurt savunmasi ihtiyacinin ortaya ¢ikti-
g1 hallerde, Cumhurbaskaninca aceleligine
karar verilen hallerde veya 6zel kanunlarla
ongorulen olaganustu hallerde istisnai ola-
rak acele kamulastirma usulunun uygulana-
bilecegi belirtilmektedir. Olagan kamulastir-
ma usuluine kiyasla daha 6zel durumlarda
uygulama alani bulan acele kamulastirmaya
dair bu 6zel hukum ile kanun koyucu, kamu
yararinin bulundugu durumlarda idarenin
gecikme olmaksizin tasinmazlara el koyabil-
mesinin hukuki temelini olusturmustur.

Madde gerekgesinde; acele ve istisnai hal-
lerde, Kamulastirma Kanunu’nda yer alan
kamulastirmaya dair prosedurlere uyulmasi-
nin birtakim sakincalar dogurabilecegi g6z
onune alinarak ciddi zararlara ugranmasini
engellemek maksadiyla acele kamulastirma
usulunan getirildigi belirtilmistir'.

B. Acele Kamulastirma islemi-
nin Unsurlan

1. Yetki

Kamulastirma Kanunu'nun 27. maddesi
uyarinca, olaganustu sartlarin bulunmasi
halinde, 6zel bir kanunda duzenlenmeyen
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a decision on urgency in any matter not
regulated by a special law. There is no legal
basis for the transfer of this authority, either
explicitly or implicitly.

In the urgent expropriation process carried
out based on a special law, if the administra-
tion authorized to decide on the urgent ex-
propriation is not explicitly specified in the
special law, it should be understood that the
administration that will carry out the expro-
priation has this authority.

2. Reason and Subject

In terms of urgent expropriation, the reason
for the urgency decision is the extraordinary
situation, condition, and need that requires
the administration to take possession of the
immovable property subject to expropriation
without delay. In the ordinary expropriation
process, the reason is the administration’s
need for privately owned immovable prop-
erties for the purpose of carrying out public
services; whereas in urgent expropriation, it
is the special and extraordinary circumstanc-
es that require this need to be met immedi-
ately, without losing time’e.

For the urgency decision to be applicable,
a prior expropriation decision must have
been made regarding the immovable prop-
erty. Without an expropriation decision, it is
not possible to implement the expropriation
urgently.

As with every administrative transaction, the
purpose of the urgency decision is also to
ensure public interest. The justification of

0

her konuda acelelik kararini vermeye Cum-
hurbaskani yetkilidir. Bu yetkinin acgik veya
ortulu sekilde devredilmesine dair hukuki
bir dayanak bulunmamaktadir.

Ozel kanuna dayali olarak yurutulen acele
kamulastirma surecinde ise, kamulastirma-
nin ivedi sekilde yapilmasina karar vermeye
yetkili idare 6zel kanunda acik olarak belirtil-
memisse, bu yetkiye kamulastirmayi yapacak
idarenin sahip oldugu anlasilmalidir®.

2. Sebep ve Amac Unsuru

Acele kamulastirma bakimindan acelelik ka-
rarinda sebep, idare tarafindan kamulastirma
konusu tasinmaza zaman kaybedilmeksizin
el konulmasini zorunlu kilan olaganustu hal,
kosul ve ihtiyaclardir. Olagan kamulastirma
isleminde sebep, kamu hizmetlerinin yura-
tulmesi amaciyla idarenin 6zel mulkiyetteki
tasinmazlara ihtiyaci iken; acele kamulastir-
mada bu ihtiyacin vakit kaybedilmeden, ive-
dilikle karsilanmasi gerekliligini meydana
getiren 6zel ve olaganustu durumlardir’s,

Acelelik kararinin uygulanabilmesi i¢cin 6n-
celikle tasinmaz hakkinda bir kamulastirma
kararinin alinmig olmasi gerekmektedir. Zira
kamulastirma karari olmadan, kamulastir-
manin ivedilikle gerceklestirilmesi mumkuan
degildir.

Her idari islemde oldugu gibi, acelelik ka-
rarinin amaci da kamu yararini saglamaktir.
Kamulastirma Kanunu’nun 27. maddesinin
gerekgesinde, acelelik kararinda hedeflenen
kamu yararinin ne oldugu aciklanmistir. Bu

Article 27 of the Expropriation Law explains
what public interest is aimed at in the urgen-
cy decision. In this context, it is considered
that in some urgent and special situations,
following the procedures for expropriation
may lead to various difficulties, and the aim
isto prevent the public from suffering serious
harm. The administration’s need for an im-
movable property in an urgent manner and
the necessity to expropriate it without delay
essentially demonstrates the existence of
public interest.

3. Subject

The subject of the urgency decision is the
immovable properties that are subject to ex-
propriation and need to be taken possession
of urgently™. The legal consequence of the
urgency decision is different from the legal
consequence of the expropriation decision.
While the expropriation process transfers the
ownership of privately owned immovable
properties to the administration, the urgen-
cy decision grants the administration the
authority to take possession of the immov-
able property before the court’s registration
decision.

4. Form and Procedure

Although the procedures related to the ur-
gent expropriation process are set out in
Article 27 of the Expropriation Law, there is
no provision regarding how the urgency de-
cision, which is necessary for the application
of this procedure, should be made.

The President is authorized to make the ur-
gency decision. Prior to the 2017 constitu-
tional amendment, this authority belonged
to the Council of Ministers, but after the
amendment, the phrase “by the Council of
Ministers” in Article 27, paragraph 1 of the Ex-
propriation Law was changed to “by the Pres-
ident”. Accordingly, the urgency decision
can only be made with the signature of the
President. The President’s decision regard-
ing the urgent expropriation of immovable
properties is published in the Official Gazette.

a. Securing sufficient funds for
the expropriation price

As in the case of ordinary expropriation, the
administration must first secure sufficient
funds to carry out urgent expropriation of
privately owned immovable properties. Ar-
ticle 3 of the Expropriation Law states that

KAMULASTIRMA VE ACELE KAMULASTIRMA

USULLERINE ILISKIN INCELEME VE DEGERLENDIRME

baglamda bazi ivedi ve 6zel durumlarda, ka-
mulastirmaya dair prosedurlere uyulmasinin
cesitli sikintilara yol acabilecegi dikkate ali-
narak kamunun ciddi zararlara ugramamasi
amaclanmistir. idarenin bir tasinmaza ivedi
sekilde ihtiya¢ duymasi ve onu gecikmek-
sizin kamulastirmasi zorunlulugu, esasen
kamu yararinin varligini gostermektedir.

3. Konu

Acelelik kararinda konu, ivedilikle el konul-
masi ihtiyaci hasil olan kamulastirma konusu
tasinmazlardir. Acelelik kararinin meydana
getirdigi hukuki netice ile kamulastirma
kararinin meydana getirdigi hukuki netice
birbirinden farklidir. Kamulastirma islemi ile
6zel mulkiyette bulunan taginmazlar idare-
nin mualkiyetine gecerken, acelelik karart ile
idare, mahkemenin tescil karar vermesinden
once tasinmaza el koyabilme yetkisine sahip
olmaktadir.

4. Sekil ve Usul

Acele kamulastirma surecine iliskin prose-
durler Kamulastirma Kanunu’nun 27. madde-
sinde yer alsa da bu usultin uygulanabilmesi
icin gereken acelelik kararinin ne sekilde ali-
nacagina dair herhangi bir hiukiim bulunma-
maktadir.

Acelelik kararini vermeye Cumhurbaskani
yetkilidir. 2017 Anayasa degisikligi dncesin-
de bu yetki Bakanlar Kuruluna aitken, degi-
sikligin ardindan Kamulastirma Kanunu’nun
27. maddesinin birinci fikrasindaki ““Bakan-
lar Kurulunca” ibaresi “Cumhurbaskaninca”
seklinde degistirilmistir. Bu dogrultuda ace-
lelik karari, yalnizca Cumhurbagkani'nin im-
zasl ile alinabilmektedir. Tagsinmazlarin acele
kamulastirilmasina dair Cumhurbaskani ka-
rarl, Resmi Gazete'de yayimlanmaktadir.

a. Kamulastirma bedeli icin yeter-
li 6denek temin edilmesi

Olagan kamulastirmada da oldugu gibiidare,
6zel mulkiyetteki tasinmaz bakimindan ace-
le kamulastirma yapmak icin dncelikle yeterli
o6denek temin etmelidir. Kamulastirilacak ta-
sinmaz icin yeterli 6denek teminiyapilmadan
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expropriation procedures cannot be initiat-
ed without securing sufficient funds for the
immovable property to be expropriated.

b. Obtaining a public interest
decision

After the administration has secured suffi-
cient funds for the expropriation of the im-
movable property, it is necessary to obtain a
public interest decision for the expropriation
of the property, just like in ordinary expropri-
ation, and this is also mandatory in urgent
expropriation. After securing sufficient funds
for urgent expropriation, the next step is to
obtain a public interest decision.

c. Determination of the property
to expropriated

After the public interest decision is made, the
administration determines the immovable
property subject to expropriation. The pro-
cedure for determining the immovable prop-
erty to be expropriated is regulated in Article
7, paragraph 1 of the Expropriation Law.

d. Taking the expropriation deci-
sion

After securing sufficient funds, making a
public interest decision, and determining the
immovable property subject to expropriation,
the administration makes an expropriation
decision. According to Article 7, paragraph
3 of the Expropriation Law, after making the
expropriation decision, the administration
notifies the land registry office where the im-
movable property is registered to annotate
the expropriation in the land registry.

e. Transition from ordinary ex-
propriation procedure to urgent
expropriation procedure

The urgent expropriation process diverges
from the ordinary expropriation procedure
just before the attempt to purchase the
property, as specified in Article 8 of the Ex-
propriation Law. The procedures that must
be followed up to this point must be followed
even in extraordinary circumstances. After
this stage, the administration is responsible
for taking possession of the property without
delay and taking the necessary steps to ex-
ercise control over it. The completion of the
purchase procedures, which are subject to
certain time limits in the Expropriation Law,
may cause delays in the urgent expropri-
ation process due to extraordinary and ur-
gent circumstances. Therefore, the purchase

kamulastirma islemlerine baslanamayacag
Kamulastirma Kanunu’nun 3. maddesinde
belirtilmektedir.

b. Kamu yarari kararinin alinmasi

Kamulastirilacak tagsinmaz icin idarece ye-
terli 6denegin temin edilmesinin akabinde,
tasinmazin kamulastirilmasi i¢cin kamu yarari
karari alinmasi gerekliligi, olagan kamulastir-
mada oldugu gibi acele kamulastirmada da
zorunludur. Acele kamulastirma icin yeterli
o6denegin temin edilmesinin akabinde ya-
pilmasi gereken islem, kamu yarari kararinin
alinmasidir.

c. Kamulastirilacak tasinmazin
belirlenmesi

Kamu yarari karari alinmasinin ardindan ida-
rece, kamulastirmaya konu taginmaz belirle-
nir. Kamulastirma Kanunu’nun 7. maddesinin
birinci fikrasinda kamulastirilacak tasinmazin
tespitine iliskin usul dizenlenmistir.

d. Kamulastirma kararinin alin-
masi

idare, yeterli denegi temin edip kamu yara-
ri kararini aldiktan ve kamulastirmaya konu
tasinmazi belirlemesinin ardindan kamulas-
tirma karari alir. idare, Kamulastirma Kanu-
nu’nun 7. maddesinin aguncu fikrasina gore;
kamulastirma kararini almasinin ardindan
kamulastirmanin tapu siciline serh edilmesi-
ni, kamulastirma konusu taginmazin kaydinin
bulundugu tapu idaresine bildirir.

e. Olagan kamulastirma usuliin-
den acele kamulastirma usuliine
gecilmesi

Acele kamulastirma sureciolagan kamulastir-
ma usuliinden, Kamulastirma Kanunu’nun 8.
maddesinde belirtilen satin alma yonteminin
denenmesinden hemen 6nce ayrilmaktadir.
Bu noktaya kadar gerceklestirilmesi gereken
islemlerin, olagan disi durumlarda bile takip
edilmesi gerekmektedir. Bu agamanin ardin-
dan idare, tasinmaza vakit kaybetmeksizin
el koymak ve Uzerinde tasarruf edebilmek
icin gerekli islemleri yerine getirmekle yu-
kumluduar. Kamulastirma Kanunu’nda belirli
surelere bagli olan satin alma islemlerinin ta-
mamlanmasi, olaganustu ve ivedi durumlar
nedeniyle gerceklestirilen acele kamulastir-
ma sUreclerinde zaman kaybina yol acabilir.
Bu nedenle, satin alma yontemi ve sonraki

method and subsequent process should be
skipped and completed later, and the proce-
dure specified in Article 27 of the Expropria-
tion Law should be applied.

f. Obtaining an urgency decision

According to Article 27 of the Expropriation
Law and the principles of urgent expropria-
tion, the President examines the immovable
properties for which urgent expropriation is
requested and, if the urgency is confirmed,
makes a decision to that effect.

g. Applying to the court, deter-
mining the value, and depositing
itinto the bank

After the “urgency” decision is made to expe-
dite the expropriation process, the relevant
administration must apply to the civil court
of first instance in the location of the immov-
able property to be expropriated, requesting
that the court appoint experts to determine
the value of the property in accordance with
Article 10 of the Expropriation Law.

After the value of the immovable property is
determined by the court and deposited into
the bank by the administration in the name
of the property owner, the court decides to
seize the property. Since the court’s proceed-
ings are in the nature of evidence determi-
nation, the decision is not subject to appeal.
The determined amount is not considered
the actual expropriation price’®.

h. Urgent seizure decision and al-
location of the property

With the urgent seizure decision, which is a
decision that allows for the seizure of the im-
movable property without the need for reg-
istration, the administration acquires a right
to use the property™.

i. Conversion to ordinary expro-
priation procedure and comple-
tion of expropriation

After the administration takes possession of
the immovable property under the urgent
expropriation procedure, it should return to
the ordinary expropriation process as soon
as possible, complete the stages that were
skipped, and ultimately determine the real
and net value of the property, register it in
the land registry in the name of the adminis-
tration, and transfer its ownership to the ad-
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sUre¢ daha sonra tamamlanmak Uzere atla-
narak Kamulastirma Kanunu'nun 27. mad-
desinde 6ngorulen prosedur uygulanmalidir.

f. Acelelik kararinin alinmasi

Kamulastirma Kanunu’'nun 27. maddesi ve
acele kamulastirmaya dair esaslar uyarinca,
acele kamulastinlmasi talep edilen taginmaz-
lara iliskin Cumhurbaskani inceleme yapar
ve ivedilik halinin varligini tespit etmesi ha-
linde buna dair karar verir.

g. Mahkemeye basvurma, degerin
tespiti ve bankaya yatirilmasi

Kamulastirmanin hizla gerceklestirilmesi
amaciyla “acelelik” karari alinmasinin ardin-
dan ilgili idarenin, kamulastirnlacak tasinma-
zin bulundugu yerdeki asliye hukuk mah-
kemesine basvurarak mahkeme tarafindan
atanacak bilirkisiler araciligiyla tasinmazin
degerinin Kamulastirma Kanunu'nun 10.
maddesi hukumlerine gore belirlenmesini
talep etmesi gerekmektedir.

Mahkeme tarafindan belirlenen tasinmaz de-
gerinin, idare tarafindan mal sahibinin adina
bankaya yatirlmasinin ardindan, mahkeme
tasinmaza el konulmasina karar verir. Mah-
keme tarafindan gercgeklestirilen islemler
delil tespiti niteliginde oldugu icin verilen
karar temyize tabi degildir. Belirlenen bedel,
gercek kamulastirma bedeli olarak kabul
edilmez®.

h. Acele el koyma karari ve tasin-
mazin tahsisi

Niteligi ve amaci geregi tescile gerek olmak-
sizin taginmaza el atilmasina imkan saglayan
bir karar olan acele el koyma karari ile birlikte
idare, tasinmazin tGzerinde bir kullanma hakki
elde etmektedir®.

i. Olagan kamulastirma usuliine
dénus ve kamulastirmanin ta-
mamlanmasi

idarece acele kamulastirma kapsaminda
tasinmaza el konulmasinin akabinde, olabi-
lecek en kisa surede olagan kamulastirma
surecine geri donulmeli, bu surecte atlani-
lan agamalar tamamlanmali ve sonucunda
tasinmazin gercek ve net dederi tespit edi-
lerek tapuda idare adina tescil edilmesi ve
mulkiyetinin idareye gecirilmesi saglanmali-
dir. Danigtay da bir kararinda, acele kamulas-
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ministration. The Council of State has also
emphasized in one of its decisions that the
ordinary expropriation procedures should
be completed after the urgent expropriation
process has achieved its purpose?.
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j- Determination of the expropria-
tion price by the court and regis-
tration of the immovable property
in the name of the administration

The administration that made the decision
to seize the property must, after this stage,
file a lawsuit in accordance with Article 10
of the Expropriation Law to determine the ex-
propriation price by the court and to register
the expropriated property in the name of the
administration.

If the determined value of the property is
higher than the amount determined and
deposited into the bank in the previous law-
suit filed in accordance with Article 27 of the
Expropriation Law, the administration must
pay the difference to the owner, including in-
terest. If the amount determined by the court
is lower than the previously determined
amount, the owner must pay the difference
to the administration, including interest?'.

After the determined expropriation price is
deposited into the bank and the receipt is
submitted to the court, the court writes a let-
ter to the relevant land registry office where
the property is registered, requesting that

tirma streci amacina ulastiktan sonra olagan
kamulastirma islemlerinin tamamlanmasi ge-
rektigini vurgulamistir?,

il
o
i

j. Kamulastirma bedelinin mah-
kemece tespiti ve tasinmaz malin
idare adina tescili

Tasinmaza iliskin el koyma karari veren idare,
bu asamanin ardindan Kamulastirma Kanu-
nu’nun 10. maddesi geregince kamulastir-
ma bedelinin mahkemece tespit edilmesi
ve kamulastirma konusu tasinmazin idare
adina tescili i¢cin dava agmalidir.

Belirlenen tasinmaz dederi, daha 6nce Ka-
mulastirma Kanunu’nun 27. maddesi uyarin-
ca acilan davada tespit edilen ve bankaya
yatirilan meblagdan yuksekse, idare bu far-
ki, isleyecek faiz dahil olmak Gzere malike
6demek zorundadir. Mahkeme tarafindan
tespit edilen meblag, daha 6nce belirlenen
meblagdan duasukse, bu durumda malikin,
aradaki farki idareye faizi ile birlikte geri 6de-
mesi gerekmektedir?'.

Tespit edilen kamulastirma bedeli bankaya
yatinlip makbuzu mahkemeye sunulmasinin
ardindan mahkeme, taginmazin kayitli oldu-
Qu ilgili tapu idaresine muzekkere yazarak
tasinmazin idare adina tescil edilmesini
talep eder. Ozel kisiler lehine yapilan ka-

the property be registered in the name of
the administration. In cases where expropri-
ation is made in favor of private individuals,
the registration is made in the name of the
Treasury, unless otherwise specified in spe-
cial laws?.

IV. COMPARISON OF EX-
PROPRIATION AND UR-
GENT EXPROPRIATION

There is essentially a difference in process
and speed between urgent expropriation
and expropriation procedures. Apart from
this, both procedures aim to expropriate the
immovable property by the administration
and make it a public asset, and the transac-
tions made in this context are the same, but
their order is different. In urgent expropria-
tion, the stages other than the determination
of the value of the immovable property are
carried out later, and the immovable proper-
ty is seized®.

Expropriation is the process of transferring
the right of private property to the relevant
administration by paying the real value de-
termined by experts, based on public power
and for the public interest. In cases where the
expropriation process should not be delayed,
i.e.,, where the public interest is urgent, the
urgent expropriation procedure is different
from the ordinary expropriation procedures,
and the expert report is prepared first, and
the other transactions are completed after
the expropriation process. This procedure is
called urgent expropriation.

After the value of the immovable property is
determined, this amount is deposited into
the bank. After the payment receipt is sub-
mitted to the court, an urgent seizure deci-
sion is made, and this decision is notified to
the owner of the immovable property. If the
owner of the immovable property accepts
the deposited amount and transfers the title,
this amount is considered as the expropria-
tion price, and the expropriation is deemed
to be finalized.

Urgent expropriation also differs from or-
dinary expropriation in terms of authority.
While the authority to expropriate is given to
the state and public legal entities in ordinary
expropriation, only the President is autho-
rized to make the urgency decision required
for urgent expropriation, which is foreseen to
be applied in special and exceptional cases.
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mulastirmalarda ise, 6zel kanunlarda aksi
belirtilmedikce, tescil Hazine adina gercek-
lestirilir?2,

IV. KAMULASTIRMA VE
ACELE KAMULASTIRMA-
NIN KARSILASTIRILMASI

Acele kamulastirma ile kamulastirma usulu
arasinda esasen surec ve hiz bakimindan bir
farkliik bulunmaktadir. Bunun disinda her
iki usulde de taginmazin idare tarafindan ka-
mulastirilarak kamu mali haline getirilmesi
amaclanmakta olup bu kapsamda yapilan
islemler ayni olmakta birlikte, siralamalan
farklidir. Acele kamulastirmada, tasinmazin
degerinin tespiti haricindeki asamalar daha
sonra gergeklestirilmek Uzere tagsinmaza el
konulmaktadir?2.

Kamulastirma, kamu gucune dayanarak
kamu yarari amaciyla, 6zel mulkiyette bulu-
nan hakkin bilirkisilerce belirlenen gercek
bedelinin 6denmesi suretiyle ilgili idareye
devredilmesi islemidir. Kamulastirma islemi-
nin gecikmemesi gereken, yani kamu yarari-
nin ivedi oldugu hallerde, olagan kamulas-
tirma islemlerinden farkli olarak, éncelikle
bilirkisi raporu duzenlenir ve diger islemler
kamulastirma strecinin ardindan tamamlanir.
Bu surecle yapilan kamulastirma usuly, acele
kamulastirmadir.

Tasinmazin dederinin tespit edilmesinin ar-
dindan bu bedel, bankaya yatirilir. Odeme
makbuzu mahkemeye ibraz edildikten son-
ra acele el koyma karari verilir ve bu karar
tasinmazin malikine teblig edilir. Taginmaz
sahibinin, yatinlan bedeli kabul ederek tapu
devrini gerceklestirmesi halinde bu bedel,
kamulastirma bedeli olarak kabul edilir ve
kamulastirma kesinlesmis sayilir.

Acele kamulastirma olagan kamulastirma-
dan yetki konusunda da ayrilmaktadir. Ola-
gan kamulastirma bakimindan kamulastirma
yetkisi devlet ve kamu tuzel kisilerine veril-
misken ¢zel ve istisnai durumlarda basvu-
rulmasi 6ngorulen acele kamulastirma icin
alinmasi gereken acelelik kararini vermeye
yalnizca Cumhurbaskani yetkilidir.
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EXAMINATION AND EVALUATION OF EXPROPRIATION

AND URGENT EXPROPRIATION PROCEDURES

V. CONCLUSION

The primary duty of the administration is to
maintain public order and provide public ser-
vices to ensure public interest. To fulfill these
duties, the administration needs certain mov-
able and immovable properties. The adminis-
tration can acquire these properties without
the owner’s consent through expropriation
and urgent expropriation procedures.

Expropriation is the process of the adminis-
tration taking possession of privately owned
immovable properties for public interest.
Article 46 of the Constitution and the Ex-
propriation Law provide the legal basis for
this process. Expropriation is an administra-
tive and executive transaction that involves
the elements of authority, reason, purpose,
subject, and procedure. The administration
obtains sufficient funds, makes a public in-
terest decision, identifies the property to be
expropriated, and attempts to purchase it. If
an agreement cannot be reached, the admin-
istration applies to the court to determine the
expropriation price and register the property
in its name.

Urgent expropriation is the process of tak-
ing possession of immovable properties in
extraordinary situations or when there is an
urgent need for public interest. Article 27 of

V. SONUGC

idarenin asli gorevi, kamu duzenini korumak
ve kamu yararini saglamak amaciyla kamu
hizmetlerini yaratmektir. Bu hizmetleri ye-
rine getirebilmek icin idare, bazi tasinir ve
tasinmaz mallara ihtiya¢ duyar. Maliklerinin
rizasi olmadan bu mallara el konulmasi, ka-
mulastirma ve acele kamulastirma islemleriy-
le mumkundar.

Kamulastirma, idarenin kamu yarariamaciyla
6zel mulkiyetteki tasinmaz mala el koymasi-
dir. Anayasa’nin 46. maddesi ve Kamulastir-
ma Kanunu bu islemin yasal dayanaklarini
olusturur. Kamulastirma islemi, idari ve icrai
bir islem olup yetki, sebep, amag, konu ve
usul unsurlarini igerir. idare, yeterli ddenek
temin ettikten sonra kamu yarari karari alir,
kamulastinlacak tasinmazi belirler ve satin
alma usultna dener. Anlasma saglanamaz-
sa, mahkemeye basvurarak kamulastirma
bedelinin tespitini ve taginmazin idare adina
tescilini talep eder.

Acele kamulastirma, olaganustu durumlarda
veya kamu yarari bakimindan ivedi olarak ih-
tiya¢ duyulan tasinmazlara el konulmasidir.
Kamulastirma Kanunu’nun 27. maddesi bu
islemi duzenler. Acele kamulastirma, Cum-
hurbaskani karariyla yapilir ve mahkemece
belirlenen bedel bankaya yatirilarak taginma-

the Expropriation Law regulates this pro-
cess. Urgent expropriation is carried out by
the President’s decision, and the court-de-
termined price is deposited into the bank to
take possession of the property. The process
is then completed by reverting to the ordi-
nary expropriation procedure.

Both expropriation and urgent expropria-
tion procedures aim to acquire immovable
properties by the administration and make
them public assets. In urgent expropriation,
the stages other than determining the value
of the property are completed later, and the
property is taken possession of. Urgent ex-
propriation is applied in extraordinary and ex-
ceptional situations where the expropriation
process cannot be delayed.
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za el konulur. Daha sonra olagan kamulastir-
ma usulune doénulerek sture¢ tamamlanir.

Kamulastirma usultinde de acele kamulastir-
ma usultnde de taginmazin idare tarafindan
kamulastirilarak kamu mali haline getirilmesi
amagclanir. Acele kamulastirmada, tagsinma-
zin degerinin tespiti haricindeki asamalar
daha sonra tamamlanmak Uzere tasinmaza
el konulur. Kamulastirma isleminin gecikme-
mesi gerektigi olaganustu ve istisnai durum-
larda acele kamulastirma uygulanir.
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