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ABSTRACT | OZET

This article examines the murders that occurred in Beverly Hills on August
20, 1989, and the subsequent legal proceedings. The case will be analyzed
in light of related Netflix productions, and a comparison will be drawn
with the Turkish criminal justice system.

Bu makalede, 20 Agustos 1989 tarihinde, Beverly Hills’te gerceklesmis cina-
yetler ve devaminda gerceklesen yargilama siirecleri; konu oldugu Netflix
yapimlari 1s1ginda degerlendirilerek, Tiirk ceza hukuku sistemi ile yapilacak

mukayeseyle birlikte ele ahmacaktir.
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I.INTRODUCTION

The Menendez Brothers case, originating
with the brutal murders of Jose and Kitty
Menendez on the night of August 20, 1989,
continues to spark debate about domestic
sexual, physical and psychological abuse
and the legal consequences for an abuse
victim who retaliates against their abuser.
Renewed public interest, fueled by recent

fictionalized portrayals, particularly in Net-

flix productions, has brought the case back

into the spotlight. The case has garnered re-
newed public interest due to recent fictional-

ized depictions, particularly the prospect of
Erik and Lyle Menendez's release on parole.
The live broadcast of the trial proceedings

marked a turning point in American televi-
sion, significantly influencing public dis-

course.

Netflix's 2024 release of both a documenta-

ry and a new season of “Monsters” focused

on the case has further reignited interest.

Beyond the narrative of a gruesome double

murder, the case, over 35 years later, pres-
ents a complex interplay of evolving inter-
pretations shaped by changing socio-cul-

tural perspectives, and remains a persistent

topic of interest for true crime enthusiasts.
This article will delve into the horrific mur-
ders that shocked the US nation and shat-

I. GiRIS

Menendez Kardesler Davasi, Jose ve Kitty
Menendez'in vahsice élduruldugu 20 Agus-
tos 1989 gecesinden, gunumuze kadar
devam etmekte olan, baslica aile i¢i cinsel,
fiziksel ve psikolojik siddetin, ve bu siddetin

sonucu istismar magdurunun faile karsi is-

ledigi suc bakimindan birtakim tartismalara
konu olmakla birlikte; bugunlerde islendigi

kurgusal yapimlarin da etkisiyle, kamuo-

yunun yogun ilgisini ¢ekebilmis, cinayetin
failleri olan Erik ve Lyle Menendez'in sartli
tahliyeyle saliverilmeleri intimalinin dogdugu,
Amerikan televizyonlarinda ilk defa buyuk bir

etki yaratmis, durugmalarinin canli yayinlan-

digr davadir.

2024 yiinda Netflix'in, pes pese bir belgesel

ve Monsters dizisinin yeni sezonu olarak isle-

digi Menendez Kardesler dosyasi; Uzerinden
35 kusuryil gecmis, vahsice islenmis bir gifte
cinayet 6ykusu barindirmaktan 6te, dénem

donem farklianlamlar kazanmis ve gesitli hu-

suslar Uzerinden tartisilmaya devam ederek

surekli degisen sosyo-kulturel perspektif-

lerle degisik sekillerde yorumlanan, gercek

su¢ meraklilarinin bunca sene gundemin-
den dusmeyen oldukga kompleks bir mese-

le olma huviyetini tagimaktadir. Doneminde
herkeste adeta bir sok etkisi yaratmis olan,

ABD ruyasinin zirve noktasi olarak gorulebi-
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tered the perceived perfection of Beverly
Hills, often viewed as the epitome of the
American Dream. The legal processes that
followed will be scrutinized in consideration
of the aforementioned Netflix content and
will be compared to the Turkish criminal
justice system. The role of the law in pre-
venting sexual assault and abuse will be
specifically assessed, while recognizing the
remarkable influence of factors beyond the
legal sphere in effectively addressing these
intricate issues.

II. EVENT ANALYSIS
On the 20th of August, 1989, Lyle Menendez

placed a call to 911, reporting that he had
found his parents deceased in their luxurious

Beverly Hills residence. The investigation ini-

tially yielded no substantial clues, and for a

considerable period, the dominant hypoth-
esis centered on the possibility of the mur-

ders being perpetrated by the mafia, a notion

deeply ingrained in the public conscious-

ness through fictional depictions prevalent
in American popular culture of the time. Jose,
a successful entertainment executive, was

widely described by acquaintances as abra-

sive and ambitious, leading many to believe

that making enemies within such an indus-

try would not be difficult for someone with

lecek Beverly Hills'te gerceklesmis bu kor-

kunc cinayetler ve devaminda gerceklesen

yargilama surecleri; bu makalede, konu oldu-
gu Netflix yapimlari isiginda degerlendirile-

rek, Turk ceza hukuku sistemi ile yapilacak
mukayeseyle birlikte ele alinacaktir. Cinsel
saldin ve istismarin dnlenmesi kapsaminda

ise yalnizca hukukun oynayabilecegi rol ba-

kimindan degerlendirme yapilacak olup; bu
komplike sorunlarla asil mucadelede, hukuk

disindaki prensiplerin etkilerinin daha 6nem-

li olabilecegine dikkat ¢ekilmelidir.

11. VAKALARIN iNCELEN-
MESi

20 Agustos 1989 tarihinde, Lyle Menendez

911'i arayarak Beverly Hills'teki luks malika-
nelerinde anne ve babasinin cansiz bedenle-
rini buldugunu soyledi. Uzunca bir sure mak-

tullere ulasilacak birize rastlanilamamis olup;

Uzerinde en ¢ok durulan teori ise cinayetlerin,
o yillarda Amerikan pop kultarandeki kurgu-

sal eserlerle toplumun asina oldugu mafya
tarafindan islendigi yonundeydi. Eglence
sektoriinde basarili bir yonetici olan Jose igin

onu taniyan herkes nobran ve hirsli kisiligin-

den bahsetmekteydi ve bu sektérde dusman
edinmenin bu karakterdeki birinsanicin pek

de zor olamayacagi dusunulmekteydi. Pom-

pali tufekle yakin mesafeden acimasizca bir

infazin gerceklesmesi bakimindan, ozellik-
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his personality. The ruthless manner of the
killings, executed with a shotgun at point-
blank range, further solidified the suspicion
of organized crime involvement, particularly
given the pervasive influence of fictional ac-
counts on public perception.

The apprehension of the actual perpetra-
tors, however, would not occur until March
1990, following the acquisition of a recorded
confession made by the Menendez brothers,
Erik and Lyle, to their therapist, Dr. Jerome
Oziel. In the interim between the homicides
and their eventual capture, the Menendez
brothers had spent in the vicinity of $1 mil-
lion, giving rise to considerable doubt about
their innocence’. Shortly after the recording
was obtained, Lyle Menendez was taken into
custody on March 8, 1990, just outside the
Menendez mansion, whereas Erik Menendez
voluntarily surrendered upon his return from
a visit to Israel two days later.

The recordings, which Dr. Oziel had created
as a protective measure due to his concern
for his well-being at the hands of the Menen-
dez brothers, were ultimately handed over to
authorities by Judalon Smyth, his paramour,
motivated by a desire to harm him due to
note-worthy conflicts in their relationship?.
The admissibility of this evidence was debat-
ed for approximately two months, focusing
on whether the confidential nature of the
psychologist-patient privilege had been vio-
lated. However, as Judalon reportedly over-
heard Lyle make a threat on Jerome's life, the
court determined that this threat negated the
psychologist-patient privilege, rendering the
recordings admissible as evidence in the
case®.

le Amerikan toplumunu etkileyen kurgusal
eserlerin biraktigi izlenim dolayisiyla, mafya-
nin bu cinayetleri isledigi yonundeki teorinin
Uzerinde durulmustu.

Gercek zanlilara ulasilmasi ise Erik ve Lyle
Menendez Kardeslerin terapistleri Dr. Jero-
me Oziel'e yaptiklari itiraf kaydinin ele gegi-
rilmesiyle birlikte Mart 1990' bulacakti. Cina-
yetten o tarihe kadar Menendez Kardesler 1
milyon dolar civari bir harcama yaparak tzer-
lerinde buyuk suphelerin dogmasina sebep
olmuslardi’. Ses kaydinin ele gecmesinden
sonra birka¢ gun icinde Lyle Menendez 8
Mart 1990°da Menendez malikanesinin he-
men 6nande tutuklanmigken; Erik Menendez
ise 2 gun sonra israil’e yaptigi ziyaretin donu-
sU teslim olmustu.

Dr. Oziel'in, Menendez Kardeslerin ona zarar
vereceklerine dair suphesi sonucu, adeta
kendisi i¢in guvence olusturmasi adina al-
digi ses kayitlari; yasadiklari iliskideki buyuk
problemler nedeniyle metresi Judalon Sm-
yth'in, Oziel'e zarar verme dUrtst sonucu,
Judalon’dan polislerin eline gegmisti2. On-
celikle 2 ay kadar bir sureyle bu delilin huku-
ka uygunlugu tartisilmisti. Burada incelenen
husus psikolog ve danisani arasindaki gizlilik
iliskisinin ihlal edilip edilmedigi olmustu. An-
cak, Judalon’un Lyle'in Jerome’un hayatina
karsi bir tehditte bulundugunu duydugu
bildirildiginden, mahkeme, bu tehdidin psi-
kolog ve danigani arasindaki gizlilik iligkisini
ortadan kaldirdigini ve kayitlarin davada kul-
lanilabilecegine karar verdid.

A. First Trial Phase

Within the United States legal system, Arti-
cle Ill of the U.S. Constitution* and the Sixth
Amendment® provide for the right to a jury
trial in criminal cases involving offenses
carrying a potential sentence exceeding six
months. The parties also possess certain
rights regarding jury selection. Although
some deviations have occurred in practice,
prevailing legal understanding of the Sixth
and Fourteenth® Amendments mandates a
unanimous decision by all twelve jurors to
secure a conviction in criminal proceedings’.

The trials commenced in 1993, broadcast
simultaneously on Court TV, a relatively
new television channel at the time. This
widespread broadcasting rendered the trial
a spectacle for American society, offering
viewers a glimpse into a a savage familial
tragedy®. Both Menendez brothers faced
separate trials, each before a distinct jury,
on charges of two counts of first-degree
murder®. The prosecution pursued capital
punishment. The state contended that the
brothers” motive for the killings stemmed
from their apprehension of being excluded
from their father Jose’s inheritance, prompt-
ing them to act preemptively. Their extrava-
gant expenditures following the deaths sig-
nificantly bolstered this claim.

Conversely, the defense presented a strate-
gy arguing that the killings were the result of
severe trauma induced by years of system-
atic sexual abuse, physical violence, and
psychological torment. This trauma, they
contended, instilled in the brothers a sense
of being trapped with no alternative course
of action. They maintained that the acts con-
stituted imperfect self-defense’. Central to
their argument was the concept of “Battered
Child Syndrome""'. Their goal was to have
the first-degree murder charges dismissed
and to secure a conviction for manslaughter
instead. They sought to demonstrate that
Erik and Lyle perceived the killings as the
only solution to protect themselves from fur-
ther potential abuse. A roughly comparable
concept in Turkish law, although not explic-
itly termed as such, is the “Battered Woman
Syndrome,” which occasionally appears in
decisions rendered by the Turkish Court of
Cassation. Further analysis of the pertinent
legal concepts of self-defense and provoca-
tion will be addressed in the following sec-
tion on the legal analysis of the case.
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A. ilk Durusma Sureci

ABD hukukunda ABD Anayasasi'nin 3. mad-
desi* ve Altinci Anayasa Degisikligi’'ne® gore
(Sixth Amendment), alti aydan uzun mahku-
miyete sebep verebilmesine gore belirlenen
onemli suglar igin ceza yargilamasinda, jurili
yargilama hakki bulunmaktadir. Taraflarin
jarinin secimi konusunda da birtakim haklari
bulunmaktadir. Zaman zaman bazi istisnala-
r yasanmis olsa da mevcut Altinci Anayasa
Degisikligi ve On Dérduncu Anayasa Degi-
sikligi® uyarinca, cezayargilamasinda sanigin
mahkum edilebilmesi icin 12 adet olan juri-
nin oybirligiyle mahkumiyet yonunde karar
vermeleri gerekmektedir’.

Durusmalar 1993 yilinda, gorece yeni bir
televizyon kanali olan Court TV'de de ayni
anda yayinlanmak Uzere baslamisti. Bu sa-
yede dava, Amerikan toplumu igin adeta bir
eglence araci haline gelmis olup, izleyiciler
icin vahsi bir aile dramasi seyri sunmaktay-
di. Menendez Kardegler iki adet birinci de-
receden cinayet sucu® isledikleri iddiasiyla,
her iki kardes icin ayri jurilerle yargilanmaya
basladilar. Savcilik haklarinda 6lum cezasi
talep etmekteydi. iddia makaminin cinayet-
lerin motivasyonu olarak isaret ettikleri hu-
sus, kardeslerin baba Jose'nin mirasindan
pay alamayacak olmalari ihtimali dolayisiyla
mirastan ¢ikarilmalarindan 6nce cinayetleri
gerceklestirme istekleriydi. Olay sonrasinda
kardeslerin savurganca yaptiklar harcamalar
da bu tezlerinde ellerini kuvvetlendiren hu-
suslarin basinda gelmekteydi.

Savunma makami ise uzun yillar boyu suren
sistematik cinsel istismar, fiziksel ve psikolo-
jik siddetle birlikte, kardeslerde olusan agir
travmalarin sonucu olarak, sikismiglik hissi
ve baska bir ¢ikis yollarinin olmadigi dusun-
cesiyle bu cinayetlerin islendigi seklinde bir
savunma stratejisi izledi. Cinayetlerin kusurlu
bir mesru mudafaa (imperfect self-defense)
sonucu gercgeklestigi iddiasindalardi™. Fay-
dalandiklari bir teori “yipranmis cocuk send-
romu” adindaki konseptti'. Bu stratejiden
elde etmek istedikleri sonug, kardeslerin bi-
rinci derece cinayet suglamasini elimine ede-
rek, taksirle adam 6ldurmeden yargilanma-
larini saglamakti. Erik ve Lyle'in gelecekteki
muhtemel istismardan kendilerini korumak
icin cinayetin tek ¢6zum yolu oldugunu gor-
duklerini ispatlamaya ¢abaladilar. Turk huku-
kunda da buna yakin denilebilecek durum,
isim olarak anilmasa da Yargitay kararlarinda
zaman zaman kendini gosteren, érselenmis
kadin sendromu olacaktir. Bu kapsamda, tar-
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Taking the stand, both brothers, for the first
time, had their initial opportunity to public-
ly narrate the abuse they alleged they had
suffered. They graphically detailed the
sexual, physical, and psychological abuse
they claimed to have suffered from a young
age. They further alleged that their mother,
Kitty, was not only aware of the abuse but
remained complicit in its concealment and,
moreover, engaged in inappropriate con-
duct towards them. Another unsettling de-
tail revealed in their testimony concerned
a household rule prohibiting anyone from
traversing the hallway when Jose entered
the children’s bedrooms, a rule about which
Kitty reportedly inform her guests of this pro-
hibition.

These allegations sent shockwaves across
the United States. However, given the lim-
ited societal understanding of domestic
abuse at the time and the prevailing, now
demonstrably flawed, belief that male chil-
dren could not be subjected to such abuse,
some viewed the brothers’ tearful accounts
as nothing more than a staged performance.
The prosecution challenged the abuse alle-
gations, pointing to the brothers’ years of si-
lence and their robust physical appearance
as grounds for disbelief.

To support the defense’s case, several family
members and an additional 55 witnesses, in-
cluding experts in psychology and criminol-
ogy, gave testimony. The brothers encoun-
tered difficulty substantiating their claims,
particularly due to the inherent complexities
in proving sexual abuse. A crucial piece of
evidence in their favor was provided by their
cousin, Diane Vander Molen, who testified to
witnessing Lyle, at the age of 8, being sexual-
ly abused by his father. Another key witness,
their cousin Andy Cano, provided corrobo-
rating testimony.

In the end, the first trial resulted in a hung
jury: Erik’s jury was evenly split 6-6 on the
charges of murder and manslaughter, while
Lyle's jury voted 8-4 in favor of manslaughter,
leading to a mistrial.

tismaya konu olan mesru mudafa ve haksiz
tahrike iliskin degerlendirmeler; davanin hu-
kuki tahliline yonelik asagidaki bolumde yer
alacaktir.

Her iki kardes de taniklik yaparak yasadikla-
riniiddia ettikleriistismarlari ilk defa kursude
anlatma sansi yakalamislardi. ikisi de cocuk
yastan itibaren ugradiklar cinsel, fiziksel ve
ruhsal boyutlarini agik bir bicimde anlatmis-
lardi. Anne Kitty'nin de yasananlari bilmesi-
ne ragmen sessiz kaldigina ve kardeslerin
yaninda uygunsuz bazi hareketlerinin oldu-
@guna dair iddialarda bulundular. Rahatsiz
edici detaylardan bir baskasl da Jose'nin
cocuklarin odasina girdigi zaman, koridor-
dan kimsenin gecemeyecegine dair bir ku-
ralin bulundugu ve Kitty'nin misafirlerini bu
konuda uyardigi yonundeki ifadelerdi.

Butun Amerikan ulusunda bu iddialar sok
etkisi yaratmisken, dénem itibariyla aile ici
istismar gergeginin kaniksanmamis olmasi
ve erkek ¢ocuklarinin istismar edilemeye-
cegi yonundeki, bugunlerde oldukga hatali
oldugu savunulabilecek, bakis agisi do-
layisiyla; kardeslerin buyuk bir kederle bu
hikayeleri anlatmasi, insanlarin bir kismina
gore tamamen kardesler tarafindan sergile-
nen bir oyunun parg¢asi olarak rol icabiydi.
Kardeslerin bunca sene sessiz kalmalari ve
fiziksel olarak guclu birimaja sahip olmalar
gibi gerekgeleri de kullanarak iddia makami
istismar iddialarini reddetmekteydi.

Bu dogrultuda savunma makaminin savini
desteklemek Uzere, bazi aile mensuplari ve
bunlara ilaveten 55 tanikla birlikte, psikoloji
ve kriminoloji alaninda uzmanlar durusma-
ya katildi. Kardesler 6zellikle cinsel suglarda
ispatin zorlugu dolayisiyla iddialarini kanit-
lamakta gucluk ¢ekiyorlardi. Onlarin lehine
olacak en 6nemli tanik beyanlarindan biri
kuzenleri Diane Vander Molen'in kugukken
8 yasindaki Lyle'in babasi tarafindan istis-
mara ugradigini soyledigine taniklik etme-
sindeyken; bir diger kritik taniklik kuzenleri
Andy Cano’nun ayni yondeki tanikligi ol-
mustu.

Sonuc olarak durusma sureclerinden ilki,
Erik’in jurilerinin cinayet ve adam oldurme
arasinda 6-6 oy durumuyla ve Lyle'in juri-
lerinin 8-4 adam 6ldurme lehinde oylama
yaparak, ortak karara varamamalari (hung
jury) ve nihayetinde davanin dusmesiyle
sonuglandi.

B. Second Trial Phase

The second trial took place in 1995, with a
key distinction from the first trial: both broth-
ers were tried jointly before a single jury.
This time, the proceedings were not tele-
vised. Moreover, a significant portion of the
evidence pertaining to the abuse allegations,
which had been introduced by the defense
in the initial trial, was excluded from the sec-
ond. Thus, the defense was precluded from
utilizing vital evidence, including the testi-
monies of key family members.

This case gave rise to the controversial
“abuse excuse” theory'?, which posits that
allegations of sexual abuse are often used
as a justification to mitigate culpability in
murder cases. The irony of Harvard Universi-
ty professor Alan Dershowitz’s strong advo-
cacy of this theory is striking, given his later
involvement as Jeffrey Epstein’s lawyer and
the subsequent accusations against him by
one of Epstein’s victims™, placing him at the
center of a scandal similar to the one he had
previously sought to discredit.

The prosecution maintained that the Menen-
dez brothers had successfully manipulated
public perception through their calculated
performance and sympathetic demeanor
during the televised initial trial, and that with-
out the cameras, the outcome would be dif-
ferent. They emphasized the viciousness of
the crime scene, the brothers’ focus oninher-
itance, and the calculated nature of the kill-
ings. Ultimately, in July 1996, both brothers
were sentenced to life in prison without the
possibility of parole, having been convicted
of first-degree murder.

A curious element of the case involves Lyle's
later encounter and subsequent friendship
with O.J. Simpson during their respective
incarcerations. The brothers had previously
met Simpson years prior when their father,
Jose, hosted him at their residence for a com-
mercial filming. Simpson’s acquittal, in what
became one of the most prominent trials of
the 1990s, reportedly influenced the Me-
nendez case negatively, as Erik believed the
prosecution, having witnessed a high-pro-
file defendant walk free, was determined to
avoid a similar outcome in their case™. Per-
haps the most agonizing aspect of the Me-
nendez brothers’ sentences was their con-
finement in separate prisons. It wasn't until
2018 that they were finally able to reunite in
the same prison™.

MENENDEZ KARDESLER DAVASI TAHLILI

B. ikinci Durusma Siireci

1995 yilinda, her iki kardesin bu sefer ilk du-
rusma surecinden farkli olarak, tek bir juri
grubu tarafindan yargilandiklari, ikinci du-
rusma sureci baslamisti. Bu sefer durusma te-
levizyonlardan yayinlanmayacakti. Ayrica ilk
durusma surecinde savunma tarafinin istis-
mar iddialar yonundeki delillerinin birgogu
ikinci durugma surecinde kabul edilmemisti.
Dolayisiyla savunma igin kritik &nemdeki ak-
rabalarin tanikliklari gibi 6nemli delillerden
faydalanmak mumkun olmadi.

Kardeslerin cinselistismari isledikleri cinayet-
ten siyrilmak icin bir bahane olarak ileri sur-
dukleri yonundeki “istismar bahanesi” tartig-
malari bu dava sonucu ortaya ¢ikmisti'?. Bu
savin 6nde gelen savunucularindan Harvard
Universitesi profesori Alan Dershowitz igin;
bugunlerde Jeffrey Epstein skandali kapsa-
minda, hem Epstein’in avukati olmasihem de
istismar magdurlarindan biri tarafindan ken-
disinin de faillerden biri olarak iddia edilme-
si dikkate alindiginda, bu davadaki rolunin
ironik bir taraf gosterdigi soylenebilecektir™.

Savcilik; Menendez Kardesler'in kameralar
onandeki oyunculuklarn ve sempatik gora-
nusleri sayesinde iyi izlenimler edindiklerini
ve kameralar olmayinca sonucun farkli ola-
cagini dusunmekteydi. Su¢ mahallindeki
vahsetin, kardeslerin mirasi gézetmelerinin
ve bu nedenle planlayarak bu cinayetleri so-
gukkanlilikla islediklerinin Gizerinde durdular.
Sonug olarak, kardesler, Temmuz 1996'da,
birinci dereceden cinayetle sartli tahliye ol-
maksizin muebbet hapis cezasina carptiril-
miglard.

Davanin ¢cok 6ncesinde Jose’'nin anlastiklari
bir reklam icin evlerinde misafir etmesi dola-
yisiyla kardeslerin tanisma firsati buldugu ve
90'li yillarin en 6nemli davalarindan biri ola-
rak kabul edilen O. J. Simpson ile Lyle’in ha-
pishanede denk gelmeleri ve yakin olmalari
da davayla ilgili ilgin¢c noktalardan birisidir.
Erik'e gore O. J.'in beraat etmesi; savciligin
bir suclunun elini kolunu sallayarak serbest
kalmasini izlediklerini ve buna medyatik olan
bir baska davada dahaizin vermek istemeleri
dolayisiyla, Menendez Kardesler'in davasin-
da negatif bir rol oynamisti’. Menendez Kar-
desler icin verilen cezanin onlar icin en aci
verici kismi da muhtemelen ayri hapishane-
lerde cezalarnni gorecek olmalariydi. Sonun-
da, 2018 yilinda, ayni hapishanede bir araya
gelmeleri mumkun olacakti™.
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C. Post-Conviction Develop-
ments

The passage of time has allowed for reap-
praisal of the Menendez brothers’ case
through contemporary lenses. The allega-
tions of abuse, initially viewed with skepti-
cism and considered by some to be a mere
pretext, have been carefully reviewed by in-
dividuals with access to the case files, video
recordings, and other evidence. With the
emergence of new evidence, the potential
for the brothers’ release after serving de-
cades in prison has become a subject of
discussion.

Among the most compelling of these new
pieces of evidence is a letter discovered in
2023, after the death of their cousin, Andy
Cano. Dated 1988, approximately eight
months before the murders, the letter in-
cludes statements from Erik Menendez al-
leging abuse at the hands of his father. Ad-
ditional compelling evidence surfaced with
the testimony of Roy Rossell6, a member of a
Puerto Rican musical group that had signed
a contract with the entertainment company
managed by Jose Menendez. Rossello al-
leges he was abused by Jose Menendez at
the age of 14. Citing these two key pieces of
evidence, the Los Angeles District Attorney’s
office announced in October 2024 that the
Menendez brothers could potentially face
a new trial. At the time of writing in March
2025, the retrial, subject to numerous post-
ponements, is presently slated to begin in
April 2025. Los Angeles District Attorney Na-
than Hochman has indicated that he would
be willing to reconsider the retrial if the Me-
nendez brothers admit to decades of ‘lies’".

C. Hikiimden Giiniimiize Ka-
dar Gelen Siire¢

Menendez kardesler davasi, seneler igcinde
gelisen yeni bakis acilaryla farkli gozlerden
degerlendirilme sansi bulmustur. Zamaninda
bir bahane olarak sunuldugu seklinde yak-
lagilan istismar iddialari ehemmiyetle dava
dosyalarina, goéruntulere ve kanitlara erisen
ilgi duyan herkes tarafindan incelenebilmis
ve son olarak gunumuzde ortaya ¢ikan yeni
delillerle birlikte; kardeslerin bu kadar sene-
nin sonunda saliverilmeleri ihtimali dogmus-
tur.

Bu delillerden en 6nemlisi 2023 yilinda, ku-
zenleri Andy Cano’nun élumunden sonra
elde edilen mektuptu. Bu mektupta, cina-
yetlerden 8 ay kadar 6nce 1988 yilinda Erik
Menendez'in kuzenine babasi tarafindan is-
tismar edildigine yonelik ifadeler yer almak-
tadir. Yeni elde edilen bir diger delil, Jose
Menendez'in yoneticisi oldugu sirket dola-
yisiyla anlagsma sagladigi Porto Rikolu mu-
zik grubundan Roy Rosello’'nun, 14 yasinda
Jose tarafindan istismara ugradigi yonundeki
tanikligi olmustu. Ekim 2024'te Los Angeles
bolge savciliga basta bu iki yeni delille bir-
likte Menendez kardeslerin yeniden bir du-
rusmaya cikabileceklerini agiklamisti. isbu
makalenin kaleme alindig tarih olan 2025
Mart ayi itibariyla, muteakip ertelemelerin
ardindan nihayet Nisan 2025>te baglamasi
ongorulen yeniden yargilama surecinde, Los
Angeles Bolge Savcisi Nathan Hochmansin,
Menendez kardeslerin on yillar boyunca de-
vam eden yalan beyanlarini kabul etmeleri
halinde yeniden yargilamay:i tekrar deger-
lendirebilecegi yonundeki agiklamasi kayda
deger bir gelisme olarak 6ne ¢ikmaktadir’s,

I1l. LEGAL ANALYSIS OF
THE CASE

The brothers’ sessions with Dr. Jerome Oziel
were ostensibly protected under doctor-pa-
tient, or more precisely psychologist-client,
privilege", the legality of admitting the au-
dio recordings as evidence requires careful
consideration. Should the act of recording
be deemed unlawful, the resulting record-
ings, falling under the protective umbrella
of therapist-patient confidentiality, would
be rendered inadmissible as evidence™. In
comparison, Turkish criminal law prohibits
the use of illegally obtained evidence, a prin-
ciple enshrined in Article 38/8 of the Consti-
tution and Articles 217/2 and 206/2-a of the
Criminal Procedure Code. These provisions
mandate a strict exclusionary rule for any ev-
idence obtained through unlawful means’®.

Typically, a surreptitious audio recording,
made without the consent of all parties in-
volved, as in this instance, would be con-
sidered illegally obtained evidence and
therefore inadmissible. However, exceptions
can be made in circumstances of legitimate
self-defense, necessity, or other legal justi-
fications. Should the Menendez brothers
have made credible death threats against
Dr. Oziel, the recordings could be considered
admissible under such an exception. Despite
the American Psychological Association
(APA) filing an amicus curiae brief® arguing
against admissibility, the court ruled that the
privilege was waived due to Dr. Oziel's claims
of being threatened by the Menendez broth-
ers, thus allowing the confession recordings
to be used as evidence. Although concrete
evidence of threats against the doctor was
lacking, the court determined that Dr. Oziel's
fear of being threatened was genuine and
objectively reasonable?’. Notwithstanding
any other considerations, Dr. Oziel's actions
were deemed a violation of professional eth-
ics, and the subsequent exposure of his rela-
tionship with his patient ultimately led to the
revocation of his professional license.

With respect to proving abuse, the inherent
complexities of demonstrating sexual offens-
es often necessitate a broader interpretation
of evidentiary standards. Given that the trial
was conducted under California law, a com-
parison with Turkish criminal procedure
highlights the core tenets of evidence in Tur-
key: (i) the principle of ascertaining material
truth, (i) the presumption of innocence (the
right to be presumed innocent until a guilty
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111. DAVANIN HUKUKIi
TAHLILI

Kardeslerin Dr. Jerome Oziel'le gorusmeleri
sirasinda gizlilikleri, doktor-hasta ya da psi-
kolog-danisan gizliligi denebilecek ayricalik
kapsaminda korunmaktayken, alinan ses
kayitlarinin hukuka uygun delil olarak huk-
me esas teskil etme olanaginin bulunup bu-
lunmadigi incelenmelidir. Bu sekilde kayit
almanin hukuka aykinuginin kabul edildigi
durumda; doktorla yapilan goérugsmeler da-
nisan gizliligi ayrnicaligina tabi sayilacagi icin,
elde edilen ses kayitlari da delil niteligi taslya-
mayacaktir'®, Mukayese yapilmasi durumun-
da Turk ceza hukukunda hukuka uygun elde
edilmemis delillerle ispat faaliyetinde bulu-
namayacag! ilkesi; baglica Anayasa madde
38/8'de, Ceza Muhakemesi Kanunu madde
217/2 ve 206/2-a’da kendine yer bulmakta-
dir. Bu duzenlemeler isiginda hukuka aykir
elde edilen deliller icin degerlendirme yasa-
grongoralmus olup, bu hususta mutlak delil
yasagi prensibi benimsenmistir'.

Kural olarak olaydaki gibi taraflarin rizasi ol-
madan alinan ses kaydi hukuka aykiri delil
sayllacak olmakla birlikte; mesru mudafaa,
zorunluluk hali gibi hukuka uygunluk hal-
leriyle birlikte ispat faaliyetine konu olabile-
cektir. Menendez Kardesler'in Oziel'e yone-
lik bir 6lum tehditleri olmussa bu kapsamda
degerlendirilip ses kayitlarinin delil olarak
kullanilmalan sonucu dogabilecektir. Dava-
da Amerikan Psikoloji Dernegi'nin (APA) aksi
yonde bildirdigi goruslerine (amicus curiae
brief) karsilik?®; Dr. Oziel'in, Menendez Kar-
deslerin onu tehdit ettigine yonelik iddialan
dolayisiyla, bu ayricaligin gecgersiz olmasi ve
bunun sonucu itiraf kayitlarinin delil olarak
kullanilabilecegi karari verilmistir. Kardesle-
rin doktoru tehdit ettigine dair kesin bir kanit
bulunmamakla birlikte, doktorun tehditte
hissetmesinin samimi ve makul bulunmasiy-
la bu yonde bir karar alinmistir?™. Dr. Oziel'in
eylemleri ne olursa olsun meslek etigine ay-
kirolup, bu olayla birlikte hastasiyla yasadigi
iliskinin gan yuzune ¢ikmasi da lisansini kay-
betmesine yol acmistir.

istismarin ispati noktasina gelirsek; cinsel
suclardaispat faaliyetinin zorlugu nedeniyle,
genelispat kurallarindan biraz daha genis bir
alan tanindigini goérebiliriz. Yargilamanin Kali-
forniya Eyalet hukuku kapsaminda yapildigi
dikkate alindiginda; Kaliforniya hukukunun
delillere iliskin duzenlemeleri kiyaslama yapi-
lirsa Turk ceza muhakemesinde ispataiiliskin
temelilkeler; (i) maddi gercegin arastirilmasi
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verdict is reached), (iii) the principle of in du-
bio pro reo (benefit of the doubt given to the
defendant), and (iv) the principle of nemo
tenetur se ipsum accusare (no individual
can be forced to provide self-incriminating
testimony or incriminate their close relations).
Turkish criminal procedure operates under
the principle of free evaluation of evidence.

Legal scholars are divided on whether the
victim’s statement alone constitutes suffi-
cient proof of abuse. However, in the Me-
nendez brothers’ case, the abuse allegations
were corroborated by testimonies from oth-
er witnesses. It is reasonable to assert that
in modern-day America, particularly due to
the impact of the #MeToo movement, which
gained considerable momentum beginning
in 2006 and becoming particularly influen-
tial from 2017 onward, victims of sexual as-
sault and abuse now experience increased
confidence and credibility within the legal
system?2, Convictions for sexual offenses in
American jurisprudence often necessitate
corroborating evidence beyond the victim’s
testimony. Likewise, Turkish jurisprudence,
through the Court of Cassation, evaluates
the credibility of victim testimony in sexual
offense cases by considering several fac-
tors?: (i) the nature of any prior interactions
and the history of the relationship between
the accused and the victim, (ii) any delay in
filing a complaint, (iii) inconsistencies with-
in the victim's statements, (iv) whether the
victim’s statement aligns with the normal
course of events, (v) the presence or ab-
sence of any prior animosity between the vic-
tim and the accused, (vi) whether the victim
availed themselves of opportunities to seek
assistance or resist, and (vii) the presence of
any potential motive for the victim to fabri-
cate accusations pertaining to their honor
and dignity.

Applying these criteria to the Menendez
brothers’ situation, their status as male chil-
dren subjected to abuse by an authoritarian
and oppressive paternal figure, coupled with
the public’s disbelief, indifference, and even
mockery upon their disclosure of the abuse,
offers insight into their reluctance to report
their parents. It is a common phenomenon
for victims of sexual offenses to avoid dis-
closing such crimes due to concerns about
potential repercussions, including societal
stigma and a perceived lack of accountabil-
ity for perpetrators, particularly a conviction
that those responsible will evade punish-
ment?,

ilkesi, (i) masumiyet karinesi (muhakemenin
sonuna kadar sugsuz sayilma hakki), (iii) stp-
heden sanik yararlanir ilkesi, (iv) kimsenin
kendisini ve yakinlarini suclayici beyanda
bulunmaya zorlanamayacag! ilkesi (nemo
tenetur ilkesi) olarak karsimiza cikmaktadir.
Ceza Muhakemesi Kanunu’'nun éngordagu
ispat sistemi ise delil serbestisi ilkesidir.

istismarin yasandigi yoninde magdur beya-
ninin tek basina ispat icin yeterli olup olma-
yacagi konusunda ise 6gretide farkligorusler
olmakla birlikte, Menendez kardesler dosyasi
icin, istismarin magdurlar disinda farkli tanik-
liklarla da desteklendigi sdylenebilmektedir.
Gunumuz Amerika’sinda, 6zellikle 2006'da
baslayip 2017'den itibaren oldukga etkili ol-
mus #MeToo hareketinin de etkisiyle cinsel
saldin ve istismar magdurlarinin; yargilama-
larda artik daha fazla gvene sahip oldugunu
soylemek hic¢ de yanlis olmayacaktir?2. Ame-
rikan hukukunda cinsel su¢lardan hukam
verilmesi icin cogunlukla magdur beyaniyla
birlikte destekleyici bazi delillerin bulunma-
si aranmaktadir. Bununla birlikte Tark huku-
kunda da Yargitay'in cinsel dokunulmazliga
karsi islenen suclarda magdur beyaninin
dogrulugunu?; (i) faille magdurun sug 6nce-
si iletisimleri ve iligkilerinin gegmisi, (ii) mag-
durun sikayette gecikmesi, (iii) magdurun
celiskili anlatimi, (iv) magdurun beyaninin
hayatin olagan akisina uygun olup olmama-
si, (v) magdur ile fail arasinda husumet bu-
lunup bulunmadigi, (vi) magdurun yardim
isteyebilecegi veya direnebilecegi hallerde
bu imkandan faydalanip faydalanmadig,
(vii) magdurun onurunu ve serefini ilgilen-
diren konularda iftira atmasi i¢in bir sebebin
bulunup bulunmadigi gibi ¢esitli kriterlerle
sinamaktadir.

Bu kriterlere gore Menendez kardeslerin
durumu incelendigi zaman; cocukluktan
beri otoriter, baskici baba figuru tarafindan
istismara ugrayan erkek cocuklari olmalari ve
hatta istismara ugradiklarini agikladiklari za-
man insanlarin énemli bir bolumanun inan-
mamasi, kayitsiz kalmasi, hatta trajedilerini bir
mizah unsuru haline getirmeleri de dikkate
alindiginda, neden babalarini ve annelerini
sikayet etmedikleri konusunda dusunce ge-
listirilebilecektir. Cinsel dokunulmazliga karsi
islenen suclarin magdurlarinin; bu dogrultu-
da, karsilasabilecekleri tepkiler, faillerin ceza-
landinlmayacaginailiskin gelistirdikleriinanc
baslica olmak Uzere yasadiklari kaygilar so-
nucy, islenen suclar bildirmedikleri oldukca
stk gozlemlenmektedir?.

As previously noted, both Battered Child Syn-
drome and Battered Woman Syndrome posit
that these types of traumatic events can re-
sult in the development of Post-Traumatic
Stress Disorder (PTSD), potentially leading
abuse survivors to act impulsively based on
a persistent perception of being in danger?.
The 1998 Adverse Childhood Experiences
(ACE) study by Kaiser Permanente proved
highly influential in demonstrating a cor-
relation between childhood abuse and sub-
sequent criminal behavior?. Moreover, an
analysis of the brothers’ psychological con-
dition can provide context for their seeming-
ly illogical actions following the killings, such
as their lavish expenditures, which could be
interpreted as a manifestation of relief after
eliminating the perceived source of their
trauma.

While self-defense is considered a justifica-
tion in American law, the specific statutes
and judicial interpretations can differ sub-
stantially from state to state. Generally, for a
claim of self-defense to be valid, an individ-
ual must reasonably believe they are facing
an imminent or present unlawful attack and
must use a level of force that is proportion-
ate and necessary to defend against that at-
tack?. Similarly, under Atrticle 25 of the Turk-
ish Penal Code, self-defense is defined as a
legal defense when “a person uses neces-
sary force to ward off an unjust attack against
themselves or another person.” Furthermore,
as per Article 27 of the Turkish Penal Code,
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Yukarida da deginilen yipranmis cocuk send-
romu veya oOrselenmis kadin sendromuna
gore, yasanilan bu tarz travmatize olaylar
bir ¢esit “Travma Sonrasi Stres Bozuklugu”
(PTSD) gelismesine sebep olarak, istismar
magdurlarinin her daim bir tehlike icerisinde
olduklari durttsuyle hareket etmeleri sonu-
cunu dogurabilecektir?®. Cocuklukta yasa-
nan istismar ve gelecekte islenen sug arasin-
daki baglantiya iliskin olarak, 1998 yilinda
Kaiser Permanente isimli saglik kurulusunun
Olumsuz Gocukluk Cagi Deneyimleri (Ad-
verse Childhood Experiences) adli galismasi
oldukca etkili olmustur?®. Ayrica bu sekilde
psikolojik durumlarinin incelenmesi sonucu,
Menendez kardeslerin cinayet sonrasinda
vardiklari rahatlama ile yaptiklar cok yuksek
tutarda harcamalar gibi anlam verilmesi zor
hareketler, bir mantiga oturtulabilecektir.

Mesru madafa Amerikan hukukunda bir hu-
kuka uygunluk nedeni olarak kabul edilmek-
le birlikte, duzenlemeler ve ictihatlar eyaletler
nezdinde oldukca farklilik gosterebilmekte-
dir. Bu kapsamda bireyin kendini savunmasi
icin; haksiz bir saldirinin varligi konusunda
makul bir inan¢ gelistirmesi, mevcut ya da
yakin bir saldirinin olmasi, buna karsilik zo-
runlu kalinmasi dolayisiyla orantili bir guc
kullanmasi gerekmektedir?”. Turk Ceza Kanu-
nu’nun 25. maddesinde mesru mudafaa, “bir
kimsenin, kendisine veya bagkasina yonelik
haksiz bir saldirny defetmek icin bagvurdugu
zorunlu savunma” durumunda bir hukuka uy-
gunluk nedeni olarak duzenlenmistir. Ayrica
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if a disproportionate response occurs due
to understandable excitement, fear, or panic,
the individual acting in self-defense will not
be penalized.

In the Menendez case, the defense argued
for a lesser charge than first-degree mur-
der, invoking “imperfect self-defense.” This
doctrine applies when a defendant, due to
trauma-induced stress, genuinely believes
they are in imminent danger, even if the
objective circumstances do not fully justify
self-defense?®. Turkish law does not have a
direct counterpart to imperfect self-defense;
however, it bears some resemblance to the
concept of exceeding the limits of justifiable
self-defense, which will be analyzed below.

Within the Turkish legal framework, the con-
ditions for justifiable self-defense pertaining
to the attack are: i) the existence of an imme-
diate and actual attack, or an attack whose
repetition is certain, (ii) the unjust nature of
the attack, (i) the simultaneity of the attack
and the defense, and (iv) the attack being
directed at a legally protected right. The
conditions for justifiable self-defense con-
cerning the defensive action are: (i) the lack
of alternative means to avoid the attack, thus
establishing the necessity of the defense, (ii)
the proportionality between the defensive
action and the attack, and (iii) the defensive
action being directed specifically at the at-
tacker?.

Considering the circumstances of the case,
particularly the manner in which the kill-
ings were carried out, the defensive action
cannot be considered proportionate to
the alleged abuse. Furthermore, given the
non-simultaneity of the alleged attack and
the defensive act, invoking self-defense as a
justification is clearly precluded under both
Californian and Turkish law. Apart from the
lack of proportionality between the defense
and the alleged attack, the absence of simul-
taneity between the two also prevents the
application of the “exceeding the limits of
self-defense” doctrine. This is because there
was no immediate and actual threat during
the killings, and the existence of an ongoing
attack is uncertain, given the contested na-
ture of the abuse allegations. Necessity, as a
legal defense, is also inapplicable due to the
absence of animminent and grave danger, a
key requirement for this defense. It is unlikely
that the mistake of law provisions outlined
in Article 30/3-4 of the Turkish Penal Code
would apply, as it is evident that the brothers,

Turk Ceza Kanunu madde 27'ye gore, mesru
mudafaada savunma ve saldir arasinda bir
orantisizliggin meydana gelmesi durumunda;
mazur gorulebilecek bir heyecan, korku veya
telas sonucu orantisizlik olusmussa faile ceza
verilmeyecektir.

Menendez davasinda da savunma, kardes-
lerin birinci dereceden cinayet hukmune
maruz kalmamalari igin; “kusurlu mesru mu-
dafaa” olarak adlandirilan; failin travmalarin-
dan kaynaklanan stres bozuklugu dolayisiyla
yakin bir tehlike icinde olduklarina dair bir
ruh hali icerisinde olmalari dolayisiyla, mes-
ru mudafaa kosullari tam olarak olusmasa da
birinci dereceden cinayetten yargilanmama-
lari gerektigi yonunde bir tez 6ne surmustur?,
Kusurlu mesru mudafaa tezinin Turk hukuku
bakimindan tam bir karsiligi olmamakla bir-
likte asagida incelenecek mesru mudafada
sinirn asilmasi durumuna bazi noktalardan
benzemektedir.

Turk hukukunda mesru mudafaanin saldiriya
dair kosullari; (i) mevcut ve gergek bir saldiri-
nin olmasi veya tekrari muhakkak bir saldiri-
nin olmasi, (i) saldirinin haksiz olmasi, (iii) sal-
diri ve savunmanin ayni zamanda meydana
gelmesive (iv) mesru mudafaa ile korunabile-
cek bir hakka yonelik saldirinin gerceklesmis
olmasidir. Mesru mudafaada savunmaya dair
kosullar ise; (i) saldiridan baska yolla kurtul-
manin mumkun olmamasi yani savunmanin
zorunlu olusuy, (ii) savunma ve savunmanin
birbiriyle orantili olmasi ve (iii) saldirana yo6-
nelik savunmanin yapilmasidir?.

Bu kapsamda olay ele alindiginda, éldurme
fiilinin gerceklesme sekli de dikkate alindi-
ginda, istismar fiiline karsi orantili bir savun-
ma oldugu séylenemeyecek olup; saldiri ve
savunma fiillerin de farkli zamanlarda gergek-
lesmesi yonuyle, Kaliforniya eyalet hukukuna
gore de Turk hukukuna gore de bu hukuka
uygunluk nedenine basvurulamayacagi
aciktir. Sartlardan savunma ve saldin arasin-
daki orantililik durumunun karsilanmamasi
disinda, saldiri ve savunmanin eg zamanli
olmamasi dolayisiyla mesru mudafaada sini-
rin asilmasi hikmuane de gitmek mumkun ol-
mayacaktir. Zira ani ve gercek bir tehdit olay
sirasinda bulunmayip, istismar fiili de tartig-
mali durumda oldugu i¢in saldirninin mevcut
olup olmadigi da belirsizdir. Zorunluluk hali-
nin de baslica kosulu olan, devam eden agir
ve muhakkak tehlikenin de olayda mevcut
olmamasi dolayisiyla, bu hukuka uygunluk
hali de uygulanamayacaktir. Turk Ceza Kanu-
nu madde 30/3-4'te duzenlenen kusurlulugu

had they exercised due care and attention,
would have understood that their actions
were not justified by self-defense®.

In California jurisprudence, provocation is a
mitigating circumstance that can reduce a
charge of first-degree murder to second-de-
gree murder, or second-degree murder to
manslaughter. However, it is not applicable
in felony murder cases®'. Article 29 of the
Turkish Penal Code defines provocation
as “committing a crime while influenced by
intense anger or grief stemming from an un-
lawful act.” Provocation, therefore, acts as a
mitigating factor, lessening criminal respon-
sibility and leading to a reduced sentence.
The conditions for provocation are as fol-

lows®Z (i) the victim must have committed an
act against the perpetrator that constitutes
unlawful provocation, (ii) the act of provo-
cation must be unlawful, (iii) the perpetrator
must have been the recipient of the provoc-
ative act, and (iv) the perpetrator must have
committed the crime while in a state of dimin-
ished capacity due to intense anger or rage.
The specific amount of the sentence reduc-
tion, within the statutory limits, is determined
by evaluating the perpetrator’s specific cir-
cumstances and the unique characteristics
of the incident.

When considering whether the killings in
this case, which stemmed from the alleged
abuse, were committed under the influence
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etkileyen hata hukumlerine basvurmanin da
mumkun olmayacagi soylenebilir. Cunku
kardeslerin, gerekli 6zen ve dikkati gostermis
olmalar durumunda, isledikleri fiilin, mesru
mudafaa altinda olmadigini kavrayacak du-
rumda olduklar aciktirs®,

Kaliforniya eyalet hukukuna goére, haksiz
tahrik (provocation); birinci derece cinayeti
ikinci derece cinayete, ikinci derece cinaye-
ti, adam o6ldurmeye dusurebilecek daha az
ceza gerektiren hallerden biri olarak duzen-
lenmis olup, agir cinayet suglarina (fellony
murder) uygulanmaz®'. Turk Ceza Kanu-
nu'nun 29. maddesi ise haksiz tahriki, “haksiz
bir fiilin meydana getirdigi siddetli 6fke veya
elemin etkisi altinda su¢ islenmesi” durumu

olarak tanimlayip; haksiz tahrik durumu, ceza
sorumlulugunu azaltarak cezada indirim sag-
layacaktir. Haksiz tahrik sartlari®? (i) dncelikle
magdurun faile karsi haksiz tahrik olusturan
bir fiilin icrasinda bulunmasi, (ii) icra olunan
tahrik unsuru fiilin haksiz nitelik tasimasi, (iii)
failin haksiz tahrik unsuru fiile ugramis olma-
sl (iv) failin hiddetin (6fke, gazap) etkisinde
kalarak iradesinin zayiflamasi, bunun olustur-
dugu ruhsal durumla sug¢ islemis olmasidir.
Cezada yapilacak indirim maddede belirtilen
alt ve Ust sinirlar arasinda; failin bulundugu
kosullar, olayin spesifik 6zellikleri gibi kriter-
ler degerlendirilerek belirlenecektir.

Davadaki iddia edilen istismar sonucu olus-
mus oldurme fiilinin haksiz tahrik etkisinde
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of provocation, it could be argued that the
sexual assault, as an unlawful act perpetrat-
ed by the victim against the perpetrators,
constitutes a valid basis for provocation.
Furthermore, it is plausible to assert that the
killings were a direct result of the intense an-
ger and grief generated by this provocation,
given that systematic abuse can subject an
individual to prolonged coercion, leading to
significant emotional distress and intense
anger. However, to apply this mitigating
factor, a clear causal link between the prov-
ocation and the resulting crime must be es-
tablished. The immediacy of the act is not
required for provocation; a certain amount

of time may have elapsed between the two
related actions®®. Thus, under both Ameri-
can and Turkish law, provocation could po-
tentially be applied. Despite existing incon-
sistencies in relevant decisions by the Court
of Cassation, it is reasonable to infer that the
legal framework of provocation, rather than
self-defense, may be the appropriate legal
avenue in this case®*.

The Menendez brothers’ commission of
the murders according to a plan directly
corresponds with the element of premedi-
tation under American law, classifying the
crime as first-degree murder. Similarly, in
Turkish criminal law, premeditated murder,
as defined by Article 82 of the Turkish Pe-
nal Code, is a qualified form of intentional

islenip islenmedigi incelenirse; cinsel saldi-
rinin maktul tarafindan faile karsi islenmis bir
haksiz fiil olarak, haksiz tahrik unsuru olabi-
lecegi ve oldurme fiilinin de bu haksiz tah-
rikin failde olusturmus oldugu siddetli 6fke
ve elemin etkisi altinda islendigi sdylenebilir.
Zira sistematik istismar faili uzun sareli bir
baski altinda birakip, bunun sonucu elem
ve siddetli 6fke dogurabilecektir. Ancak bu
ceza sorumlulugunu azaltan nedenin uygu-
lanmasi i¢in de haksiz tahrik ve sonucunda
islenen suc arasinda nedensellik baginin net
bir bicimde ortaya koyulmasi gerekmektedir.
Haksiz tahrik hukamlerinin uygulanmasi
icin de en az iki ilgili eylem arasinda belirli

bir sure ge¢cmis olabilir, ayni anda gercekles-
meleri aranmamaktadir®. Dolayisiyla, her iki
hukuk sistemi bakimindan da haksiz tahrik
hukumlerinin uygulanabilecegi sdylenecek-
tir. Yargitay'in bu konuda birbiriyle ¢elisen
kararlar bulunmakla birlikte, mesru mudafa
kapsaminda olmayip haksiz tahrik duzenle-
mesinden faydalanilacagi sonucunu cikar-
mak mamkuandar®.

Menendez kardeslerin cinayetleri belirli bir
plan dahilinde islemeleri durumu Amerikan
hukuku bakimindan dogrudan sucun tipik
unsuruyla baglantili olup, birinci derece ci-
nayet sucu kapsaminda degerlendirilirken;
Turk ceza hukukundaki tasarlayarak éldurme
sucu, Turk Ceza Kanunu madde 82'ye gore
kasten oldurmenin nitelikli halidir. Sugun bir

homicide. While the premeditated nature
of the crime is undisputed, the defense ar-
gued that the act constituted manslaughter,
not murder, due to imperfect self-defense.
Within Turkish legal scholarship and juris-
prudence, two main theories are consid-
ered regarding premeditated murder: the
“cold-bloodedness” theory and the “plan-
ning” theory. The prevailing view adopted
by the Court of Cassation is the “planning”
theory, where the perpetrator conceives and
executes a premeditated crime according to
a predetermined plan, without abandoning
their intent during the period leading up to
the act. This theory allows for the possibility
that a premeditated murder can be commit-
ted under the influence of provocation®®,

Lastly, the role of the legal system in ad-
dressing domestic violence and abuse will
be briefly analyzed within the confines of
this case. Although the Menendez broth-
ers’ trial exposed significant shortcomings,
including the initial disregard for their alle-
gations and the prevalent misconception
that men could not be subjected to sexual
assault - factors that created a hostile envi-
ronment for adult male and child victims to
come forward with their experiences in the
1990s - it also fostered substantial public
discourse through media coverage, playing
a crucial role in the gradual shift in societal
perspectives on this matter.

Within the American legal system, the Child
Abuse Prevention and Treatment Act (CAP-
TA) of 1974, a federal statute that establishes
standards for state-level regulations, is the
most comprehensive piece of legislation
addressing child abuse. Moreover, states
impose mandatory reporting obligations
on professionals who work with children
and suspect instances of abuse or domestic
violence. Incomparison, Turkish law, specif-
ically Law No. 6284 on the Protection of the
Family and Prevention of Violence Against
Women, establishes protective mechanisms
against physical, sexual, psychological, and
economic violence targeting women and
children?®®. Another significant law is the
Child Protection Law No. 5395. However, in
practice, under both legal systems, these
laws and the designated legal, administra-
tive, and judicial institutions play a limited
role in addressing these complex issues.
Solutions lie beyond legal frameworks, re-
quiring societal changes such as improved
education and increased public awareness®’.
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plan dahilinde islendigi konusunda tartisma
olmamakla birlikte, davada savunma tarafi
dayandigi kusurlu mesru mudafa savunmasi
kapsaminda cinayetin degil adam 6ldurme
sucunun mevcut oldugu iddiasindadir. Turk
hukukundaki durum kiyaslandiginda, Yar-
gitay ve doktrin, tasarlayarak 6ldurme sucu
bakimindan “sogukkanlilik” ve "planlama”
teorileri olarak iki gorus kapsaminda deger-
lendirmelerde bulunmaktadir. Yargitay'in be-
nimsedigi goérusun planlama (tertip) teorisi
oldugu soylenebilecektir. Bu kapsamda fail
duasunup planladigi sucu belirlenmis bir kur-
gu icerisinde isleyecek ve icra hareketlerine
kadar gecgecek sure igerisinde kararindan
dénmemis olacaktir. Bu teoriye gore tasarla-
yarak 6ldurmenin haksiz tahrik etkisi altinda
islenmesinin mamkuan oldugu savunulabile-
cektir®,

Son olarak aile ici siddet ve istismarla muca-
dele kapsaminda, hukukun oynadigi boyut;
bu olay nezdinde kisitli olarak incelenecektir.
Menendez kardesler davasinda kardeslerin
yasadigi, iddialarinin ciddiye alinmamasi
ve hatta erkeklerin cinsel saldinya ugrama-
larinin mumkuan olmadigina dair goruslerin
ileri surulup yargilamada nazara alinmasi
gibi problemler karsisinda, 1990’11 yillarin
ABD'sinde, cinsel saldin magduru yetiskin
erkeklerin ve erkek ¢ocuklarinin, yasadik-
lart magduriyetleri aciklamalari konusunda
oldukca negatif bir etki yaratmis olsa da bu
konunun medyada uzun bir sure tartigilmasi-
na fayda saglayarak, ginumuze kadar pers-
pektifin gittikce degismesinde dnemli bir rol
oynamistir.

Amerikan hukukunda cocuk istismarinin
onlenmesi konusunda eyalet duzenleme-
lerinde de standartlan belirleyen federal
huktumetin 1974 tarihli Cocuk istismarinin
Onlenmesi ve Tedavisi Kanunu (The Child
Abuse Prevention and Treatment Act) bu
konudaki en kapsamli duzenlemedir. Ayrica
niteligi gereg@i cocuklarla ilgilenen meslek
gruplarinda istismar veya aile ici siddet gibi
vakalarin zorunlu olarak bildirilmelerine dair
yukuamlulukler eyaletlerce taninmaktadir.
Turk hukukundaki durum kiyaslandiginda,
6284 sayili “Ailenin Korunmasi ve Kadina
Karsi Siddetin Onlenmesine Dair Kanun” ile
ozellikle kadina ve ¢cocuga yonelen fiziksel,
cinsel, psikolojik veya ekonomik siddetin
onlenmesi amaciyla koruma mekanizmala-
rinin kuruldugu goérulmektedir. Bu konuda
duzenlenmis énemli bir diger kanun 5395
sayill Cocuk Koruma Kanunu’dur. Ancak uy-
gulamaya bakildiginda, her iki hukuk dtzeni
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IV.CONCLUSION

The Menendez brothers’ case has under-
gone a significant transformation in pub-
lic perception, shifting from a narrative of
greedy young men committing a brutal
patricide to one of abused youths driven
to desperate measures. This evolution
highlights the potent influence of media
platforms like TikTok and Netflix on shap-
ing societal understanding®. For Lyle and
Erik, now aged 56 and 53, the possibility
of parole represents, for many, a belated
delivery of justice. Notwithstanding initial
vehement objections from the brothers, the
impact of Netflix productions, particularly
the “Monsters” series, on the case’s trajec-
toryis undeniable. Beyond the brothers’ po-
tential freedom, perhaps the most impactful
consequence of this case is the renewed
attention on the plight of male child abuse
victims, a topic increasingly discussed in the
context of institutions such as the Catholic
Church and the Boy Scouts of America®®.
Nevertheless, a substantial portion of the
public remains convinced that the brothers
should continue to serve their sentences for
their horrific crimes“®. The year 2025 will like-
ly provide a decisive answer to the critical
question of whether the Menendez broth-
ers’ case, involving individuals alleging pro-
found psychological damage as a result of
prolonged childhood abuse, will ultimately
pave the way for meaningful change and
improvement within the U.S. justice system
with respect to the treatment and support of
abuse victims*'.

bakimindan da ilgili duzenlemeler ve 6ng6-
rulen hukuki, idari veya adli kurumlarin, bu
sorunlarin ¢ézumlerinde ancak sinirli bir rol
oynayabilecegini ve hukuk disinda bagkaca
prensiplerin isiginda, basta toplumun egitim
seviyesinin artmasi ve bu hususlarda biling-
lenmesiyle cozume yaklasilabilecedini soyle-
mek mamkun olacaktir®’.

IV. SONUG

Kaltarel bir fenomen halini almig, aggozlu
genclerin vahsice isledigi ebeveyn cinayet-
leri anlatisindan, gunumuzde artik, istismar
magduru genclerin baska c¢ikis yolu goére-
meyip ailelerini 6ldurmeleri anlatisina dogru
goruslerin yogunlastigi Menendez Kardesler
dosyasi; TikTok ve Netflix gibi medyalarin
toplumlarin algilari tzerindeki guclerini bir
kez daha sergilemelerine neden olmusturs,
Bugun 56 ve 53 yaslarina gelen Lyle ve Erik
icin, sartli tahliyenin yolunun acilmasi, bugin
bircok insan i¢cin adaletin gec de olsa tecelli
edecegi yonunde dusunceler uyandirmak-
tadir. Ozellikle Monsters dizisinde karakter-
lerin ve olaylarin yansitilig bicimine, en basta
Menendez kardesler tarafindan siddetle kar-
s cikilmis olsa da ilgili Netflix yapimlarinin
dosyanin bugunku seyrinde yarattigi etki
yadsinamayacaktir. Bu dogrultuda, hi¢ sup-
hesiz en 6nemli sonug, Menendez kardes-
lerin 6zgurluklerine kavusma ihtimallerinin
de otesinde, bugunlerde gundemde 6zel-
likle sik¢a Katolik Kilisesi ve ABD’deki erkek
izcilerin ¢ercevesinde de tartisma konusu
olmus istismar magduru erkek cocuklarini il-
gilendirecektir®. Her ne olursa olsun, islemis
olduklarn korkunc cinayetler dolayisiyla, bu
ikilinin 6zgur kalmamasini isteyen insanlarin
sayisl bugun de oldukca fazla olmaya devam
etmektedir®. iddialarina gore, “Cocukluktan
beri suregelen aile ici istismar gibi ciddi bir
travmanin sonucu olarak psikolojileri bozul-
mus olan Menendez Kardesler'in dosyasi
gec de olsa; ABD yargi sisteminde istismar
magdurlarinin yasadiklari sikintilarin 6ntne
gecilmesinin yolunu acabilecek mi?” sorusu-
nun cevabinin 2025 yilinda alinacak olmasi
olduk¢a muhtemel goralmektedirt'.
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