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In this article, the concept and types of investment zones, the determina-
tion of the legal nature of the management companies operating in these
zones within the scope of administrative law and private law, and the law
they are governed by in the light of court decisions will be discussed.

Isbu makalede, yatirrm bolgesi kavramu ve tiirlerinden, bu bélgelerde faa-
livet gosteren yonetici sirketlerin idare hukuku ile 6zel hukuk kapsaminda
hukuki niteliginin belirlenmesinden ve mahkeme kararlari 1s1¢inda tabi ol-
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duklart hukuktan bahsedilecektir.
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I.INTRODUCTION

Investment zones are special areas created

by states to accelerate economic develop-
ment and attract domestic and foreign in-

vestors to specific geographical areas. States
agree with various companies to operate in
these zones. Management companies can
generally be defined as a company that

undertakes the administrative and organiza-
tional functions of a specific investment zone.
The duties of management companies gen-
erally include responsibilities such as provid-

ing for the needs of companies investing in
these zones, organizing and managing the
zone, and providing a favorable environment

for investors. The legal nature of these man-

agement companies and the supervision of
the legal activities to which they are subject
are important in terms of determining their
responsibilities and guiding the parties in
case of disputes. In this way, the confidence
of investors in these companies in the market
willincrease and the economic development
process, which is the ultimate goal of the
countries, will not be interrupted.

I. GiRIS

Yatinm bolgeleri, ekonomik kalkinmayi hiz-

landirmak ve yerli ile yabanci yatirmcilarin

ilgisini belirli cografi alanlara gekmek ama-

ciyla devletler tarafindan olusturulan 6zel
alanlardir. Devletler bu bolgelerde faaliyette

bulunmasi i¢in cesitli sirketlerle anlasirlar.
Yonetici sirketler genel olarak, belirli bir ya-
tinm bolgesinin idari ve organizasyonel is-
levlerini ustlenen sirket olarak tanimlanabilir.

Yonetici sirketlerin gorevleri ise genel olarak

bu bolgelerde yatinm yapan sirketlerin ihti-

yaclarini karsilamak, bolgeyi duzenlemek ve
yonetmek, yatirmcilar icin uygun bir ortam

saglamak gibi sorumluluklarn icermektedir.
S6z konusu yonetici sirketlerin hukuki nite-
ligi ve tabi oldugu hukuk faaliyetlerinin de-

netimi, sorumluluklarinin belirlenebilmesive
uyusmazlik halinde taraflara yol gostermesi
bakimindan 6nem arz etmektedir. Boylelikle

piyasada yatirimcilarin bu sirketlere duydu-

Qu guven artacak ve ulkelerin nihai amaci
olan ekonomik kalkinma sureci kesintiye
ugramayacaktir.

I1. CONCEPT OF INVEST-
MENT ZONE

Investment zones are regions created to

promote economic development and en-
courage investors to operate in specific geo-

graphical areas. In these zones, the state
offers various incentives such as tax breaks,
infrastructure support, land and building
rental advantages to support private sector
investments.

States aim to attract both domestic and for-

eign investors through investment zones.
Investment zones strengthen national

economies by promoting economic devel-
opment and increasing employment. In ad-

dition, these zones provide states with the
opportunity to increase their international
competitiveness and increase foreign trade.

There are currently four types of investment
zones in Turkey: Technology Development
Zone (“TDZ"), Organized Industrial Zone
("01Z2"), free zone and industrial zone. Each
zone differs in terms of the incentives and

advantages offered by governments, in-

vestor profiles and the objectives to be
achieved.

Il. YATIRIM BOLGESI
KAVRAMI

Yatinm bolgesi, ekonomik kalkinmayi tesvik

etmek ve yatirrmcilar belirli cografi alanlar-
da faaliyet gostermeye yonlendirmek ama-

ciyla olusturulan bolgelerdir. Bu bolgelerde
devlet, 6zel sektor yatinmlarini desteklemek
icin vergiindirimleri, altyapi destedi, arazi ve
bina kiralama avantajlari gibi ¢esitli tegvikler
sunar.

Devletler yatirm bolgeleri araciligiyla hem
yerli hem de yabanci yatinmcilarin ilgisini

cekmeyi hedefler. Ekonomik kalkinmayi tes-

vik etmesi ve istihdami artirmasi bakimindan

yatinm bolgeleri tlke ekonomilerinin guglen-

mesini saglar. Ayrica bu bolgeler devletlere
uluslararasi rekabet gucunu artirma firsati
sunarken dis ticaretin de artmasini saglar.

Turkiye'de halihazirda Teknoloji Gelistirme
Bolgesi (“TGB"), Organize Sanayi Bolgesi
("OSB"), serbest bolge ve endustri bolgesi

olmak Gzere dort ¢esit yatinm bolgesi vardir.

Her bir bolge, devletlerin sundugu tesvikler
ve sagladigi avantajlar, yatinmei profilleri ve
ulasilmak istenen amag bakimindan farklilik
gosterirler.
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IHI. INVESTMENT ZONES

A. Technology Development
Zones (Technoparks)

Technology Development Zones are estab-
lished to encourage research and develop-
ment activities and to attract investment in
high technology areas. There are currently
101 TDZs, of which 87 are active and 14 are
approved and under construction’. Earnings
from software development, R&D and design
activities in these zones are subject to tax ex-
emption. In addition, software produced in
TDZs is exempt from VAT, and the wages of
R&D, design and support staff are also tax-
free, with half of the employer’s share of the
SSI premium covered by the state.

B. Organized Industrial Zones

Organized Industrial Zones are areas where
companies can operate with the benefit of
infrastructure and social facilities. There are
392 OlZs in Turkey, of which 274 are active
and 118 are under construction. Investors
benefit from various advantages such as
VAT and real estate tax exemptions, low cost
of water, natural gas and communication ex-
penses during and after land purchases and
facility construction.

C. Free Zones

Free Zones are special areas located outside
Turkey’s customs territories that encourage
export-oriented investments. There are 19
free zones in Turkey, 18 of which are active.
These zones are exempt from taxes such as
customs duty, corporate tax, VAT, stamp duty
and real estate tax. Companies can freely
transfer profits from these zones to Turkey
or abroad without limitations. Other advan-
tagesinclude exemption from title deed fees
on property purchases and sales, and VAT ex-
emption on construction, project, settlement,
permitting and approval processes.

D. Industrial Zones

Industrial Zones are special zones that aim
to increase the global competitiveness of
the national economy and create areas
suitable for large-scale investments. These
zones increase production, employment and
technology transfer, while speeding up bu-
reaucratic processes, making them attractive
for investors. There are 40 Industrial Zones

I11. YATIRIM BOLGELERI

A. Teknoloji Gelistirme Bolge-
leri (Teknopark)

Teknoloji Gelistirme Bolgeleri, arastirma ve
gelistirme faaliyetlerini tesvik etmek ve yuk-
sek teknoloji alanlarinda yatirnm ¢cekmek
amaciyla olusturulmus bolgelerdir. Su anigin
87'si aktif, 14'U ise onaylanmis ve yapim asa-
masinda olan toplamda 101 TGB mevcuttur’.
Bu bolgelerde yazilim gelistirme, Ar-Ge ve ta-
sanm faaliyetlerinden elde edilen kazanclar
vergi muafiyetine tabidir. Ayrica TGB icinde
uretilen yazilimlar KDV'den muaf olup, Ar-Ge,
tasarim ve destek personelinin Ucretleri de
vergi digi olmakla beraber SGK primi igveren
payinin yarisi devlet tarafindan karsilanir.

B. Organize Sanayi Bolgeleri

Organize Sanayi Bolgeleri, sirketlerin altyapi
ve sosyal tesislerden faydalanarak faaliyet
gostermesini saglayan alanlardir. Turkiye>-
de 392 OSB bulunmakta, bunlardan 2740
aktif olup 118>inin yapimi devam etmektedir.
Yatinmcilar, arazi alimlarinda, tesis insasi si-
rasinda ve sonrasinda KDV ve emlak vergisi
muafiyetleri, dusuk su, dogal gaz ve iletisim
giderleri gibi ¢esitli avantajlardan yararlan-
maktadir.

C. Serbest Bolgeler

Serbest Bolgeler, Turkiye'nin gumruk bolge-
leri disinda yer alan, ihracat odakli yatirrmlari
tesvik eden 6zel alanlardir. Turkiye'de 19
serbest bolge bulunmakta, bunlardan 18'i
aktif durumdadir. Bu bolgelerde gumruk
vergisi, kurumlar vergisi, KDV, damga vergi-
si ve emlak vergisi gibi vergilerden muafiyet
saglanr. Sirketler bu bolgelerde elde ettikleri
kari sinirsiz sekilde yurtdisina veya Turkiye'ye
serbestce aktarabilir. Diger avantajlar arasin-
da mulk alim-satiminda tapu harci muafiyeti,
insaat, proje, iskan, izin ve onay sureglerinde
KDV muafiyeti bulunmaktadir.

D. Endiistri Bolgeleri

Endustri Bolgeleri, tlke ekonomisinin kure-
sel rekabet gucunu artirmayi ve bayuk o6l-
cekli yatinmlara uygun alanlar olusturmayi
hedefleyen 6zel bolgelerdir. Bu bolgeler,
uretim, istihdam ve teknoloji transferini ar-
tinrken, burokratik surecleri hizlandirarak
yatinmcilar i¢in cazip hale gelir. Turkiye'de
40 adet Endustri Bolgesi bulunmaktadir. Bu

in Turkey. These zones offer advantages
such as easement rights, public investment
financing and bureaucratic conveniences.
They also provide a favorable environment
for high-tech investments, and easement
rights are granted at lower rates than those
on Treasury lands. Additional incentives can
also be provided by the President.

IV. MANAGEMENT COM-
PANY

A. Management Company in
General

Management companies are institutional
structures that ensure the execution of the
administrative and organizational activities
of the relevant investment zones. These
companies undertake important tasks such
as coordinating infrastructure services, pro-
viding logistical support, facilitating permit-
ting and licensing processes in order to meet
the needs of companies investing in these
zones. In addition to the orderly and effec-
tive management of the investment zone,
they also provide supportive services such
as market research, legal and financial con-
sultancy, communication with local authori-
ties, etc., in order to create a competitive and
efficient business environment for investors.
Ultimately, management companies play
a critical role in the sustainable success of
investment zones and the achievement of
investors’ objectives.

B. Legal Nature of the Man-
agement Company

1. Distinction between Administ-
rative Law Contract and Private
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bolgelerde, irtifak hakki, kamu yatirim finans-
mani ve burokratik kolayliklar gibi avantajlar
sunulmaktadir. Ayrica, ileri teknoloji yatirim-
lar icin uygun ortam saglanir ve irtifak hak-
lari, Hazine arazilerindeki fiyatlardan daha
dusuk oranlarla verilmektedir. Ek tesvikler
de Cumhurbaskani tarafindan saglanabilir.

IV.YONETICIi SiRKET

A. Genel Olarak Yonetici
Sirket

Yonetici sirketler, ilgili yatinm bolgelerinin
idari ve organizasyonel faaliyetlerinin yuru-
talmesini saglayan kurumsal yapilardir. Bu
sirketler s6z konusu bolgelerde yatirim yapan
sirketlerin ihtiyaclarini karsilamak amaciyla
altyapi hizmetlerinin koordinasyonu, lojistik
destek saglanmasi, izin ve ruhsatlandirma
sureglerinin kolaylastirilmasi gibi 6nemli go-
revler ustlenirler. Yatinm bolgesinin duzenli
ve etkili bir sekilde yonetilmesinin yani sira,
yatinmcilar icin rekabetci ve verimli bir is or-
taminin tesis edilmesi ve bu baglamda, pazar
arastirmalari, hukuki ve finansal danismanlik,
yerel otoriteler ile iletisim gibi destekleyici
hizmetler de sunarlar. Nihayetinde, yonetici
sirketler, yatinm bolgelerinin surdurulebilir
basarisi ve yatinmcilarin hedeflerine ulagsma-
sinda kritik bir rol tstlenmektedirler.

B. Yonetici Sirket’'in Hukuki
Niteligi

1. idare Hukuku Sé6zlesmesi ile
Ozel Hukuk Sézlesmesi Ayrimi

Law Contract

As a rule, the administration may conclude
both administrative law contracts and pri-
vate law contracts. Administrative contracts
are concluded for the protection of the public
interest and the execution of public services
and are subject to administrative jurisdiction.
According to the Council of State, in order for
a contract concluded by the administration
to be considered an administrative contract;
(i) one of the parties to the contract must
be the administration, (i) the subject of the
contract must be the execution of a public
service and the purpose of the contract must
be public interest, and (iii) the contract must
grant the administration superior powers?.

idare, kural olarak hem idare hukuku soz-
lesmeleri hem de 6zel hukuk sozlesmeleri
yapabilmektedir. idari sozlesmeler, kamu
yararinin korunmasi ve kamu hizmetlerinin
yuratulmesi amaciyla yapilir ve idari yargiya
tabi tutulur. Danistay’a gore idarenin yaptigi
bir s6zlesmenin idari s6zlesme sayilabilmesi
icin; (i) sozlesmenin taraflarindan biri idare ol-
mall, (ii) s6zlesmenin konusu bir kamu hizme-
tinin yaratulmesi ve sdézlesmenin amaci ise
kamu yarari olmali ve (iii) sozlesmede idareye
ustun yetkiler taninmis olmalidir2

Her ne kadar Danistay tarafindan belirtilen
kriterler Uzerinden bir s6zlesmenin idari s6z-

MAKALELER
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1 https://www.invest.gov.tr/tr/invest-
mentguide/sayfalar/investment-zones.
aspx (Erigim tarihi: 13.01.2025).

2 Danistay 8. D., E. 2016/12066 K.
2018/2322 T. 24.04.2018.
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Although the Council of State determines
whether a contract is an administrative
contract based on the criteria set out by the
Council of State, the Court of Cassation stat-
ed in one of its decisions that the fact that the
defendant, as a public entity, pursues public
interest and that the contract is related to the
public service provided by the defendant is
not sufficient for the acceptance of the con-
tract relied upon in the case as an administra-
tive contract®. Therefore, whether a contract
is an administrative contract or not should be
evaluated separately for each concrete case.

Private law contracts of the administration
are contracts concluded by the adminis-
tration according to the rules of private law.
These contracts are like contracts between
two private law persons. One of the parties
to the contract is the administration and the
other is a private law person. In the private
law contracts of the administration, although
the administration is one of the parties to the
contract, the administration is not granted a
superior authority over the private law per-
son within the scope of the contract*. In other
words, the administration was not a party to
this contract with public power, but as a pri-
vate law person.

In the light of the above information, in the
event that the legal transactions of the Man-
agement Company give rise to a dispute, the
judicial remedy for the dispute may be deter-
mined by making an assessment within the
framework of the criteria provided for the
legal transaction in question.

lesme olup olmadiginin tespiti yapilsa da
Yargitay bir kararinda, bir kamu tesekkulu
olarak, davalinin kamu yarar gutmesinin ve
sOzlesmenin davalinin goérdugu kamu hiz-
meti ile iligkili olmasinin davada dayanilan
sozlesmenin idari s6zlesme olarak kabulu
icin yeterli olmadigini belirtmistir®. Dolayi-
siyla bir s6zlesmenin idari s6zlesme olup
olmadigi da her somut olay icin ayrica de-
gerlendirilmelidir.

idarenin 6zel hukuk sozlesmeleri ise, idare-
nin 6zel hukuk kurallarina gore yaptigi s6z-
lesmelerdir. Bu sozlesmeler iki 6zel hukuk
kisisi arasinda yapilan sézlesmeler gibidir.
So6zlesmenin taraflarindan biri idare, digeri
ise 6zel hukuk kisisidir. idarenin 6zel hukuk
sozlesmelerinde sozlesmenin taraflarindan
biri idare olmasina ragmen sézlesme kapsa-
minda idareye, 6zel hukuk kisisi karsisinda
ustun bir yetki taninmamistir®. Yani idare, bu
sozlesmeye kamu gucuyle taraf olmamis, bir
6zel hukuk kisisi gibi taraf olmustur.

Yukaridaki bilgiler isiginda, Yonetici Sirket’in
yaptigi hukuki islemlerin bir uyusmazliga se-
bebiyet vermesi halinde, s6z konusu hukuki
isleme iliskin arz edilen kriterler cerceve-
sinde bir degerlendirme yapilmak suretiyle
uyusmazligin yargi yolu belirlenebilecektir.

2. Nature of the Management

Company under the Organized
Industrial Zones Law No. 4562

Article 5 of the Law No. 4562 on Organized
Industrial Zones (“Law No.4562") stipulates
that an OIZ is a private law legal entity that
operates in the public interest. The nature of
an OlZis shaped in a model that requires the
cooperation of both the private sector and
public authorities. OlZs are authorized to car-
ry out expropriation transactions in line with
the decision of their enterprising committee
or general assembly, within the framework
of the public benefit decision issued by the
Ministry. This enables OlZs to undertake not
only economic activities, but also important
tasks such as land acquisition and infrastruc-
ture development in the public interest. In
expropriation processes, the OlZ's coopera-
tion with local administrations allows the O1Z
to act on behalf of its own legal personality,
while the costs and land costs are borne
by the OIZ. Article 5 of Law No. 4562 states
that OlZs “can carry out expropriation trans-
actions within the framework of the public
interest decision and the authority granted
by the Ministry”, which gives OlZs a legal
privilege in terms of serving the public in-
terest. In this context, OlZs, despite being
governed by private law, also have certain
legal responsibilities and obligations due to
their activities in the public interest.

3. Nature of the Management
Company under the Technology

Development Zones Law No.
4691

Article 5 of the Law No. 4691 on Technolo-
gy Development Zones (“Law No. 4691")
describes the nature of the Management
Company and subparagraph (k) of Article 3
states that the Management Company refers
to the company established as a joint stock
company in accordance with the Law No.
4691 and responsible for the management
and operation of the Zone. In practice, when
the transactions of the Management Compa-
ny are examined, it is seen that it does not
have any “public power privilege” in matters
such as unilateral action, ex officio enforce-
ment, benefiting from the presumption of
legality, the status of its properties, and the
collection of its receivables. This “privilege of
public power” means that the administration;
(i) it can take unilateral action and does not
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2.4562 sayili Organize Sanayi
Bolgeleri Kanunu Kapsaminda
Yonetici Sirket'in Niteligi

OSB'nin, 6zel hukuk tuzel kisiligine sahip,
kamu yarari gozeterek faaliyet gosteren bir
yapliya sahip oldugu 4562 sayili Organize
Sanayi Bolgeleri Kanunu’nun (“4562 sayi-
li Kanun”) 5. maddesinde duzenlenmistir.
OSB'nin niteligi hem 6zel sektorin hem de
kamu otoritelerinin is birligini gerektiren
bir modelde sekillenir. OSB'ler, mutesebbis
heyeti veya genel kurulunun karari dogrul-
tusunda, Bakanlik tarafindan verilen kamu
yarari karari ¢cercevesinde kamulastirma is-
lemleri yapabilme yetkisine sahiptir. Bu du-
rum, OSB'lerin yalnizca ekonomik faaliyetleri
degil, ayni zamanda kamu yarari dogrultu-
sunda arazi edinme ve altyapi gelistirme gibi
onemli gorevleri de ustlenmelerini saglar. Ka-
mulastirma sureclerinde, OSB’nin yerel idare-
lerle is birligi yapmasi, OSB'nin kendi tuzel ki-
siligi adina hareket etmesine olanak tanirken,
bu sureclerdeki masraflar ve arazi bedelleri
de OSB'ye ait olur. 4562 Sayili Kanun'un 5.
maddesinde belirtilen “Bakanlik¢a verilen
kamu yarari karari ve sinirlar belirlenmis yetki
cercevesinde kamulastirma islemleri yaptira-
bilen” ifadesi, OSB'lere kamu yararina hizmet
etmeleri agisindan hukuki bir ayricalik tanin-
masini saglar. Bu baglamda, OSB’ler, 6zel
hukuk hukumleriyle yonetilmesine ragmen,
kamu yararina yonelik faaliyetler nedeniyle,
belirli hukuki sorumluluk ve yakumluluklere
de sahiptir.

3.4691 Sayili Teknoloji Gelistir-
me Bélgeleri Kanunu Kapsaminda
Yonetici Sirket’in Niteligi

4691 Sayili Teknoloji Gelistirme Bolgeleri
Kanunu'nun (“4691 sayili Kanun”) 5. mad-
desinde Yonetici Sirket'in ozellikleri acik-
lanmakta olup 3. maddesinin (k) bendinde,
Yonetici Sirket'in 4691 sayili Kanun’a uygun
ve anonim sirket olarak kurulan, Bélge'nin
yonetimi ve isletmesinden sorumlu sirketi ifa-
de ettigi belirtilmistir. Uygulamada Yonetici
Sirket'inislemlerine bakildiginda ise tek yanli
islem yapma, re'sen icra, hukuka uygunluk
karinesinden yararlanma, mallarinin stattsq,
alacaklarinin tahsili gibi konularda herhangi
bir “kamu gacu ayricaligi”na sahip olmadigi
gorulmektedir. S6z konusu “kamu guict ayri-
caligr” idarenin; (i) tek yanli islem yapabilme-
si ve bu kararin icrasi i¢in ilave bir mahkeme
kararina ihtiya¢ duymamasi, (ii) idarenin ta-
sarruflarinin hukuka uygunluk karinesinden
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3 Yargitay 13. HD., E. 1982/6438 K.
1982/6996 T. 18.11.1982.

4 Mumin Gungor, Kamu Hukuku
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need an additional court decision for the en-
forcement of this decision, (i) the acts of the
administration benefit from the presumption
of legality, (iii) the administration’s property
has the status of public property, (iv) a sep-
arate collection procedure is envisaged for
public receivables, (v) enforcement cannot
be applied for a debt, (vi) their contracts are
considered as administrative contracts, (vii)
their personnel are considered as public
officials, (viii) compulsory membership, (ix)
compulsory dues procedure, (x) tax exemp-
tion procedure, (xi) disputes are subject to
administrative jurisdiction, (xii) they are sub-
ject to administrative liability regime for com-
pensation of damages, and (xiii) the lack of
freedom of will in private law®

As a matter of fact, pursuant to Article 4/5 of
Law No. 4691, zoning plans, parceling plans
and amendments shall be prepared by the
Management Company during the planning
process and shall enter into force upon ap-
proval by the Ministry. Licenses and permits
related to land use, design and construction
of buildings and facilities according to the
implementation zoning plan shall be granted
by the Ministry in accordance with the provi-
sions of the Zoning Law dated 09.05.1985
and numbered 3194. Furthermore, pursuant
to Article 4/7 of Law No. 4691 and Article
19/4 of the Technology Development Zones
Implementation Regulation (“Regulation”)
published in the Official Gazette dated
10.08.2016 and numbered 297975, the Man-
agement Company submits its expropriation
requests to the Ministry, and as a result of
the Ministry’s assessment, the expropriation
procedures are carried out by the Ministry
in accordance with the principles set forth
in the Expropriation Law dated 04.11.1983
and numbered 2942. In other words, the
Management Company can only request ex-
propriation from the relevant administration
and it is the Ministry itself that performs the
expropriation. Article 46 of the Constitution,
titled Expropriation, states that expropriation
transactions may be carried out by the state
and public legal entities, provided that the
conditions specified in the relevant article
are met. Therefore, it is clearly understood
that institutions that do not have the charac-
teristics of the state and public legal entities
cannot have both direct zoning permits and
direct expropriation powers.

In order to give another example, pursuant
to Article 18 of the Regulation, “Public in-
stitutions and organizations and university

yararlanmasi, (iii) idare mallarinin kamu mali
statlstunde olmasi, (iv) kamu alacaklari igin
ayn bir tahsil usult 6ngoérulmesi, (v) bir borg
icin cebri icra yolunun uygulanamamasi, (vi)
sozlesmelerinin idari sdzlesme sayilmasi, (vii)
personelinin kamu gorevlisi sayilmasi, (viii)
zorunlu Uyelik esas, (ix) zorunlu aidat usuly,
(x) vergi muafiyeti usuld, (xi) uyusmazliklarin
idari yargiya tabi olmasi, (xii) zararlarin tazmi-
ninde idari sorumluluk rejimine tabi olmasive
(xiii) 6zel hukuktaki irade serbestisinin olma-
masi unsurlari ile agiklanmaktadir®.

Nitekim, 4691 Sayili Kanun m. 4/5 uyarinca
planlama surecinde imar planlar, parselas-
yon planlar ve degisiklikleri Yonetici Sirket
tarafindan hazirlanir ve Bakanlik tarafindan
onaylanarak yururluge girer. Uygulama imar
planina gore arazi kullanimi, yapi ve tesislerin
projelendirilmesi, insasiile ilgili ruhsat ve izin-
ler ise 09.05.1985 tarihli ve 3194 sayili imar
Kanunu hakumlerine uygun olarak Bakanlik
tarafindan verilir. Ayrica, 4691 Sayili Kanun
m. 4/7 ve 10.08.2016 tarihli ve 29797 sayili
Resmi Gazete'de® yayimlanan Teknoloji Gelis-
tirme Bolgeleri Uygulama Yonetmeligi (“Yo-
netmelik”) m. 19/4 uyarinca Yonetici Sirket,
kamulastirma taleplerini Bakanlik'a iletir ve
Bakanlik degerlendirmesi sonucu kamulas-
tirmaislemleri 04.11.1983 tarihlive 2942 sayili
Kamulastirma Kanunu’nda belirtilen esaslar
uyarinca Bakanlik¢a yerine getirilir. Bir bagka
deyisle Yonetici Sirket, kamulastirma islemi-
ni yalnizca ilgili idareden talep edebilmekte
olup kamulastirma islemini yapan Bakanlik’in
kendisidir. Anayasa’nin Kamulastirma baslik-
li 46. maddesinde, ilgili maddede belirtilen
kosullarin saglanmasi kosuluyla kamulastir-
ma islemlerinin devlet ve kamu tuzel kisileri
tarafindan yapilabilecegi belirtilmistir. Dola-
yisiyla devlet ve kamu tuzel kisiligi niteligini
haiz olmayan kurumlarin hem imar izinlerine
dogrudan sahip olamayacagi hem de dog-
rudan kamulastirma yetkilerinin bulunmadigi
acik bir sekilde anlasilmaktadir.

Baska bir 6rnek vermek gerekirse, Yonetme-
lik m. 18 uyarinca; “Kamu kurum ve kurulug-
larr ile tniversite personelinden Bdlgede yer
alan faaliyetlerde arastirmaci ve idari personel
olarak hizmetine ihtiyac duyulanlar, ¢calistikla-
rkuruluslarin izniile strekli veya yari zamanli
olarak calistinlabilirler”. ilgili madde uyarinca
calistirilacak personel Yonetici Sirket'in kad-
rolu iscisi degil, ilgili kamu kurulusu ya da
Universitenin personeli olabilecektir ancak
burada gecici olarak goérevlendirilen per-
sonel kamu gorevlisi statusunde olsa dahi
Yonetici Sirket'in kadrolu isgisi olamayacaktir.

personnel whose services are needed as
researchers and administrative personnel in
the activities in the Zone may be employed
on a permanent or part-time basis with the
permission of the institutions they work for”.
The personnel to be employed pursuant to
the relevant article may not be permanent
employees of the Management Company,
but may be the personnel of the relevant
public institution or university, but the per-
sonnel temporarily assigned here will not be
permanent employees of the Management
Company even if they have the status of pub-
lic servant.

It should also be noted that Article 10 of Law
No. 4691 explicitly stipulates that the provi-
sions of the Public Financial Management
and Control Law No. 5018, the Court of Ac-
counts Law No. 6085, the State Procurement
Law No. 2886 and the Public Procurement
Law No. 4734 shall not apply to TDZs. Ac-
cordingly, the fact that the financial manage-
ment, procurement methods and conditions,
and audit principles and procedures of pub-
lic administrations will not apply to TDZs rein-
forces the thesis that the “privilege of public
power” does not apply to TDZs.

4. Differences of the Management
Company from Municipal Econo-
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Bir baska husus olarak belirtmek gerekir
ki, 4691 sayili Kanun'un 10. maddesi, 5018
sayill Kamu Mali Yonetimi ve Kontrol Kanu-
nu, 6085 sayili Sayistay Kanunu, 2886 sayili
Devlet ihale Kanunu ve 4734 sayili Kamu
ihale Kanunu hukumlerinin uygulanmaya-
cagini acikga hukum altina almistir. Buna
gore, kamu idarelerinin mali yonetimi, ihale
yontem ve kosullari, denetim esas ve usulle-
rinin TGB’ler icin uygulanmayacak olmasi da
“kamu gucu ayricaligi"nin TGB'ler i¢in s6z ko-
nusu olmadigi tezini kuvvetlendirmektedir.

4. Yonetici Sirket’in Belediye ikti-
sadi Tesebbislerinden ve Kamu

mic Enterprises and State Econo-

iktisadi Tesebbiislerinden Farki

mic Enterprises

Municipality Economic Enterprise (“MIE") is
a commercial organization with the status
of a joint stock company or limited liability
company established or capitalized by mu-
nicipalities, as defined in the Metropolitan
Municipality Law No. 5216, Municipality
Law No. 5393, Special Provincial Admin-
istration Law No. 5302. The difference be-
tween an MIE and a Management Company
arises in the shareholding structure of the
established company and the nature of the
services to be provided by the company.
MIEs can be defined as economic enter-
prises that do not fall within the scope of
State Economic Enterprises (“SEE”) and in
which municipalities own more than half of
the capital, either alone or jointly’. MIEs are
economic enterprises established by mu-
nicipalities or in which they participate in
the capital and in which they own more than
half of the capital, either alone or jointly, and
are established to carry out certain services
and activities that fall within the municipali-
ties’ mandate. Although municipalities may
become shareholders of the Management

Belediye Iktisadi Tesebbusu (“BIT”), 5216
sayill Buyuksehir Belediyesi Kanunu’nda,
5393 sayili Belediye Kanunu, 5302 sayili il
Ozel idaresi Kanunu’nda ilgili hukamleri bu-
lunan ve belediyelerin kurdugu ya da ser-
mayesine katildigi anonim ve limited sirket
stattstindeki ticari kurulustur. BIT ile Yoneti-
ci Sirket arasindaki fark, kurulan sirketin or-
taklik yapisinda ve sirketin gerceklestirecegi
hizmetlerin niteligi konusunda ortaya ¢ik-
maktadir. BiT'ler, Kamu iktisadi Tesebbusleri
(“KIT") kapsamina girmeyen ve belediyele-
rin sermayelerinin yarisindan fazlasina tek
basina veya birlikte sahip olduklari iktisadi
tesebbusler olarak tanimlanabilir’. BiTler,
belediyelerin kurduklari ya da sermayesine
katildiklar ve sermayelerinin yarisindan faz-
lasina tek basina veya birlikte sahip olduklari
iktisadi tesebbusler olup belediyelerin gérev
tanimina giren bazi hizmetleri ve faaliyetle-
ri yaratmek icin kurulurlar. Belediyeler, her
ne kadar Yonetici Sirket’e ortak olabilse de
4691 sayill Kanun’da bu y6nde bir zorunlu-
luk bulunmamaktadir.
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Company, there is no such obligation under
Law No. 4691.

While SEEs operate according to the rules of
private law, except for matters reserved by
law, they must also comply with the rules of

administrative law as public legal entities®.

SEEs refer to enterprises and assets owned

by the state or other public legal entities.

They are usually large-scale enterprises
operating in strategic sectors. Investments

and services specified by law allow for the
transfer of activities carried out by SEEs to
the private sector or cooperation with the
private sector.

The Management Company is not state-

owned like SEEs and municipalities are not
required to own more than half of the shares
in the Management Company, as is the case
with MIEs. Instead, it can be established and
operated entirely by universities and the
private sector. Therefore, the Management
Company differs from SEEs and MIEs.

C. Authorities and Responsi-
bilities of the Management
Company

The Management Company is the organiza-

tion responsible for the management and
operation of the technology development

zone, as defined in Article 5 of Law No. 4691.

The Management Company was established

KiT'ler ise, yasa ile sakli tutulan hususlar
disinda 6zel hukuk kurallarina gore faaliyet
gosterirken, ayni zamanda kamu tazel kisisi
olarak idare hukuku kurallarina da uymak
zorundadirlar®. KiT’ler, devletin veya diger
kamu tuzel kisilerinin malkiyetinde bulunan

isletme ve varliklari ifade eder. Bu tesebbus-

ler, genellikle stratejik sektorlerde faaliyet

gosteren buyuk olcekli isletmelerdir. Kanun-
la belirlenen yatinm ve hizmetler, KiT'ler ta-

rafindan yurutulen faaliyetlerin 6zel sektore

devredilmesine veya Ozel sektorle is birligi
yapmasina olanak saglar.

Yonetici Sirket, KiT'ler gibi devletin mulki-

yetinde degildir ve belediyelerin BiT'lerde
oldugu gibi, Yonetici Sirket paylar Uzerinde
paylarin yarisindan fazlasina sahip olmasi
gerekmemektedir. Bunun yerine, tamamiyla

Universiteler ve 6zel sektor tarafindan kuru-

lup isletilebilir. Bu nedenle, Yonetici Sirket,

KiT’lerden ve BiT lerden farklilik gostermek-

tedir.

C. Yonetici Sirket’in Yetki ve
Sorumluluklari

Yonetici Sirket, 4691 Sayili Kanun'un 5. mad-

desinde tanimlanmis, teknoloji gelistirme

bolgesinin ydnetimi ve isletmesinden sorum-

lu olan kurulustur. Yonetici Sirket, TGB'nin
etkili bir sekilde yonetilmesini ve AR-GE ile

to ensure the effective management of the
TDZ and to support R&D and technology de-
velopment activities.

The main duties of the Management Compa-
ny include the planning and project design
of the TDZ, provision of necessary infrastruc-
ture and superstructure services, execution
of all services required for the TDZ, establish-
ment of incubation centers and technology
transfer offices, evaluation of R&D or design
projects and allocation of space to entre-
preneurs deemed appropriate. The Man-
agement Company is also responsible for
managing the TDZ in accordance with the
purposes set out in Law No. 4691 and the
relevant regulations, preventing unlawful
behavior of entrepreneurs and third parties
and taking the necessary measures.

V. LAW GOVERNING THE
TRANSACTIONS OF THE
MANAGEMENT COMPA-
NY

A. Management Company
under Turkish Law

Article 3 /z (pp) of the Technology Devel-
opment Zones Implementation Regulation,
which is entitled “abbreviations and defini-
tions”, defines the Management Company
as a company established as a joint stock
company in accordance with the Law and
responsible for the management and opera-
tion of the zone. The duties and responsibil-
ities of the Management Company are com-
prehensively regulated in Article 5 of the Law.

Within this framework, the Management
Company is responsible and obliged to
carry out the planning and project design
processes for the Technology Development
Zone, to provide all necessary services to
the zone, to provide infrastructure and su-
perstructure services, to establish incuba-
tion centers and technology transfer offices,
to evaluate research and development de-
sign projects and to allocate space within
the zone to entrepreneurs who are deemed
appropriate, to ensure that the zone is man-
aged in accordance with the relevant laws
and regulations, to prevent entrepreneurs
and third parties from acting contrary to
these rules and to take necessary measures.

YATIRIM BOLGELERI YONETICi SIRKETLERININ
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teknoloji gelistirme faaliyetlerinin desteklen-
mesini saglamak amaciyla kurulmustur.

Yonetici Sirket'in temel gorevleri arasin-
da; TGB'nin planlanmasi ve projelendirme
calismalari, gerekli alt yapi ve ust yapi hiz-
metlerinin saglanmasi, TGB i¢in gerekli tim
hizmetlerin yurutalmesi, kulugka merkezi ve
teknoloji transfer ofislerinin kurulmasi, AR-GE
veya tasarim projelerinin degerlendirilmesi
ve uygun gorulen girisimcilere yer tahsisi
yapilmasi yer alir. Ayrica, TGB'nin, 4691 Sa-
yili Kanun ve ilgili yonetmeliklerde belirtilen
amagclara uygun olarak yonetilmesi, girisimci-
lerin ve U¢uncu sahislarnin hukuka aykir dav-
raniglarinin 6nlenmesi ve gerekli 6nlemlerin
alinmasi da Yonetici Sirket'in sorumluluklari
arasindadir.

V.YONETICIi SIRKET’IiN
ISLEMLERINDE TABIi OL-
DUGU HUKUK

A. Turk Hukukunda Yonetici
Sirket

Teknoloji Gelistirme Bolgeleri Uygulama Yo-
netmeligi'nin “kisaltmalar ve tanimlar” bas-
lgini taslyan m. 3 /z (pp)'de Yonetici Sirket;
kanuna uygun olarak anonim sirket seklinde
kurulan, bélgenin yonetim ve isletmesinden
sorumlu sirket olarak tanimlanmistir. Yonetici
Sirket'in goérev ve sorumluluklari, Kanun'un
5. maddesinde kapsamli bir sekilde duzen-
lenmisgtir.

Bu cercevede, Yonetici Sirket, Teknoloji Gelis-
tirme Bolgesiicin planlama ve projelendirme
sureclerini gerceklestirmek, bolgeye gerekli
tam hizmetleri sunmak, alt yapi ve st yapi
hizmetlerini saglamak, kulucka merkezleriile
teknoloji transfer ofisleri kurmak, arastirma ve
gelistirme tasarim projelerini degerlendirerek
uygun bulunan girisimcilere boélge icinde
yer tahsisi yapmak, bolgenin ilgili kanun ve
yonetmeliklere uygun sekilde yonetilmesini
saglamak, girisimcilerin ve ucuncu kisilerin
bu kurallara aykir hareket etmelerini engel-
lemek ve gerekli tedbirleri almakla sorumlu
ve yukumla tutulmustur.
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B. Legal Nature of Manage-
ment Companies in the Light
of the Decisions of the Court
of Dispute

In order to determine the legal nature of
the Management Company authorized in
special zones, the decisions of the Court of
Dispute, which is authorized to resolve con-
flicts of jurisdiction between courts in Turkey,
should be examined. Although there is no
decision on TDZs among the decisions of the
Court of Dispute, it is observed that the Court
of Dispute has ruled that OlZs are private law
legal entities and therefore the jurisdiction
for such disputes is the judicial jurisdiction.
For example;

In the decision of the Court of Dispute dat-
ed 25.09.2017, numbered 2017/242 E. and
2017/517 K., it was decided that since the de-
fendant Emirdag Organized Industrial Zone
is a private law legal entity, the transaction
regarding the rejection of the plaintiff's land
allocation request should be examined by
the judicial jurisdiction according to the pro-
visions of private law and the decision of the
Afyonkarahisar Administrative Court to reject
the objection of jurisdiction was abolished®.

In the decision of the Court of Dispute dat-
ed 25.02.2019 and numbered 2018/880
E. and 2019/118 K, it was decided that the
case should be heard by the judicial jurisdic-
tion since the defendant OSTIM Organized
Industrial Zone is a private law legal entity
and the transaction subject to the lawsuit
is based on a private law relationship, and
the decision of Ankara 15th Administrative
Court to reject the objection of jurisdiction
was abolished™®.

In the decision of the Court of Dispute dated
05.07.2021 and numbered 2021/301 E. and

2021/404 K., it was stated that Corlu 1 Orga-

nized Industrial Zone is a private law legal

entity and the judicial review of the transac-

tions established by private law legal entities
will be carried out by the judicial jurisdictions
and the case should be heard in the judicial

jurisdiction, therefore, the Organized Indus-

trial Zone is accepted as a private law legal

entity and the judicial review of such deci-
sions should be carried out in the judicial ju-

risdiction, and the decision of Tekirdag 1st
Administrative Court to reject the objection
of duty was abolished™.

B. Uyusmazlik Mahkemesi
Kararlari Isiginda Yénetici
Sirketlerin Hukuki Niteligi

Ozel bolgelerde yetkili Yonetici Sirket'in

hukuki niteligini tespit edebilmek amaciyla,

ulkemizde mahkemeler arasindaki gorev

uyusmazliklarini cozmekle gorevli olan Uyus-
mazlik Mahkemesi kararlari incelenmelidir.

Uyusmazlik Mahkemesi kararlari arasinda

TGB'lere iliskin herhangi bir karar buluna-

masa da OSB ile ilgili kararlarda Uyusmazlik
Mahkemesi’'nin, OSB’lerin 6zel hukuk tuzel
kisiligine sahip olduguna ve dolayisiyla bu
tur uyusmazliklarin yargi yerlerinin adli yargi
olduguna hukmettigi goralmustar. Ornegin;

Uyusmazlik Mahkemesi'nin 25.09.2017 ta-

rihli, 2017/242 Esas ve 2017/517 Karar sayili
kararinda, davali Emirdag Organize Sanayi

Bolgesi'nin 6zel hukuk tuzel kisiligine sa-

hip olmasi nedeniyle, davacinin arsa tahsis
talebinin reddine iliskin islemin 6zel hukuk

hukumlerine gore adli yargi yerince incelen-
mesi gerektigine karar verilmis ve Afyonka-

rahisar idare Mahkemesi'nin gorev itirazinin
reddi yonundeki karari kaldintmistire.

Uyusmazlik Mahkemesi'nin 25.02.2019 ta-

rihli, 2018/880 Esas ve 2019/118 Karar sayili
kararinda, davali OSTiIM Organize Sanayi
Bolgesi'nin 6zel hukuk tuzel kisiligine sahip
olmasi ve dava konusu islemin ¢zel hukuk
iliskisine dayali olmasi sebebiyle, davanin
adliyargi yerince gorulmesi gerektigine karar
verilmis ve Ankara 15. idare Mahkemesi'nin

gorev itirazinin reddi yonundeki karar kaldi-

rilmigtir®,

Uyusmazlik Mahkemesi'nin 05.07.2021 tarih-
li, 2021/301 Esas ve 2021/404 Karar sayili ka-

rarinda, Corlu 1 Organize Sanayi Bolgesi'nin
0zel hukuk tuzel kisiligine sahip oldugu ve

ozel hukuk tuzel kisilerince tesis edilen islem-
lerin yargisal denetiminin adli yargi yerlerin-

ce yapilacagi gerekce gosterilerek davanin
adli yargida gorulmesi gerektigi, dolayisiyla
Organize Sanayi Bolgesi'nin 6zel hukuk ttzel
kisisi olarak kabul edildigi ve bu tur kararlarin
yargisal denetiminin adli yargida yapilmasi

gerektigi belirtilerek, Tekirdag 1. idare Mah-

kemesi'nin gorev itirazinin reddi yonundeki
karar kaldirnlmistir'.

Yukarida belirtilen mahkeme kararlari isigin-

da, TGB'lerin 6zel hukuk tuzel kisiligine sahip

oldugu ve bu nedenle TGB'ler ile ilgili uyus-

In light of the above-mentioned court deci-
sions, it may be interpreted that TDZs are pri-

vate law legal entities and therefore disputes
regarding TDZs should be resolved by the
judicial jurisdiction. However, the fact that
there are many decisions in which the issue
of jurisdiction has been resolved before the
Court of Dispute, even for OlZs for which

there is an explicit regulation, raises the con-

cern that the issue would be brought to the
Court of Dispute even if there was an explicit
regulation on TDZs. At this point, it should

be noted that even if there is an explicit pro-

vision in Law No. 4691 stipulating that TDZs
are private law legal entities and are subject
to private law in their transactions, there will
always be the possibility of a jurisdictional
objection in a possible dispute.

C. Constitutional Court Deci-
sions Regarding the Nature
of Investment Zones Manage-
ment Companies

Law No. 4691 defines the Management
Company as a company established as a
joint stock company and responsible for the

management and operation of the TDZ. Ac-
cordingly, although it is stated that the Man-

agement Company is a joint stock company
to be established in accordance with the
Turkish Commercial Code No. 6102, there is

no clear statement in the Law No. 4691 re-
garding the legal personality of the Manage-

ment Company. It should be noted that the
Constitutional Court, with its decision dated

16.10.2003 and numbered 2001/383 Mer-
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mazliklarnn adli yargida ¢6zimlenmesi gerek-
tigi yorumu yapilabilir. Ancak, hakkinda agik
duzenleme bulunan OSB'ler hakkinda bile
gorev konusunun Uyusmazlik Mahkemesi
nezdinde ¢cozume ulastirildigi birgok kararin
mevcut olmasi, TGB'ler hakkinda ac¢ik duzen-
leme olsaydi bile konunun Uyusmazlik Mah-
kemesi’'ne tasinacagi endisesini beraberinde
getirmektedir. Bu noktada belirtmek gerekir
ki, TGB'lerin 6zel hukuk tuzel kisileri oldukla-
rn ve islemlerinde 6zel hukuka tabi olduklari
yonunde 4691 sayili Kanun’da agik duzen-
lemeye yer verilse bile olasi bir uyusmazlikta
goreyv itirazi ile karsilasilmasi ihtimali her za-
man mevcut olacaktir.

C. Anayasa Mahkemesi'nin
Yatirnm Bolgeleri Yonetici
Sirketlerinin Niteligine Iliskin
Kararlan

4691 Sayili Kanun'da Yonetici Sirket, anonim
sirket olarak kurulan, TGB'nin yonetimi ve is-
letmesinden sorumlu sirket seklinde tanim-
lanmigtir. Buna gore, Yonetici Sirket'in 6102
sayili Turk Ticaret Kanunu uyarinca kurula-
cak bir anonim sirket oldugu belirtilmis olsa
da Yonetici Sirket'in hukuki kisiligi agisindan
4691 sayili Kanun’da belirgin bir ifade yer
almamaktadir. Belirtmek gerekir ki, Anayasa
Mahkemesi, 16.10.2003 tarihli, 2001/383
Esas ve 2003/92 Karar sayili karari ile 4691
sayill Kanun’un 5. maddesinin besinci fikra-
sinin ilk cimlesinde yer alan “Yonetici sirket,
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its and 2003/92 Decision, annulled the first
sentence of the fifth paragraph of Article 5 of
Law No. 4691, which states as follows: “The
management company is a private law legal
entity that makes or has made expropriation
on behalf of the public interest”"2.

Although the aforementioned provision
clearly states that the Management Com-
pany is a private law legal entity, upon the
application made to the Constitutional Court,
Article 5 of the Law No. 4691 was annulled
and the current version of the Law No. 4691
was adopted, on the grounds that private
law legal entities do not have the authority
to directly expropriate on their own behalf
and that such a regulation is contrary to
Article 46 of the Constitution. Although the
relevant decision of the Constitutional Court
reiterates that the Management Company is
a private law legal entity by stating that the
Management Company cannot have the
power of expropriation, the fact that the cur-
rent version of the article does not include a
clear statement that the Management Com-
pany is a private law legal entity has raised
questions about the legal personality of the
Management Company.

In the said decision, the Constitutional Court,
in away, annulled the article on the grounds
that the Management Company is a private
law subject and cannot expropriate on its
own behalf. In this respect, it can be conclud-
ed that the Constitutional Court has explic-
itly recognized that the Management Com-
pany is a private law legal entity. Although
it can be interpreted that the Management
Company is a private law legal entity and its
transactions are subject to private law since
itis clearly stated in Article 3 of Law No. 4691
that it will be established as a joint stock com-
pany, the lack of an explicit regulation on
this issue and the question of whether the
Management Company has the privilege of
public power creates a controversy.

There are four types of investment zones, in
other words special zones, in Turkey. These
zones, which provide various advantages
to investors, are called technology develop-
ment zones, organized industrial zones, free
zones and industrial zones. Technology de-
velopment zones, organized industrial zones,
free zones and industrial zones are structures
that support economic development and
have similarities between their management
companies and operators. The management
companies and operators in these zones aim

kamu yarari gerekcesi ile adina kamulastirma
yapan veya yaptiran bir 6zel hukuk tazel kigi-
ligidir.” camlesini iptal etmigtir'2.

Anilan hukumde Yonetici Sirket'in bir 6zel hu-
kuk tuzel kisisi oldugu acikca belirtilmis olsa
da Anayasa Mahkemesi'ne yapilan bagvuru
ile 6zel hukuk tuzel kisilerinin kendi adina
dogrudan kamulastirma yapma yetkisi bu-
lunmadigindan ve bu yonde yapilan duzen-
lemenin Anayasa’nin 46. maddesine aykiri
oldugundan bahisle 4691 sayili Kanun'un
5. maddesi iptal edilerek gunumuzdeki
mevcut halini almistir. Her ne kadar Anayasa
Mahkemesi'nin ilgili karari, Yonetici Sirket'in
kamulastirma yetkisini haiz olamayacagin-
dan bahisle, Yonetici Sirket'in bir 6zel hukuk
tuzel kisisi oldugunu yineler nitelikte olsa da
maddenin guncel halinde Yonetici Sirket'in
bir 6zel hukuk tuzel kisisi olduguna iliskin
acik bir ifadeye yer verilmemis olmasi Yone-
tici Sirket’in hukuki kisiligi konusunda soru
isaretleri meydana getirmistir.

Anayasa Mahkemesi s6z konusu kararinda
aslinda bir nevi, Yonetici Sirket'in bir 6zel hu-
kuk sujesi oldugu ve kendi adina kamulas-
tirma yapamayacag gerekgesiyle maddeyi
iptal etmigtir. Bu itibarla, Anayasa Mahkeme-
si'nin de acik bicimde Yonetici Sirket'in bir
6zel hukuk tuzel kisisi oldugunu kabul ettigi
sonucuna varilabilecektir. Yonetici Sirket'in
4691 sayili Kanun'un 3. maddesinde bir
anonim sirket olarak kurulacagi acik¢a belir-
tildiginden 6zel hukuk tuzel kisisi oldugu ve
islemlerinin 6zel hukuka tabi oldugu yorumu
yapilabilse de bu konuda agik duzenleme ol-
mamasi ve Yonetici Sirket'in kamu gucu ayri-
caligina sahip olup olmadigi sorusu tartisma
yaratmaktadir.

Turkiye'de dort gesit yatinm bolgesi, diger bir
ifadeyle 6zel bolge bulunmaktadir. Yatirim-
cilara c¢esitli avantajlar saglayan bu bolgeler
teknoloji gelistirme bolgeleri, organize sa-
nayi bolgeleri, serbest bolgeler ve endustri
bolgeleri olarak adlandirlmaktadir. Teknoloji
gelistirme bolgeleri, organize sanayi bolgele-
ri, serbest bolgeler ve endustri bolgeleri, eko-
nomik kalkinmayi destekleyen yapilar olup,
yonetici sirketleri ve isleticileri arasinda ben-
zerlikler tasir. Bu bolgelerdeki yonetici sirket-
lerve isleticiler, yatinmcilarin intiyaclarina yo-
nelik altyapi ve hizmetler sunarak, bolgelerin
cazibesini artirmayi amaglar.

Ozel bolgelerin yonetici sirketlerinin ve is-
leticilerinin hukuki niteligine iliskin serbest
bolge isleticisi, 17.08.2002 tarihli ve 24849

toincrease the attractiveness of the zones by
providing infrastructure and services to meet
the needs of investors.

While the Regulation on the Implementa-

tion of Free Zones published in the Official
Gazette dated 17.08.2002 and numbered

24849" defines free zone operators as pub-

lic institutions and organizations, domestic
and foreign real or legal persons authorized
by the President of the Republic to make the
investments required for the establishment

of a free zone or the renewal and improve-

ment of the infrastructure of an existing free
zone or the new investments required in
the zone within the scope of the investment

commitments to be determined by the con-

tracts to be concluded with the Ministry and
to operate this zone, there is no mention of

the legal nature of the free zone operator nei-

therin the Free Zones Law dated 15.06.1985

dated 15.06.1985 and numbered 3218, nei-

ther in the Free Zones Law nor in the Free
Zones Implementation Regulation Moreover,
there is no decision of the Court of Dispute
regarding free zone operators. Likewise,

while the Industrial Zone Management Com-

pany is defined in the Industrial Zones Law
dated 19.01.2002 and numbered 4737 as a

company established as a joint stock compa-

ny in accordance with the relevant law and

responsible for the management and oper-

YATIRIM BOLGELERI YONETICi SIRKETLERININ
HUKUKI NITELIGI VE TABI OLDUKLARI HUKUK

sayill Resmi Gazete'de™ yayimlanan Serbest

Bolgeler Uygulama Yonetmeligi'nde bir ser-

best bolgenin kurulmasi icin gerekli olan

yatinmlar ya da mevcut bir serbest bolge-

nin altyapisinin yenilenmesi, iyilestirilmesi

veya bolgede ihtiya¢ duyulan yeni yatirnm-

lari, Bakanlik ile akdedilecek s6zlesmelerle
belirlenecek yatinm taahhutleri kapsaminda

yapmak ve bu bolgeyi isletmek tzere Cum-

hurbaskaninca yetkilendirilen kamu kurum

ve kurulusuy, yerli ve yabanci gergek veya tU-

zel kisiler olarak tanimlarken, serbest bolge
isleticisinin hukuki niteligi ile ilgili herhangi

V.
4

bir ibare ne 15.06.1985 tarihli ve 3218 sayili
Serbest Bolgeler Kanunu’nda ne de Serbest

Bolgeler Uygulama Yonetmeligi'nde yer al-

maktadir. Ayrica serbest bolge isleticileri ile

ilgili Uyusmazlik Mahkemesi tarafindan veril-
mis herhangi bir karar da bulunmamaktadir.

Ayni sekilde, endustri bolgesi yonetici sirketi
de 19.01.2002 tarihli ve 4737 sayili EndUstri
Bolgeleri Kanunu’nda, ilgili kanuna uygun
ve anonim sirket olarak kurulan, boélgenin
yonetimi ve isletilmesinden sorumlu sirket
olarak tanimlanirken; 19.01.2002 tarihli ve
4737 sayili Endustri Bélgeleri Kanunu'nda
endustri bolgesi yonetici sirketinin hukuki

niteligi ile ilgili herhangi bir ibare yer alma-

maktadir. Bununla birlikte, endustri bolgesi

yonetici sirketi ile ilgili Uyusmazlik Mahke-

mesi tarafindan verilmis herhangi bir karar
da bulunmamaktadir.

MAKALELER

DiPNOT

12 AnayasaMahkemesiT. 16.10.2003,
E.2001/383, K. 2003/92 (Erigim tarihi:
13.01.2025).

13 17/08/2002 tarihli ve 24849
sayill Resmi Gazete (Erisim tarihi:
13.01.2025).
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ation of the zone, the Industrial Zones Law
dated 19.01.2002 and numbered 4737 does
not contain any phrase regarding the legal
nature of the industrial zone management
company. In addition, there is no decision of
the Court of Dispute regarding the industrial
zone management company.

At this point, it would be useful to consider
the OlZs regulated by Law No. 4562. Pursu-
ant to Article 5 of Law No. 4562, it is expressly
stipulated that OIZs have the right to request
expropriation proceedings and that they are
private law legal entities by stating that “An
OlZ is a private law legal entity that can carry

Bu noktada, 4562 sayili Kanun ile duzenlen-
mis olan OSB'leri ele almak faydali olacaktir.
4562 sayili Kanun m. 5 uyarinca; “OSB, mute-
sebbis heyetin veya genel kurulun verecegi
karar tzerine yénetim kurulunun bagvurusu
uzerine Bakanlikca verilen kamu yarari kara-
i ve sinirlari belirlenmis yetki cercevesinde
kamulastirma islemleri yaptirabilen bir 6zel
hukuk tazel kigiligidir." denilmek suretiyle
OSPB’lerin kamulastirma islemleri yapilmasi-
ni talep etme hakkina sahip olduklari ve 6zel
hukuk tuzel kisileri olduklari agikga hukium
altina alinmistir. Maddenin ilk halinde ise,
4691 sayili Kanun’daki duzenlemenin ilk hali-
ne benzer sekilde; “OSB, mutesebbis heyetin

out expropriation proceedings upon the ap-
plication of the board of directors upon the
decision of the enterprising committee or the
general assembly, within the framework of
the public benefit decision and the authority
granted by the Ministry.” In the first version
of the article, similar to the first version of the
regulationin Law No. 4691, it was stated that
“OlZ is a private law legal entity that can carry
out or have carried out expropriation transac-
tions within the framework of the public ben-
efit decision and the authority determined
by the Ministry upon the application of the
entrepreneurial committee.” As a result of
the application made to the Constitutional
Court against the said regulation, the Consti-
tutional Court annulled only the expression
“can carry out expropriation transactions” in

basvurusu Uzerine Bakanlikga verilen kamu
yarari karari ve sinirlari belirlenmis yetki cer-
cevesinde kamulastirma islemleri yapabilen
veya yaptirabilen bir 6zel hukuk tuzel kisiligi-
dir.” denilmis, s6z konusu duzenlemeye karsi
Anayasa Mahkemesi'ne yapilan basvuru so-
nucunda Anayasa Mahkemesi 31.10.2013
tarihli, 2013/49 Esas ve 2013/125 Karar
sayili kararn™ ile yalnizca maddede yer alan
“kamulastirma islemleri yapabilen” ifadesini
iptal etmistir.

Gorulecegi uzere, TGB'ler icin getirilen hu-
kum OSB'ler icin yapilan duzenleme ile ne-
redeyse tamamen ayni iken Anayasa Mah-
kemesi, TGB ve OSB ile ilgili farkli kararlar
vermistir. Dolayisiyla, OSB'lerin faaliyetleri
kapsaminda agilan davalarin hangi mahke-

the article with its decision dated 31.10.2013
and numbered 2013/49 E.and 2013/125 K.

As can be seen, while the provision for TDZs
is almost identical to the provision for OIZs,
the Constitutional Court has made different
decisions regarding TDZs and OIZs. There-
fore, it was necessary to investigate the court
before which the lawsuits filed within the
scope of the activities of OlZs were heard
and compare them with those of TDZs.

VI. CONCLUSION

Investment zones are an important tool to
accelerate economic development and
attract domestic and foreign investments.
Technology development, organized indus-
trial, free and industrial zones in Turkey sup-
port economic growth by offering various
incentives to investors. The legal nature of
the management companies increases the
efficiency and reliability of the activities in
these zones, thus contributing to the unin-
terrupted progress of the economic devel-
opment process.
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YATIRIM BOLGELERI YONETICI SIRKETLERININ
HUKUKI NITELIGI VE TABI OLDUKLARI HUKUK

me nezdinde goéruldugunuan arastirilmasi ve
TGB ile karsilastirilmasi gerekmistir.

VIi. SONUC

Yatirim bolgeleri, ekonomik kalkinmayi hiz-
landirmak ve yerli-yabanci yatirimlari ¢ek-
mek amaciyla 6nemli bir aractir. Turkiye'deki
teknoloji gelistirme, organize sanayi, serbest
ve endustri bolgeleri, yatirimcilara ¢esitli
tesvikler sunarak ekonomik buyumeyi des-
tekler. Yonetici sirketlerin hukuki statasu, bu
bolgelerdeki faaliyetlerin etkinligini ve guve-
nilirligini artinr, boylece ekonomik kalkinma
surecinin kesintisiz ilerlemesine katki saglar.
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