PART 10

LEGAL NATURE OF
ELECTRONIC MARKETPLACE
OPERATORS’ INTERMEDIARY
ACTIVITIES FOR SELLERS

ELEKTRONIK PAZARYERI
ISLETMECILERININ SATICILAR
BAKIMINDAN YAPMIS OLDUGU
ARACILIK FAALIYETININ
HUKUKI NITELIGI

ECE KOGLAR
SEVVAL GOKCE
BATUHAN BURAK SEN



ARTICLES

PART 10

GS| ARTICLETTER

LEGAL NATURE OF ELECTRONIC MARKETPLACE
OPERATORS' INTERMEDIARY ACTIVITIES FOR SELLERS

ABSTRACT | OZET

This Articletter provides basic information about electronic marketplaces and
specifically examines issues such as the legal relationships between the parties
involved, the legal nature of the marketplace, the nature of the contracts estab-
lished, and the responsibilities of the intermediary towards consumers.

Bu makalede; elektronik pazaryeri hakkinda temel bilgilere yer verilmekte olup
ozellikle taraflar aras1 hukuki iliskiler, pazaryerinin hukuki niteligi, kurulan soz-
lesmelerin niteligi, aracilik edenin tiiketiciye karsi sorumluluklar: gibi hususlar ele

aliacaktir.
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I.INTRODUCTION

Digitalization is transforming every aspect of
our lives today and signaling the dawn of a
new digital era. Since the 1990s, efforts have
been made to create a conducive trading
environment for governments, producers
and industrialists with new trade and dis-
tribution channels in the global economy.
Among these initiatives, the importance of
electronic commerce, seen as a gateway to
the global market, has gradually increased.
Compared to a decade ago, many activities
such as entertainment, socializing and shop-
ping have migrated to the digital realm, and
the area where this change is most evident is
the trade sector. With the impact of internet
usage and digitalization, interest has shifted
from physical marketplaces to marketplac-
es in the electronic environment. Thus, the
increasingly important and widespread use
of the internet today has begun to show its
effects in many areas, including trade. The
penetration of developments in information
technologies into the field of trade has pro-
vided certain advantages to both operators,
sellers and consumers, i.e. buyers. Trade
carried out in the electronic environment
has come to be known as “e-commerce”, i.e.
electronic commerce. Electronic commerce
attracts great interest on a global scale, and
thanks to the large number of information

1. GIRIiS

Dijitallesme, gunumuzde hayatimizin her
alanini dénuasturmekte ve yepyeni bir di-
jital caga adim attigimizi gostermektedir.
1990’lardan itibaren kuresel ekonomide
yeni ticaret ve dagitim kanallaryla birlikte;
yonetimler, Ureticiler ve sanayiciler icin uy-
gun bir ticaret ortami yaratmaya calisilmistir.
Bu girisimler arasinda, kuresel pazara erisim
kapisi olarak gorulen elektronik ticaretin
onemi de giderek artmistir. On yil dncesine
kiyasla, eglence, sosyallesme ve aligveris gibi
bircok aktivite dijital ortama tasinmis olup bu
degisimin en belirgin oldugu alan ise ticaret
sektoradur. internet kullanimi ve dijitalles-
menin etkisiyle birlikte, ilgi fiziki pazaryerle-
rinden elektronik ortamdaki pazaryerlerine
kaymistir. Boylelikle guinumuzde dnemi git
gide artan ve yaygin hale burtnen internet
kullanim, ticaret de dahil olmak Uzere bircok
alanda etkilerini gostermeye baslamistir. Bi-
lisim teknolojilerindeki gelismelerin ticaret
alanina sirayet etmesi hem isletmecilere, sa-
ticilara hem de tuketicilere yani alicilara belli
avantajlar saglamistir. Elektronik ortamda
gerceklestirilen ticaret, “e-ticaret” yani elekt-
ronik ticaret ismini almistir. Elektronik ticaret,
kuresel 6lcekte buyuk ilgi gdérmekte ve bu
alanda gelistirilen ¢ok sayida bilgi teknoloji-
si ve altyapi sayesinde isletmeler uluslararasi
rekabet gucu kazanmaktadir.
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technologies and infrastructure developed
in this field, businesses gain international
competitiveness.

The fact that shopping from electronic mar-

ketplaces is easier to carry out compared to
shopping from the physical environment,
their potential cost-effectiveness, the ability
to compare various brands within the same

time period, the ability to market to wid-

er segments of society, and the provision
of equal access opportunities have made
electronic marketplaces popular platforms.
Furthermore, this situation has paved the
way for inter-city, inter-country and even
inter-continental shopping, enabling the
development of global trade in the global

economy. Global trade contributes to coun-
tries’ economic growth, increased consum-

er options and lower prices. In light of these
developments, it has become necessary to
make regulations on these issues in Turkish
Law and to draw the boundaries regarding
the responsibility in question.

Elektronik pazaryerlerinden gergeklestirilen
alisverisin fiziki ortamdan alisverise nazaran
kolay gercgeklestirilmesi, bazen fiziki ortama

kiyasla daha ekonomik olmasi, ¢esitli mar-
kalarin ayni zaman dilimi icerisinde karsilas-

tinlabilmesi, pazarlamanin toplumda daha

genis kesimlere yapilabilmesi, esit erigim fir-

sati vermesi elektronik pazaryerlerini ragbet
goren platformlar haline getirmistir. Bunlara

ek olarak bu durum; sehirler arasi, tlkeler ara-

sI ve hatta kitalar arasi aligverisin de 6nunu
acmis, kuresel ekonomide kuresel ticaretin

gelismesini saglamistir. Kuresel ticaret; tlke-
lerin ekonomik buyumesine, tuketici sece-

neklerinin artmasina ve fiyatlarin dismesine

katkida bulunmaktadir. Bu gelismeler dog-

rultusunda Turk Hukukunda da bu konulara
iliskin duzenleme yapilmasi ve s6z konusu

sorumluluga iliskin sinirlarin ¢izilmesi gere-

gi dogmustur.
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1 Aysel Demirel, Electronic Market-

place Agreement within the Framework

of the Law on the Regulation of Elec-

tronic Commerce, p. 44.
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I1. LEGAL STATUS OF
ELECTRONIC MARKET-
PLACE AND ELECTRONIC
MARKETPLACE OPERA-
TOR

The Law on the Regulation of Electronic
Commerce No. 6563 (“REC"), published in
the Official Gazette dated 05.10.2014 and
numbered 2911686, is the first legal regu-
lation for electronic commerce in Turkish
Law, and in this law; Although the concepts
of “electronic commerce”, “service provider”
and “intermediary service provider” are de-
fined, the concept of “electronic marketplace”
is not defined and the concept entered our
legislation with the Law on Amending the
Law on the Regulation of Electronic Com-
merce No. 7416 (“E-Commerce Amend-
ment Law”) published in the Official Gazette
dated 07.07.2022 and numbered 31889 as
“Electronic Commerce Marketplace”. The
aforementioned law aims to prevent unfair
competition and monopolization in e-com-
merce, facilitate the entry of new players into
the market, and ensure balanced growth of
the sector. It also introduced new regulations
for e-commerce intermediaries and service
providers, taking into account businesses of
different scales.

In Turkish Law, electronic commerce is
defined in Article 2/1 (a) of the Law on the
Regulation of Electronic Commerce No.
6563 as “all kinds of online economic and
commercial activities carried out in the
electronic environment without physical
confrontation”. The electronic commerce
marketplace is defined in Article 2/1 (h) of
the REC as “The electronic commerce en-
vironment where the electronic commerce
intermediary service provider provides in-
termediary services”. Marketplaces are on-
line shopping platforms that bring together
buyers, sellers and marketplace operatorsin
both traditional commerce and e-commerce.
In traditional marketing, the marketplace is
a physical place where buyers and sellers
interact face-to-face. However, the internet
has moved the marketplace to the electron-
ic environment, providing buyer-seller com-
munication through electronic information
technologies. This digital transformation has
led to the emergence of electronic market-
places covering trade carried out over the in-
ternet. Electronic marketplace applications
function at points such as informing about
the product-company in the process of re-

Il. ELEKTRONIK PAZAR-
YERi VE ELEKTRONIK

PAZARYERIi iSLETMECI-
SiNiN HUKUKI STATUSU

05.10.2014 tarihli ve 291166 sayili Resmi
Gazete'de yayimlanan 6563 sayili Elektronik
Ticaretin Duzenlenmesi Hakkinda Kanun
("ETDHK"), Turk Hukuku'nda elektronik tica-
rete yonelik ilk kanuni dazenleme olup, bu
kanunda; “elektronik ticaret”, “hizmet sagla-
yicisi” ve “araci hizmet saglayici” kavramlari
tanimlanmakla beraber “elektronik pazaryeri”
kavrami tanimlanmamis olup kavram mev-
zuatimiza 07.07.2022 tarihli ve 31889 sayili
Resmi Gazete’de yayimlanan 7416 sayili
Elektronik Ticaretin Duzenlenmesi Hakkinda
Kanunda Degisiklik Yapilmasina Dair Kanun
(“E-Ticaret Degisiklik Kanunu”) ile birlikte
“Elektronik Ticaret Pazaryeri” olarak girmis-
tir. ilgili kanun, e-ticaretteki haksiz rekabeti ve
tekellesmeyi 6nlemeyi, yeni oyuncularin pa-
zara girisini kolaylastirmayi ve sektoéran den-
geli buyumesini saglamayl amaclamaktadir.
Ayrica, farkli 6lgekteki isletmeleri dikkate ala-
rak e-ticaret araci ve hizmet saglayicilariigin
yeni duzenlemeler getirmistir.

Turk Hukuku’'nda elektronik ticaret, 6563
sayili Elektronik Ticaretin Duzenlenmesi
Hakkinda Kanun m.2 /1 (a)'da; “fiziki olarak
karsi karsiya gelmeksizin, elektronik ortamda
gerceklestirilen cevrim ici iktisadi ve ticari her
tarlt faaliyet” olarak tanimlanmaktadir. Elekt-
ronik ticaret pazaryeri ise, ETDHK m.2/1 (h)’
de; “Elektronik ticaret araci hizmet saglayici-
nin aracilik hizmetlerini sundugu elektronik
ticaret ortami” olarak tanimlanmistir. Pazar-
yerleri, hem geleneksel ticarette hem de
e-ticarette kullanilan alici, satici ve pazaryeri
isletmecisini bir araya getiren online aligverig
platformlaridir. Geleneksel pazarlamada pa-
zaryeri, alici ve saticinin yaz yuze etkilesimde
bulundugu fiziksel bir mekandir. Ancak inter-
net, pazaryerini elektronik ortama tasiyarak
alici-satici iletisimini elektronik bilgi teknolo-
jileri araciigiyla saglamistir. Bu dijital dona-
sum ise, internet Uzerinden gerceklestirilen
ticareti kapsayan elektronik pazaryerlerinin
ortaya ¢ikmasina yol agmistir. Elektronik pa-
zaryeri uygulamalari, ticari islemin gercekles-
me sUrecinde urun-firma hakkinda bilgilen-
dirme, lojistik destek, siparis teyidi, elektronik
6deme tahsilat islemleri, ticari islemin guve-
nilirliginin saglanmasi, karsilikli edimlerin de-
netlenmesi gibi noktalarda islev gérmektedir.
Alici ve saticilar dusuk maliyetlerle bir araya
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alizing the commercial transaction, logistic
support, order confirmation, electronic pay-
ment collection transactions, ensuring the
reliability of the commercial transaction, and
overseeing mutual performances. Electron-
ic marketplaces, which aim to bring buyers
and sellers together at low costs, are becom-
ing more and more preferred and their func-
tionality is increasing day by day.

In contrast to traditional marketplaces, elec-
tronic marketplaces enable sellers and op-
erators to sell goods, products, and services
through online platforms. These platforms
offer a wide range of products, competitive
prices, and a convenient shopping experi-
ence for buyers. Electronic marketplaces
provide buyers with the opportunity to pur-
chase a vast array of products and services
at more affordable prices, without geograph-
ical or time limitations, while offering sellers
the opportunity to liquidate their inventory.
“The term “virtual shopping centers” is also
used for electronic commerce marketplaces
where different products and services are
presented, sold and promoted”".

I1l. ELECTRONIC MAR-
KETPLACE AGREEMENT,
PARTIES TO THE AGREE-
MENT AND OBLIGATIONS

We can define electronic marketplace agree-
ments as distance sales contracts that bring

buyers and sellers together through online

platforms (Amazon, eBay, AliBaba, Trendyol,
HepsiBurada, etc. platforms) as if they were

shopping in a physical market, thus enabling

the continuation of trade.

In electronic commerce, electronic contracts
(e-contracts) are contracts concluded over
the internet, exclusively through electronic
communication tools employing digital tech-
nology.

Although the term “concluded over the inter-
net” is used in the relevant definition, these
contracts are not required to be concluded
solely via the internet; they can also be ex-
ecuted through other technological means.
However, the internet environment is cur-
rently the most prevalent and fitting medium
for this definition.

Shopping within electronic marketplace ap-
plications involves multiple parties. The par-

getirmeyi hedefleyen elektronik pazaryerleri
gun gectikce tercih edilmekte ve islevsellik-
leri artmaktadir.

Elektronik pazaryerleri, satici ve igletmecile-
re geleneksel pazaryerlerinin aksine online
platformlar Gzerinden mal/ Gran ve hizmet sa-
tisi saglamaktadir. Bu platformlar genis Grtin
yelpazesi, rekabetci fiyatlar ve alicilara kolay
alisveris deneyimi vadetmektedir. Elektronik
pazaryerleri alicilara, cografi sinirlamalar ve
zaman sinirt olmaksizin ¢cok genis bir yelpa-
zede takdim edilen artn ve hizmeti daha uy-
gun fiyata alma imkani sunarken, saticilara
ise malini elden ¢cikarma imkani sunmaktadir.
“Elektronik ticaret pazar yerleri icin farkli Grdin
ve hizmetlerin sunum, satis ve tanitiminin
yapildigi “sanal ticaret merkezleri” ifadesi de
kullanilmaktadir”?.

I1l. ELEKTRONiK PAZAR-
YERi SOZLESMESI, SOz-
LESMENIiIN TARAFLARI
VE YOKUMLULUKLERI

Elektronik pazaryeri s6zlesmelerini, online
platformlar Gzerinden (Amazon, eBay, AliBa-
ba, Trendyol, HepsiBurada vb. platformlar)
alicilari ve saticilari adeta bir fiziki pazarda
aligveris yaplyormuscasina bir araya getiren,
bu sayede ticaretin de surdurulebilmesine
imkan saglayan mesafeli satis so6zlesmeleri
seklinde tanimlayabilmemiz mumkuandar.

Elektronik ticarette internet Gzerinden ve
sadece elektronik iletisim araclariyla dijital
teknoloji kullanilarak yapilan sézlesmelere
ise elektronik s6zlesmeler (e-s6zlesmeler)
denilmektedir.

ilgilitanimda her ne kadar internet tizerinden
yapilan ifadesi kullanilmis olsa da bu sozles-
melerin sadece internet Uzerinden yapilmasi
sart olmayip diger teknolojik vasitalarla da
akdedilmesi mumkun olacaktir. Fakat gu-
numuzde en yaygin olani ve bu tanima en
munasip olani internet ortamidir.

Elektronik pazaryeri uygulamalarinda ger-
ceklestirilen aligverisin birden fazla tarafi bu-

MAKALELER

DiPNOT

1 Aysel Demirel, Elektronik Tica-
retin Duzenlenmesi Hakkinda Kanun
Cercevesinde Elektronik Pazaryeri
Sozlesmesi, s. 44.
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2 Article 2, paragraph 1, clause (¢)
of Law No. 6563 on the Regulation of
Electronic Commerce (REC) states: “¢)
Service provider: Refers to real or legal
persons engaged in electronic com-
merce activities.”

3 Article 2, paragraph 1, clause (d)
of Law No. 6563 on the Regulation of
Electronic Commerce (REC) states: “d)
Intermediary service provider: Refers
to real and legal persons who provide
an electronic commerce environment
for others to conduct economic and
commercial activities.”

4 Article 2, paragraph 1, clause (f) of
Law No. 5651 on Regulation of Publi-
cations on the Internet states: “In the im-
plementation of this Law; ...f) Content
provider: Refers to real or legal persons
who produce, modify and provide any
kind of information or data offered to
users over the internet environment.”

5 Umit Gezder, Content Provider,
p. 114.

6 Article 2, paragraph 1, clause (e) of
Law No. 5651 on Regulation of Publica-
tions on the Internet states: “e) Access
provider: Refers to any real or legal per-
sons who provide users with access to
the internet environment.”
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ties to the established legal relationship are
the electronic marketplace operator, buyers
and sellers of goods/ services. The electronic
marketplace operator enables sellers to of-
fer their products, goods, or services for sale
on the relevant e-marketplace. This allows
buyers to shop by comparing products from
different sellers. This dynamic structure en-
hances competition and promotes improved
service delivery in the markets. Electronic
marketplaces are designed as online plat-
forms where sellers and buyers can interact
and shop safely and efficiently.

The purpose of the exchange between
goods or service providers (in this case
sellers/ producers) and buyers (consum-
ers) is the purpose of the birth of electronic
commerce. During the realization of the ex-
change between these two parties, the es-
tablishment of the contractual relationship,
the fulfillment of contractual performances,
banks, insurance companies, cargo compa-
nies, relevant financial institutions, internet
service providers that will provide technical
support, and more than one institution and
party are involved throughout the process
and create the necessary infrastructure.
They ensure that shopping takes place in a
healthy and safe manner. In the meantime,
multiple legal relationships are established
between these parties, and accordingly, con-
tracts are concluded.

Contracts concluded in the electronic envi-
ronment are mostly standard contracts. Such
contracts contain pre-prepared provisions
and generally do not allow for individual ne-
gotiation between the parties. A typical ex-
ample is the contracts we encounter when
purchasing products on an e-commerce site.

The contract regulates the legal relationships
established between buyers, sellers and mar-
ketplace operators, and imposes various ob-
ligations on each party. These obligations
are shaped according to the contracts con-
cluded by the parties.

A marketplace agreement regarding the pro-
motion and presentation of goods/ products
is concluded between the intermediary and
the seller, a distance sales contract is con-
cluded between the seller and the consumer
depending on the nature of the performance,
and a membership agreement is concluded
between the buyer/ consumer and the inter-
mediary.

lunmaktadir. Kurulan hukuki iliskinin taraflari
elektronik pazaryeri isletmecisi, mal/ hizmet
alicilari ve saticilardir. Elektronik pazaryeri
isletmecisi; saticilarin tran, mal veya hizmet-
leriniilgili e-pazarda satisa sunmalarini sagla-
maktadir. Bu sayede alicilar, farkli saticilarin
urunlerini karsilastirarak alisveris yapma im-
kani bulmaktadir. Bu dinamik yap, rekabeti
artirmakta ve piyasalarda daha iyi bir hizmet
sunumunu tesvik etmektedir. Elektronik pa-
zaryerleri satici ve alicilarin etkilesim halinde
olabildikleri, guvenli ve hizli alisveris yapabil-
dikleri online platformlar olarak tasarlanmis-
lardir.

Mal veya hizmet saglayicilar (bu durumda
saticilar/ ureticiler) ile alicilar (tuketiciler)
arasinda meydana gelen aligverisin amaci
elektronik ticaretin dogus amacidir. Bu iki ta-
raf arasindaki alisverisin gerceklesmesi, s6z-
lesmesel iliskinin kurulmasi, akdi edimlerin
yerine getirilmesi sirasinda bastan sona su-
recinicinde bankalar, sigorta sirketleri, kargo
sirketleri, ilgili finans kuruluslar, teknik deste-
gisaglayacak internet servis saglayicilari gibi
birden fazla kurum ve taraf yer almakta ve ge-
rekli altyapiy olusturarak aligverisin saglikli
ve guvenli bir bicimde gerceklesmesini sag-
lamaktadirlar. Bu esnada bu taraflar arasinda
birden fazla hukuki iliski kurulmakta, buna
bagli olarak s6zlesmeler akdedilmektedir.

Elektronik ortamda akdedilen sézlesmeler
cogunlukla standart sd6zlesme niteliginde-
dir. Bu tur sozlesmeler, 6nceden hazirlanmis
hakamler icerir ve genellikle taraflar arasinda
bireysel muzakereye imkan saglamamakta-
dir. Tipik bir 6rnek, bir e-ticaret sitesinde trun
satin alirken karsilastigimiz sdzlesmelerdir.

Sozlesme; alicilar, saticilar ve pazaryeri is-
letmecileri arasinda kurulan hukuki iligkileri
duzenlemekle birlikte her bir tarafa cesitli
yukumlulukler getirmektedir. Bu yukumlu-
lukler taraflarin akdettigi s6zlesmelere gore
sekillenmektedir.

Aracilik eden ile satici arasinda mal/ urun ta-
nitim ve sunumuna iligkin bir pazaryeri s6z-
lesmesi, satici ile tuketici arasinda edimin ni-
teligine gore mesafeli satis sozlesmesi, alicl/
tuketici ile aracilik eden arasinda ise tyelik
sozlesmesi akdedilmektedir.
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IV. LEGAL STATUS OF
ELECTRONIC MARKET-
PLACE OPERATOR, AP-
PLICABLE LEGISLATION

A. Examination within the
Scope of Law No. 6563 on
the Regulation of Electronic
Commerce

One of the main sources regarding trade
carried out in electronic marketplaces is the
REC. Within the scope of the relevant legisla-
tion, sellers and service providers will be able
to continue their sales and services through
the platform they have established on the
one hand, and on the other hand, they will
be able to carry out their activities with an
intermediary service provider.

Service provider; In the REC, it is defined as
a real or legal person engaged in electronic
commerce activities?. Intermediary service
provider refers to real or legal persons who
provide the electronic commerce environ-
ment for the economic and commercial ac-
tivities of others®.

B. Examination within the
Scope of Law No. 5651 on the
Regulation of Publications
Made on the Internet and
Combating Crimes Commit-
ted Through These Publica-
tions (“Internet Law”)

In addition to the regulations in the REC,
there are also regulations within the scope
of the Internet Law No. 5651. There are pro-
visions regarding content providers* hosting
providers® and access providers®, and when
these regulations are evaluated together,
“content provider”; It is defined as real or legal
persons who produce, modify and provide all
kinds of information or data offered to users
over the internet environment. The “hosting
provider”, on the other hand, has the status
of presenting content belonging to others
on the platform and not making any con-
tent contribution. Since the main function of
access providers is to connect users to the
internet, it cannot be said that they provide
an environment for electronic commerce ac-

IV. ELEKTRONIK PAZAR-
YERI iSLETMECISININ
HUKUKIi STATUSU, UYGU-
LANACAK MEVZUAT

A. 6563 Sayili Elektronik Ti-
caretin Diizenlenmesi Hak-
kinda Kanun Kapsaminda
incelenmesi

Elektronik pazaryerlerinde gerceklestirilen
ticarete iliskin ana kaynaklardan birisi ET-
DHK'dur. ilgili mevzuat kapsaminda, satici ve
hizmet saglayicilari biryandan kendi kurmus
olduklar platform Gzerinden satig ve hizmet-
lerini devam ettirirlerken diger yandan da bir
aracl hizmet saglayici ile faaliyetlerini gergek-
lestirebileceklerdir.

Hizmet saglayic;; ETDHK'da, elektronik ti-
caret faaliyetinde bulunan gercek veya tu-
zel kisi olarak tanimlanmistir?. Araci hizmet
saglayici ise, baskalarina ait iktisadi ve ticari
faaliyetlerin yapilmasina elektronik ticaret
ortamini saglayan gercek veya tuzel kisileri
ifade etmektedirs.

B. 5651 Sayili internet Or-
taminda Yapilan Yayinlarin
Diizenlenmesi ve Bu Yayin-
lar Yoluyla islenen Suclarla
Miicadele Edilmesi Hakkinda
Kanun’da (“internet Kanu-
nu”) Yapilan Yayinlarin Di-
zenlenmesi Hakkinda Kanun
Kapsaminda inceleme

ETHDK'daki duzenlemelerin yani sira 5651
sayili internet Kanunu kapsaminda da du-
zenlemeler yer almaktadir. icerik saglayict,
yer saglayici® ve erisim saglayicilara® iliskin
hukumler bulunmakta olup bu duzenlemeler
beraber degerlendirildiginde, “icerik sagla-
yici”; internet ortami Gzerinden kullanicilara
sunulan her tarlu bilgi veya veriyi Ureten, de-
Qistiren ve saglayan gercek veya tuzel kisiler
seklinde tanimlanmustir. “Yer saglayici” ise
baskalarina ait icerigi platformda sunma ve
herhangi bir icerik katkisinda bulunmama
statusune sahiptir. Erisim saglayicilarinin
temelislevi, kullanicilar internete baglamak
oldugundan elektronik ticaret faaliyetine
ortam sagladiklar sdylenemez. Bu nedenle,
ETDHK kapsaminda araci hizmet saglayici

MAKALELER

DiPNOT

2 6563 sayili Elektronik Ticaretin Du-
zenlenmesi Hakkinda Kanun (ETDHK)
‘un 2. Maddesinin 1. Fikrasinin ¢ ben-
dinde “¢) Hizmet saglayici: Elektronik
ticaret faaliyetinde bulunan gergek ya
da tuzel kisileri, ifade eder.” duzenle-
mesine yer verilmistir.

3 6563 sayili Elektronik Ticaretin Du-
zenlenmesi Hakkinda Kanun (ETDHK)’
un 2. Maddesinin 1.fikrasinin d ben-
dinde “d) Araci hizmet saglayici: Bas-
kalarina aitiktisadi ve ticarifaaliyetlerin
yapilmasina elektronik ticaret ortamini
saglayan gercek ve tuzel kisileri ifade
eder.” Duzenlemesine yer verilmistir.

4 5651 Sayili internet Kanununda
Yapilan Yayinlarin Duzenlenmesi Hak-
kinda Kanun m.2/1-f bendinde; “Bu
Kanunun uygulanmasinda; ...f) igerik
saglayici: internet ortami tzerinden
kullanicilara sunulan her tarlu bilgi
veya veriyi Ureten, degistiren ve sag-
layan gergek veya tuzel kisileri,...ifade
eder” duzenlemesine yer verilmistir.

5 Umit Gezder, icerik Saglayici, s.
114.

6 5651 Sayili internet Kanununda Ya-
pilan Yayinlarin Duzenlenmesi Hakkin-
daKanunm.2/1-e bendinde “e) Erisim
saglayici: Kullanicilarina internet orta-
mina erisim olanagi saglayan her turla
gercek veya tuzelkisileri, ...ifade eder.”
Duzenlemesine yer verilmistir.
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7 Harun Demirbas, 2015, p. 87.

8 Article 4/2 of Law No. 5651 on In-

ternet.

9 Article 5/1 of Law No. 5651 on In-

ternet.

10 Article 5/2 of Law No. 5651 on
Internet; see also Article 9 for removal
procedure.

11 Article 12, paragraph 1 of Turkish
Commercial Code No. 6102

12 Article 11, paragraph 1 of Turkish
Commercial Code No. 6102.

13 Article 48, paragraph 1 of Consum-

er Protection Law No. 6502.

GS| ARTICLETTER

LEGAL NATURE OF ELECTRONIC MARKETPLACE

OPERATORS' INTERMEDIARY ACTIVITIES FOR SELLERS

tivities. For this reason, they cannot be con-
sidered as intermediary service providers
within the scope of REC’. Content providers
are responsible for the content they publish
on the internet. They are not generally held
responsible for the external content they link
to, but if the way they present the link clearly
shows that they have adopted the content
and want users to access this content, their
responsibilities arise according to general
provisions®. Hosting providers, on the other
hand, are not obliged to control the content
on the platform they provide or to investigate
and detect any illegality®. However, if they
receive a duly notification, they become
obliged to remove the illegal content from
publication’.

Within the scope of REC, electronic market-
place operators are characterized as inter-
mediary service providers and are accepted
as hosting providers within the meaning of
Law No. 5651 because they provide hosting
services for content belonging to others on
the platform, but do not make any content
contribution.

C. Examination within the
Scope of Turkish Commercial
Code No.6102

The Turkish Commercial Code No. 6102
("TCC") explains the concept of merchant
as follows; “A person who operates a com-
mercial enterprise, even patrtially, on his own
behalf is called a merchant”".

Again, the TCC defines a commercial enter-
prise as follows: “A commercial enterprise is
an enterprise where activities aimed at gener-
ating income above the limit envisaged for a
craftsman’s enterprise are carried out contin-
uously and independently” 2.

TCC Art. 16 para.1 explains the legal entity
merchant as follows; “Trade companies, foun-
dations operating acommercial enterprise to
achieve their purpose, associations and insti-
tutions and organizations established by the
State, special provincial administration, mu-
nicipality and village and other public legal
entities to be managed according to private
law provisions or operated commercially in
accordance with their establishment laws are
also considered merchants”.

The TCC has made a dual distinction be-
tween real person and legal entity merchants,

olarak degerlendirilememektedirler”. icerik
saglayicilar, internette yayinladiklari icerik-
ten sorumludur. Baglanti verdikleri dis igerik-
ten genel olarak sorumlu tutulmayip baglanti
sunum sekli icerigi benimsediklerini ve kul-
lanicilarin bu icerige erismesini istediklerini
acikca gosteriyor ise genel hukumlere gére
sorumluluklan dogmaktadir®. Yer saglayicilar
ise, sagladiklar platformdaki igerigi kontrol
etmekle veya herhangi bir hukuka aykiriligi
arastinp tespit etmekle yukamlu degillerdir®.
Ancak, usulune uygun olarak bildirim almala-
ridurumunda hukuka aykiri icerigi yayindan
kaldirmakla yakumlu hale gelmektedirler™.

ETHDK kapsaminda elektronik pazaryeri
isletmecileri araci hizmet saglayici olarak
nitelendirilmis olup baskalarina ait igeri-
gi platformda sunma, barindirma hizmeti
sunduklari, buna karsilik herhangi bir icerik
katkisinda bulunmadiklari icin 5651 sayili
Kanun anlaminda yer saglayici olarak kabul
edilmektedirler.

C. 6102 Sayili Tirk Ticaret
Kanunu Kapsaminda incelen-
mesi

6102 sayili Turk Ticaret Kanunu (“TTK") tacir
kavramini su sekilde aciklamistir; “Bir ticari
isletmeyi, kismen de olsa, kendiadina isleten
kigiye tacir denir"".

Yine TTK; ticari isletmeyi su sekilde tanimla-
maktadir: “Ticariisletme, esnaf isletmesiicin
ongorulen siniragan duzeyde gelir saglama-
yI hedef tutan faaliyetlerin devamli ve bagim-
siz sekilde yaratuldugu isletmedir” 2.

TTK m. 16 f.1, tuzel kisi taciri ise su sekilde
aciklamaktadir; “Ticaret sirketleriyle, ama-
cina varmak icin ticari bir isletme isleten va-
kiflar, dernekler ve kendi kurulug kanunlar
geregince 6zel hukuk hukdamlerine gére yo6-
netilmek veya ticari sekilde isletilmek (zere
Devlet, il 6zel idaresi, belediye ve koy ile
diger kamu tuzel kisileri tarafindan kurulan
kurum ve kuruluslar da tacir sayilirlar”.

TTK, gercek kisi ve tuzel kisi tacir olmak
Uzere ikili bir ayrima gitmis olup elektronik
pazaryeri isletmecisi araci hizmet saglayici,
ETDHK'da bahsi gectigi Uzere aracilik faali-
yetini gerceklestiren gercek veya tuzel kisi
tacir olabilmekle beraber uygulamada ge-

ELEKTRONIK PAZARYERI ISLETMECILERININ SATICILAR BAKIMINDAN
YAPMIS OLDUGU ARACILIK FAALIYETININ HUKUKI NIiTELIGI

and the electronic marketplace operator in-
termediary service provider can be a real or
legal person merchant as mentioned in the
REC, but in practice they are generally seen
as capital companies (joint stock or limited
company).

V. LEGAL NATURE OF
INTERMEDIARY ACTIV-
ITIES OF ELECTRONIC
MARKETPLACE OPERA-
TORS

According to Article 48 of the Consumer Pro-
tection Law No. 6502; (“CPL") are contracts
where the seller and the consumer are not
physically together and the sale of goods
or services is made through communica-
tion tools, including the process up to the
moment of establishment of the contract™.
Especially distance contracts made over
the internet enable buyers or consumers to
shop easily and comfortably without geo-
graphical or temporal limitations.

Electronic marketplace operators are char-
acterized as intermediary service providers.
The intermediary ensures that buyers or con-
sumers come together with sellers through
preferred platforms, establish distance con-
tracts, and establishes a commercial bridge
between buyers and sellers.

At this point, it is necessary to examine the
contract between the seller and the interme-
diary service providers, i.e. the intermediary,
in accordance with the relevant provisions
of the Turkish Code of Obligations and the
Turkish Commercial Code.

nellikle sermaye sirketi (anonim ya da limited
sirket) seklinde olduklari goérulmektedir.

V. ELEKTRONIiK PAZAR-
YERIi iSLETMECILERININ
ARACILIK FAALIYETLE-
RiNiN HUKUKI NiTELiGi

6502 sayili Tuketicinin Korunmasi Hakkin-
da Kanun m.48'e gore; (“TKHK") satici ve
tuketicinin fiziken bir arada bulunmadigi
ve iletisim araclari araciligiyla, sdzlesmenin
kurulus anina kadar olan sure¢ dahil olmak
Uzere, mal veya hizmet satisinin yapildigi
sozlesmelerdir'. Ozellikle internet tizerinden
gerceklestirilen mesafeli sozlesmeler, cografi
veya zamansal sinirlamalar olmaksizin alicila-
rin veya tuketicilerin kolay ve rahat bir sekilde
aligveris yapmalarini saglamaktadir.

Elektronik pazaryeri isletmecileri, araci hiz-
met saglayici olarak nitelendirilmektedir. Ara-
cilik eden, alicilarin veya tuketicilerin tercih
edilen platformlar tGzerinden saticilarla bir
araya gelmesini, mesafeli s6zlesmelerin ku-
rulmasini saglamakta olup alicilar ile saticilar
arasinda adeta bir ticari kopru kurmaktadir.

Bu noktada saticiile araci hizmet saglayicilar
yani aracilik eden arasindaki sdzlesmeyi Turk
Borglar Kanunu ve Turk Ticaret Kanunu ilgili
hukumlerince incelemek gerekmektedir.

MAKALELER

DiPNOT

7 Harun Demirbas, 2015, s. 87.

8 5651 sayili Internet Kanunu m.4/2.
9 5651 sayili internet Kanunu m.5/1.

10 5651 sayili internet Kanunu
m.5/2; kaldirma proseduru igin ayrica
bkz. m.9.

11 6102 sayili Turk Ticaret Kanunu
m.12 f.1.

12 6102 sayili Turk Ticaret Kanunu
m.11 f.1.

13 6502 sayili Tuketicinin Korunmasi
Hakkinda Kanun m.48f.1.
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14 Article 102 of Turkish Commercial
Code No. 6102.

15 Kadir Bas, Agency Qualification
of Online Platforms and Application of
Turkish Commercial Code Provisions

on Agency for These Platforms, p. 130.

16 For example, according to the
provision regulated in Article 104 of the

Turkish Commercial Code titled Mo-

nopoly; an agent cannot undertake the
agency of more than one commercial
enterprise competing with each other
within the same place and region. This
obligation is due to the agent's duty of
loyalty.

17 Mustafa Kaya, Agency Law, p.

170-171.
18 Kaya, Agency Law p. 106.

19 Article 520, paragraph 1 of Turkish
Code of Obligations No. 6098.
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A. Evaluation of the Contract
in Accordance with the Agen-
cy Agreement

The agent is explained in Article 102 of the
Turkish Commercial Code as “A person who,
without having a legal position attached to
the business such as acommercial represen-
tative, commercial agent, sales officer orem-
ployee of the business, based on a contract,
continuously engages in intermediation in
contracts concerning a commercial enter-
prise within a certain place or region or con-
cludes them on behalf of that merchant” .
The agent is obliged to market the product
or service of the principal and to protect his
interests in this process.

One of the basic elements of the agency re-
lationship is that the activities carried out has
a continuous nature. If it is not continuous, it
will be mentioned as brokerage, not agency.
The intermediary service provider generally
aims to continuously present the products
of the sellers on the online platform. In this
respect, it can be said that the platform pro-
vision relationship also includes the conti-
nuity element, which is another element of
agency's.

The activity of the intermediary service pro-
vider; It consists of displaying the seller’s
products on its own platform, providing
potential buyers with access service and
bringing them together with sellers, and
enabling sellers to conclude contracts with
buyers through the electronic marketplace.
Therefore, it can be said that the activity of
the intermediary fulfills the condition of in-
termediation in the contracts of the principal,
which is another element of the agency.

The agent also has some obligations such
as protecting the rights and obligations of
the principal, keeping secrets, loyalty and
accepting the statements of third parties,
and there is a relationship of trust between
the parties based on these'. Kaya, argues
that in Turkish Law, the agent’s duty of care
should be determined according to the duty
of care of a prudent merchant". In terms of
protecting the interests of the principal and
the duty of care, we can say that the duty of
care of the intermediary service provider is
at the level of care that a simple merchant
should show. In the doctrine, it is stated that
in cases where the agent is allowed to oper-
ate on behalf of more than one competing

A. S6zlesmenin Acentelik
Sozlesmesi Uyarinca Deger-
lendirilmesi

Acente, Turk Ticaret Kanunu m.102 kapsa-
minda; “Ticari mumessil, ticari vekil, satis me-
muru veya isletmenin calisani gibi isletmeye
bagli bir hukuki konuma sahip olmaksizin, bir
sozlesmeye dayanarak, belirli biryer veya bol-
ge icinde surekli olarak ticari bir isletmeyi ilgi-
lendiren s6zlesmelerde aracilik etmeyi veya
bunlar o tacir adina yapmayi meslek edinen
kimse"* olarak agiklanmaktadir. Acente, mu-
vekkilin Grinunu veya hizmetini pazarlamak-
la ve bu suregte onun menfaatini gdzetmekle
yakumludar.

Acentelik iligkisinin temel unsurlarindan biri
ise gerceklestirilen faaliyetlerin surekli bir
nitelik tagimasidir. Sureklilik arz etmemesi
halinde acenteden degil, simsarliktan bah-
sedilecektir. Araci hizmet saglayicinin ise
genellikle saticilarin Grunlerinin devamli bir
bicimde online platformda sunulmasi amag-
lanmaktadir. Bu bakimdan platform saglama
iliskisinin, acenteligin bir diger unsuru olan
sureklilik unsurunu da barindirdigi séylene-
bilir.

Araci hizmet saglayicinin faaliyeti; kendi
platformunda saticinin Grtnlerini sergileme,
potansiyel alicilara erisim hizmeti saglaya-
rak onlari saticilar ile bulusturma ve saticila-
rin alicilar ile elektronik pazaryeri sayesinde
sozlesme akdetmesini saglamaktan ibarettir.
Bundan dolayi aracilik edenin faaliyetinin,
acentenin bir diger unsuru olan muavekkilin
sozlesmelerine aracilik etme sartini sagladigi
soylenebilir.

Acentenin ayni zamanda muvekkilin hak
ve borclarini koruma, sir saklama, sadakat
ve uguncu kisilerin beyanlarini kabul etme
gibi birtakim yukamlalukleri olmakla bir-
likte taraflar arasinda bunlara dayali olarak
bir guven iliskisi mevcuttur'®. Kaya, Turk
Hukukunda da acentenin 6zen yukumlulu-
guanan basiretli tacirin 6zen yakumlualugune
gore belirlenmesi gerektigini savunmakta-
dir’”. Mavekkilin menfaatlerinin korunmasi
ve 6zen yukamlulugu bakimindan da araci
hizmet saglayicinin 6zen yukumlulagunun,
basit bit tacirin gostermesi gereken 6zen de-
recesinde oldugunu soyleyebiliriz. Ogretide,
acentenin birden fazla rakip ticari isletme
adina faaliyette bulunmasina izin verildigi
durumlarda, acentenin sadakat yukumlalu-
gunan tamamen ortadan kalkmayacagu, her

ELEKTRONIK PAZARYERI ISLETMECILERININ SATICILAR BAKIMINDAN
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commercial enterprise, the agent’s loyalty
obligation will not be completely eliminated,
and the loyalty obligation will be maintained
equally for both commercial enterprises™. In
electronic marketplace businesses, if certain
sellers are given the opportunity to advertise
prominently, loyalty obligation can be men-
tioned. The relationship of trust between
intermediary service providers and sellers
differs from the trust-oriented relationship
between the agent and his principal and has
more of a commercial cooperation nature.

In order for us to be able to talk about an
agency agreement, the parties to the agree-
ment must be merchants or agents acting on
behalf of merchants. In this case, there must
be a seller who has the title of merchant
against the intermediary service provider
who has the title of merchant. A craftsman’s
business or consumers who do not have the
title of merchant can also operate as sellers
in electronic marketplaces, and the exis-
tence of an agency agreement can only be
mentioned if the seller is a merchant.

B. Examination of the Con-
tractin Accordance with the
Brokerage Agreement

It is also possible to consider the relation-
ship between intermediary service provid-
ers and sellers within the framework of the
provisions of the Turkish Code of Obligations
No. 6098 (“TCO") regarding the brokerage
agreement’®, Brokerage is an intermediary
activity that brings together people who
want to make a contract but cannot come

iki ticari isletmeye esit derecede olmak kaydi
ile sadakat yukumlulugunun surdarulecegi
belirtilmektedir'®, Elektronik pazaryeri islet-
melerinde ise belli saticilara 6ne ¢ikarici rek-
lam imkaninin saglanmasi halinde sadakat
yukumlulugunden s6z edilebilecektir. Araci
hizmet saglayicilarin saticilar ile arasindaki
guven iliskisi, acentenin mavekkili ile arasin-
daki guven odakli iliskiden farklilagmakta ve
daha c¢ok ticari bir is birligi niteligi tasimak-
tadr.

Acentelik sozlesmesinden bahsedebiliyor ol-
mamiz adina sOzlesme taraflarinin tacir veya
tacir adina faaliyette bulunan acente olmasi
gerekmektedir. Bu durumda tacir sifatini haiz
aracl hizmet saglayicinin karsisinda, tacir si-
fatini haiz bir satici bulunmalidir. Tacir sifatini
haiz olmayan bir esnaf isletmesi veya tuketi-
ciler de satici olarak elektronik pazaryerlerin-
de faaliyet gosterebilmekte olup bir acentelik
sozlesmesinin varligindan ancak saticinin ta-
cirolmasi halinde s6z edilebilir.

B. S6zlesmenin Simsarlik
Sozlesmesi Uyarinca incelen-
mesi

Araci hizmet saglayanlarin, saticilar ile ara-
sindaki iliskiyi 6098 sayili Turk Borglar Ka-
nunu’nun (“TBK") simsarlik sozlesmesine
iliskin hukumleri cergevesinde de ele almak
muamkundur’®, Simsarlik, s6zlesme yapmak
isteyen ancak cesitli nedenlerle bir araya
gelemeyen kisileri bir araya getirerek, onla-
rin istedikleri s6zlesme veya sozlesmelerin

MAKALELER

DiPNOT

14 6102 sayili Turk Ticaret Kanunu
m.102.

15 Kadir Bas, Online Platformlarin
Acentelik Niteligi ve Bu Platformlar
Ozelinde Turk Ticaret Kanunu’'nun
Acentelige iliskin Hukumlerinin Uy-
gulanmasi, s. 130.

16 Ornegin inhisar baslikli TTK mad-
de 104'te duzenlenen hukim geregin-
ce; acente, ayni yer ve boélge icinde,
birbirleriile rekabette bulunan birden
fazla ticari igletmenin acenteligini Us-
telenemez. Bu yukumluluk, acentenin
sadakat borcu geregidir.

17 Mustafa Kaya, Acentelik Hukuku,
s.170-171.

18 Kaya, Acentelik Hukuku s. 106.

19 6098 sayili Turk Borglar Kanunu
m.520 f.1.
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together for various reasons, enabling them
to make the contract or contracts they want?.
According to TCO Art. 520 para.1; “A broker-
age agreement is an agreement in which the
broker undertakes to prepare the possibility
ofconcluding a contract between the parties
or to mediate its conclusion, and is entitled to
a fee if this contract is concluded”. Accord-
ing to the relevant article, the elements of
the contract are; independence, mediation,
temporariness and fee.

The legal relationship between the broker
and his client is not of a continuous nature,
but of a temporary nature?'. The broker's
task is aimed at establishing the contract
between the parties and ends when it is es-
tablished or it is understood that it cannot
be established?2. On the other hand, the re-
lationship between the intermediary service
provider and the seller in the electronic mar-
ketplace is continuous?.

In the brokerage agreement, the fee is one
of the elements of the contract, and it will be
possible to talk about brokerage in contracts
concluded between the intermediary and
the seller where the fee is agreed. According
to TCO Art. 521 para.1; “The broker is entitled
to a fee only if the contract is concluded as a
result of his activity”?*. The marketplace oper-
ator generally charges fees from sellers with
various pricing regardless of whether the
seller trades with the buyer or not?. Since

yapilmasini saglayan bir aracilik faaliyetidir?.
TBK m.520 f.1'e gore ise; “Simsarlik sézles-
mesi, simsarin taraflar arasinda bir sézlesme
kurulmasi imkaninin hazirlanmasini veya
kurulmasina aracilik etmeyi tstlendigi ve bu
sézlesmenin kurulmasi halinde tcrete hak
kazandigi s6zlesmedir”. ilgili maddeye gore
sOzlesmenin unsurlari; bagimsizlik, aracilik,
gecicilik ve Ucrettir.

Simsar ile muvekkili arasindaki hukuki iliski,
surekli bir nitelige sahip olmayip gegici nite-
lik gostermektedir?'. Simsarin goérevi, taraflar
arasindaki sézlesmenin kurulmasina yoéne-
liktir ve kurulmasi veya kurulamayacaginin
anlasilmasi itibari ile sona erer?2. Buna karsin,
elektronik pazaryerindeki araci hizmet sag-
layici ile satici arasindaki iligki sureklilik arz
etmektedir?.

Simsarlik sozlesmesinde ucret, sdzlesmenin
unsurlarindan biri olup aracilik eden ile sa-
tici arasinda kurulan ve ucretin kararlastiril-
digr sozlesmelerde simsarliktan s6z etmek
mumkun olabilecektir. TBK m.521 f.1 hak-
mune gore; “Simsar, ancak yaptigi faaliyet
sonucunda sézlesme kurulursa dcrete hak
kazanir'?*. Pazaryeri isletmecisi, genellikle
saticinin alici ile ticaret yapip yapmadigina
bakmaksizin cesitli tcretlendirmeler ile sati-
cilardan Ucret almaktadir®, Ucret, simsarligin
zorunlu unsurlarindan biri oldugundan tcret
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the fee is one of the mandatory elements of
brokerage, intermediary activities to be car-
ried out without a fee will be subject to the
provisions of the proxy?.

The broker must always comply with the
instructions of the client during the perfor-
mance of the work in accordance with TCO
Art. 520 para.2 and Art. 505 para.1, and
should not act contrary to them. However, in
electronic marketplace agreements, there is
no situation where the marketplace operator
receives instructions from buyers or sellers.

In the doctrine, it is stated that these activi-
ties are similar to the guiding broker and that
the marketplace cannot be characterized as
a broker because it carries out its services
continuously. The guiding broker is content
with directing the third party to conclude the
main contract with the business owner. This
activity has a broader scope than showing
opportunity and a narrower scope than me-
diation?.

In this context, although the contract over-
laps with the brokerage agreement in terms
of the mentioned issues, it does not seem
possible to say that it is a brokerage agree-
ment in every sense.

C. Evaluation of the Contract
in Accordance with the Proxy
Agreement

According to TCO Art. 502 para.1; “A proxy
agreement is an agreement in which the
proxy undertakes to perform a job or transac-
tion of the principal”?8. With the proxy agree-
ment, the proxy undertakes the obligation to
do business or provide the necessary service
on behalf of the principal. With the proxy
agreement, which is a business performance
agreement, the proxy undertakes to perform
the job or transaction entrusted to him in ac-
cordance with the willand declaration of the
principal.

As regulated in the relevant articles of the
TCO, in the proxy agreement, the proxy has
undertaken the performance of doing busi-
ness and providing the necessary service to
the principal, and the proxy is expected to
act in accordance with the interests of the
principal, serve and perform with care?. The
intermediary service provider and the seller
cannot act against each other's interests and
with their duty of care, they work to protect

alinmadan yapilacak aracilik faaliyetleri ise
vekalet hukumlerine tabi olacaktir?.

Simsar TBK m.520 f.2 ve m.505 f.1 geregince,
isin gorulmesi esnasinda muvekkilin talimat-
larina daima riayet etmeli, aykiri davranma-
malidir. Oysaki elektronik pazaryeri sozles-
melerinde pazaryeri igletmecisinin alici veya
saticilar bakimindan talimat almasi durumu
s6z konusu degildir.

Ogretide stz konusu faaliyetlerin yonlendiri-
ci simsara benzedigini ve fakat pazaryerinin
hizmetlerini surekli bir sekilde yurutmesi ne-
deniyle simsar olarak nitelendirilemeyecegi
belirtilmistir. Yonlendirici simsar, t¢uncu ki-
siyi is sahibi ile esas s6zlesme kurmak Uzere
yonlendirmekle yetinmektedir. Bu faaliyet fir-
sat gostermekten genis, araciliktan ise daha
dar bir kapsama sahiptir?’.

Bu baglamda sozlesme, bahsi gegen husus-
lar itibariyle simsarlik s6zlesmesi ile 6rtusse
de her anlamiyla bir simsarlik sdzlesmesidir
diyebilmek mumkun gézukmemektedir.

C. Sozlesmenin Vekalet Soz-
lesmesi Uyarinca Degerlendi-
rilmesi

TBK m.502 f.1 uyarinca; “Vekalet s6zlesmesi,
vekilin vekalet verenin bir isini gérmeyi veya
islemini yapmayi ustlendigi sézlesmedir.”
seklinde aciklanmistir?, Vekalet sozlesmesi
ile vekil, vekalet veren adina is gbrme veya
gerekli hizmeti yerine getirme borcu altina
girmektedir. Bir is gbrme sozlesmesi olan
vekalet sozlesmesi ile vekil, kendisine tevdi
edilen isi veya islemi vekalet verenin irade
ve beyanina uygun bicimde gérmeyi Ustlen-
mektedir.

TBK'nin da ilgili maddelerinde duzenlendigi
sekilde vekalet sozlesmesinde vekil, vekalet
verene karsl is gorme ve gerekli hizmeti yeri-
ne getirme edimini bor¢clanmis olup vekilin
muvekkilin menfaatlerine uygun davranmasi,
hizmet etmesi ve 6zenle ifa beklenmektedir®.
Aracl hizmet saglayici ile saticinin birbirleri-
nin menfaatlerine aykiri davranamamak ve
o6zen yukumlualukleri ile taraflar kendi men-
faatlerini gozetmek adina calisirlar. Pazaryeri
sozlesmesindeki edim, dogrudan ve sadece
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their own interests. The performance in the
marketplace agreement should not be direct-
ly and only called a business performance.
The purpose is for the seller, i.e. the service
provider, to use the electronic marketplace
and benefit from this service. For this reason,
there is a situation here that is incompatible
with the proxy agreement.

Since the proxy agreement is based on the
element of trust between the parties, the
work to be done by the proxy is in close re-
lationship with his personality and personal
ability®. While a relationship of trust is estab-
lished between the proxy and his client with
the proxy agreement, there is a relationship
between the intermediary service provider
and the seller that is based more on com-
mercial principles and where the seller’s
responsibilities predominate, rather than a
relationship of trust.

There are many points that distinguish the
proxy agreement from the intermediary ac-
tivities performed. The proxy agreement
is agreements between the proxy and the
principal, in which the proxy is obliged to
serve the principal and act in accordance
with his interests. However, in electronic
marketplace agreements, there is no such
relationship between the intermediary and
the seller, and the parties work by consider-
ing their own interests.

D. Evaluation of the Contract
in Accordance with the Com-
mission Agreement

The commission agreement is defined in
TCO Art. 520 as “An agreement in which the
commissioner undertakes to buy or sell se-
curities and movables in his own name and
on behalf of the principal in return for a fee"?’
and other various commission activities are
regulated in the relevant articles. The most
well-known among them is buying and sell-
ing commission activities, and since a type
of contract related to sales is mentioned, an
examination will be made regarding buying
and selling commission.

In the commission agreement, the com-
missioner must act in accordance with the
instructions of the business owner who
authorizes him during the performance of
the work in accordance with TCO Art. 533.
The commissioner is obliged to inform the
principal about the work he has done and

bir is gérme edimi olarak adlandirilmamali-
dir. Amag saticinin yani hizmet saglayicinin
elektronik pazaryerini kullanmasi ve bu hiz-
metten faydalanabilmesidir. Bu sebeple, bu-
rada vekalet s6zlesmesiyle bagdasmayan bir
durum s6z konusudur.

Vekalet sozlesmesi taraflar arasindaki guven
unsuruna dayandigindan, vekilin gorecegi
is, onun Kisiligi ve kisisel yetenegiyle yakin
biriligki icerisindedir3®. Vekalet sozlesmesiyle
vekil ile mavekkili arasinda ayni zamanda bir
guven iligkisi kurulur iken araci hizmet sagla-
yici ile satici arasinda bir gtven iliskisinden
daha cok ticari esaslara dayanan ve saticinin
sorumluluklarninin agir bastigi bir iliski mev-
cuttur.

Vekalet sozlesmesini yapilan aracilik faaliyet-
lerinden ayiran bircok nokta bulunmaktadir.
Vekalet sozlesmesi vekil ile vekalet veren ara-
sinda, vekilin vekalet edene hizmet etmekle
ve onun menfaatine uygun hareket etmekle
yukumlu oldugu sozlesmelerdir. Ancak elekt-
ronik pazaryeri sozlesmelerinde aracilik eden
ile satici arasinda bu yonde bir iliski bulun-
mayip taraflar kendi menfaatlerini gbzeterek
calismaktadirlar.

D. S6zlesmenin Komisyon
Sézlesmesi Uyarinca Deger-
lendirilmesi

Komisyon sozlesmesi, TBK m.520'de; “Ko-
misyoncunun Ucret karsiliginda, kendiadina
ve vekalet verenin hesabina kiymetli evrak ve
tasinirlarin alim veya satimini ustlendigi s6z-
lesmedir"® seklinde tanimlanmigs olup diger
cesitli komisyonculuk faaliyetleri ilgili mad-
delerde duzenlenmistir. iclerinden en biline-
ni ise alim satim komisyonculuk faaliyetleri-
dir ve halihazirda satisa iligkin bir s6zlesme
tarinden bahsedildiginden dolayi alim sa-
tim komisyonculuguna iliskin bir inceleme
yapilacaktir.

Komisyon sozlesmesinde komisyoncu, TBK
m.533 uyarinca isin gérulmesi sirasinda ken-
disine yetki veren is sahibinin talimatlarina
uygun davranmalidir. Komisyoncu, yaptigi
is hakkinda vekalet vereni bilgilendirmek
ve Ozellikle talimatinin yerine getirildigini
kendisine hemen bildirmekle yukamladur2,
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especially to notify him immediately that his
instruction has been fulfilled®2. Although the
intermediary service provider has obliga-
tions to provide information at every stage
of the contract concluded by the seller with
the buyers, this obligation is not related to
the fulfillment of the seller’s instructions, and
there is no situation where the intermediary
service provider receives instructions from
either the seller or the buyer®.

Intermediary service providers who bring
sellers who want to sell their products/ goods
or services together with buyers through the
platform can receive a certain commission
from the sales made. Although the interme-
diary service provider continuously operates
for the service provider, it differs from the
commissioner acting within the framework
of indirect representation authority®4. Be-
cause in commission agreements, the com-
missioner becomes a party to the contract
concluded with third parties and the rights
and obligations arising from the transactions
belong to the commissioner. However, the
intermediary to the contract concluded be-
tween the buyer and the seller cannot be a
party under any circumstances, therefore, in
our opinion, itis not possible to evaluate it as
a commissioner.

E. Evaluation of the Contract
in Terms of Marketing Agree-
ment

The marketing agreement is explained in
TCO Art. 448 as an agreement in which the
marketer undertakes to continuously medi-
ate or, if there is a written agreement, to carry
out the transactions specified in this agree-
ment for all kinds of transactions outside the
business on behalf of a commercial business
owner employer, and the business owner un-
dertakes to pay a fee in return®. The subject
of this contract is; The marketer's work is to
mediate or personally perform a commer-
cial transaction on behalf of someone else
in the market. The purpose of the marketer
is to ensure the promotion and sale of the
produced products/ goods in distant places
outside the center of the commercial enter-
prise. In this context, the marketer is obliged
to visit customers in accordance with the in-
structions given to him?3®. Although the inter-
mediary activity carried out by the marketer
overlaps with the activity of the intermediary
service provider in one respect, the interme-
diary service provider does not have an obli-
gation to visit customers.

Aracl hizmet saglayicinin ise saticinin alicilar
ile akdettikleri sdzlesmenin her asamasinda
bilgi verme yukumlulukleri bulunsa dahi bu
yukumluluk saticinin talimatlarinin yerine ge-
tirilmesiile ilgili olmayip araci hizmet saglayi-
cinin ne satici ne de alicidan talimat almasi
gibi bir durum s6z konusu degildir®.

Uran/ mal veya hizmetlerini satmak isteyen
saticilari alicilarla bir araya platform Gzerin-
den getiren araci hizmet saglayicilari, ger-
ceklestirilen satislardan belirli bir komisyon
alabilmektedirler. Araci hizmet saglayici her
ne kadar surekli olarak hizmet saglayiciicin
faaliyette bulunsa da dolayli temsil yetkisi
cercevesinde hareket eden komisyoncudan
ayrilmaktadir4, Zira komisyonculuk sozles-
melerinde komisyoncu, Ucuncu Kkisiler ile
akdedilen sozlesmenin bir tarafi haline gel-
mekte ve islemlerden dogan haklar ve borg-
lar komisyoncuya ait olmaktadir. Fakat alici
ile satici arasinda akdedilen s6zlesmeye ara-
cilik eden, hicbir kosulda taraf olamamakta
bu sebeple kanaatimizce komisyoncu olarak
degerlendirilmesi mumkun olmamaktadir.

E. S6zlesmenin Pazarlamaci-
Lk S6zlesmesi Bakimindan
Degerlendirilmesi

Pazarlamacilik s6zlesmesi, TBK m.448'de
pazarlamacinin surekli bir sekilde bir ticari
isletme sahibi isveren hesabina ve igletme-
sinin disinda, her turlu islemin yapilmasina
aracilik etmeyi veya sayet bir yazili anlasma
var ise bu anlagsmada belirtilen islemleri ger-
ceklestirmeyi, isletme sahibinin de bunun
karsiiginda ucret 6demeyi taahhut ettigi
sOzlesme olarak acgiklanmaktadir. Bu s6zles-
menin konusu; pazarlamacinin, piyasada bir
baskasinin ad ve hesabina ticari islemler ya-
pilmasina aracilik etme veya boyle bir iglemi
bizzat yapma isidir®®. Pazarlamacinin amaci,
uretilen arun/ mallarin ticari isletmenin mer-
kezi disindaki uzak yerlerdeki tanitimini ve sa-
tilmasini saglamasidir. Bu kapsamda pazarla-
maci, kendisine verilen talimatlara uygun bir
bicimde musterileri ziyaret etmekle yukumlu
kilinmistire, Pazarlamacinin gergeklestirdigi
aracilik faaliyeti bir bakimdan araci hizmet
sag@layicinin faaliyeti ile 6rtusse de araci hiz-
met saglayicinin musterileri ziyaret etme gibi
bir yokamlulugu bulunmamaktadir.
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According to the definition in the TCO, the
marketer acts on behalf of the merchant, i.e.
the employer, and the marketer does not
have the authority to make transactions on
his own account or on behalf of others un-
less the employer explicitly consents. The
marketer cannot go beyond the employer’'s
instructions, and in cases where it is neces-
sary to go beyond the instructions, he must
obtain the necessary permissions from the
employer. The intermediary has no such ob-
ligation and has anindependent nature. The
relationship between the marketer and the
merchant is continuous, and at this point, the
relationship between the intermediary and
the seller is similar to this.

As seen, there are similar aspects between
the intermediary service provider and the
marketer, as well as diverging aspects.

F. Evaluation of the Contract
in Terms of Exclusive Dealer-
ship Agreement

Although there is no definition of the ex-
clusive dealership agreement in the law, it
is predominantly explained in the doctrine
as; "It is a continuous framework agreement
between the manufacturer (supplier, main
dealer, manufacturer, main distributor) and
the sole seller (intermediary seller, dealer,
agent, wholesaler) that regulates legal rela-
tions, and with this, the manufacturer under-
takes to send all or part of its products to the
sole seller for sale with monopoly rights in a
certain regionin return fora fee, andin return,
the sole seller undertakes to sell the goods
subject to the contract in his own name and
account and to engage in activities to in-
crease the circulation of these goods”*” and
in the light of Supreme Court decisions. This
agreement, which is called a “dealership
agreement” in our daily life, is a sui generis
structure and a framework agreement, and
the sole seller sells and markets the goods
or products subject to the contract continu-
ously in a region left to him in his own name
and account.

It should be noted that one of the most char-
acteristic elements of the exclusive dealer-
ship agreement is a dealership agreement
that grants the sole seller an exclusive (sole)
right to sell in a certain region. According to
Gokyayla, the exclusive dealership agree-
ment is a sub-type of the dealership agree-
ment. The intermediary, on the other hand,
does not operate in a certain region, and can

TBK'daki tanimina gore pazarlamaci, tacir
yaniisveren adina hareket etmekte olup isve-
renin acikca rizasi olmadigr maddetce pazar-
lamacinin kendi hesabina veya baskalarinin
hesabina islem yapabilme yetkisi bulunma-
maktadir. Pazarlamaci, isverenin talimatla-
rinin disina ¢ikamagz, talimat digina ¢ikmasi
gerektigi durumlarda ise mutlaka isverenden
gerekli izinleri almasi gerekmektedir. Araci-
lik edenin ise boyle bir yukamlulugu yoktur,
bagimsiz bir nitelige sahiptir. Pazarlamaciile
tacir arasindaki iligki ise surekli nitelikte olup
bu noktada aracilik eden ile satici arasindaki
iliski buna benzerlik gostermektedir.

Goraldugu sekilde, aract hizmet saglayanile
pazarlamaci arasinda benzer yénler bulun-
makla beraber ayrilan yonleri de bulunmak-
tadir.

F.Sozlesmenin Tek Saticilik
Sozlesmesi Bakimindan De-
gerlendirilmesi

Tek saticilik s6zlegsmesinin kanunda bir ta-
nimi mevcut olmamakla birlikte doktrinde
agirlikli olarak; “Yapimci (saglayici, ana bayi,
imalatei, ana distrib(itér) ile tek satici (ara sa-
tici, bayi, acente, toptanci) arasinda hukuki
iliskileri duzenleyen, cerceve niteliginde ve
surekli éyle bir sézlesmedir ki, bununla ya-
pimci, drtinlerinin tamamini veya bir kismini
belirli bir bolgede tekel hakkina sahip olarak
satmak Uzere tek saticiya bedeli karsiliginda
goéndermeyi, buna karsilik tek satici da, s6z-
lesme konusu mallar kendi adina ve hesabi-
na satarak bu mallarin sturamuana artirmak
icin faaliyette bulunmayi ytukamlenmekte-
dir"®” seklinde ve Yargitay kararlari 1siginda
aciklanmistir. Gunluk yasantimizda “bayilik
sozlesmesi” olarak adlandirilan bu sozlesme,
sui generis yapisi ve gerceve niteliginde bir
sozlesme olmasinin yani sira tek satici, s6z-
lesme konusu mallari veya urunleri kendisi-
ne birakilan bir bolgede surekli olarak kendi
nam ve hesabina satip pazarlamaktadir.

Belirtmek gerekir ki tek saticilik s6zlesme-
sinin en karakteristik unsurlarindan biri, tek
saticiya belirli bir bolgede (tek) munhasir
satis hakki taninan bir bayilik sézlesmesidir.
Gokyayla'ya gore, tek saticilik sdzlesmesi
bayilik sdzlesmesinin bir alt taradur. Aracilik
eden ise belirli bir bolgede faaliyet sardur-
meyip hatta elektronik pazaryeri sayesinde
uluslararasi alanda da ticari faaliyetlerini sur-
durebilmektedir. Aracilik edenin bizzat satis
yapmamasl, saticinin satis yapmasina imkan
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even continue its commercial activities in the
international arena thanks to the electronic

marketplace. It is the case that the interme-

diary does not make sales personally, but
continues its commercial activities through
a platform that allows the service provider
to make sales.

Based on this definition, when compared,
it would not be appropriate to characterize

the intermediary’s activity as exclusive deal-

ership or to qualify the contract between the
intermediary and the seller as an exclusive
dealership agreement.

V1. RESPONSIBILITIES
OF THE INTERMEDIARY
TOWARDS THE BUYER
(CONSUMER)

Even though the intermediary service pro-

vider is not a party to the distance contract
executed through the platform operated by
the intermediary, it has legal relationships
with both parties. Therefore, it has various
responsibilities towards both parties. In this

context, some responsibilities of the inter-
mediary service provider towards the con-

sumer should also be evaluated.

Although buyers are not required to be-

come members to make purchases through
platforms, they generally become members
of these platforms through a membership

agreement. With membership agree-

ments, the intermediary service provider
explains its system and distance contract
rules. These agreements are registered in
the database of the relevant platform, and
the intermediary must securely maintain
the consumer’s shopping and especially
protect information containing personal

data such as credit card information, ad-

dress and phone numbers in accordance
with the Personal Data Protection Law No.

6698 (“PDPL"). Accordingly, the main per-

formance of the membership agreement is
to provide a secure shopping environment
for the consumer.

Apart from the responsibilities arising from
the membership agreement concluded

with the buyer, the intermediary has sever-

al important obligations such as enabling
the conclusion of distance contracts with

multiple sellers, providing a secure shop-

ping environment, taking all necessary
measures to provide this, and ensuring the

taniyan bir platform araciligi ile ticari faaliyet-

lerini surdurmesi s6z konusudur.

Buradaki tanima gore karsilastirma yapildi-

ginda, aracilik edenin tek saticilik faaliyeti
gerceklestirdigi ve aracilik eden ile satici
arasinda kurulan sézlesmenin tek saticilik
sozlesmesi olarak nitelendirilmesi yerinde
olmayacaktir.

VIi. ARACILIK EDENIN
ALICIYA (TUKETICIYE)
YONELIK SORUMLULUK-
LARI

Aracilik edenin islettigi platform Gzerinden
gerceklestirilen mesafeli s6zlesmede araci
hizmet saglayici mesafeli s6zlesmenin tarafi

olmasa da her iki tarafla hukuki iligkisi bu-

lunmaktadir. Dolayisiyla her iki tarafa karsi
cesitli sorumluluklar bulunmaktadir. Bu

kapsamda, araci hizmet saglayicinin tuketi-

ciye yonelik bazi sorumluluklarinailigkin de
degerlendirme yapilmalidir.

Alicilarin platformlar Uzerinden gergekles-

tirdikleri alisveris icin tyelik zorunluluklari

bulunmamakla birlikte genelde Uyelik s6z-

lesmesi araciligi ile alicilar bu platformlara
aye olmaktadirlar. Uyelik s6zlesmeleri ile

aracl hizmet saglayan, sistemini ve mesa-

feli sozlesme kurallarini agiklamaktadir. Bu
sozlesmeler ilgili platformun veri tabanina

kaydolur ve aracilik eden tuketicinin aligve-

risini guvenli hale getirmek ve 6zellikle kredi
karti bilgileri, adres ve telefon gibi iletisim

bilgilerinin korunmasi gibi 6698 sayili Ki-

sisel Verileri Koruma Kanunu’na (“KVKK")
uygun bir bicimde muhafaza etmelidir. Bu
dogrultuda akdedilen uyelik s6zlesmesinin

asli edimi, tuketiciye guvenli bir aligveris or-

tami sunabilmektir.

Aracilik edenin alici ile akdettigi uyelik s6z-
lesmesinden dogan sorumluluklar haricin-

de; birden fazla satici ile mesafeli s6zlesme
kurmasini saglama, guvenli bir aligveris

ortami sunma, bunu sunabilmek adina ge-
reken butun énlemleri alma, tuketicinin ki-

sisel verilerinin muhafazasini saglama gibi
birden fazla 6nem arz eden yukumlualugu

bulunmaktadir. 6502 sayili Tuketicinin Ko-

runmasi Hakkinda Kanun (“TKHK”) m.48
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protection of the consumer’s personal data.
According to Article 48/5 of the Consumer
Protection Law No. 6502 (“CPL"); “Those
who mediate the conclusion of distance
contracts on behalf of the seller or provider
are obliged to keep records of transactions
made with the seller or provider due to the
matters contained in this article and to pro-
vide this information to relevant institutions,
organizations and consumers upon request.
However, those who mediate within the
scope of this paragraph are responsible for
their actions contrary to the contract they
made with the seller or provider.” Pursuant
to this regulation, the first responsibility of
the intermediary is to deliver the prelimi-

nary information form to the consumer and
notify the seller that the consumer has read,
understood and approved this form. The in-
termediary’s obligation to inform is based
on EU Law. Indeed, the general framework
is outlined in Article 48/2 of the CPL; "The
consumer shall be clearly and comprehensi-
bly informed by the seller or provider about
the matters specified in detail in the regula-
tion and that they will be under the obliga-
tion to pay if the order is confirmed, before
accepting the distance contract or any cor-
responding offer. The burden of proof that
the consumer has been informed lies with
the seller or provider.” In order to eliminate
its responsibility in this regard, the interme-
diary should ensure that the consumer does

f.5; “..Satici veya saglayici adina mesafeli
sozlesme kurulmasina aracilik edenler, bu
maddede yer alan hususlardan dolayi sati-
ci1 veya sagdlayici ile yapilan islemlere iliskin
kayitlar tutmak ve istenilmesi halinde bu
bilgileri ilgili kurum, kurulus ve tlketicilere
vermekle yukamladur. Ancak bu fikra kapsa-
minda aracilik edenler, satici veya saglayici
ile yaptiklarn sézlesmeye aykiri fiillerinden
dolayr sorumludur.” duzenlemesi uyarinca
aracilik edenin sorumluluklarindan ilki; tuke-
ticiye on bilgilendirme formunun iletilmesi,
tuketicinin bu formu okudugunu, anladigini
ve bunu onayladigini saticiya bildirmesidir.
Aracilik edenin bilgilendirme yukumlulugu
AB Hukukuna dayandirilmaktadir. Nitekim

genel cergevesi TKHK m.48 f.2'de; “Tuketici,
mesafeli s6zlesmeyi ya da buna karsilik ge-
len herhangi bir teklifi kabul etmeden énce
ayrintilan yonetmelikte belirlenen hususlar-
da ve siparigi onaylandigi takdirde édeme
yakamlalugu altina girecegi konusunda
acik ve anlasilir sekilde satici veya saglayici
tarafindan bilgilendirilir. Tuketicinin bilgi-
lendirildigine iliskin ispat yuku satici veya
saglayiciya aittir” seklinde cizilmistir. Araci-
lik eden bu hususta sorumlulugunu ortadan
kaldirmak adina tuketicinin 6n bilgilendirme
formunu okudugundan emin oldugunu, an-
ladigini ve onayladigini teyit etmeden tuke-
ticinin 6deme asamasina gecmemesini sag-
lamalidir. TKHK m.48 f.6 uyarinca mesafeli
sozlesmelerde, kapsam digi sozlesmelerde,
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not proceed to the payment stage without
confirming that they have read, understood
and approved the preliminary information
form. Pursuant to Article 48/6 of the CPL, it
is stated that the rights and obligations of
the consumer and the seller and provider
in distance contracts, excluded contracts,
right of withdrawal, obligation to inform, de-
livery and other implementation procedures
and principles will be determined by regula-
tion, and in this context, the Distance Sales
Regulation (“DSR”) should be consulted.
There is an explicit regulation in the Dis-
tance Sales Regulation that the intermedi-
ary is responsible for the matters contained
in the preliminary information form3®. The
seller and the intermediary are held jointly
and severally liable for providing the infor-
mation®°. If the consumer is faced with error
and deception due to incorrect information,
in this case, they may cancel the contract
based on the Turkish Code of Obligations
and culpa in contrahendo liability.

In cases where the consumer has the right
to withdraw within fourteen days, all mat-
ters regarding the use of this right should
be included in the preliminary information
form. In addition, for the use of this right, it
must be communicated to the seller in writ-
ing and through a permanent data storage
device within fourteen days. As explained
in the DSR; the right of withdrawal may be
exercised by making an explicit declara-
tion or by filling out the form attached to
the DSR or, as the most preferred method,
the seller may have provided an option to
the consumer through the website. In the
relevant Regulation, the obligations of the
intermediary service provider are regulated
in Article 12/A.

An example we frequently encounter re-
garding this article is; if the intermediary or-
ganizes campaigns and promotions without
the seller’'s approval during campaigns and
promotion periods on the relevant platform,
it will be responsible for the non-fulfillment
of promotions and other commitments in
distance contracts, and for the non-per-
formance or improper performance of the
contract*.

At the same time, the consumer conducts
their shopping with a sense of trust in the
platform and the intermediary service pro-
vider, and it can be said that responsibility
may also arise due to this trust in accor-
dance with the principle of good faith.

tuketici ile satici ve saglayicinin hak ve yu-
kamlulukleri, cayma hakki, bilgilendirme
yukumlualugu, teslimat ile diger uygulama
usul ve esaslarin yonetmelikle belirlenecegi
aciklanmis olup bu kapsamda Mesafeli S6z-
lesmeler Yonetmeligi'ne (“MSY”) bakilmasi
gerekecektir. Aracilik edenin, 6n bilgilendir-
me formunda yer alan hususlardan sorumlu
olduguna dair Mesafeli Sozlesmeler Yonet-
meligi'nde acik bir duzenleme yer almakta-
dir®8, Bilgilendirme yapilmasindan satici ile
araci birlikte muteselsilen sorumlu tutulmus-
turs®. Eger tuketici, bilgilendirmenin yanlis
olmasi halinde yanilma ve aldatma halleriy-
le karsi karsiya kalmig ise bu durumda Turk
Borglar Kanunu’na ve culpa in contrahendo
sorumluluguna dayanarak sozlesmeyi iptal
edebilecektir.

Tuketicinin on dort gun igerisinde kullanabi-
lecegi cayma hakkina sahip oldugu hallerde,
bu hakkin kullanilmasina iliskin her hususa
on bilgilendirme formunda yer verilmelidir.
Ayrica bu hakkin kullanimiigin, on dért gun-
luk sure icerisinde yazili ve kalici veri sakla-
yicisi araciligiyla saticiya iletilmis olmasi
gerekmektedir. MSY’de aciklandigi Uzere;
cayma hakki acik bir beyanda bulunarak
veya MSY ekinde bulunan formu doldura-
rak veya en ¢ok tercih edilen yontem olarak
satici internet sitesi Uzerinden tuketiciye bir
secenek sunmus olabilir. ilgili Yonetmelik-
te, araci hizmet saglayicinin yakumlaltkleri
m.12/A'da duzenlenmistir.

Bu maddeye iliskin siklikla karsilastigimiz bir
ornek ise; ilgili platformda gergeklestirilen
kampanyalar ve promosyon dénemlerinde
aracilik edenin, saticinin onayl olmadan
kampanya ve promosyon duzenlemesi ha-
linde mesafeli sozlesmelerde promosyon
ve diger taahhutlerin kargilanmamasindan,
sozlesmenin hi¢ veya geregi gibi ifa edilme-
mesinden 6turd sorumlulugu dogacaktir,

Ayni zamanda tuketici, platforma ve araci
hizmet saglayiciya duydugu guven duygu-
su ile aligverislerini yuratmekte olup durust-
Uk kurali geregince bu guvenden dolayi so-
rumlulugunun da dogabilecegi soylenebilir.
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38 Mesafeli Sozlesmeler Yonetmeli-
gim.20f.2: “Araci hizmet saglayici, bu
Yonetmelikte yer alan hususlardan
dolayi satici veya saglayici ile yapilan
islemlere iliskin kayitlar ¢ yil boyun-
ca tutmak ve istenilmesi halinde bu
bilgileri ilgili kurum, kurulus ve tu-
keticilere vermekle yukumludur. (Ek
cumle: RG-9/2/2019-30681) Ancak
abonelik sozlesmesinin kamu hizmet-
lerinin tek noktadan sunuldugu ortak
kamu elektronik platformu tizerinden
kurulmasi halinde, kayitlarin tutulma-
si ve bilgilerin sunulmasina iliskin yu-
kumluluk satici veya saglayiciya aittir.”

39 Mesafeli Sozlesmeler Yonetme-
ligi m.6 f.6: “Mesafeli sozlesmenin
platform Gzerinden kurulmasi halinde
araci hizmet saglayici bu maddede
duzenlenen yukumluluklerin yerine
getirilmesinden satici veya saglayici
ile birlikte muteselsilen sorumludur.”

40 Mesafeli Sozlesmeler Yonetmeligi
m.12/Af..8: “Araci hizmet saglayici, sa-
ticiveya saglayicinin onayi olmaksizin
duzenledigi kampanyali, promosyon-
lu veya indirimli satislara iliskin olarak
aracilik ettigi mesafeli sozlesmelerde
kampanya ve benzeri taahhutlerin
karsilanmamasinin neden oldugu
sozlesmenin hic ya da geregi gibi ifa
edilmemesi hallerinden sorumludur.”
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VIl. CURRENT CHANGES
IN LEGISLATION

With the Law No. 7524 published in the Offi-

cial Gazette dated 02.08.2024, amendments
were made to Articles 94 of the Income Tax

Law and Articles 15 and 30 of the Corpo-
rate Tax Law, and payments made by inter-

mediary service providers and electronic
commerce intermediary service providers to
service providers and electronic commerce
service providers due to their activities within
the scope of the relevant law in accordance

with the provisions of the Law on the Regula-
tion of Electronic Commerce have been sub-
jected to income/ corporate tax withholding.

It was announced in the Presidential Decision
No. 9284 dated 21.12.2024 and published
in the Official Gazette dated 22.12.2024
that the income/corporate tax withholding
for payments within the scope of the above
paragraph will be determined as 1%.

Explanations regarding this regulation were

made in the Income Tax General Communi-

qué (Serial No: 330) published in the Official
Gazette dated 31.12.2024 and numbered
32768 (2nd repeated). The withholding base

includes the product/goods sales and ser-

vice fee excluding value added tax within the

scope of product/ goods or service perfor-

mances provided by service providers and
electronic commerce service providers, and
side benefits such as rewards and premiums
provided by intermediary service providers
or electronic commerce intermediary service
providers to service providers and electronic
commerce service providers.

It has been explained that fees deducted
from payments made to service providers
and electronic commerce service providers
such as commission fees, cargo fees, service
fees, bank commission fees within the scope
of contracts concluded between the parties
cannot be deducted from the withholding
base, and withholding will be made on the

amount of goods and services excluding val-

ue added tax and accommodation tax.

Payments to non-resident corporations that
are service providers or electronic commerce
service providers operating through their
workplace or permanent representatives
in the Republic of Turkey are also included
among those subjects to withholding.

VIl. MEVZUATTA GUNCEL
DEGIiSIiKLIKLER

02.08.2024 tarihli Resmi Gazete'de yayimla-
nan 7524 sayili Kanun ile Gelir Vergisi Kanu-

nu’nun 94, Kurumlar Vergisi Kanunu'nun 15
ve 30. maddelerinde yapilan degisikliklerle
birlikte, Elektronik Ticaretin Duzenlenmesi
Hakkinda Kanun hukumleri uyarinca araci
hizmet saglayicilarinin ve elektronik ticaret

araci hizmet saglayicilarinin ilgili kanun kap-
samindaki faaliyetleri dolayisiyla hizmet sag-
layicilarina ve elektronik ticaret hizmet sagla-

yicilarina yaptiklar 6demeler gelir/ kurumlar
vergisi tevkifatina tabi tutulmustur.

22.12.2024 tarihli Resmi Gazete'de yayim-
lanan 21.12.2024 tarih ve 9284 sayili Cum-

hurbaskani Karari ile yukaridaki paragraf
kapsamindaki 6demeler icin gelir/ kurumlar
vergisi tevkifatinin %1 olarak belirlenecegi
aciklanmistir.

31.12.2024 tarih ve 32768 (2. mukerrer) sa-

yili Resmi Gazete'de yayimlanan Gelir Vergisi

Genel Tebligi'nde (Seri No:330) bu duzenle-

meye iliskin aciklamalar yapilmistir. Tevfikat
matrahi; hizmet saglayicilar ve elektronik

ticaret hizmet saglayicilar tarafindan sunu-

lan urun/ mal veya hizmet ifalar kapsaminda
katma deger vergisi hari¢ olmak Gzere uran/
mal satis ve hizmet bedeli ile araci hizmet

saglayicilarinin ya da elektronik ticaret ara-

c1 hizmet saglayicilarinin, 6dul ve prim gibi
hizmet saglayicilarina ve elektronik ticaret

hizmet saglayicilarina sagladiklari yan hak-

lari kapsamaktadir.

Taraflar arasinda akdedilen sozlesmeler kap-
saminda; komisyon Ucreti, kargo bedeli, hiz-
met bedeli, banka komisyon tcretleri gibi hiz-

met saglayicilar ve elektronik ticaret hizmet
saglayicilarina yapilan 6demelerden kesilen

bedellerin tevkifat matrahindan dusulemeye-

cegi, mal ve hizmet bedelinin katma deger

vergisi ve konaklama vergisi haric tutan tze-

rinden tevkifat yapilacagi agiklanmistir.

Tevkifat yapilacaklar arasinda, Tarkiye Cum-

huriyeti'ndeki is yeri veya daimi temsilcileri
aracilig ile faaliyet gostermekte olan hizmet

saglayici veya elektronik ticaret hizmet sag-

layicisi olan dar mukellef kurumlara yonelik
6demeler de yer almaktadir.

Tevkifata; elektronik ticaret ortaminda faali-

yette bulunan ve ticari, zirai, mesleki faaliyeti

bakimindan vergi mukellefiyeti bulunmayan-
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Payments to those who do not have tax
liability in terms of commercial, agricultur-
al, professional activities in the electronic
commerce environment, tradesmen exempt
from tax in terms of the relevant article of the
law, taxpayers whose commercial earnings
are determined in a simple way, and those
whose revenues are subject to withholding
within the scope of the law will not be includ-
ed in the withholding.

Withholdings on payments made by inter-
mediary service providers and electronic
commerce intermediary service providers to
service providers and electronic commerce
service providers within a month must be
declared and paid by the 26th day of the fol-
lowing month.

VIil. CONCLUSION

With the rise of electronic commerce and the
proliferation of digital platforms, electronic
marketplaces have become an important

part of commercial activities. Electronic mar-

ketplaces are commercial centers that have

the status of virtual marketplaces where con-

sumers and sellers can come together, sell
and purchase products/ goods or sellers can
perform services. Electronic marketplace;
while providing services such as product
information, logistics, payment and security,
it provides advantages to the buyer with a

wide range of products and competitive pric-
es, while also providing easy sales opportu-

nities to the seller. Especially the Law on the

lar, kanunun ilgili maddesi bakimindan ver-
giden muaf esnaf, ticari kazanci basit usulde
tespit edilen mukellefler ve kanun kapsamin-
da hasilatlar Gzerinden tevkifat yapilanlara
yonelik 6demeler dahil olmayacaktir.

Araci hizmet saglayicilarinin ve elektronik
ticaret araci hizmet saglayicilarinin, hizmet
saglayicilarina ve elektronik ticaret hizmet
saglayicilarina bir ay icerisinde gerceklesti-
rilen 6demeleri Gzerinden tevkifatlarinin, iz-
leyen ayin 26. gunu aksamina kadar beyan
edilmesi ve 6denmesi gerekmektedir.

VIil. SONUGC

Elektronik ticaretin yukselisi ve dijital plat-
formlarin yayginlasmasiyla birlikte elektronik
pazaryerleri, ticari faaliyetlerin Gnemli bir par-
¢asl haline gelmistir. Elektronik pazaryerleri,
tuketiciler ile saticilanin bir araya gelebildik-
leri, urun/ mal satigi ve alimi veya saticilarin
hizmet ifasinda bulunabildikleri sanal pa-
zaryerleri sifatini haiz olan ticaret merkezle-
ridir. Elektronik pazaryeri; tran bilgisi, lojistik,
o6deme ve guvenlik gibi hizmetler sunmakta
olup genis arun skalasi ve rekabetci fiyatlar-
la aliciya avantaj saglarken, saticiya da kolay
satis imkani tanimaktadirlar. Ozellikle ETDHK
ve E-Ticaret Degisiklik Kanunu, elektronik
pazaryerlerinin tanimlanmasi ve duzenlen-
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Regulation of Electronic Commerce and the
E-Commerce Amendment Law have consti-
tuted an important step in terms of defining
and regulating electronic marketplaces.
The multilateral structure of electronic mar-
ketplace contracts has created a complex
network of legal relationships between dif-
ferent actors. It should be stated that; there
is a triple contractual relationship between
the parties. There are separate contracts
between the intermediary-seller, seller-con-
sumer and consumer-intermediary. These
contracts are mostly standard. In this context,
there are contracts concluded between sell-
ers, buyers and marketplace operators and
the responsibilities of the parties according
to these contractual provisions.

mesi acisindan énemli bir adim teskil etmis-
tir. Elektronik pazaryeri s6zlesmelerinin ¢ok
tarafli yapisi, farkli aktorler arasinda karma-
sik bir hukuki iliski agi olusturmustur. ifade
etmek gerekir ki; taraflar arasinda uclu bir
sOzlesme iliskisi vardir. Aracilik eden-satici,
satici-tuketici ve tuketici-aracilik eden ara-
sinda ayri sozlesmeler bulunmaktadir. Bu
sozlesmeler cogunlukla standarttir. Bu bag-
lamda, saticilar, alicilar ve pazaryeri isletme-
cileri arasinda akdedilen s6zlesmeler ve bu
akdi hukumlere gore taraflarin sorumluluklan
mevcuttur.

Elektronik pazaryeri igletmecileri, araci hiz-
met saglayici ve ayni zamanda yer saglayici
olarak kabul edilmektedir. TTK'ya gore, pa-

Electronic marketplace operators are ac-
cepted as intermediary service providers
and also as hosting providers. According to
the TCC, marketplace operators generally
operate as legal entity merchants. Shopping
in electronic marketplaces is done through
distance contracts. The intermediary acts as
a bridge between the buyer and the seller,
and the legal nature of the contract between
the intermediary and the seller has been
compared according to the contracts in the
provisions of the TCO and TCC.

The legal nature of electronic marketplace
operators is examined in various ways based

zaryeri isletmecileri genellikle tuzel kisi tacir
olarak faaliyet gostermektedir. Elektronik
pazaryerlerindeki alisverisler ise mesafeli
sOzlesmeler araciliiyla yapilmaktadir. Araci-
lik eden, alici ve satici arasinda kopru gorevi
gormekte olup aracilik eden ile satici arasin-
daki sdzlesmenin hukuki niteligi ise TBK ve
TTK hukumlerinde yer alan s6zlesmeler uya-
rinca karsilastinlmistir.

Elektronik pazaryeri isletmecilerinin huku-
ki niteligi, satici ile arasindaki iligkiye dayali
olarak cesitli sekillerde irdelenmektedir. Her
ne kadar acentelik s6zlesmesiyle ortusen
bir aracilik faaliyeti yarutulse de platformun
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on their relationship with the seller. Although
an intermediary activity that overlaps with
the agency agreement is carried out, the fact
that the platform is open to everyone and
not all sellers are merchants requires the in-
termediary activity to be separated from the
agency activity. Although there are elements
of bringing parties together and mediating
the conclusion of contracts as in the broker-
age agreement, differences in pricing and
the element of continuity make it necessary
to differentiate the activities of the interme-
diary from brokerage. Although some trans-
actions are made on behalf of the seller like
an agent in the proxy agreement, limited
representation authority creates a different
structure from proxy. Although commission
is received as in the commission agreement,
the fact that the marketplace operator is not
a party to the contract and the scope of the
right of retention distinguishes the interme-
diary from the commissioner. Although there
are similarities with the marketing agreement,
differencesinissues such as independence,
adherence to instructions and customer vis-
its require differentiation from marketing as
well. Finally, the absence of the obligation
to sell in a specific region as in the exclusive
dealership agreement and the fact that the
sale is made on behalf of the seller makes it
different from exclusive dealership.

In light of all these comparisons; our opinion,
it would be possible to say that the electron-
ic marketplace agreement is an unnamed
standard contract that contains the perfor-
mances of use and work, has a unique legal
nature, does not exactly match any of the
mentioned contract types but may have situ-
ations that can be applied analogously from
time to time, and contains general transac-
tion conditions. The contracts encountered
in practice are mostly pre-prepared/pre-
pared unilaterally by electronic marketplace
enterprises to be used in an indefinite num-
ber of contracts, with general and abstract
content, printed, standard contracts*'.

Even if the intermediary platform is not
bound to the consumer by a membership
agreement, it is obliged to ensure that the
consumer shops securely and to protect
their personal data in accordance with the
PDPL. The main purpose of the membership
agreement is to provide a secure shopping
environment.

According to the CPL; the intermediary is
obliged to deliver the preliminary informa-

herkese acik olmasi ve tum saticilarin tacir
olmamasi, aracilik faaliyetinin acentelik faa-
liyetinden ayrilmasini gerektirmektedir. Sim-
sarlik sozlesmesindeki gibi taraflari bir araya
getirme ve s6zlesme kurulmasina aracilik
etme unsurlarn bulunsa da ucretlendirme-
deki farkliliklar ve sureklilik unsuru, aracilik
edenin faaliyetlerini simsarliktan ayrismayi
zorunlu hale getirmektedir. Vekalet sozles-
mesindeki vekil gibi satici adina bazi islem-
ler yapilsa da sinirli temsil yetkisi, vekaletten
farkli bir yapr meydana getirmektedir. Komis-
yon sézlesmesindeki gibi komisyon alinmasi
s6z konusu olsa da pazaryeri isletmecisinin
sozlesme tarafi olmamasi ve hapis hakkinin
kapsami, aracilik edeni komisyoncudan ayir-
maktadir. Pazarlamacilik sézlesmesiyle ben-
zerlikler bulunsa da bagimsizlik, talimatlara
baglilik ve musteri ziyaretleri gibi konularda-
ki farkliliklar, pazarlamaciliktan da ayrismayi
gerektirmektedir. Son olarak, tek saticilik
sozlesmesindeki gibi belirli bir bélgede satis
yapma zorunlulugu bulunmamasi ve satisin
saticiadina yapilmasi, tek saticiliktan da farkl
kilmaktadir.

Tum bu karsilastirmalar 1siginda; elektronik
pazaryeri sdzlesmesinin kullandirma ve is
gorme edimlerini barindiran, kendine 6zgu
bir hukuki nitelik tasiyan, bahsi gecen her-
hangi bir sdzlesme tipi ile bire bir rtismeyen
ancak yer yer kiyasen uygulanabilecek halle-
rin var olabildigi ve genel islem kosullar ice-
ren isimsiz standart s6zlesmeler oldugunu
soylemek kanaatimizce mumkun olacaktir.
Uygulamada karsilasilan s6zlesmeler cogun-
lukla elektronik pazaryeri isletmeleri tarafin-
dan sayisi belirsiz cok sayida s6zlesmede kul-
lanilmak Uzere 6nceden ve tek tarafli olarak
hazirlanmig/ hazirlatilmis, muhtevasi genel
ve soyut, matbu, standart sozlesmelerdir*'.

Aracilik eden platform, tuketiciye tyelik s6z-
lesmesi ile bagli olmasa dahi, tuketicinin gu-
venli aligveris yapmasini saglamak ve kisisel
verilerini KVKK'ya uygun sekilde korumakla
yukumluadur. Uyelik sozlesmesinin temel
amaci, guvenli aligveris ortami saglamaktir.

TKHK'ya gore; aracilik eden, tuketiciye 6n bil-
gilendirme formunu ulastirmak ve tuketicinin
bu formu okuyup anladigini teyit etmekle
yukamluadur. Aracilik eden ve satici, bilgilen-
dirme yukamlulagunun yerine getirilmeme-
sinden ise muteselsilen sorumlu olacaktir.
Eksik veya yanlis bilgilendirme, tuketiciye
sozlesmeyi iptal etme hakki verebilmektedir.
Aracilik eden, tuketicinin 6zellikle kredi karti,
adres ve telefon gibi kisisel nitelikte verilerini
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41 Demirel, Elektronik Pazaryeri
Uygulamalarinda Taraflar Arasi Hukuki
lliskiler ve Ozellikle Elektronik Pazarye-
ri Sozlesmesi, (Yayinlanmamis Yuksek
Lisans Tezi).
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tion form to the consumer and confirm that
the consumer has read and understood this
form. The intermediary and the seller will be
jointly and severally liable for the failure to
fulfill the obligation to inform. Incomplete or
incorrect information may give the consum-
er the right to cancel the contract. The inter-
mediary is obliged to protect information
containing personal data of the consumer,
especially credit card, address and phone
numbers, in accordance with the PDPL. The
intermediary also bears the responsibility for
campaigns and promotions organized with-
out the seller’s approval.

Finally, according to current developments
in legislation; With the Presidential Decision
No. 9284, a 1% income/corporate tax with-
holding has been introduced on payments
made by intermediary service providers to
service providers. The withholding obliga-
tion also covers payments made to non-resi-
dent taxpayers operating in Turkey. However,
those who do not have tax liability, tax-ex-
empt tradesmen, taxpayers in the simple
procedure and those whose revenues are
subject to withholding within the scope of
the law are exempted.

iceren bilgileri KVKK'ya uygun sekilde koru-
makla yukumlu tutulmustur. Aracilik eden,
saticinin onayi olmadan duzenledigi kam-
panya ve promosyonlarin sorumlulugunu
da tasimaktadir.

Son olarak mevzuattaki guncel gelismelere
gore; 9284 sayili Cumhurbaskani Karari ile
getirilen araci hizmet saglayicilarinin, hiz-
met saglayicilarina yaptiklari 6demelere %1
oraninda gelir/ kurumlar vergisi tevkifati ge-
tirilmistir. Tevkifat yokamlulugu, Turkiye'de
faaliyet gosteren dar mukelleflere yapilan
odemeleri de kapsamaktadir. Ancak vergi
mukellefiyeti olmayanlar, vergiden muaf
esnaf, basit usuldeki mukellefler ve hasilat-
lar Uzerinden tevkifat yapilanlar istisna tu-
tulmustur.

ELEKTRONIK PAZARYERI ISLETMECILERININ SATICILAR BAKIMINDAN
YAPMIS OLDUGU ARACILIK FAALIYETININ HUKUKI NIiTELIGI
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