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ABSTRACT | OZET

The prohibition of competition serves as a regulation designed to safe-
guard the interests of individuals involved in a legal relationship. Conse-
quently, the freedom to compete is restricted in order to prevent harm to

the rights of others.

Rekabet yasag1 hukuki iliski icerisindeki kimselerin korunmasina yonelik
bir diizenlemedir. Bu kapsamda Kisilerin rekabet ozgiirliigii, baska kimsele-
rin haklarma zarar verilmesini engellemek amaciyla simirlandiriimaktadir.
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I.INTRODUCTION

The duty of loyalty, as stipulated in our leg-
islation, forms the foundation for the prohi-
bition of competition. Within commercial
companies, the board of directors’ members
hold the responsibility of safeguarding trade
secrets and confidential company informa-
tion essential for managing and representing
the organization. Consequently, the Turkish
Commercial Code No. 6102 (“TCC")" ex-
plicitly incorporates the prohibition of com-
petition. In joint stock companies, a board
member is restricted from engaging in any
commercial venture, either individually or
on behalf of another party, within the com-
pany’s field of operation, without the explicit
consent of the general assembly. Moreover,
they are prohibited from becoming a partner
with unlimited liability in a company involved
in the same type of commercial enterprise.

If a member of the board of directors violates
the prohibitions set forth in the law without
obtaining the general assembly’s permis-
sion, various sanctions may be imposed in
addition to seeking compensation from the
board member, as specified in the legislation.
These measures include treating the transac-
tion as if it were conducted on behalf of the
company, demanding that any benefits re-
sulting from contractual relationships made

I. GiRiS

Mevzuatimizda duzenlenmis olan sadakat
yukumlulugu, rekabet yasaginin temelini
olusturmaktadir. Ticaret sirketlerinde yo6-
netim kurulu tyeleri bulunduklart konumun
geregi olarak sirketin yonetim ve temsiline
iliskin ticari sirlarina ve sirket bilgilerine ha-
kim olmaktadir. Bu nedenle 6102 sayili Turk
Ticaret Kanunu (“TTK")" kapsaminda reka-
bet yasagina acikca yer verilmistir. Anonim
sirketlerde yonetim kurulu tyelerinden biri,
genel kurulun iznini almaksizin, sirketin is-
letme konusuna giren ticari is turanden bir
islemi kendi veya bagkasi hesabina yapa-
mayacag gibi ayni tur ticari iglerle ugrasan
bir sirkete sorumlulugu sinirsiz ortak sifatry-
la da giremeyecektir.

Yonetim kurulu tyelerinden birinin, genel
kurulun iznini almaksizin kanunun lafzinda
yer alan yasaklari ihlal etmesi halinde yo-
netim kurulu Uyesi hakkinda mevzuatta yer
verilmis olan tazminat talep edilmesi, yapi-
lan islemin sirket adina yapilmis sayilmasi
veya Ug¢uncu kisiler adina yapmis oldugu
sozlesme iligskilerinden dogan menfaatlerin
sirkete verilmesinin talep edilmesinin yani
sira mevzuatta yer almayan ancak anonim
sirketler icin 6gretide kabul gérmus olan
uyenin katildig sirketten ¢ekilmesi, Gyenin
azli, intiyati tedbir talep edilmesi, cezai sart
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on behalf of third parties be returned to the
company, as well as actions such as the re-
moval or dismissal of the board member, re-
questing an interim injunction, and seeking
penalties. Although these measures are not
explicitly stated in the legislation, they are
recognized in the doctrine concerning joint
stock companies.

In such cases, the other members of the
board of directors, excluding the member
who committed the violation, are required
to submit an application to the commercial
courts of first instance located in the jurisdic-
tion where the joint stock company operates,
or to the civil courts of first instance if there
are no commercial courts available. This ap-
plication must be made within three months
from the date they became aware of the vio-
lation, or within the statutory limitation peri-
od of one year from the date of the violation
in question, whichever comes first.

Our article encompasses the regulation of
non-competition in Turkish law. It involves
an in-depth examination of the concept of
non-competition, its relationship with similar
concepts, and its relevance within the frame-
work of commercial companies. Specifically,
we will focus on the prominence of non-com-
petition in joint stock companies and provide
detailed analysis on the individuals subject

talebi gibi yaptirnmlar gindeme gelebile-
cektir.

Bu durumdaihlali gerceklestiren yonetim ku-
rulu tyesi disinda kalan diger yonetim kurulu
uyelerinin ihlali 6grendikleri tarihten itibaren
Ug ay ve her halde s6z konusu ihlalden itiba-
ren bir yillk zamanasimi suresiicinde anonim
sirketin bulundugu yer asliye ticaret mahke-
melerine, asliye ticaret mahkemelerinin bu-
lunmamasi halinde ise asliye hukuk mahke-
melerine basvurmasi gerekmektedir.

Calismamizda Turk hukukunda rekabet ya-
saginin duzenlendigi haller yer almakta olup
rekabet yasagi kavrami ve benzer kavramlar
ile rekabet yasagi kavraminin iligkisi genis
bir kapsamda incelendikten sonra ticaret
sirketleri kapsaminda incelenecek ve ano-
nim sirketlerde rekabet yasaginin guindeme
geldigi haller detaylandirilacaktir. Anonim
sirketlerde yer alan kisilerden hangilerinin
rekabet yasagina tabi oldugu bir baslik altin-
da incelenerek kisi bakimindan rekabet ya-
saginin etkileri detaylandirilacaktir. Yasagin
tabi oldugu kisiler incelendikten sonra konu
yonetim kurulu tyeleri kapsaminda sinirlan-
dirilarak rekabet yasaginin yonetim kurulu
uyesine etkisi ile yonetim kurulu tyesine
rekabet yasaginin getirilmesinin sebepleri
ve Uye ile anonim ortaklik arasindaki iligki
baglaminda yasagin uygulama alani buldu-
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to the prohibition of competition within this
context. Furthermore, we will explore the
effects of the prohibition of competition on
these individuals. Upon analyzing the indi-
viduals subject to the prohibition, we will
narrow our scope to members of the board
of directors. This will involve studying the
impact of the prohibition of competition on
board members, the rationale behind impos-
ing this prohibition on them, and the circum-
stances in which the prohibitionis appliedin
the context of their relationship with the joint
stock company.

To ensure that the prohibition of competi-
tion does not infringe upon the constitu-
tionally guaranteed freedom to compete,
we will outline the restrictions placed on
this prohibition. These restrictions will be
categorized into three sections: subject,
duration, and location. Additionally, we will
provide an explanation for the reasons be-
hind these restrictions. The study will also
cover the sanctions that may be imposed in
cases of non-compliance with the prohibi-
tion of competition, as dictated by relevant
Turkish legislation. We will include informa-
tion on the statute of limitations concerning
these sanctions.

I1. THE NOTION OF
NON-COMPETITION

A. Scope of Non-Competition

In our legal framework, non-competition
is categorized into two types: statutory
non-competition and contractual non-com-
petition. It serves as an obligation aimed at
preventing unfair advantages. This prohibi-
tion is based on principles of honesty and
the duty of loyalty, aiming to prevent individ-
uals operating within the same industry as a
company from engaging in unlawful compe-
tition against one another. The obligation of
non-competition arises due to the potential
misuse of trade secrets, information, and
documents that are confidential to the com-
pany, which would violate the duty of loyalty.
As a result, individuals authorized to access
such information and documents are subject
to non-competition.

Non-competition agreements can be estab-
lished between employees and employers,
and non-competition clauses can be includ-

gu haller incelenecektir. Getirilen yasagin,
anayasa ile guvence altina alinmis rekabet
etme o6zgurlugunun sinirinin asilmasina
engel olan rekabet yasagi sinirlandirmala-
rn konu, sure ve yer olarak u¢ baslik altinda
detaylandirilacak olup sinirlandirmalarin
sebepleri agiklanacaktir. Rekabet yasagina
uyulmamasi halinde ilgili Turk mevzuati ger-
cevesinde gundeme gelecek yaptirimlar ve
ilgili yaptirimlara iliskin zamanagimi sureleri
calismada yer alacaktir.

Il. REKABET YASAGI KAV-
RAMI

A. Rekabet Yasaginin Kapsa-
mi

Rekabet yasagi, hukukumuzda kanundan
dogan rekabet yasagi ve s6zlesmeden do-
gan rekabet yasagi olarak ikiye ayrilmakta-
dir. Haksiz menfaatin 6nlenmesini hedefle-
yen bir yukumluluk ¢esididir. Sirket ile ayni
alanda faaliyet gosteren kisilerin birbiri ile
hukuka aykir bicimde rekabete girmesini
onleyen bu yasak, durustluk kurallar ve sa-
dakat yokamlulagu temeli ile saglanir. Sirket
acisindan ticari sir niteliginde bilgi ve belge-
lerin amaci disinda kullanilmasi, sadakat yu-
kumlulagunu ihlaledeceginden; s6z konusu
bilgi ve belgelere ulagsma yetkisi olan kisiler
rekabet yasagina tabidir.

isci ve isveren arasinda rekabet yasagi soz-
lesmesi akdedilebilecegdi gibi anonim sirket
ile ilgili sirketin yonetim kurulu tyeleri ara-
sinda akdedilecek s6zlesmelerde rekabet
yasagina iliskin hukum eklenerek kanundan
dogan rekabet yasagi haricinde s6zlesme-
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ed in agreements between joint stock com-
panies and their board members. By doing
so, contractual non-competition can be ad-
dressed in addition to the non-competition
obligations imposed by law?.

B. Purpose of Non-Competi-
tion

The purpose of prohibiting competition is to
establish fair and ethical competition within
the realm of commercial activities, ensuring
that it does not exceed reasonable limits and
transform into unfair practices. The concept
of non-competition arises to prevent compe-
tition between individuals in a legal relation-
ship from devolving into unfair competition.
The prohibition of competition serves as a
regulation designed to safeguard the inter-
ests of individuals involved in a legal relation-
ship. Consequently, the freedom to compete
is restricted in order to prevent harm to the
rights of others.

The primary objective of the regulations
pertaining to non-competition is to prevent
the negative consequences that may arise
from the misuse of information and author-
ity obtained by the parties involved through
their relationship. It is crucial to implement
the prohibition of competition in a balanced
manner, ensuring the preservation of the
benefits derived from the freedom to com-
pete. Excessive restrictions imposed within
the realm of non-competition can potential-
ly undermine the very competitive dynamics
that the prohibition seeks to protect. Thus,
striking a proportionate balance is vital to
safeguard the intended competitive rela-
tionship?®.

C. Relationship of Non-Com-
petition with Similar Con-
cepts

1. Relationship with Unfair Com-

den dogan rekabet yasaginin gindeme gel-
mesi saglanabilirz

B. Rekabet Yasaginin Amaci

Rekabet yasaginin amaci, ticari hayatta ger-
ceklesen rekabetin durustluk ve iyi niyet
kurallarn cercevesinde gerceklesmesi, bu
sinirin asilarak haksiz rekabete donismeme-
sidir. Birbirleri ile hukuki iliski icerisinde olan
kisilerin arasinda var olan rekabetin bir haksiz
rekabete donusmemesi amaciyla rekabet ya-
sagi kavrami karsimiza ¢ikar. Rekabet yasagi
hukukiiliski icerisindeki kimselerin korunma-
sina yonelik bir duzenlemedir. Bu kapsamda
kisilerin rekabet 6zgurlugu, baska kimselerin
haklarina zarar verilmesini engellemek ama-
ciyla sinirlandirilmaktadir.

Yasaga iliskin dizenlemelerin asil amaci taraf-
larin aralarindaki iliski sayesinde edindikleri
bilgilerin ve sahip olduklar yetkilerin kétuye
kullanilmasi sonucu rekabetin taraflar arasin-
da yaratabilecegi olumsuzluklarin engellen-
mesidir. Rekabet yasaginin élculu bir sekilde
gerceklestirilebilmesi rekabet 6zgurlugunun
sagladigr menfaatin korunmasi agisindan
onem arz etmektedir. SOyle ki, rekabet yasagi
kapsaminda getirilecek asiri bir sinirlandirma
s0z konusu olmasi halinde korunmasi amag-
lanan rekabet iligkisi olumsuz yonde etkile-
nebilecektirs.

C. Rekabet Yasaginin Benzer
Kavramlarla iliskisi

1. Haksiz Rekabet ve Rekabet Hu-

petition and Competition Law

While the prohibition of competition entails
the obligation to refrain from competing,
the concept of unfair competition seeks to
establish a fair and fraud-free competitive
environment by guiding individuals to-
wards ethical competition. Both concepts
share the common goal of regulating com-
petition. Unfair competition encompasses
general rules applicable to all, whereas the

kuku ile iliskisi

Rekabet yasagi kisiye rekabet etmeme yu-
kumlulagu getirirken, haksiz rekabet kavra-
mi kisileri hakli rekabete yonelterek durust ve
hilesiz bir rekabet ortami olusturmayi hedef-
ler. Her iki kavramin ortak 6zelligi rekabete
sinirlandirma getirmeleridir. Haksiz rekabet
kavrami genel nitelikli kurallari haiz olurken
rekabet yasai kavrami yasaga tabi kisileri
kapsar.
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prohibition of competition specifically fo-
cuses on individuals who are subject to the
prohibition.

Competition law, in contrast, aims to protect
the competitive framework by fostering a
free and fair environment for competition.
In comparison to the prohibition of com-
petition, where the focus is on protecting
individual interests, competition law aims
to preserve competition itself, thereby ad-
dressing broader societal interests*. The
regulations pertaining to competition law
are obligatory and, unlike the prohibition of
competition, they are essential for maintain-
ing public order®.

2. Relationship with the Duty of

Rekabet hukuku ise, serbest rekabet ortami-
ni saglayarak rekabet duzenini korumayi he-
defler. Rekabet yasagiile kiyaslandigindaise
rekabet yasagi kapsaminda kisiye ait men-
faatin korunmasi hedeflenirken rekabet hu-
kukunda rekabetin kendisi korunmakta olup
toplumsal menfaatlerin korunmasindan s6z
edilmesi mumkuandur®. Rekabet hukukuna
iliskin duzenlemeler emredici nitelikte olup
rekabet yasaginin aksine kamu dutzenini il-
gilendirmektedir®.

2. Sadakat Yakumlalaga ve Sir

Loyalty and Obligation to Main-

Saklama Yukumlilugu ile iliskisi

tain Confidentiality

The duty of loyalty is a concept enshrined
in the Turkish Code of Obligations No.
6098 ("TCO0")¢, which encompasses an em-
ployee’s obligation to remain loyal to their
employer and workplace, acting in the em-
ployer's and workplace’s best interests. It
serves as the foundation for the prohibition
of competition, extending beyond solely the
prohibition itself. Similar to the prohibition
of competition, the obligation to maintain
confidentiality is one of the obligations that
falls within the scope of the duty of loyalty.
However, the duty of loyalty is a comprehen-
sive concept that extends beyond these two
specific obligations, yet it forms the basis for
both of these concepts’.

Sadakat yukumlalugu, 6098 sayili Turk
Borglar Kanunu’nda (“TBK")® duzenlenen
bir kavram olup is¢inin isverene ve is yerine
bagliigini ve isveren ile isyerinin menfaat-
lerine uygun davranmayi kapsar. Rekabet
yasaginin temeli sayilabilecek bir kavram
olan sadakat yukumlulugu rekabet yasagini
kapsamakla beraber s6z konusu yasak ile si-
nirli degildir. Rekabet yasagi gibi sir saklama
yukamlulugu de sadakat yokumlalagu kap-
saminda sayilabilecek yukumluluklerden-
dir. Sadakat yukamlulugu, bahse konu iki
kavram ile sinirli olmayan genis kapsamli bir
kavramdir. Ancak her iki kavramin da temelini
olusturmaktadir’.
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D. Non-Competition in Turk-
ish Legislation

1. The Place of Non-Competition

D. Tiirk Mevzuatinda Rekabet
Yasagi

1. Rekabet Yasagi'nin Tirk Borg-

in the Turkish Code of Obliga-
tions

Non-competition is governed by both the
Turkish Commercial Code (TCC)® and the
Turkish Code of Obligations (TCO)®. Apart
from non-competition provisions in the leg-
islation, parties also have the option to in-
clude contractual non-competition clauses.
The prohibition of competition under the
Code of Obligations is applicable to vari-
ous types of relationships, including gen-
eral partnerships, employees, commercial
agents, and other assistants to merchants.
Within the framework of the Turkish Code of
Obligations, the prohibition of competition
can be examined under two distinct catego-
ries: service contracts and power of attorney
contracts™.

a. Service Contracts

The prohibition of competition within the
framework of a service contract is designed
to prevent any economic harm to the em-
ployer, in accordance with the obligation of
loyalty derived from the principle of honesty.
This obligation arises from the contractual
dependency between the employer and the
employee, and is regulated by Article 396/1
of the TCO titled “Obligation of Diligence and
Loyalty.” The article states, “The employee is
obliged to diligently perform the work under-
taken andto act loyally in protecting the right-
ful interests of the employer.”

The obligation of loyalty, as defined in the law,
encompasses various specific obligations
such as maintaining confidentiality, refraining
from competing, delivering and accounting,
and working overtime™. The non-competi-
tion obligation, which is one of these specif-
ic cases, is specifically addressed in the third
paragraph of the same article. It states, “As
long as the employment relationship contin-
ues, the employee may not provide services
to a third party for a fee in violation of the duty
of loyalty, and particularly may not compete
with their own employer.”

In accordance with this provision, it is consid-
ered a breach of the duty of loyalty foran em-
ployee to engage in competition with their
employer while the employment relationship

lar Kanunu’ndaki Yeri

Rekabet yasag, TTK'da® ve TBK'da® duzen-
lenmektedir. Mevzuata bagli rekabet yasagi
disinda taraflar s6zlesmeye bagli olarak da
rekabet yasagi ongorebilirler. Borglar Kanu-
nu’nda duzenlenen rekabet yasagi adi ortak-
lik, isci, ticari vekiller ve diger tacir yardimci-
larrigin duzenlenmistir. Turk Borglar Kanunu
baglaminda rekabet yasagini hizmet sozles-
mesi ve vekalet sozlesmesi olarak iki ayri bas-
likta incelemek mumkundur™.

a. Hizmet S6zlesmesi

Hizmet s6zlesmesi kapsaminda rekabet ya-
sag), isveren ile is¢i arasinda sozlesmenin
sagladigi bagimllik iliskisine bagli olarak isci-
nin, isverene karsi borglari arasinda olan du-
rustluk kuralindan kaynakli olan ve TBK'nin
“Ozen ve Sadakat Borcu” baslikli 396/1. mad-
desindeki “Isci, yuklendigi isi 6zenle yapmak
ve isverenin hakli menfaatinin korunmasinda
sadakatle davranmak zorundadir.” hukmu ile
duzenlenen sadakat yakumlulugu geregi
isverene ekonomik olarak herhangi bir zarar
vermekten kacinmasi ile ilgilidir.

Kanunda duzenlenmis olan sadakat yu-
kamlulagu; sir saklama yukumlulugu, reka-
bet etmeme yukumlulugu, teslim ve hesap
verme yukumlualugu, fazla calisma yapma
yukumlulugu, gibi 6zel uygulanma hallerini
barindiran bir kavramdir'. Ayni maddenin
Ucuncu fikrasinda 6zel hallerden biri olan
rekabet etmeme yukumlulugu su sekilde
duzenlenmistir: “is¢i, hizmet iliskisi devam
ettigi surece, sadakat borcuna aykiri olarak
bir tcret karsiliginda dcuncu kisiye hizmette
bulunamaz ve 6zellikle kendi isvereniiile reka-
bete girisemez.”

ilgili huktim uyarinca isginin hizmet iliskisi de-
vam ettigi surece isveren ile rekabet etmesi
sadakat yukamlulugune aykirnlik olugturmak-
tadir. Hukumde yer alan “rekabete girismek”
kavrami; isverenin musterilerine hizmet ver-
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is ongoing. The concept of “engaging in
competition” in this provision encompasses
actions such as providing services or offering
to provide services in the same field as the
employer, and forming a business partner-
ship with a competitor of the employer.

Following the termination of the employ-
ment relationship, the employee’s duty of
loyalty is replaced by the obligation of con-
fidentiality, which is regulated under Article
396/4 of the TCO. The article states: “During
the employment relationship, the employee
is prohibited from using or disclosing infor-
mation obtained during theiremployment, in-
cluding trade secrets and business practices,
for their own benefit or to third parties. Even
after the termination of the employment rela-
tionship, the employee is obliged to maintain
confidentiality to the extent necessary for pro-
tecting the employer’s legitimate interests.”
The non-competition obligation, whichis en-
compassed within the duty of loyalty, ceases
to apply once the employment relationship
ends. Subsequently, the employee is entitled
to exercise the freedom to compete within
the framework of their obligation to maintain
confidentiality, preserving the employer’s
trade secrets and confidential information
even after the termination of the employment
relationship2.

b. The Contract of Mandate

The contract of mandate, similar in nature
to a service contract, entails obligations for
both parties and involves the performance
of specific tasks. Regulated under Article
502 of the TCO, the contract of mandate is
defined in the first paragraph of the said ar-
ticle as follows: “A contract of mandate is an
agreement whereby the agent undertakes to
carry out an act or perform a transaction on
behalf of the principal.”

The contract of mandate establishes a rela-
tionship of trust between the parties, form-
ing the basis for the agent’s duty of loyalty
towards the principal. In this context, the
agent is obliged to safeguard the interests
of the principal. Similar to the service con-
tract, the duty of loyalty in the contract of
mandate encompasses obligations such
as confidentiality, avoidance of conflicts of
interest, disclosure, and non-competition’s,
These obligations are grounded in the prin-
ciple of honesty. Article 506/2 of the TCO
specifically imposes the duty of loyalty on
the agent, stating: “The agent is obligated to

digi alanda hizmet vermek veya hizmet ver-
meyi teklif etmek;, isverenin rakibi olan bir is-
letme ile ortak olmak fiillerini kapsamaktadir.

Taraflarin arasindaki hizmet iliskisi sona er-
dikten sonraiscinin sadakat yukumlulagu ye-
rini TBK'nin 396/4. maddesinde yer alan “is¢i,
is gérdugu sirada 6grendigi, ézellikle tretim
veis sirlari gibi bilgileri, hizmet iliskisinin deva-
mi suresince kendi yararina kullanamaz veya
baskalarina agiklayamaz. isverenin hakli men-
faatinin korunmasi icin gerekli oldugu él¢cude
isci, hizmet iliskisinin sona ermesinden sonra
dasirsaklamakla yakamladuar.” hukmu ile du-
zenlenmis olan sir saklama yakumluluguane
birakarak, sadakat yukumlulagunun kapsa-
makta oldugu rekabet etmeme yakumlulugu
hizmet iliskisinin sona ermesi ile biter ve is¢i
bu sureden sonra sir saklama yakumlalugu
cercevesinde rekabet etme 6zgurlugunden
yararlanabilecektir'.

b. Vekalet S6zlesmesi

Vekalet s6zlesmesi nitelik acisindan hizmet
soOzlesmesine benzerlik gdstermekte olup
iki tarafa borg¢ yukleyen ve is gérme niteli-
gini haiz bir s6zlesme taradar. TBK'nin 502.
maddesinde duzenlenmis olan vekalet s6z-
lesmesi ilgili maddenin ilk fikrasinda: “Veka-
let s6zlesmesi, vekilin vekalet verenin bir isini
gormeyiveya isleminiyapmayi tstlendigi séz-
lesmedir.” seklinde tanimlanmistir.

Vekalet s6zlesmesinin taraflari arasinda veki-
lin, vekalet verene karsi sahip oldugu sadakat
yukumlulugunun temeli olan bir gtven iligki-
si yer almaktadir. Vekil, bu kapsamda vekalet
verenin menfaatlerini korumak ile yakumlu-
dar. Doktrinde sadakat yukumluluguanun,
hizmet s6zlesmesindekine benzer olarak sir
saklama yukumlulugu, cifte temsil ve kendi
kendisiyle s6zlesme yapma yukumlaluga,
aydinlatma yukumlulugu ve rekabet etme-
me yukamlalaguna kapsadigr kabul edil-
mektedir's. Hizmet s6zlesmesinde oldugu
gibi burada da yer alan sadakat yukumlulu-
guanan temelini durustluk kurali olusturmak-
tadir. Vekilin bu yakamlulugu TBK'nin 506/2.
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carry out the works and services undertaken
with loyalty and diligence, while observing
the rightful interests of the principal.”

Furthermore, the concept of the contract of
mandate can also be applied to the legal re-
lationship between a board member and a
company. In this context, the board member
assumes the role of an agent and is obliged
to act in the best interests of the company'.

2. The Place of Non-Competition

maddesinin: “Vekil astlendigi is ve hizmetleri,
vekalet verenin hakli menfaatlerini gbzeterek,
sadakat ve 6zenle yurttmekle yakamladar.”
hakmu ile mevzuatta duzenlenmistir.

Vekalet s6zlesmesine iliskin gérusu yonetim
kurulu Gyesi ve ortaklik arasindaki hukuki ilis-
kide de gérmek mumkundur. Bu kapsamda
yonetim kurulu Uyesi, vekil sifatinin sahip
oldugu yukumlualukleri haiz olup ortakligin
menfaatini gdzeterek hareket etmek ile yu-
kamladar,

2. Rekabet Yasagi’'nin Turk Tica-

in the Turkish Commercial Code

The Turkish Commercial Code encompasses
the regulation of non-competition for various
entities, including joint stock companies, lim-
ited liability companies, commercial compa-
nies, and agencies. The individuals subject
to non-competition within these entities are
specifically identified in the respective arti-
cles of the applicable laws. The prohibition
of competition, as prescribed within the leg-
islative framework, remains in effect until the
termination of the legal relationship between
the parties.

The provisions regarding non-competition
are not obligatory, and this type of prohibi-
tion, known as statutory non-competition,
imposes restrictions on the freedom to com-
pete and engage in work activities'. The
prohibition is characterized by two signifi-
cant features: its non-mandatory nature and
its narrow interpretation. As the freedom to

ret Kanunu’ndaki Yeri

Turk Ticaret Kanunu'nda ise rekabet yasag,
anonim girketler ile limited sirketler basta
olmak Uzere ticaret sirketleri ve acenteler
icin duzenlenmektedir. Bu sirketlerde hangi
kisilerin rekabet yasagina tabi oldugu ilgili
kanunlarin maddelerinde belirtilmistir. Mev-
zuatta yer alan duzenlemeler kapsaminda
ongorulen rekabet yasag), taraflarin arala-
rindaki hukuki iliski sona erene kadar devam
eder.

Kanunda yer alan hukumler emredici nitelik-
te degildir ve kanuni rekabet yasagi olarak
adlandirilan bu yasak turande kisinin reka-
bet etme ve calisma 6zgurlugunun kisitlan-
masi gundeme gelir'. Yasagin en dnemli iki
ozelligi emredici nitelikte olmamasi ve dar
yorumlanmasidir. Kisinin ticari faaliyette bu-
lunma ve rekabet etme dézgurlugunun ana-
yasal guvenceye sahip temel bir hak olmasi
nedeniyle rekabete iliskin kanun ile getirilen
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compete and participate in commercial ac-
tivities constitutes a fundamental right with
constitutional safeguards, the prohibition
imposed by the law on competition is ex-
ceptional in nature. To safeguard the consti-
tutionally guaranteed rights of individuals,
this prohibition must be interpreted restric-
tively'®. In contrast, the prohibition of compe-
tition, which may be mutually agreed uponin
acontract, can persist even after the termina-
tion of the relationship between the parties™.

I1I. INDIVIDUALS SUB-
JECTTO NON-COMPE-
TITION IN JOINT STOCK
COMPANIES

Article 396 of the TCC, which addresses the
topic of non-competition, outlines the spe-
cific provisions regarding the prohibition of
competition in joint stock companies. The
opening paragraph of the article states: “A
board member may not, without the consent
of the general assembly, engage in a com-
mercial business that falls within the com-
pany’s field of activity, either individually or
on behalf of another person, nor may they
become a partner with unlimited liability
in a company engaged in the same type of
commercial business”’®. According to this
provision, it is evident that the prohibition of
competition in joint stock companies solely
applies to members of the board of directors.

The primary objective behind imposing the
non-competition obligation on members of
the board of directors in joint stock compa-
nies is to prevent any potential harm caused
by board members who possess extensive
knowledge about the company’s operations,
management style, trade secrets, customer
base, and business prospects during their
tenure. By prohibiting competition, it aims to
discourage board members from acting in
concert with the company they serve on the
board, thereby safeguarding the company’s
interests™. The prohibition of competition for
board membersis an inherent aspect of their
fiduciary duty. The company has a fiduciary
relationship with the members of the board
of directors, and the members of the board
of directors acting for a common purpose
with the company and causing damage to
the company will damage this fiduciary re-
lationship?°.

Pursuant to the Law, the reason why the
members of the board of directors are sub-

bu yasak istisnai niteliktedir. Kisinin anayasa
ile guvenceye alinmis haklarinin korunabil-
mesii¢in de s6z konusu yasagin dar yorum-
lanabilmesi gerekmektedir'. Sozlesme ile
kararlastirlmasi mumkun olan rekabet yasa-
g1 ise taraflarin aralarindaki iligkinin bitimin-
den sonra da devam edebilecektir™.

I1l. ANONiM SIRKETLER-
DE REKABET YASAGINA
TABI KiSIiLER

TTK'nin “Rekabet Yasagl” baslikli 396. mad-
desinde anonim sirketlerde rekabet yasagi-
nin detaylarina yer verilmistir. Maddenin ilk
fikrasi “Yonetim kurulu dyelerinden biri, ge-
nel kurulun iznini almaksizin, sirketin isletme
konusuna giren ticari is tdranden bir islemi
kendi veya baskasi hesabina yapamayacagdi
gibi, aynitdrticariislerle ugrasan bir sirkete so-
rumlulugu sinirsiz ortak sifatiyla da giremez.”
hukmunu haizdir'®. S6z konusu hukum gere-
gince anonim sirketlerde rekabet yasaginin
yalnizca yonetim kurulu tyeleri bakimindan
getirilmis bir yasak oldugu aciktir.

Anonim sirketlerde yonetim kurulu tyelerinin
rekabet etmeme yukumlulugunun olmasi
ve rekabet yasagina tabi kiinmasinin temel
amaci, yonetim kurulu Uyelerinin gorevleri
suresince sirketin isleyis sekli, yonetim bigi-
mi, ticari sirlari, sahip oldugu musteri cevresi,
tasidigi is potansiyeli hakkinda detayli bilgi
sahibi olmalari ve bu nedenle sahip oldukla-
r bu bilgiler ile yonetim kurulu tyesi oldugu
anonim sirket ile musterek amacla hareket
etmesini ve bunun neticesi olarak sirkete za-
rar vermesini engellemektir'®. Yonetim kurulu
Uyelerinin rekabet yasaginin olmasi, yénetim
kurulu tyesinin sadakat yakumlulagunuan bir
geregidir. Sirketin, yénetim kurulu Uyeleri ile
guvene dayali biriligkisi mevcut olup yonetim
kurulu uyelerinin girket ile musterek amacla
hareket etmesi ve sirkete zarari vermesi s6z
konusu guven iliskisini zedeleyecektir?.

Kanun geregince yonetim kurulu Gyelerinin
rekabet yasagina tabi olmasinin nedeni sa-
hip olduklari sifatlaridir. Yonetim kurulu Gye-
sinin rekabet etmeme yukamlulugu bu sifat
kazanmasi ile baslar ve sifati kaybetmesi ile
sona erer?'. Ancak rekabet etmeme yukum-
lulugunun yonetim kurulu Gyesinin yonetim
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ject to non-competition is their title. The
non-competition obligation of the member
of the board of directors starts with the ac-
quisition of this title and ends with the loss
of this title?". However, if there is a request for
the non-competition obligation to continue
after the board member loses his/her posi-
tion as a board member, this may be agreed
upon by adding a provision to the articles of
association of the company?2.

Pursuant to paragraph 2 of Article 359
of the TCC, “If a legal entity is elected as a
member of the board of directors, only one
real person appointed by the legal entity on
behalf of the legal entity shall be registered
and announced together with the legal en-
tity; in addition, the fact that the registration
and announcement has been made shall be
immediately announced on the company’s
website”?, It is evident that these appointed
individuals, who replace the legal entity, are
also bound by the prohibition of competi-
tion.

In accordance with Article 363, paragraph
1 of the TCC titled “Vacancy of Member-
ship,” if a vacancy arises in the board of di-
rectors for any reason, the remaining board
members are responsible for temporarily
appointing an individual who meets the le-
gal requirements as a board member?*. This
temporary appointment is then subject to
the approval of the first general assembly
meeting. The person elected in this manner
serves until the general assembly meeting
where their appointment is presented for
approval. If approved, they will complete
the term of their predecessor. Considering
that the temporary board of directors is re-
sponsible for fulfilling the term of its prede-
cessor, there is no distinction in terms of the
non-competition obligation and the prohibi-
tion of competition between the temporary
board members and the other members of
the board of directors.

According to Article 367, paragraph 1 of the
TCC titled “Transfer of Management,” “The
Board of Directors has the authority to del-
egate the management of the company, ei-
ther wholly or partially, to one or more board
members or to a third party. This delegation
can be arranged through provisions incor-
porated in the articles of association and
internal directives issued by the board of di-
rectors”?. In cases where the management
of the company is entrusted to one or more
board members or a third party based on the

kurulu ayeligi sifatini kaybettikten sonra da
devam etmesi yonunde bir talep olmasi ha-
linde bu husus sirketin esas s6zlesmesine bir
hukum eklenerek kararlastirilabilmektedir?2.

TTK'nin 359. maddesinin 2. fikrasinda yer
alan “Bir tuzel kisi yonetim kuruluna dye se-
cildigi takdirde, tuizel kisiyle birlikte, tazel kisi
adina, tuzel kisi tarafindan belirlenen, sadece
bir gercek kisi de tescil ve ilan olunur; ayrica,
tescil ve ilanin yapilmis oldugdu, sirketin inter-
net sitesinde hemen aciklanir.”?* hukmu gere-
gince tuzel kisi yerine atanacak olan gercek
kisilerin de rekabet yasagina tabi olduklarn
konusunda tereddut yoktur.

TTK'nin “Uyeligin Bosalmasi” baslikli 363.
maddesinin 1. fikrasi kapsaminda, herhangi
bir nedenle bir tyeligin bosalmasi halinde
yonetim kurulu, kanuni sartlar haiz birini ge-
cici olarak yonetim kurulu tyeligine secip ilk
genel kurulun onayina sunar ve bu yolla se-
cilen tye, onaya sunuldugu genel kurul top-
lantisina kadar goérev yapar ve onaylanmasi
halinde selefinin suresini tamamlar?‘. Gegici
yonetim kuruly, selefinin suresini tamamlaya-
cagindan, gegici yonetim kurulu Gyeleriile di-
ger yonetim kurulu Uyeleri arasinda rekabet
etmeme yukumlulugu ve dolayisiyla rekabet
etme yasagi arasinda bir fark s6z konusu ol-
mayacaktir.

TTK'nin “Yonetimin Devri” baslikli 367. mad-
desinin 1. fikrasinda yer alan “Yonetim kurulu
esas sézlesmeye konulacak bir hiikimle, dd-
zenleyecedi bir i¢c yonergeye gore, yonetimi,
kismen veya tamamen bir veya birkac ydne-
tim kurulu tyesine veya tg¢uncu Kisiye devret-
meye yetkili kilinabilir.”?® hUkmu geregince,
yonetim kurulu, anonim sirketin esas s6z-
lesmesine koyacagi bir hukam ile yonetimi
bir veya birkac¢ yonetim kurulu Uyesine veya
ucuncu kisiye devredebilecektir. Sirket yo-
netiminin esas sozlesmesi ile bir veya birkag
yonetim kurulu Uyesine veya ucuncu kisiye
devredilmesi halinde, yonetimin devredildigi
kisinin rekabet yasagina tabi olup olmayaca-
g1 hususu gundeme gelmektedir.

Sirket yonetiminin esas sozlesme ile bir veya
birka¢ yonetim kurulu tyesine devredilmesi
halinde murahhas tye tanimi ortaya ¢ikmak-
tadir. Murahhas aye, yonetim kurulu Uyesi
olup ayni zamanda sirkette pay sahibidir.
Aynizamanda yonetim kurulu Gyesi olan mu-
rahhas tyelerin TTK'nin 335. maddesi kapsa-
minda rekabet yasagina tabi oldugu agiktir?.
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articles of association, the question arises as
to whether the individual to whom the man-
agement is delegated will be subject to the
prohibition of competition.

When the articles of association delegate
the management of the company to one or
more members of the board of directors, the
role of the managing director is established.
The managing director, who is both a board
member and a shareholder of the company,
is unequivocally subject to the prohibition of
competition as outlined in Article 335 of the
TCC?,

However, since it is not possible for the rep-
resentation and management of a joint stock
company to be carried out by the board of
directors and for the board of directors to
be continuously informed about the man-
agement of the company, especially in large
companies, persons who are not even share-
holders of the company may be appointed
outside the board due to the division of la-
bor for the management and representation
of the company. In the event that the man-
agement of the company is delegated to a
third party by the articles of association, an
executive director is referred to. Executive
directors are completely different from man-
aging directors, and executive directors are
not members of the board of directors, nor
are they required to be shareholders of the
company?. The issue of whether the execu-
tive directors are subject to non-competition
is controversial in the doctrine?.

In the doctrine, there is an opinion that exec-
utive directors are indeed subject to the pro-
hibition of competition as stipulated in Article
396 of the TCC. According to this perspec-
tive, since the board of directors entrusts its
powers of representation and management
to the executive director, the executive di-
rector assumes the role of a board member
while carrying out these delegated respon-
sibilities, possessing comparable authority.
While exercising this delegated authority, the
executive director may have access to the
company’s confidential information, trade
secrets, and documents, potentially utilizing
such information to the detriment of the com-
pany. Considering these factors, proponents
of this opinion argue that executive directors
should be subject to the non-competition ob-
ligation outlined in Article 396 of the TCC?.

According to another opinionin the doctrine,
Article 553 of the TCO titled “Non-Competi-

Bununla birlikte, anonim sirketlerde sirketin
temsil ve yonetiminin yonetim kurulu tarafin-
dan yerine getirilmesi ve yonetim kurulunun
sirketin yonetimi hakkinda surekli olarak bilgi
sahibi olmasi 6zellikle buyuk sirketlerde pek
mumkun olamayacagindan, sirketin yénetim
ve temsili icin yapilan is bolumu nedeniyle
kurul disindan hatta sirket ortagi bile olma-
yan kisiler gorevlendirilebilmektedir. Sirket
yonetiminin esas sozlesme ile uguncu bir
kisiye devredilmesi halinde ise murahhas
mudurden bahsedilmektedir. Murahhas mu-
dur, murahhas Uyeden tamamen farkli olup
murahhas muadurler yonetim kurulu Gyesi
olmadiklar gibi sirkette pay sahibi olmalari
da gerekmemektedir?’. Murahhas mudurle-
rin rekabet yasagina tabi olup olmayacaklar
hususu ogretide tartismalidir?,

Ogretide bir goras murahhas mudurlerin
TTK'nin 396. maddesi kapsaminda rekabet
yasagina tabi oldugu yénundedir. Bu goruse
gore yonetim kurulu, sirketin temsil ve yone-
timine iliskin murahhas mudure yetkilerini
devredeceginden kendisine devredilen bu
goreviyerine getirirken yonetim kurulu Uyesi
gibi hareket edecek ve yetki ydnunden bir
farki olmayacaktir. Kendisine devredilen yet-
kiyi kullanirken murahhas mudur sirket bilgi
ve belgelere ulasarak sirketin ticari sirlarina
eriserek eristigi bilgiler ile bu bilgileri sirket
aleyhine kullanabilecektir. Tum bu nedenler
g6z 6nunde bulundurularak 6gretideki bu
goruse gore murahhas mudurler Turk Tica-
ret Kanunu’'nun 396. maddesi kapsaminda
rekabet yasagina tabi olmalidir?.

Ogretideki bir diger goruse gore ise, sirke-
ti yonetim ve temsil yetkisi olan murahhas
mudur igin uygulama alani daha dar olan
TBK'nin “Rekabet Yasagi” baslikli 553. mad-
desi uygulama alani bulacaktir®.
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tion”, which has a narrower scope of appli-
cation for the executive director who has the
authority to manage and represent the com-
pany, will be applicable®.

IV. PROHIBITION OF
COMPETITION IMPOSED
ON BOARD MEMBERS
AND THE LIABILITY

OF SHAREHOLDERS
WITHIN THE SCOPE OF
NON-COMPETITION

A. The Reason for Regulating
the Prohibition of Competi-
tion Imposed on Board Mem-
bers

In joint stock companies, the members of the
board of directors are prohibited from acting
in competition with the company due to their
knowledge of the company and the obliga-
tion of loyalty arising from the existence of a
trust-based relationship with the company.
Due to his/ her position, a member of the
board of directors is privy to the secrets and
commercial information of the joint stock
company. Pursuant to their duty of loyalty,
they must use such information within the
framework of the rule of honesty and in a
manner that will not lead to unfair competi-
tion. Pursuant to Article 396 of the TCC, the
activities of the member of the board of di-
rectors must not overlap with the areas con-
sidered as commercial business in which the
joint stock company operates®'.

In this context, in order for the activity to be
considered within the scope of the prohibi-
tion of competition, both the activity of the
board member and the activity of the joint
stock company must have the characteris-
tics of commercial business. Members of the
board of directors may not engage in any
commercial business that would fall within
the scope of the company’s activity, either on
their own account or on behalf of someone
else. In addition to the fact that the activity
in the nature of commercial business cannot
be of the same type, it will not be possible for
the board of directors to enter the relevant
companies as an unlimited liability partner,
to be a founder or manager in the relevant
companies within the scope of the prohibi-
tion of competition in the relevant fields of
activity and in terms of different companies

IV. YONETIM KURULU
UYESINE GETIiRIiLEN
REKABET YASAGI VE PAY
SAHIPLERiINiN REKABET
YASAGI KAPSAMINDAKIi
SORUMLULUGU

A. Yonetim kurulu Uyesine
Getirilen Rekabet Yasaginin
Diizenlenme Nedeni

Anonim sirketlerde yonetim kurulu tyele-
rinin, sirkete dair bilgilere sahip olmasi ve
sirket ile arasinda guven esasli bir iligkinin
var olmasindan kaynakli dogan sadakat yu-
kamlulugu geregi sirket ile rekabet edecek
sekilde hareket etmeleri yasaktir. Yonetim ku-
rulu tyesi bulundugu konum geregi anonim
sirkete iligkin sirlar ve ticari bilgilere hakimdir.
S6z konusu bilgileri sadakat yukumlulugu
geregi durustluk kurali gergevesinde ve hak-
siz rekabete yol agmayacak sekilde kullan-
masi gerekir. TTK'nin 396. maddesi uyarinca
yonetim kurulu Gyesinin yaptigi faaliyetlerin
anonim sirketin faaliyet gosterdigi ticari is
niteliginde sayilan alanlar ile ¢akismamasi
gerekir®',

Bu kapsamda faaliyetin rekabet yasagi kap-
saminda degerlendirilebilmesiicin yonetim
kurulu tyesinin faaliyetinin de anonim sir-
ketin faaliyetinin de ticari is niteligini haiz
olmasi gerekir. Yonetim kurulu tyeleri sir-
ketin faaliyeti kapsamina girecek herhangi
bir ticari isi kendi veya baskasi hesabina
yapamazlar. Ticari is niteligindeki faaliyetin
ayni tur olamamasinin yani sira ilgili faali-
yet alanlarinda ve s6z konusu isleri devam-
li olarak yapan farkli sirketler bakimindan
yonetim kurulunun s6z konusu sirketlere
sinirsiz sorumlu ortak olarak girmesi, ilgili
sirketlerde kurucu veya yonetici olmasi da
rekabet yasagi kapsaminda mumkun olma-
yacaktir. S6z konusu yasak ancak sirketler
bakimindan gecerli oldugundan dernekler
ve vakiflar basta olmak Gzere mal ve/ veya
kisi topluluklarina katilim rekabet yasagina
aykinlik teskil etmez.
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that carry out the said activities on a contin-
uous basis. Participation in property and/or
person organizations, particularly associa-
tions and foundations, does not violate the
aforementioned limitation of competition
because it only applies to companies.

There are exceptions to the prohibition of
competition for the members of the board
of directors. Namely, if the general assem-
bly of the company grants permission to the
member of the board of directors, the mem-
ber of the board of directors may operate
in the fields that fall within the scope of the
activities of the joint stock company without
exceeding the limits of this permission®2.
Although it is controversial in the doctrine,
in the event that the powers of the board of
directors are delegated, the prohibition of
competition will also arise in terms of the
person or persons to whom such powers
are delegated. This is because the person
to whom the powers of the board of direc-
tors are delegated may have as much control
over the secrets and commercialinformation
of the joint stock company as the member
of the board of directors®. In the event of a
breach of the non-competition clause, the
company may exercise its optional rights un-
der Article 396 of the TCC against the mem-
ber of the board of directors who violated
the prohibition.

B. The Liability of Sharehold-
ers who are not Board Mem-
bers within the Scope of the
Prohibition of Competition

There is no specific regulation regarding the
prohibition of competition for shareholders
who are not members of the board of direc-
tors®%. However, within the scholarly dis-
course, there are opinions suggesting that
shareholders have an obligation to maintain
confidentiality in this context, stemming
from the general duty of loyalty based on
the principle of honesty. It should be not-
ed that in joint stock companies, the focus
is on the capital rather than the individual
shareholder, making it difficult to establish a
trust-based relationship between the share-
holder and the company through personal
actions?®. Given the nature of joint stock
companies as capital-based partnerships,
the contribution of shareholders towards
achieving the purpose of the partnership lies
in fulfilling their capital obligations. There-
fore, when assessing the element of a trust-
based relationship, it is essential to examine

Rekabet yasaginin yonetim kurulu tyeleri
acisindan istisnalar bulunmaktadir. Séyle
ki, sirket genel kurulu yénetim kurulu Gyesi-
ne izin veriyor ise, yonetim kurulu Uyesi bu
iznin sininni asmadan anonim sirketin faali-
yeti kapsamina giren alanlarda faaliyet gos-
terebilecektir®2. Doktrinde tartigsmali olmakla
birlikte, yonetim kuruluna ait yetkilerin devri
s6z konusu oldugunda s6z konusu yetkile-
rin devredildigi kisi veya kisiler bakimindan
da rekabet yasagi gundeme gelecektir. Zira
yonetim kurulu yetkilerinin devredildigi kim-
se anonim sirkete iliskin sir ve ticari bilgilere
yonetim kurulu Uyesi kadar hakim olabilmek-
tedir®. Rekabet yasagina aykirilik gandeme
geldigi takdirde yasaga aykiri islemi gercek-
lestiren yonetim kurulu Uyesine karsi sirket,
TTK'nin 396. maddesinde belirtilen se¢imlik
haklarini kullanabilecektir.

B. Yéonetim Kurulu Uyesi Ol-
mayan Pay Sahiplerinin Re-
kabet Yasagi Kapsamindaki
Sorumlulugu

Yonetim kurulu Gyesi olmayan pay sahipleri
icin herhangi bir rekabet yasagi duzenleme-
si bulunmamaktadir®®, Ancak doktrinde pay
sahibinin durustluk kuralindan dogan sada-
kat yukumlulugune tabi olmasi nedeniyle bu
baglamda pay sahibinin sir tutma yukamlulu-
gu altinda oldugunu ileri suren gorusgler mev-
cuttur®®, Anonim ortakliklarda ortaktan ziyade
sermayenin 6n planda olmasi sebebiyle pay
sahibinin sahsi bir edimi araciligi ile anonim
ortaklik ile kendisi arasinda olusan guven
esasli bir iliskiden bahsetmek her ortaklik icin
mumkuan olmayacaktir. Nitekim anonim or-
takliklarinin niteligi geredi sermaye ortakligi
olmalari sebebiyle, pay sahiplerinin ortakligin
amacinin gerceklesmesiicin katki saglayacak-
lan alan taahhut ettikleri sermaye bedelinin
ifasidir. Burada guven esasli iliski unsurunu
incelerken bakilmasi gereken, somut olayda
ortakligin yapisi ve pay sahiplerinin somut
olay kapsaminda ortaklik ile olan iliskisidir®.

ANONIM ORTAKLIKTA YONETIM KURULU UYESININ REKABET YASAGI

the specific circumstances, the structure of
the partnership, and the shareholders’ rela-
tionship with the company?®.

The nature of joint stock companies as cap-
ital-based partnerships results in sharehold-
ers not having a duty of loyalty towards other
shareholders or the company, unlike board
members. When considering the element of
a trust-based relationship, it is crucial to ex-
amine the specific circumstances and struc-
ture of the partnership on a case-by-case ba-
sis. The principle of honesty, as stipulated in
Article 2 of the Turkish Civil Code No. 4721,
states that “Everyone is obliged to comply
with the rules of honesty when exercising
their rights and fulfilling their obligations.”
imposing a general obligation on everyone
to act in accordance with the rules of hones-
ty when exercising their rights and fulfilling
their obligations®. The potential obligation
of loyalty that may arise from this principle
of honesty should be evaluated within the
context of specific events. The varying re-
lationships between shareholders and the
joint stock company due to the company’s
structure contribute to the differing opinions
within the doctrine.

V.LIMITS OF NON-COM-
PETITION

The prohibition of competition is not man-
dated by law, allowing board membersto en-
gage in activities covered by the prohibition
with the consent of the general assembly.
Transactions undertaken with the permis-
sion or authorization of the general assembly
must adhere to the limits set by the assembly.
If deemed necessary, it is possible to chal-
lenge these permissions and authorizations
through an action for annulment?,

Limitations on non-competition can be ex-
amined under three main categories: subject
matter, duration, and location. Each of these
aspects plays a significant role in defining
the parameters and limitations of the prohi-
bition.

A. Limits in Terms of Subject
Matter

The limitation of the prohibition of compe-
tition in terms of subject matter pertains
to the business activities specified in the
company'’s articles of association. Engag-
ing as a representative or principal in mat-

Anonim ortakliklarin sermaye ortakligi nite-
ligini haiz olmalari, pay sahiplerinin yone-
tim kurulu tyelerinden farkli olarak diger
pay sahiplerine ve anonim ortakliga karsi
bir sadakat yakumlulugunan soz konusu
olmamasina yol agmaktadir. Guven esasli
iliski unsuru degerlendirilirken somut olay
bazinda ortakligin yapisina dair inceleme
yapilmasinin gerekliligi ise pay sahiplerinin,
4721 sayili Tark Medeni Kanunu (“TMK") 2.
maddesinin “Herkes, haklarini kullanirken ve
borg¢larini yerine getirirken durustluk kural-
larina uymak zorundadir.” hukmu uyarinca
tabi olduklari durustluk kurali ve s6z konusu
darastluk kurali nedeniyle dogmasi muhte-
melen sadakat yakumlulagudur®’. Somut
olaylar cercevesinde durustluk kuralindan
dogan sadakat yukumluluguanan sinirlari in-
celenmeli ve pay sahiplerinin sorumlulugu
bu kapsamda degerlendirilmelidir. Doktrin-
de ilgili konu hakkinda farkli géruslerin var
olmasinin en buyuk nedeni, pay sahiplerinin
anonim ortaklikla iligkisinin ortaklik yapisina
gore degiskenlik gosterebilecek olmasidir.

V. REKABET YASAGININ
SINIRLARI

Rekabet yasagi kanunda emredici bir dtizen-
leme ile yer almamaktadir. Bu nedenle yone-
tim kurulu Gyesinin rekabet yasagi genel ku-
rulunizniile yasak kapsaminda olan iglemleri
gerceklestirebilirler. Genel kurulun izni veya
icazeti ile gerceklestirecekleri bu islemler
genel kurulun kararlastirdigi sinirlar cerceve-
sinde olacaktir. S6z konusu izin ve icazetlere
karsi iptal davasi acmak mumkundur®,

Rekabet yasagina iliskin sinirlar konu baki-
mindan, stre bakimindan ve yer bakimin-
dan olmak Uzere ¢ alt baslik altinda ince-
lenebilir.

A. Konu Bakimindan

Rekabet yasaginin konu bakimindan sinin
sirket ana sozlesmesinde yazili olan isletme
konularini kapsamaktadir, ana sézlesmede
yer alan isletme konulari haricindeki konu-
lar ve sirket ana s6zlesmesinde yer almasina
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ters unrelated to these business activities,
or in activities that the company does not
actively pursue despite being included in
the articles of association, does not pose
a conflict®®.

However, when it comes to activities explic-
itly mentioned in the articles of association
and actively pursued by the company, en-
gaging in similar activities on one’s own
behalf or on behalf of another entity would
fall under the scope of the prohibition of
competition“0,

The violation of the prohibition of competi-
tion occurs when a board member engages
in commercial activities that fall within the
company'’s field of activity for their personal
gain or on behalf of another person. Article
396/1 of the TCC serves as the legal basis for
setting the limits of the prohibition in terms
of subject matter. This provision states that
“A board member may not conduct com-
mercial transactions falling within the com-
pany’s field of activity for their personal gain
oron behalf of another person. Additionally,
they may not become a partner with unlim-
ited liability in a company engaged in the
same type of commercial business without
obtaining the authorization of the general
assembly”. According to this provision, the
conditions that need to be fulfilled for the
prohibition of competition to apply include
the activity falling within the subject matter
of the company'’s business, the activity be-
ing of a commercial nature, and the board
member performing the activity on their
own or on behalf of another person.

B. Limits in Terms of Duration

The period of non-competition commences
upon the assumption of the board member-
ship position and concludes upon the termi-
nation of the board membership title. How-
ever, this duration can be extended through
a contractual non-competition clause. Al-
though Article 396 of the TCC, which gov-
erns non-competition, does not explicitly
specify the duration of the non-competition,
its applicability begins with the acquisition
of the board membership title, subjecting
the board member to the non-competition
obligations towards the joint stock compa-
ny. Conversely, once the board membership
title is terminated, the provisions of the afore-
mentioned article cease to apply, allowing
the former board member to compete freely
with the joint stock company. If the intention

ragmen sirketin fiilen ugrasmadigi isler ile
ilgili vekaleten veya asaleten faaliyet goste-
rilmesinde bir sakinca yokturs®,

Sirket ana sozlesmesinde yazan ve sirketin
fiilen ugrastigi isler bakimindan ayni faaliyet
alanindaki islerin kendi adina ve hesabina
veya bagkasi adina ve hesabina yapilmasi
rekabet yasagina tabi tutulmustur4®.

Yonetim kurulu Gyesinin ortakligin faaliyet
alanina giren ticari isleri kendisinin veya bas-
kasinin hesabinda yapmasi rekabet yasagi
ihlalini olusturmakta olup TTK'nin 396/1.
maddesinin “Yénetim kurulu Gyelerinden
biri, genel kurulun iznini almaksizin, sirketin
isletme konusuna giren ticari ig turanden bir
islemi kendi veya baskasi hesabina yapama-
yacadi gibi, ayni tar ticari islerle ugrasan bir
sirkete sorumlulugu sinirsiz ortak sifatiyla da
giremez.” hukmu, yasagin konu bakimindan
sinirlarinin kanuni dayanagini olusturmakta-
dir. ilgili hukum uyarinca rekabet yasaginin
gundeme gelmesi icin gerekli olan sartlar
s0z konusu faaliyetin ortakligin isletme ko-
nusuna dahil olmasi, yine bu faaliyetin ticari
is niteligini haiz olmasi ve yonetim kurulu
Uyesinin s6z konusu faaliyeti kendisinin veya
baskasinin hesabina yapmasidir.

B. Siire Bakimindan

Rekabet yasad sure olarak, yénetim kurulu
uyeligi sifatinin kazanilmasiyla baslar ve yine
yonetim kurulu tyeligi sifatin kaybedilmesiy-
le ortadan kalkar. S6zlesmeden dogan reka-
bet yasag! ile s6z konusu sure uzatilabilir.
Rekabet yasaginin sure bakimindan sinirlari
TTK'nin rekabet yasagini duzenleyen 396.
maddesinde acgikgca belirtilmemis olmasi-
na karsin, ilgili maddenin uygulama alani,
yonetim kurulu tyesinin anonim ortakliga
kars! rekabet yasagi kapsaminda sorumlu
olabilmesini saglayan yonetim kurulu Gyesi
sifatinin kazanilmasiile olusur. Yine bu sifatin
sona ermesi ile yani yonetim kurulu tGyesinin
uyelik sifatini bir sekilde kaybetmesi ile de
ilgili kanun maddesinin uygulama alani kal-
mayacak olup yonetim kurulu Uyesinin ano-
nim ortaklik ile rekabet etmesine herhangi bir

ANONIM ORTAKLIKTA YONETIM KURULU UYESININ REKABET YASAGI

is to prevent competition even after the termi-
nation of the board membership title, parties
have the option to enter into a non-competi-
tion agreement. By doing so, they can restrict
the former board member from engaging in
competitive activities against the company
even after the termination of their member-
ship*'.

C. Limits in Terms of Location

The limitation of non-competition in terms
of location, similar to the limitation in terms
of duration, is not explicitly specified in the
law. However, according to scholarly opin-
ions, it is permissible to impose geographic
limitations on non-competition. The prima-
ry rationale behind this limitation is that if a
board member engages in activities with-
in the same industry but outside the geo-
graphical areas of the joint stock company’s
operations, it does not create a competitive
relationship, and therefore does not pose a
threat to the interests of the company*2.

In this context, the prohibition of competition
is limited to the geographic location where
the company conducts its commercial op-
erations. Individuals bound by the prohibi-
tion may engage in the same commercial
activities in locations outside the company’s
operational area*®. For instance, if the joint
stock company’s scope of activity is limited
to a district, province, or country, the area of
the non-competition prohibition is delimited
to that specific region as defined by the field
of activity**. Consequently, the board mem-
ber is prohibited from carrying out identical

engel kalmayacaktir. Uyelik sifatinin sonlan-
masindan sonra da rekabetin engellenmesi
amaclaniyor ise kanunun bu kapsamda bir
yasak getirmemesi sebebiyle taraflar, rekabet
yasagi sozlesmesi akdederek Uyelik sifatinin
sonlanmasindan sonra ortaklik ile ydnetim
kurulu Gyesinin rekabet etmesine engel ola-
bilecektir*'.

C. Yer Bakimindan

Yer bakimindan rekabet yasaginin sinirlan-
dinlmasi da sure bakimindan sinirlandiril-
masi gibi kanunda acgikca belirtilmemistir
ancak doktrindeki gorusler uyarinca reka-
bet yasaginin cografi olarak sinirlandiril-
masI mumkundur. Yasagin yer bakimindan
sinirlandirilmasindaki temel neden, anonim
ortakligin cografi olarak faaliyet alanlar di-
sinda yonetim kurulu Gyesinin ayni faaliyet
dalinda islem yapmasinin rekabet iliskisini
olusturmadigi bundan dolayi da ortakligin
menfaatinin zarar gérmeyecek olmasidir®.

Rekabet yasagi bu kapsamda, sirketin ticari
faaliyetini yarattagu yer ile sinirlandinlmig-
tir. Yasaga tabi kisiler, ayni konuda ticari is
ile ilgili sirketin faaliyet gosterdigi yer disin-
daki yerlerde faaliyet gosterebilir3. Ornegin
anonim ortakligin faaliyet alani bir il¢e, bir
il veya bir tlke ile sinirli ise faaliyet alaninin
tespiti ile rekabet yasaginin gegerli oldugu
alan da bu bolge ile sinirli olup s6z konusu
alanda yonetim kurulu Uyesi ayni faaliyeti
gerceklestiremeyecektir*t, Aksi takdirde
rekabet iliskisinin olugmadigi bir ortamda
uyenin rekabet 6zgurlugunan sinirlandi-
rilmasi, kisinin anayasa ile guvence altina
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activities within that designated area. Im-
posing restrictions on the member’s free-
dom to compete in an environment lacking
any competitive relationship would unduly
encroach upon the constitutionally guaran-
teed freedom to compete, unless justified by
a legitimate reason.

V1. PROVISIONS AND
CONSEQUENCES OF
NON-COMPETITION

A. Sanctions

1. Sanctions Explicitly Mentioned
in the Legislation

Under Article 396 of the TCC, titled “Non-Com-
petition”, it is regulated that the members of
the board of directors may not engage in a
commercial transaction that falls within the
scope of the company’s business on their
own behalf or on behalf of others, nor may
they enter into a company engaged in the
same type of commercial business as a part-
ner with unlimited liability, without obtaining
the permission of the general assembly, and
in case of violation of this provision, the com-
pany has the right to demand compensation
from the members of the board of directors or
to deem the transaction as made on behalf of
the company and to claim that the benefits
arising from the contracts made on behalf of
third parties belong to the company*.

a. Damages

As mentioned above, in the event that a
member of the board of directors engages in
a commercial transaction that falls within the
scope of the company’s business on his own
account or on behalf of another person, or
enters into a company engaged in the same
type of commercial business as a partner with
unlimited liability, without obtaining the au-
thorization of the general assembly, the com-
pany has the right to demand compensation
from the members of the board of directors.

To claim compensation from the board of
directors for violating the non-competition
clause, the company must have suffered a
loss of profit or damage as a result of the fact
that the transaction in question was not car-
ried out on its own behalf and account, and
this damage must be proven?.

alinmis olan rekabet 6zgurlugunua hakli bir
sebep olmaksizin kisitlanmasini gindeme
getirecektir.

VI. REKABET YASAGINA
AYKIRILIGIN HUKUM VE
SONUCLARI

A. Yaptirnmlar

1. Mevzuatta Acikca Zikredilen
Yaptinimlar

TTK'nin “Rekabet Yasag1” baslikli 396. mad-
desi kapsaminda yonetim kurulu Uyelerinin
genel kurulun iznini almaksizin sirketin is-
letme konusuna giren ticari is turanden bir
islemi kendi veya baskasi hesabina yapa-
mayacagi gibi, ayni tar ticari islerle ugrasan
bir sirkete sorumlulugu sinirsiz ortak sifatiyla
da giremeyecegi, bu hukme aykiri hareket
etmesi halinde ise sirketin yonetim kurulu
Uyelerinden tazminat isteme veya yapilan is-
lemi sirket adina yapilmis saymak ve Gigincu
kisiler hesabina yapilan s6zlesmelerden do-
gan menfaatlerin sirkete ait oldugunu dava
etme hakki oldugu duzenlenmistir?®,

a. Tazminat

Yukarida da belirtmis oldugumuz tzere yo6-
netim kurulu tyesinin genel kurulun iznini
almaksizin sirketin isletme konusuna giren
ticari is taranden bir islemi kendi veya bas-
kasi hesabina yapmasi veya ayni tar ticari
islerle ugrasan bir sirkete sorumlulugu si-
nirsiz ortak sifatiyla girmesi halinde, sirketin,
yonetim kurulu Uyelerinden tazminat isteme
hakki s6z konusudur.

Sirketin, rekabet yasaginiihlal etmesi nedeni
ile yonetim kurulu Uyelerinden tazminat talep
etmesi icin sirketin s6z konusu islemin ken-
di ad ve hesabina yapilmamis olmasindan
dogan kar kaybinin meydana gelmis olmasi
veya zarara ugramis olmasi ve ugradigi bu
zarari ispatlamasi gerekmektedir®.

ANONIM ORTAKLIKTA YONETIM KURULU UYESININ REKABET YASAGI

b. Deeming the Transaction Made
on Behalf of the Company

Another type of sanction mentioned in Ar-
ticle 396 of the TCC is the deeming of the
transaction made by the board member in
violation of the prohibition of competition as
made on behalf of the company.

However, this sanction will not be applica-
ble if the member of the board of directors
enters the company dealing with the same
subject matter as an unlimited liability part-
ner. The said sanction can only be applied if
the members of the board of directors per-
form a commercial transaction on their own
or someone else’s account, which falls with-
in the company'’s field of operation, without
obtaining the authorization of the general
assembly.

Contrary to the compensation claim, the
company is not required to suffer a loss in
order to apply the sanction in question. In
the event that a sanction is imposed on the
members of the board of directors to deem
the transaction in which the members of
the board of directors violated the compe-
tition obligation as made on behalf of the
company, the company will not be able to
claim compensation from the members of
the board of directors due to the wording of
the law*2,

“In this option, the company does not be-
come a party to the transaction between the
third party and the member by replacing the
member”4°, Pursuant to Article 205 of the
TCO titled “Assignment of the Contract”,
agreements between the assignor and the
assignee, which are based on the prior au-
thorization given or subsequently approved
by the other party remaining in the contract,
are also subject to the provisions on assign-
ment of the contract®.

Since the board of directors’ request to
have their transactions considered to be
performed on the company’s behalf is not
recognized as a contractual transfer, the
company will not be liable for the debts and
expenses of the board members. The mem-
bers of the board of directors who violate the
prohibition of competition will be liable for
such debts and expenses, and the company
will be able to take over the benefits arising
from the transaction subject to the prohibi-
tion of competition.

b. Yapilan islemi Sirket Adina Ya-
pilmis Saymak

TTK'nin 396. maddesinde bahsedilen bir di-
ger yaptinm turd ise yonetim kurulu tyesinin
rekabet yasagini ihlal ederek yapmis oldugu
islemin sirket adina yapilmis sayilmasidir.

Ancak bu yaptinm yoénetim kurulu Uyesinin
ayni konu ile ugrasan sirkete sinirsiz sorumlu
ortak olarak girmesi halinde s6z konusu yap-
tinrm uygulama alani bulmayacaktir. Bahse
konu yaptinm ancak ve ancak yonetim kuru-
lu tyelerinin genel kurulun iznini almaksizin
sirketin isletme konusuna giren ticari is tarun-
den bir islemi kendi veya baskasi hesabina
yapmasl halinde uygulanabilecektir.

So6z konusu yaptinmin uygulanabilmesi i¢in
tazminat talebinin aksine sirketin zarara ug-
ramasl kosulu aranmamaktadir®’. Yénetim
kurulu dyelerinin rekabet yukumlalugunu
inlal etmis oldugu islemi sirket adina yapilmis
sayllmasi yonunde yonetim kurulu tyelerine
yaptinm uygulanmasi halinde, sirket, kanu-
nun lafzi geregi*® yonetim kurulu Gyelerinden
tazminat talebinde bulunamayacaktir.

“Bu secenekte sirket Uiyenin yerine gegerek
ucuncu kisi ile Gye arasindaki islemin tarafi
haline gelmez"4°. TBK'nin “Sézlesmenin Dev-
ri” baslikli 205. maddesi geregince s6zlesme-
yi devralan ile devreden arasinda yapilan ve
sozlesmede kalan diger tarafca 6nceden ve-
rilen izne dayanan veya sonradan onaylanan
anlasmalar da so6zlesmenin devri hukumleri-
ne tabidir®.

Sirketin, yonetim kurulu Gyelerinden yaptik-
lari iglemi sirket adina yapilmis sayilmasi yo-
nundeki talebinin bir s6zlesme devri kabul
edilmemesi nedeniyle sirket, yonetim kurulu
uyelerinin bor¢ ve masraflarindan sorumlu
olmayacaktir. Rekabet yasaginiihlal eden yo-
netim kurulu Gyeleri s6z konusu borclardan
ve masraflardan sorumlu olacak olup rekabet
yasagina konu islemden dogan menfaatleri
sirket devralabilecektir.
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c. Benefits Arising From the Con-
tracts Made by the Members of
the Board of Directors on Behalf
of Third Parties to the Company

The last sanction mentioned in the first
paragraph of Article 396 of the TCC is the
assignment of the benefits arising from the
contracts made by the members of the board
of directors on behalf of third parties to the
company®'.

In order for this sanction to be applicable,
the board member must have carried out
the transaction violating the competition
obligation on behalf of a third party and the
board member must benefit from the transac-
tion carried out on behalf of the third party.
However, if no benefit has yet been derived
from the contractual relationship in which
the member of the board of directors has
breached the competition obligation, the
company may request the transfer of the
claim rights regarding the benefit by the
member of the board of directors®2

Unlike the sanction stipulating that the
member of the board of directors shall be
deemed to have made the transaction that
violates the competition obligation on behalf
of the company, the said sanction may also
be applied in the event that the member of
the board of directors enters into a company
operating in the same field as an unlimited
liability partner.

Since the obligation not to compete with the
company is an obligation imposed only on
the member of the board of directors, the lia-

c. Yonetim Kurulu Uyelerinin
Uclincu Kisiler Hesabina Yapmis
Oldugu S6zlesmelerden Dogan
Menfaatlerin Sirkete Verilmesi

TTK'nin 396. maddesinin ilk fikrasinda bah-
se konu olan son yaptirim ise yonetim kurulu
Uyelerinin Gguncu kisiler hesabina yapmis
oldugu so6zlesmelerden dogan menfaatle-
rin sirkete verilmesi bir diger tabir ile temlik
edilmesidir®'.

S6z konusu yaptinmin uygulama alani bul-
masi i¢in yonetim kurulu tyesinin rekabet
yukumlalugunu ihlal eden iglemi bir uguncu
kisi adina gerceklestirmis olmasi ve yonetim
kurulu Gyesinin G¢uncu kisi adina gercek-
lestirmis oldugu islemden fayda elde etmesi
gerekmektedir. Fakat yonetim kurulu Gyesi-
nin rekabet yakumlulugunu ihlal etmis oldu-
gu sozlesme iligkisinden hentz bir menfaat
saglanmadi ise, sirket, menfaate iliskin talep
haklarinin yonetim kurulu Uyesi tarafindan
kendine devredilmesini talep edebilecek-
tirs2,

Bahse konu yaptirim, yonetim kurulu Gyesi-
nin rekabet yukamlulaguna ihlal niteligi ta-
slyan islemi sirket adina yapmis sayilacagi
yonundeki yaptinmdan farkli olarak yonetim
kurulu tyesinin ayni konuda faaliyet goste-
ren bir sirkete sinirsiz sorumlu ortak olarak
girmesi halinde de uygulama alani bulabi-
lecektir.

Sirket ile rekabet etmeme yukumlulugu yal-
nizca yonetim kurulu Gyesine yuklenen bir
yukumluluk oldugundan, yonetim kurulu
Uyelerinin Gg¢uncu kisiler hesabina yapmis
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bility of such third parties against the compa-
ny for breach of non-competition cannot be
mentioned due to the contracts made by the
members of the board of directors on behalf
of third parties.

2. Other Sanctions

Although not mentioned in the legislation,
the doctrine mentions sanctions such as
the withdrawal of a member of the board of
directors of a joint stock company from the
company, dismissal of the members of the
board of directors, request for interim injunc-
tion and imposition of penal clauses.

a. Withdrawal of the Member from
the Company

Article 396 of the TCC stipulates that “en-
tering into a company engaged in the same
type of commercial business as an unlimited
partner” is considered to be within the scope
of non-competition®s.

Although it is not regulated under the leg-
islation, it is accepted in the doctrine that if
the members of the board of directors violate
the non-competition obligation by entering
into a company engaged in the same type
of commercial business as the company in
which they are a member of the board of di-
rectors as an unlimited partner, the members
of the board of directors may be requested
to withdraw from the company in which they
have entered as an unlimited partner®.

b. Dismissal of the Member

Pursuant to Article 364 of the TCC titled “Dis-
missal”, even if they are appointed by the arti-
cles of association, the members of the board
of directors may be dismissed at any time by
aresolution of the general assembly, provid-
ed thatthere is a relevantitem on the agenda
orthereis ajust cause evenif there is noitem
on the agenda®s.

Although the legislation does not include a
sanction for the dismissal of a member of the
board of directors in the event of a breach
of the non-competition obligation, since the
members of the board of directors can be
dismissed at any time by the decision of the
general assembly, the general assembly will
be able to dismiss the relevant members of
the board of directors in the event of a breach
of the non-competition obligation by a mem-
ber of the board of directors®.

oldugu sozlesmeler nedeni ile s6z konusu
ucuncu kisilerin sirkete karsi bir rekabet ya-
sagininihlali kapsaminda sorumlulugundan
bahsedilemeyecektir.

2. Diger Yaptirimlar

Her ne kadar mevzuat kapsaminda bahse-
dilmemis olsa da ogretide anonim sirketin
yonetim kurulu tyesinin katildigi sirketten
cekilmesi, yonetim kurulu tyelerinin azli, ih-
tiyati tedbir talebi ve cezai sart uygulanmasi
gibi yaptinmlardan bahsedilmektedir.

a. Uyenin Katildig: Sirketten Ce-
kilmesi

TTK'nin 396. maddesinde “ayni tur ticari is-
lerle ugrasan bir sirkete sorumlulugu sinirsiz
ortak sifatiyla girmenin” rekabet yasagi kap-
saminda kabul edildigi hususuna yer veril-
mistirss,

Yonetim kurulu ayelerinin, yonetim kurulu
uyesi olduklari sirket ile ayni tar ticari islerle
ugrasan bir sirkete sorumlulugu sinirsiz ortak
sifatiyla girerek rekabet yukumlulagunu ihlal
etmesi halinde, yonetim kurulu tyelerinin si-
nirsiz ortak sifatiyla girmis olduklari sirketten
cekilmesinin talep edilebilecegi her ne kadar
mevzuat kapsaminda duzenlenmemis olsa
da ogretide kabul edilmektedir®*.

b. Uyenin Azli

TTK'nin “Goérevden Alma” baslikli 364. mad-
desine gore, esas sozlesme ile atanmis olsa-
lar dahi gindemde ilgili bir maddenin bulun-
masl veya gundemde madde bulunmasa bile
hakli bir sebebin varligi s6z konusu oldugu
halde yonetim kurulu tyeleri genel kurul ka-
rariyla her zaman goérevden alinabilirler®®.

Mevzuatta yonetim kurulu Uyesinin sirkete
karsi rekabet etmeme yukumlulagunu ihlal
etmesi halinde Uyenin azledilebilecegine
iliskin bir yaptinm yer almamasina karsin, ge-
nel kurul karariyla yonetim kurulu tyeleri her
zaman azledilebileceginden, yonetim kurulu
uyesinin rekabet yasaginiihlali halinde genel
kurulilgili yonetim kurulu Gyelerini azledebi-
lecektir®s.
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c. Request for Precautionary Mea-
sure

Pursuant to Article 61 of the TCC titled “Pre-
cautionary Measures”, upon the request of
the person who has the right to file a lawsuit,
the court may decide to preserve the existing
situation as it is, to prohibit unfair competi-
tion, or to eliminate the material situation re-
sulting from unfair competition®’.

For the members of the board of directors
who violate the non-competition obligation,
the persons authorized to represent the com-
pany may apply to the court and request an
interim injunction. For this purpose, it is not
necessary for the members of the board of
directors to decide unanimously®®.

d. Penalty Clause

Pursuant to Paragraph 1 of Article 179 of
the TCO, if a penalty is agreed for non-per-
formance or improper performance of a con-
tract, the creditor may demand the perfor-
mance of either the obligation or the penalty,
unless otherwise agreed in the contract®.

It is possible to stipulate in the articles of
association of the company that a penalty
clause shall be paid in case the members of
the board of directors violate their non-com-
petition obligations®. If such a penalty clause
isincluded in the articles of association of the
company, in the event that the members of
the board of directors violate their non-com-
petition obligations, a penalty clause may
be demanded from the said members of the
board of directors pursuant to the articles of
association of the company, on the grounds
that the contract has not been performed at
all or as required, pursuant to paragraph 1 of
Article 179 of the TCO.

B. Procedure in the Imposi-
tion of Sanctions

1. Authorization

Pursuant to paragraph 2 of Article 396 of the
TCC, in the event that one of the members
of the board of directors, without obtaining
the authorization of the general assembly,
carries out a transaction on his own account
or on behalf of another person, or enters into
a company engaged in the same type of
commercial business as the company, as a
partner with unlimited liability; The optional

c. intiyati Tedbir Talebi

TTK'nin “intiyati Tedbirler” baslikli 61. mad-
desine gore, dava agma hakkini haiz bulunan
kimsenin talebi Gzerine mahkeme, mevcut
durumun oldugu gibi korunmasina, haksiz
rekabetin men’ine, haksiz rekabetin sonucu
olan maddi durumun ortadan kaldirilmasina
karar verebilecektir®’.

Rekabet etmeme yukumlulagunu ihlal eden
yonetim kurulu Gyeleri icin sirketi temsile
yetkili olan kisiler mahkemeye basvurarak
ihtiyati tedbir talep edebilecektir. Bununi¢in
yonetim kurulu Gyelerinin oybirligi ile karar
vermelerine gerek yoktur®®,

d. Cezai Sart

TBK’'nin 179. maddesinin 1. fikrasi geregin-
ce, bir s6zlesmenin hic¢ veya geregi gibi ifa
edilmemesi durumu i¢in bir ceza kararlasti-
nlmigsa, aksi sdzlesmeden anlasilmadikga
alacakli, ya borcun ya da cezanin ifasini iste-
yebilmektedir®.

Sirket esas sdzlesmesiile ydonetim kurulu Gye-
lerinin rekabet etmeme yukumlulukleriniihlal
etmeleri halinde cezai sart denecegine ilis-
kin bir duzenleme yapilmasi muamkundure®.
Sirket esas s6zlesmesine bu ydonde bir cezai
sart hukmunun eklenmesi halinde, yonetim
kurulu tyelerinin rekabet etmeme yukumlu-
luklerini ihlal etmesi durumunda sirketin esas
sozlesmesi geregince sz konusu yonetim
kurulu tyelerinden sdzlesmenin hic veya ge-
redi gibi ifa edilmediginden bahisle TBK'nin
179. maddesinin 1. fikrasi uyarinca cezai sart
talep edilebilecektir.

B. Yaptirimlarin Uygulanma-
sinda Usul

1. Yetki

TTK'nin 396. maddesinin 2. fikrasi gere-
gince, yonetim kurulu tyelerinden birinin,
genel kurulun iznini almaksizin, sirketin is-
letme konusuna giren ticari is turanden bir
islemi kendi veya baskasi hesabina yapmasi
veya sirket ile ayni tur ticari iglerle ugrasan
bir sirkete sorumlulugu sinirsiz ortak sifatiy-
la girmesi halinde; ilgili ihlali gerceklestiren
yonetim kurulu Gyesi veya Uyelerinden sirket
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right to request compensation on behalf of
the company from the member or members
of the board of directors who committed the
relevant violation, or to deem the transaction
as made on behalf of the company instead of
compensation, and to sue that the benefits
arising from the contracts made on behalf
of third parties belong to the company, be-
longs to one or more of the members of the
board of directors other than the member
of the board of directors who violated the
non-competition®’.

2. Exercise of Electoral Rights

Pursuant to the wording of the law, it is pos-
sible to choose only one of the sanctions
set forth in paragraph 1 of Article 396 of
the TCC. Therefore, for the board member
who violates the non-competition obliga-
tion, the members of the company’s board
of directors, other than the member who
committed the said violation, may choose
only one of the rights regulated in the law,
and all rights regulated in the law cannot
be exercised together.

The exercise of the right of choice by the
board of directors is a right that gives rise
to novelty. For this reason, it is not possi-
ble to revoke this declaration after declar-
ing which right has been exercised to the
member®?,

Pursuant to paragraph 2 of Article 154 ti-
tled “Interruption of the Statute of Limita-
tions” of the TCO, the legal remedies for
the exercise of the optional rights regulat-
ed in paragraph 1 of Article 396 of the TCC
must be of a nature to interrupt the statute
of limitations. Therefore, the board of direc-
tors must exercise its elective rights arising
from the legislation through litigation. The
request of the board of directors to exer-
cise any optional right other than through
litigation cannot be considered as a claim
on behalf of the company in terms of the
optional rights regulated under Article 396
of the TCC.

3. Competent and Mandated
Court

The lawsuit to be filed due to the violation of
the non-competition obligation of the board
member in a joint stock company is an abso-
lute commercial lawsuit pursuant to Article
4 of the TCC®.

adina tazminat isteme veya tazminat yerine
yapilan islemi sirket adina yapilmis sayma ve
Ucuncu kisiler hesabina yapilan sozlesmeler-
den dogan menfaatlerin sirkete ait olduguna
iliskin dava etme haklarindan birinin secilme-
sine yonelik secimlik hak, rekabet yasagini
inlal eden yonetim kurulu tyesinin disindaki
yonetim kurulu Gyelerinden biri veya birka-
¢ina aittir®".

2. Secim Haklarinin Kullanilmasi

Kanunun lafzi geregince, TTK'nin 396. mad-
desinin 1. fikrasinda yer alan yaptinmlardan
yalnizca birinin secilmesi mumkandur. Bu ne-
denle rekabet etmeme yukumlualugunu ihlal
eden yonetim kurulu Uyesi icin s6z konusu
ihlali gerceklestiren tye haricindeki sirketin
yonetim kurulu Gyeleri kanunda duzenlenen
haklardan yalnizca birini secebilecek olup
kanunda duzenlenmis olan tam haklan bir-
likte kullanilamayacaktir.

Yonetim kurulunun se¢im hakkini kullanma-
si yenilik doguran bir hak niteligindedir. Bu
nedenle hangi hakkin kullanildigi tyeye be-
yan edildikten sonra bu beyandan dénmek
muamkun degildire2

TBK'nin “Zamanasiminin Kesilmesi” baslikli
154. maddesinin 2. fikrasi geregince, TTK'nin
396. maddesinin 1. fikrasinda duzenlenmis
olan secimlik haklarin kullanilmasinda yasal
yollar zamanasimini kesecek nitelikte olmak
zorundadir. Bu nedenle yonetim kurulu mev-
zuattan dogan secimlik hakkini dava yoluyla
kullanmalidir. Yonetim kurulunun dava yolu
harici herhangi bir secimlik hakkini kullan-
mayI talep etmesi, sirket adina TTK'nin 396.
maddesinde duzenlenmis olan secimlik hak-
laryonunden bir hak arama olarak degerlen-
dirilemez.

3. Yetkili ve Gorevli Mahkeme

Anonim sirkette yonetim kurulu Gyesinin re-
kabet etmeme yukumlulugunu ihlal etmesi
nedeniyle acilacak olan dava TTK'nin 4.
maddesi gere@i mutlak ticari dava niteligin-
dedir®s,
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Pursuant to Article 5 of the TCC, unless oth-
erwise provided, the Commercial Court of
First Instance is authorized to hear all cases
and non-contentious judicial proceedings of
a commercial nature, regardless of the value
or amount of the action®,

Therefore, the violation of the non-competi-
tion clause by the member of the board of
directors is a commercial case and the com-
petent court is the commercial courts of first
instance, and in the regions where there are
no commercial courts of first instance, the
civil courts of first instance.

Pursuant to Article 6 of the Code of Civil
Procedure, the court of general jurisdiction
is the court of the place of residence of the
defendant natural or legal person at the time
of the lawsuit. The competent court for the
lawsuit to be filed due to the violation of the
non-competition obligation of the members
of the board of directors against the compa-
ny is the court where the headquarters of the
joint stock company is located on the date of
the lawsuit®s.

4. Trial Procedure

Pursuant to Article 1521 of the TCC titled “Tri-
al Procedure in Company Lawsuits”, in com-
mercial companies, simple trial procedure
shall be applied in lawsuits arising from the
partnership or shareholding of the partners
or shareholders with the company or with
each other, or in lawsuits to be filed against
the members of the board of directors, man-
agers, directors, liquidators or auditors of the
company®®.

In the event that the member of the board
of directors of the company violates the obli-
gation to compete, since the member of the
board of directors will be sued, the simple tri-
al procedure will be applied in accordance
with the aforementioned provision of the law.

5. Statute of Limitation

Pursuant to the provision of paragraph 4 of
Article 396 of the TCC, the optional rights
regarding the sanctions to be imposed
against the board member in the event that
the board member fails to comply with the
non-competition clause are time-barred af-
ter three months from the date on which the
other members learn about the commercial
transactions in question or the entry of the

TTK'nin 5. maddesinin hukmu geregince
aksine hukum bulunmadikca, dava olunan
seyin dederine veya tutarina bakilmaksizin
asliye ticaret mahkemesi tum davalar ile ticari
nitelikteki cekismesiz yargiiglerine bakmakla
gorevlidir®4,

Bu nedenle yonetim kurulu tyesinin reka-
bet yasagini ihlali bir ticari dava niteligi ta-
simakta olup gorevli mahkeme asliye ticaret
mahkemeleri, asliye ticaret mahkemelerinin
olmadigi bolgelerde asliye hukuk mahkeme-
leridir.

Hukuk Muhakemeleri Kanunu’nun 6. mad-
desi geregince genel yetkili mahkeme, da-
vali gercek veya tuzel kisinin davanin agildigi
tarihteki yerlesim yeri mahkemesidir. Yone-
tim kurulu Gyelerinin sirkete kargl mevcut
olan rekabet etmeme yukumlulugunu ih-
lali nedeniyle acilacak olan davada yetkili
mahkeme, anonim sirketin davanin acildigi
tarihteki merkezinin bulundugu yer mahke-
mesidires.

4. Yargilama Usuli

TTK'nin “Sirket Davalarinda Yargilama Usu-
0" baslikli 1521. maddesi geregince, ticaret
sirketlerinde, ortaklarin veya pay sahiplerinin
sirketle veya birbirleriyle sirket ortakligindan
veya pay sahipliginden kaynaklanan davalar-
da veya sirketin yonetim kurulu tyeleri, yo-
neticileri, madurleri, tasfiye memurlari ya da
denetgilerine karsi acilacak davalarda basit
yargilama usulu uygulanirs®,

Sirketin yonetim kurulu Gyesinin rekabet yu-
kumlalagunu ihlal etmesi halinde yonetim
kurulu uyesine dava acilacagindan, bahse
konu kanun hukmu geregince basit yargila-
ma usult uygulama alani bulacaktir.

5. Zamanasimi

TTK'nin 396. maddesinin 4. fikrasinin huk-
mu geregince yonetim kurulu Gyesinin re-
kabet yasagina uymamasi halinde yénetim
kurulu tyesine karsi uygulanacak yaptirnm-
lara dair se¢imlik haklar s6z konusu ticari
islemlerin yapildigini veya yonetim kurulu
uyesinin diger bir sirkete girisinindiger tye-
ler tarafindan 6grendigi tarihten itibaren ¢
ay ve her halde bunlarin gergeklesmesin-
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board member into another company, and
in any case after one year from the date of
their realization®’.

Pursuant to the aforementioned provision
of the law, in the event that a member of the
board of directors of a joint stock company
violates the non-competition prohibition aris-
ing from the law, the optional rights of the
other members of the board of directors of
the joint stock company, except for the mem-
ber of the board of directors who committed
the violation, shall be time-barred after three
months and in any case after one year from
the date of the violation.

In the event that the members of the board
of directors of the joint stock company have
made more than one transaction in violation
of the non-competition obligation, the stat-
ute of limitations shall run separately for each
transaction®®.

However, in the event that the members of
the board of directors, other than the mem-
ber of the board of directors who violated the
non-competition obligation, do not exercise
their optional rights within the time periods
stipulated by the law, the liability of the mem-
bers of the board of directors who commit-
ted the violation, as regulated under Article
553 of the TCC, continues®. Pursuant to the
relevant article, if the members of the board
of directors violate their obligations arising
from the law and the articles of association
with their fault, they are liable for the damag-
es they cause to the company, shareholders
and creditors of the company.

den itibaren bir yil gecince zamanasimina
ugramaktadir®’.

Bahse konu kanun hikmu kapsaminda, ano-
nim sirketin yonetim kurulu tyesinin kanun-
dan dogan rekabet etmeme yasagini ihlal
etmesi halinde, ihlali gerceklestiren yonetim
kurulu Gyesi haricinde anonim sirketin diger
yonetim kurulu Gyelerinin bahse konu ihla-
li 6grendikleri tarihten itibaren Ug¢ ay ve her
halde ihlalin gerceklesmesinden itibaren bir
yil gecgince sec¢imlik haklar zamanasimina
ugramaktadir.

Anonim sirketin yonetim kurulu tyelerinin
rekabet etmeme yukumlulugune aykin bir-
den fazla islem yapmis olmasi halinde, za-
manasimi sdresi her bir isleme dair ayri ayri
isleyecektir®®,

Ancak, rekabet etmeme yukumlalugunu ihlal
eden yonetim kurulu Gyesi haricindeki yone-
tim kurulu Uyelerinin kanunda 6ngoérulmus
olan sureler icerisinde sec¢imlik haklarindan
faydalanmamasi halinde, ihlali gerceklestir-
mis olan yonetim kurulu Uyelerinin TTK'nin
553. maddesi kapsaminda duzenlenmis
olan sorumluluklari devam etmektedir®. il-
gili madde uyarinca yénetim kurulu tyeleri-
nin kanundan ve esas so6zlesmeden dogan
yakumluluklerini kusurlariyla ihlal ettikleri
takdirde hem sirkete hem pay sahiplerine
hem de sirket alacaklilarina karsi verdikleri
zarardan sorumludurlar.

Dolayisiyla yonetim kurulu tyelerinin ka-
nunda 6ngoérulmus olan sureler icerisinde
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Therefore, in the event that the members of
the board of directors do not exercise their
optional rights within the periods stipulated
in the law, the members of the board of direc-
tors remain liable for the damages they cause
to the company, shareholders and creditors
of the company in case the members of the
board of directors violate the non-competi-
tion obligation arising from the law and, if
regulated, the articles of association, as stip-
ulated in Article 553 of the TCC.

VII. CONCLUSION

The prohibition of competition finds its ba-
sis in the duty of loyalty between the parties
involved. Similar to the service contract, the
non-competition obligation arising from the
duty of loyalty in the contract of mandate
remains in effect for the duration of the re-
lationship between the parties. However,
the parties can extend the prohibition of
competition beyond the termination of their
relationship by entering into a contract spe-
cifically addressing this matter. Within joint
stock companies, members of the board of
directors are among the individuals subject
to the prohibition of competition due to their
loyalty obligation towards the company. This
obligation stems from their access to trade
secrets and company-related information, as
well as the trust placed in them by the com-
pany. The duty of loyalty is grounded in the
principle of honesty, as regulated in Article 2
of the Turkish Civil Code (“TCC").

To ensure that the prohibition of competition
does not infringe upon the freedom to com-
pete, the non-competition clause may be re-
stricted in terms of subject matter, duration,
and geographical scope. Such limitations
must conform to the provisions outlined in
Article 396/1 of the TCC or may be further
specified through an agreement reached
between the parties.

The applicability of non-competition to
shareholders who are not members of the
board of directors in joint stock companies
remains a topic of debate in legal doctrine.
While the prevailing view suggests that
shareholders, unlike board members, do not
have access to trade secrets and therefore
are not subject to the prohibition of compe-
tition, it is our belief that the assessment of
shareholders’ non-competition obligations
should be based on the specific circum-
stances of each case. Given that the nature
of the partnership relationship can vary;, it is

secimlik haklarindan faydalanmamasi duru-
munda, TTK'nin 553. maddesinde 6ngo6rul-
mus oldugu Uzere yonetim kurulu Gyelerinin
kanundan ve duzenlendiise esas s6zlegsme-
den dogan rekabet etmeme yukumlalugu-
nu ihlal etmesi halinde, yonetim kurulu tye-
leri hem sirkete hem pay sahiplerine hem de
sirket alacaklilarina karsi verdikleri zararlara
karsi sorumluluklari devam etmektedir.

VIil. SONUC

Rekabet yasaginin temelini taraflar arasin-
daki sadakat yukumlulugu olusturmaktadir.
Hizmet sozlesmesinde oldugu gibi vekalet
sozlesmesinde de sadakat yukumlulu-
gunun kapsadigi rekabet yasagi, taraflar
arasindaki iliskinin devam ettigi sure igin
gecerlidir. Taraflar, rekabet yasaginin ara-
larindaki iliski sona erdikten sonra devam
etmesini bu kapsamda bir s6zlegsme akde-
derek saglayabilecektir. Anonim sirketlerde
yonetim kurulu tyeleri, sirkete karsi tabi ol-
duklarn sadakat yakamlulugu kapsaminda
rekabet yasagina tabi kisiler arasinda yer
almaktadir. Yonetim kurulu Uyesinin bahsi
gecen sadakat yukumlalugu, tiyenin sirkete
iliskin ticari sir ve bilgilere hakim olmasin-
danve Uyeile sirket arasinda var olan guven
bagindan kaynaklidir. S6z konusu sadakat
yukamlalugunun temelini TMK'nin 2. mad-
desinde duzenlenen durustluk kurali olus-
turmaktadir.

Rekabet yasagi, rekabet 6zgarlugunu as-
mayacak sekilde uygulanmasi amaciyla
konu, sure ve yer kapsaminda sinirlandi-
rilabilmektedir. S6z konusu sinirlandirma,
yalnizca TTK madde 396/1 kapsamindaki
sinirlandirmalardan olabilecedi gibi taraflar
arasinda akdedilecek bir s6zlesme ile sinir-
landirma getirmek de muamkundur.

Anonim sirketlerde yonetim kurulu Gyesi
olmayan pay sahiplerinin rekabet yasagi-
na tabi olup olmamasi hakkinda doktrinde
farkli gorusler mevcuttur. Ogretide yaygin
gorus, pay sahiplerinin yonetim kurulu Gye-
lerinin aksine ticari sirlara hakim olmamasi
ve anonim sirketlerin sermaye ortakligi ol-
masi sebebiyle rekabet yasagina tabi olma-
yacaklar yonunde ise de kanaatimizce or-
taklik iliskisinin degiskenlik gosterebilmesi
nedeniyle pay sahiplerinin rekabet yasagi-
na tabi tutulmasi somut olay ¢ercevesinde
degerlendirilmelidir.
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essential to consider the individual circum-
stances when determining the extent of
shareholders’ non-competition obligations.
The sanctions for breaching the non-com-
petition clause are explicitly outlined in the
relevant article of the law. In the event of a
breach, the company possesses discretion-
ary rights, as specified in the applicable arti-
cle, and there are also additional sanctions
acknowledged in legal doctrine, although
not explicitly listed in legislation. The exer-
cise of these discretionary rights is subject
to the statute of limitations prescribed by law.

If a lawsuit is chosen as a form of sanction, it
will be treated as a commercial lawsuit, and
the competent courts will typically be the
commercial courts of first instance, except
for exceptional circumstances. However, it
is worth noting that a member of the board
of directors can be exempted from the pro-
hibition of competition through a resolution
passed by the general assembly. In cases
where board members are not exempt from
the prohibition, they will be held accountable
for any damages they cause to the company,
shareholders, and company creditors if they
act in violation of the prohibition.
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Rekabet yasagina aykiriigin yaptirimlari
ayni kanun maddesinde duzenlenmistir ve
aykirilik s6z konusu oldugunda ilgili madde
hukma uyarinca sirketin secimlik haklari s6z
konusu olup aykirliga iliskin mevzuatta sa-
yilmayan ancak 6gretide kabul gérmus yap-
tinmlar da mevcuttur. S6z konusu secimlik
haklar kanunda 6ngoéralen zamanasimina
tabidir.

Yaptirim olarak dava yolunun secilmesi ha-
linde s6z konusu dava ticari dava niteligini
haiz olup gorevli mahkemeler istisnai du-
rumlar haricinde asliye ticaret mahkemeleri
olacaktir. Ancak genel kurul karari ile yo-
netim kurulu Uyesinin rekabet yasagindan
muaf olmasi mamkundur. Yonetim kurulu
uyeleri rekabet yasagindan muaf olmadik-
lan hallerde yasaga aykiri hareket ettikleri
takdirde hem sirkete hem pay sahiplerine
hem de sirket alacaklilarina karsi verdikleri
zarardan sorumlu olacaktir.
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