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ABSTRACT | OZET

The concept of freedom of expression is one of the most important issues
being discussed lately, in part because people are able to share their ideas
and opinions with large audiences via the internet and social media.

Insanlarin internet ve sosyal medya vasitasiyla diistincelerini ve ifadeleri-
ni genis kitlelerle paylasabilme imkani kazanmis olmasi sayesinde, internet
ortaminda ifade 0zgiirliigii kavram da giiniimiizde tartisilan en énemli hu-

suslardan biri haline gelmistir.
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Internet, ifade Ozgurlugu, Avrupa insan Haklan Mahkemesi, Avrupa insan Haklar
Sozlesmesi, internete Erisim Hakki, Temel Hak Ve Hurriyetler.

I.INTRODUCTION

Itis not surprising that the internet has turned
into a legal topic because it is becoming an
increasingly significant part of our lives and
permeates every element of daily life. Apart
from being subject to legal regulations in
many different areas, this article evaluates
the concept of freedom of expression on the
internet and the conditions for its limitation,
the freedom of speech and its relationship
to the right to access the internet in light of
judgments made by the European Court
of Human Rights within the framework of
Article 10 of the European Convention on
Human Rights, which includes provisions
on freedom of expression. In this regard, the
idea of the right of access to the Internet is
mentioned, as well as the legal viewpoint
from which the Internet and the right of ac-
cess to the Internet are seen globally, and
the general approaches of international or-
ganizations such as the United Nations and
the European Parliament are explained. Ad-
ditionally, it addresses the offense of dissem-
inating misleading information to the public,
which is a significant and topical regulation
associated with freedom of expression on
the internet in our country.

I. GiRiS

internet, her gegen gun hayatlarimizda daha
da buyuk yer kaplayan ve gundelik hayatin
her alanina sirayet etmis bir gercek oldugun-
dan hukukun konularindan biri haline gel-
mesi isten bile degildir. Pek ¢cok ayri alanda
hukuki duzenlemelere konu olmasi bir yana
isbu makale ile internet ortami Gzerinde ifade
harriyeti kavrami ve sinirlandirilma kosulla-
r, internete erisim hakki ve bu hakkin ifade
harriyeti ile baglantisi, Avrupa insan Haklar
Sozlesmesi'nin ifade hurriyetine iliskin hu-
kum iceren 10. maddesi ¢ercevesinde ve-
rilmis Avrupa insan Haklari Mahkemesi ka-
rarlariisiginda degerlendirilmistir. Bu itibarla
internete erisim hakki kavrami basta olmak
Uzere dunya genelinde internet ve internete
erisim hakkina hangi hukuki perspektiften
bakildigina deginilmis; Birlesmis Milletler
ve Avrupa Parlamentosu gibi uluslararasi
orgutlerin genel yaklasimlari aciklanmistir.
Ayrica guncel olarak ulkemizde internette
ifade hurriyeti denildiginde akillara ilk gelen
ve gundemde yer tutmus 6nemli bir duzen-
leme olan halkiyaniltici bilgiyi alenen yayma
sugu ele alinmigtir.

I1. ACCESS TO THE IN-
TERNET

Internet, which has become the most fre-
quently relied upon resource for modern in-
dividuals in various areas such as shopping,
education, healthcare, and others, can be
described as an indispensable technology
in today’s world. Given its fundamental pres-
ence in every aspect of life, there are many
aspects of internet access that need to be
evaluated within the framework of law. The
first examples that come to mind in this re-
gard are issues like whether or not internet
access can be viewed as a human right and
how the scope and content of this right
should be determined.

A. Right to Access the Internet

In 2000, Estonia made history by recogniz-
ing internet access as a human right'. The
United Nations? on the other hand, first de-
fined internet access as a fundamental hu-
man right in a report published in 2011. In
this report, the UN not only considered the
internet as a tool for freedom of expression
but also addressed two categories: “access
to content” and “access to the necessary
physical infrastructure for internet access.”
Although access to content is described as a
right derived from the Universal Declaration
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1. INTERNETE ERiSiM

Alisveris, egitim, saglik ve benzeri pek ¢cok
alanda modern insanin en sik basvurdugu
kaynak haline gelmis olan internet, ginu-
muzde vazgecilmesi gug bir teknoloji olarak
nitelendirilebilir. Hayatin her alaninin bu ka-
dar temelinde yer edinmesi munasebetiyle,
internete erisimin hukuk cercevesinde de-
gerlendirilmesi gereken pek cok yonu ortaya
cikmaktadir. internete erisim bir insan hakki
olarak nitelendirilebilir mi, bu hakkin kapsa-
mi ve icerigi nasil belirlenmelidir gibi sorular
bu bakimdan akla gelen ilk 6rnekler olarak
sayllabilir.

A. internete Erisim Hakki

2000 yilinda internet erisimini bir insan hak-
ki olarak tanimlayan Estonya’, bu anlamda
tarihe gec¢mistir. Birlesmis Milletler? ise ilk
olarak 2011 yilinda internet erigimini temel
insan haklarindan biri olarak tanimlayan
bir rapor yayimlamis; bu raporda interneti
sadece ifade 6zgurlugunun bir araci olarak
degerlendirmekle kalmayip “igerige erigsim”
ve “internete erisim icin gerekli fiziksel altya-
pilya erisim” olmak Uzere iki baslikta ele al-
mistir. icerige erisim hakki, kaynagini insan
Haklari Evrensel Bildirgesi'nden alan bir hak
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of Human Rights, the report highlighted that
the internet, which is crucial for freedom of
expression, is subject to arbitrary restrictions
imposed by states. The report also touched
upon issues related to intellectual property
rights and the protection of personal data.

In another report published by the United
Nations in 2016, the importance of access
to the internet as a human right was empha-
sized, and it was stated that blocking access
to the internet would constitute a violation
of human rights. The report highlighted the
need to protect the rights that individuals
have offline also in the online realm?.

B. Blocking Access to the
Internet

The European Court of Human Rights
("ECtHR”, “the Court”), considers the com-
plete blocking of access to websites as a vi-
olation of freedom of expression. Therefore,
when access to websites is to be blocked,
it is emphasized that an effective examina-
tion should be conducted to ensure that the
legal framework for such blocking is clearly
defined without any arbitrary measures.

According to the criterion used by the Euro-
pean Court of Human Rights, the benefit to
be gained from blocking access to a website
should be greater and necessary in relation
to the negative impact it would have on the
freedom of expression of other users who are
not directly involved in the case.

The European Court of Human Rights em-
phasized in the case of Cengiz et al. v. Tur-
key that the closure of a website significantly
restricts the rights of internet users. It high-
lighted that access to websites can only be
restricted after a thorough examination and
if deemed necessary for maintaining social
order4.

In a different ruling, ECtHR examined wheth-
er the previous ban on online broadcasting
that encourages attendance at public events
without permission violated Article 10 of the
European Convention on Human Rights
("ECHR”, “The Convention”), which governs
freedom of expression. The Court deemed
the suspension of the applicant’s account,
who invited participants to the event through
internet broadcasts, as disproportionate. Fur-
thermore, the court characterized Russia’s
legal regulation enabling the blocking of in-

olarak nitelendirilmis olmasina ragmen bahsi
gecen raporda ifade 6zgurlagu icin son de-
rece 6bnemli olan internetin devletlerin keyfi
engellemelerine maruz kaldigi belirtilmis; fikri
mulkiyet hakki ve kisisel verilerin korunmasi
konularina da deginilmistir.

Birlesmis Milletlerin 2016 yilinda yayimladigi
bir diger raporda ise yine internete erigsimin
bir insan hakki olarak énemi vurgulanmis
ve internete erisimin engellenmesinin insan
haklari bakimindan bir ihlal olusturacagi be-
lirtilmistir. insanlarin gevrimdisi olarak sahip
oldugu haklarin ¢evrimici olarak da korun-
masi gerektigi raporda yer almistirs,

B. internete Erisimin Engel-
lenmesi

Avrupa insan Haklari Mahkemesi (“AIHM”,
“Mahkeme”), internet sitelerine erisimin
tamamen engellenmesini ifade hurriyetinin
ihlali olarak degerlendirmektedir. Bu itibar-
la, internet sitelerine erisim engellenecegi
zaman bu engellemenin yasal ¢ercevesinin
herhangi bir keyfilige yol agmayacak sekilde
net olarak belirlenmesiicin etkili birinceleme
yapilmasi gerekliligi vurgulanmaktadir.

Avrupa insan Haklari Mahkemesinin kullan-
digi olgute gore; internet sitesine erisimin
engellenmesiyle elde edilecek yarar, da-
vayla ilgisi olmayan diger kullanicilarin ifa-
de 6zgurlugune yapacagi olumsuz etkiden
daha fazla ve gerekli olmalidir.

AiHM, Cengiz vd. v. Turkiye kararinda bir
internet sitesinin kapatilmasinin, internet
kullanicilarinin haklarini 6nemli 6l¢ude si-
nirladigini; konu detaylica incelendikten
sonra ve yalnizca toplum duzeninde gerek-
li olmasi halinde internet sitelerine erisimin
sinirlandirilabilecegini vurgulamistir®.

AIHM, bir baska kararinda halka acik bir
etkinlige katilimi, izin olmaksizin tesvik
eden internet yayinlarina 6nceden getiri-
len kisittamanin Avrupa insan Haklar Soz-
lesmesi'nin (“AIHS”, “Sézlesme”) ifade
harriyetini duzenleyen 10. maddesini ihlal
edip etmedigini degerlendirmistir. Mahke-
me, yapilacak etkinligi internet Gzerinden
duyurarak katiimcilar davet eden basvu-
rucunun hesabinin dondurulmus olmasini
olcusuz bulmus ayrica Rusya’nin internete
erisim engeli getirilmesine olanak saglayan
hukuki duzenlemesini adli makamlara ¢gok
genis yetkiler tanidigi gerekgesiyle Sozles-

ternet access as a violation of Article 10 of the
Convention, as it grants extensive powers to
judicial authorities®.

The European Court of Human Rights, in the
case of Vladimir Kharitonov v. Russia, em-
phasized with a new precedent that block-
ing access to a website would result in a
violation of freedom of expression. Russian
administrative authorities blocked access to
a news-sharing website, citing as justifica-
tion for this decision the blocking of anoth-
er website that featured drug-related news
and used the same |IP address because it was
based on the same network hosting service
as the news website. However, the Court
determined that this sanction violated the
freedom of expression of site administrator
Kharitonov®. This decision is also significant
in terms of the European Court of Human
Rights taking a stance towards ensuring
freedom of expression in the context of new
media. With this ruling, the ECtHR called on
countries, including Russia, that have not yet
implemented legal regulations specifically
addressing the new media environment to
take legal measures in this regard.

In the 2012 case of Ahmet Yildinm v. Turkey,
the European Court of Human Rights deliv-
ered its first judgment regarding freedom of
expression in the new media environment.
The court stated that the challenges posed
by the new media environment cannot be
effectively regulated by laws designed for
the physical world. It has consistently main-
tained this viewpoint in subsequent deci-
sions.

I1l. FREEDOM OF EX-
PRESSION

Freedom of expression is one of the funda-
mental rights and freedoms protected by
Article 19 of the Universal Declaration of Hu-
man Rights and Article 10 of the European
Convention on Human Rights. Freedom of
expression, in its simplest definition, refers
to an individual’s ability to freely access
thoughts and information, express, defend,
and disseminate their acquired thoughts
through various means, either individually or
collectively. Every personis the subject of this
right, and any restriction solely based on an
individual’s personality is considered an in-
terference. Therefore, all forms of expression
are protected within the scope of freedom of
expression, without any content-based lim-
itations. Expressions of political, artistic, aca-
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me’nin 10. maddesinin ihlali olarak nitelen-
dirmistir®.

AiHM, Vladimir Kharitonov v. Rusya kararin-
dainternet sitesine erisimin engellenmesinin
ifade 6zgurltgu ihlaline yol agcacagi yonun-
deki gorusunu yeni bir ictihatla da vurgu-
lamistir. Bir haber paylasim sitesine erigimi
engelleyen Rus idari makamlari, bu karara
gerekge olarak, uyusturucu ile ilgili haberle-
rin yer aldigi ve ayni IP adresini kullanan bir
bagska web sitesinin, haber sitesi ile ayni ag
barindirma hizmetini temel almasi nedeniy-
le engellenmesini gostermistir. Mahkeme ise
bu yaptinmin site yoneticisi Kharitonov'un
ifade 6zgurlugunu ihlal ettigi tespitinde bu-
lunmustur®. Bu karar ayni zamanda Avrupa
insan Haklari Mahkemesi'nin ifade 6zgurlu-
gunun yeni medyaya 6zgu bicimde saglan-
masli yonunde tavir almasi agisindan énem
teskil etmektedir. AiIHM bu karariyla davali
Rusya ile birlikte hentz yeni medya ortamini
duzenleyen bir yasal duzenleme yapmamis
olan ulkeleri bu yonde bir hukuki girisimde
bulunmaya cagirmistir.

2012 tarihli Ahmet Yildinm v. Turkiye kara-
rinda Avrupa insan Haklari Mahkemesi yeni
medya ortaminda ifade 6zgurlugune iliskin
ilk kararini vermis; yeni medya ortamindaki
sorunlarin fiziki dunyaya uygun kanunlarla
duzenlenemeyecedini ifade etmistir. Sonraki
kararlarinda da istikrarli bicimde bu gorusu-
nu korumustur.

I1l. iFADE 6ZGURLUGUOD

ifade 6zgurlugu, insan Haklar Evrensel Bil-
dirgesi'nin 19. maddesinde ve Avrupa insan
Haklari Mahkemesi'nin 10. maddesinde ko-
ruma altina alinan temel hak ve 6zgurlukler-
den bir tanesidir. ifade 6zgurligu en basit
tanimiyla kisinin serbest¢e dusunce ve bil-
gilere ulasabilmesi, edindigi dusunceleri tek
basina veya baskalariyla birlikte cesitli yollar-
la agiklayabilmesi, savunabilmesi ve yayabil-
mesi anlamina gelmektedir. Bu hakkin 6znesi
herkestir. Herhangi bir kisinin ifade 6zgurlu-
gunun yalnizca kisiligi dolayisiyla kisitlanma-
simudahale olarak degerlendirilmektedir. Bu
nedenle ifade 6zgurlugunde her turlu ifade
koruma altina alinmis olup ifade ézgurlugu
hakkina icerik bakimindan bir kisitlama ge-
tirilmemistir. Siyasi, sanatsal, akademik veya
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demic, or commercial nature, among others,
are recognized as falling within the realm of
freedom of expression.

The Court has stated that freedom of expres-
sion constitutes one of the essential founda-
tions of a democratic society and that it ap-
plies not only to harmless information orideas
but also to offensive, shocking, or disturbing
information and ideas for a section of soci-
ety’. As a result, it is important to avoid arbi-
trariness when restricting the right to freedom
of expression, which is a fundamental human
right, and to explain the legal justification for
such restrictions in a way that preserves the
spirit of the right.

However, it is acknowledged that in cer-
tain cases, certain expressions may not be
considered within the scope of protection
of freedom of expression. It is generally ac-
cepted that expressions promoting fascism,
racism, discrimination, war propaganda, or
hate speech are not protected under the
right to freedom of expressioné®. It is recog-
nized that hate speech can incite violence
against victims or cause harm to individuals
targeted by such expressions. In addition to
this, it is important to determine the bound-
ary between hate speech and expressions of
strong criticism.

Although the European Court of Human
Rights (ECtHR) does not explicitly exclude
hate speech from the scope of freedom of ex-
pression, it takes it into consideration when
it comes to the limitation of this right. In this
regard, the ECtHR has sometimes character-
ized such expressions as an abuse of rights
under Article 17 of the Convention and, at
other times, assessed them under Article
10, justifying interference with freedom of
expression. Taking measures against hate
speech and providing a protective system for
individuals who are victims of such speech is
considered among the obligations of states
arising from international texts, especially de-
cisions of the Council of Europe’s Committee
of Ministers. The ECtHR referred to Article 17,
which addresses the abuse of rights, for the
first time in this context in 2003, interpreting
actions that aim to spread violence or ha-
tred, employ illegal or undemocratic meth-
ods, incite violence, seek to undermine the
democratic and pluralistic political system,
or target racism or the elimination of others’
rights and freedoms, as an abuse of rights
under Article 17°. Therefore, the ECtHR ex-
cludes actions that constitute an abuse of the

ticari dusunce ve kanaat aciklamalari gibi her
tarlu ifade, ifade hurriyeti kapsaminda kabul
edilmektedir.

Mahkeme tarafindan ifade 6zgurlagunan de-
mokratik toplumun asil temellerinden birini
olusturdugu ve yalnizca zararsiz bilgi veya
dasuncelerin degil, toplumun bir bélumuicin
saldirgan, soke edici veya rahatsiz edici bilgi
ve dusunceler i¢in de uygulanacagi belirtil-
mistir’. Dolayisiyla temel bir insan hakki olan
ifade 6zgurlugunun sinirlandiriimasi keyfilige
yolagmamali, yasal dayanak acik ve seffaf bir
sekilde tanimlanmali ve hakkin 6ztne zarar
vermemelidir.

Ancak bazi durumlarda kimi ifadelerin ifade
6zgurlugunun koruma alani icerisinde de-
gerlendirilemeyecegi kabul edilmektedir.
Gunumuzde fasizm, irkgilik, ayrnimcilik, savas
propagandasi veya nefret icerikli ifadelerin
ifade 6zgurlugu hakki kapsaminda korun-
mayacagi genel olarak kabul gérmektedir®.
Nefret icerikli ifadelerin magdurlara yonelik
siddet olaylarini tahrik edebilecegi veya bu
tur ifadelere muhatap olan kisiler acisindan
zarar meydana getirebilecedi kabul edilmek-
tedir. Ancak nefret icerikli ifadeler ile sert eles-
tiri niteligindeki ifadeler arasindaki sinirin be-
lirlenmesi 6Gnem arz etmektedir.

Avrupa insan Haklari Mahkemesi nefret ice-
rikli sdylemleri dogrudan ifade ézgurlugu
kapsami disinda tutmasa da hakkin sinir-
landirilmasi konusunda dikkate almaktadir.
Bu noktada AIHM kimi zaman bu ifadeleri
Sozlesmenin 17. maddesi uyarinca hakkin
kotaye kullanilmasi olarak nitelendirmis,
kimizaman da 10. madde uyarinca bir deger-
lendirme yapmis ve ifade hurriyetine yone-
lik mudahaleyi hakli olarak nitelendirmigtir.
Nefret icerikli soylemi yaptirim altina almak
ve bu tip séylemlerin magduru olan kimseler
icin bir koruma sistemi 6ngérmek, devletlerin
uluslararasi metinlerden ve 6zellikle de Avru-
pa Konseyi Bakanlar Komitesi kararlarindan
dogan yukumlualukleri arasinda sayilmakta-
dir. Avrupa insan Haklari Mahkemesi AiHS'in
hakkin kotuye kullanilmasini duzenleyen
17. maddesine bu baglamda ilk kez 2003
yilinda basvurmus; siddeti veya nefreti yay-
may1 hedefleyen, yasadisi ya da demokratik
olmayan yontemlerin kullanildigi, siddete
basvurmayi 6zendiren veya demokratik ve
¢ogulcu siyasal sistemi ortadan kaldirmayi
hedefleyen veya irkci ya da baskalarinin hak
ve 6zgurluklerini ortadan kaldirmayi hedefle-
yen eylemleri 17. madde kapsaminda hakkin
kotuye kullanilmasi olarak degerlendirmistir®.

rights and freedoms enshrined in the Euro-
pean Convention on Human Rights from its
protection.

Freedom of expression is protected at differ-
ent levels depending on the nature of the ex-
pression and its addressee. For instance, in
academia, itis argued that criticisms directed
at public figures should be protected within
a broader framework of freedom of expres-
sion, while criticisms aimed at ordinary citi-
zens and judicial bodies should be protected
within a narrower range.

The protection provided to freedom of ex-
pression encompasses not only the con-
tent, but also the different forms and means
through which information and ideas are
expressed, communicated, and accessed.
Therefore, expression can be conveyed
through any medium or in any form of con-
tent. The concept of freedom of expression
alsoincludes the negative aspect of the right
to remain silent.

Since the language used to convey expres-
sionis anintegral part of this freedom, any re-
striction or sanction that prevents expression
in any language is considered a violation of
freedom of expression™.

A. Freedom of Expression on
the Internet

Considering the significant role of the inter-
netinour lives, which has become indispens-
able, it is possible to say that it is affected by
interventions on freedom of expression.

The European Court of Human Rights has
taken into account the widespread use of the
internet and, due to the ease, affordability,
speed, and wide dissemination of thoughts
in the online environment compared to print-
ed publications, it has interpreted Article 10,
paragraph 1 of the European Convention on
Human Rights broadly, stating that the inter-
net is also within the scope of protection for
freedom of expression.

Another important issue that has emerged
in recent years in the context of the internet
is social media platforms. These platforms
provide opportunities for individual partici-
pation in content creation, publishing, and
commenting, and they are transparent envi-
ronments for mutual communication. Social
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Dolayisiyla AIHM, Avrupa insan Haklar Soz-
lesmesi'nde yer alan hak ve 6zgurluklerin ko-
taye kullanilmasi niteligindeki eylemleri S6z-
lesme’nin korumasi diginda birakmaktadir.

ifade ozgurlugunde her ifade, niteligine ve
muhatabina gore farkli seviyelerde korun-
maktadir. Orneklendirmek gerekirse ogreti-
de, kamuya mal olmus kisilere yonelik elesti-
rilerin ifade 6zgurlugu anlaminda daha genis
bir cercevede korunmasi; sade vatandas ve
yargl organlarina yonelik elestirilerin ise
daha dar bir yelpazede korunmasi gerektigi
yonunde bir gorus mevcuttur.

ifade 6zgurlugune saglanan koruma yalnizca
icerigi degil; bilgi ve dustncelerin dile getiril-
digi, iletildigi ve bunlara ulasildigi farkli bigim
ve araclar da kapsar. Bu sebeple ifadenin
herhangi bir aracla veya herhangi bir icerikte
dile getirilmesi mumkundur. ifade dzgurlag
kavrami ayni zamanda ifade 6zgurlagunun
negatif yona olan sessiz kalma hakkini da
icermektedir.

ifadenin iletilmesinde kullanilan dil, bu 6z-
gurlugun ayrnlmaz bir parcasi niteliginde
oldugundan ifadenin herhangi bir dilde dile
getirilmesinin engellenmesi ve bu noktada
bir yaptirrm uygulanmasi ifade 6zguarlugu-
nun ihlali olarak degerlendirilmektedir™.

A. internet Ortaminda ifade
Ozgirliigu

Hayatlarimizda artik vazgecilmez bir yeri
olan internetin iletisimdeki bu 6nemli ko-
numu g6z 6nune alindiginda ifade 6zgurlu-
gune yapilan mudahalelerden etkilendigini
sdylemek mumkuandar.

Avrupa insan Haklari Mahkemesi de interne-
tin yaygin kullanimini géz 6nune almis ve in-
ternet ortamindaki dusuncelerin aciklanma-
sinin ve yayilmasinin basili yayinlara oranla
daha kolay, ucuz, hizli ve yaygin olmasi sebe-
biyle Avrupa insan Haklari Sozlesmesi'nin 10.
maddesinin ilk fikrasini genis yorumlayarak
internetin de ifade hurriyeti korumasi kapsa-
minda oldugunu belirtmigtir.

internet baglaminda son yillarda ortaya ¢i-
kan bir diger 6Gnemli konu ise sosyal medya
platformlandir. Bu mecralar igerik olusturma,
yayinlama ve yorumlama seklinde bireysel
katiima imkan veren, seffaf ve karsilikli ileti-
sim kurulan ortamlardir. Sosyal medya dun-
yadaki tum kullanicilanin bir arada iletisime
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media has become an influential platform
where users from around the world can en-
gage in discussions, share messages, infor-
mation, criticism, sales, and advertisements.
Therefore, itis emphasized that states should
exercise caution in their legal regulations
concerning the internet and social media, as
these areas require sensitivity.

Taking into consideration the significant
capacity of storing and transmitting vast
amounts of information, the increased access
to news for the pubilic, and the facilitation of
information dissemination, the European
Court of Human Rights views the internet as
a unique domain for the exercise of freedom
of expression. The Court, in the case of Ashby
Donald v. France, emphasized that its stance
on this matter also includes the aspect of
making profits through the internet™".

When it comes to certain content found on
the internet, individuals who are the subject
of such content require greater protection
compared to ordinary individuals. There-
fore, journalists, who are among the main
content creators in the new media, also
have a duty and responsibility to protect in-
dividual rights. While it may be acceptable
for journalists to be convicted based on
their news reporting, the European Court of
Human Rights also emphasizes the need for
the judgments to be proportionate, which
is another requirement stemming from the
Court's case law. This is because journalists
often include politicians, government offi-
cials, or individuals who have gained fame
in various fields in their content, and their
sharing reaches wide audiences and the
public eye to a large extent.

gecebildigi yorum, mesaj, bilgi, elestiri, satis
ve reklamlarn yapildigi etkili bir mecra hali-
ne gelmistir. Bu nedenle devletlerin internet
ve sosyal medya alanlarinda yapilan yasal
duzenlemelerde hassas davranmaya 6zen
gostermeleri gerektigi belirtilmektedir.

Avrupa insan Haklari Mahkemesi buyuk
miktarda bilgiyi saklama ve iletme kapasi-
tesi, halkin haberlere erisiminin artmasi ve
bilginin yayilmasini kolaylastirmasindaki ro-
lune bakarak interneti, ifade 6zgurligunun
kullanilmasi i¢in benzersiz bir alan olarak
gormektedir. Mahkeme, Ashby Donald v.
Fransa'" kararinda bu konudaki durusunun
internet Gzerinden kar saglamayi da kapsa-
digini vurgulamigtir.

internette yer alan bazi igeriklere konu olan
kisiler, siradaninsanlara gére daha cok korun-
maya gereksinim duymaktadir. Dolayisiyla
yeni medyada en ¢ok icerik Ureten kisilerden
olan gazetecilere kisi haklarinin korunmasi
konusunda dusen goérev ve sorumluluklar
da bulunmaktadir. Gazetecilerin yaptiklari
haberlerden dolayr hukum giymeleri AIHM
icin kabul edilebilir olmakla beraber verilen
hukumlerin élcult olmasi da Mahkeme'nin
ictihatlarindan dogan baska bir gereksinim-
dir. unku gazeteciler, olusturduklar icerik-
lerde politikacilara, devlet gorevlilerine ya
da cesitli alanlarda Gne kavusmus Kkisilere,
kisaca buyuk 6l¢gude toplumun gézu 6nun-
de olan kisilere yer vermekte ve paylasimlari
genis kitlelere erisebilmektedir.

B. The Relationship Between
the Right to Access the Inter-
net and the Right to Freedom
of Expression

According to the established case law of the
European Court of Human Rights, restricting
the internet not only limits freedom of expres-
sion but also restricts people’s right to ac-
cess information. Measures taken to restrict
internet access should be compatible with
human rights and predictable for individuals.
Inthe Court’s judgment in the case of Ahmet
Yildinm v. Turkey, it was stated that member
states should protect the internet within the
scope of freedom of expression in their con-
stitutions and ensure unrestricted access to
the internet™.

While some states surround digital com-
munication channels with security walls or
resort to internet shutdowns in response to
mass street protests, countries such as Iran,
China, and Vietnam are striving to develop
systems that control access to digital infor-
mation. Restrictions imposed on the right to
access the internet, like these examples, are
recognized as interference with freedom of
expression protected by international trea-
ties.

IV. CRITERIA OF THE
EUROPEAN COURT OF
HUMAN RIGHTS REGARD-
ING LIMITATIONS ON
FREEDOM OF EXPRES-
SION

The European Court of Human Rights ex-
amines whether a limitation is imposed on
freedom of expression as regulated in Article
10 of the European Convention on Human
Rights in the cases brought before it. It is ac-
knowledged that the fundamental condition
of the limitation is the requirement set forth in
paragraph 2 of the same article, which is the
existence of a legal basis. Being determined
by law implies predictability and accessibil-
ity of laws. Citizens should be able to easily
access laws and foresee the consequences
of their actions. In other words, it refers not
only to laws that have been enacted through
proper procedures but also to rules that are
general, abstract, and permanent and which
society is required to comply with. The Court
has not deemed it sufficient for the limitation
to be established solely by law; it has also
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B. internete Erisim Hakki ve
ifade Ozgurligii Hakki Ara-
sindaki iligki

Avrupa insan Haklar Mahkemesi'nin yerle-
sik ictihatlarina gore internetin kisitlanmasi
sadece ifade 6zgurlugunun degil, insanlarin
bilgi alma hakkinin da kisittanmasi anlamina
gelmektedir. internete erisim igin alinan on-
lemler insan haklariyla uyumlu ve insanlar
icin ongorulebilir olmalidir. Mahkemenin
Ahmet Yildinm v. Turkiye kararinda Uye ul-
kelerin anayasalarinda internetin ifade 6z-
guarlugu kapsaminda koruma altina alinmasi
ve engelsiz internete erigsim hakki taninmasi
gerektigi belirtilmistir™2.

Bazi devletler dijital iletisim kanallarini gu-
venlik duvariyla ¢cevrelemeye veya kitlesel
sokak eylemlerine karsilik internet kesme
eylemlerine basvurmakta iken iran, Cin ve
Vietnam gibi tlkeler ise dijital bilgiye erigimi
kontrol altinda tutmaya yarayan sistemler ge-
listirmeye calismaktadir. Bunlar gibi internete
erisim hakkina getirilen sinirlamalarin ulusla-
rarasi sozlesmelerle koruma altina alinan ifa-
de 6zgurlugune mudahale teskil ettigi kabul
edilmektedir.

IV. AVRUPA iINSAN HAK-
LARI MAHKEMESINIiN
iFADE 6ZGURLUGUNE
YAPILAN SINIRLAMAYA
iLISKiN KRIiTERLERI

Avrupa insan Haklari Mahkemesi 6niine ge-
len davada ilk olarak Avrupa insan Haklari
So6zlesmesi'nin 10. maddesinde duzenlenen
ifade 6zgurlagune bir sinirlama getirilip ge-
tirilmedigini incelemektedir. Kisitlamanin en
temel kosulunun ayni maddenin 2. fikrasinda
yer alan yasayla 6ngorulme sarti oldugu ka-
bul edilmektedir. Yasayla belirlenmis olmakla
kastedilen, yasalarin éngérulebilirligi ve ula-
silabilirligidir. Vatandaslar yasalara kolayca
ulasabilmeli ve davraniglarinin sonucunu 6n-
gorebilmelidir. Baska bir deyisle yalnizca usu-
lune uygun, dogru prosedurler takip edilerek
alinmig olan kanunu degil; genel, soyut ve
daimi olarak toplumun uymasi gerekli olan
kurallari kast etmistir. Mahkeme, kisittamanin
sadece yasayla 6ngorulmus olmasini yeterli
goérmemis; ayni zamanda hukuken 6ngoru-
lebilir olmasi sartini da aramistir. Sinirlamaya
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required it to be legally predictable. When
evaluating the rules related to the limitation,
the Court emphasizes that it depends on the
content of the relevant text, the nature and
scope of the area covered, and the number
of individuals it encompasses.

The second criterion is that the imposed lim-
itation must be in line with the requirements
of ademocratic society. In order to determine
whether the interference with freedom of ex-
pression constitutes necessary measuresin a
democratic society, national courts must first
apply the principle of proportionality, which
means that the aim and the means used to
achieve that aim must be proportionate.

The Court has stated that for the interference
to be considered necessary, there must be an
urgent social need, and furthermore, the lim-
itation must serve a legitimate purpose. The
restriction of freedom of expression in pursuit
of the legitimate aim must be proportionate.
Itis not considered legitimate if the limitation
is based on reasons other than those listed in
Article 10(2) of the Convention. The ECtHR
determines in each specific dispute whether
the interference is based on a legitimate pur-
pose. The legitimate aims mentioned in Arti-
cle 10(2) of the ECHR include national secu-
rity, territorial integrity and public safety, the
preservation of public order, the prevention
of crime, the protection of health or morals,
the protection of the reputation and rights of
others, the prevention of the disclosure of
confidential information, or the maintenance
of the authority and impartiality of the judi-
ciary. It is acknowledged that restrictions on
freedom of expression will not constitute a
violation if they meet these criteria.

V. THE ROLE OF STATES
AND INTERNATIONAL
ORGANIZATIONS

The United Nations has also listed what
states should do in its reports on the right to
access the Internet. It has emphasized the
need for states to make the internet acces-
sible and affordable for all segments of so-
ciety, with developed countries supporting
universal access as a form of assistance to
developing nations. The reports also stress
the importance of efforts to enhance internet
literacy within society.

In addition, net neutrality also holds an im-
portant place in this context. Net neutrality

iliskin kurallar degerlendirilirken Mahkeme,
s0z konusu metnin igerigine, kapsadigi ala-
nin niteligine ve kapsamina aldigi insanlarin
sayisina bagli oldugunu vurgulamistir.

ikinci kriter ise yapilan kisittamanin demok-
ratik toplum duzeninin gereklerine uygun
olmasidir. ifade 6zgurlugune yapilan mu-
dahalenin demokratik bir toplumda zorunlu
tedbirler niteliginde olup olmadiginin tespiti
icin, ulusal mahkemelerin 6ncelikle amac ile
0 amaca ulagsmak icin kullanilan aracin oran-
til olmasi anlamina gelen orantililik ilkesini
uygulamalari gerekir.

Mahkeme, mudahalenin gerekli kabul edile-
bilmesiicin acil bir sosyal ihtiyacin bulunma-
sI gerektigini belirtmis, ayrica kisittamanin
mesru bir amaca yonelik olmasi gerektigi-
ni ifade etmistir. Ulasilmak istenen mesru
amagcla ifade 6zgurlaguanun sinirlandirilmasi
orantili olmalidir. Kisittamanin S6zlesme’'nin
10. maddesinin 2. fikrasinda sayilan gerek-
celerin disinda basgka bir gerekceye da-
yandirilmasi mesru kabul edilmemektedir.
AiHM, her somut uyusmazlikta midahale-
nin mesru bir amaca dayanip dayanmadi-
gini kendisi tespit etmektedir. AiHS'in 10.
maddesinin 2. fikrasinda bahsedilen mesru
amaclar ulusal guvenlik, toprak buatunlu-
ga ve kamu emniyetinin korunmasi, kamu
duzeninin saglanmasi ve sug islenmesinin
onlenmesi, sagligin veya ahlakin korunmasi,
baskalarinin sohret ve haklarinin korunmasi,
gizli bilgilerin yayilmasinin énlenmesi veya
yargl glcunun otorite ve tarafsiziginin ko-
runmasi olarak siralanmaktadir; ifade 6zgur-
lagune iliskin kisitlamalarin ancak bu kriter-
leri tasimasi halinde ihlal olusturmayacagi
kabul edilmektedir.

V. DEVLETLERIN VE
ULUSLARARASI KURU-
LUSLARIN ROLU

Birlesmis Milletler, internete erisim hakkina
iliskin yayimladigi raporlarda devletlerin yap-
masi gerekenleri de siralamistir. interneti top-
lumun tum kesimleri icin erisilebilir ve dusuk
maliyetli yapmalari, gelismis tlkelerin gelis-
mekte olan ulkelere destek olarak evrensel
erisimin 6GnUnU agmasi, toplumdaki internet
okuryazarliginin artirilmasi icin ¢alismalar
yapilmasi gerektigi belirtilmigtir.

Bunlarla birlikte ag tarafsizigi da burada
onemli bir yere sahiptir. Ag tarafsizligl, tim
internet trafiginin ayrim goézetmeksizin esit

refers to the principle that all internet traffic
should be treated equally without discrim-
ination. Although the internet is an open
space susceptible to control by states, the
key point in the net neutrality debate is that
the internet should be neutral for individuals.
Especially since the 2000s, this concept has
been widely discussed in the United States.
When states fail to legislate on net neutrality,
content providers may engage in discrimina-
tory practices, which would hinder net neu-
trality. If internet service providers engage
in discrimination based on content, it would
also restrict the access rights necessary for
democratic discourse and public space. This
concept is directly related to freedom of ex-
pression. Internet users often face direct and
unnoticed censorship, which violates free-
dom of expression in various aspects, such
as accessing information and disseminating
ideas.

In terms of net neutrality, the Netherlands
has secured its place in history as the first
state in Europe to enact legislation on the
subject’. In 2015, the Council of Europe
also published a directive containing provi-
sions on net neutrality. This directive aims to
establish common rules to ensure equal and
non-discriminatory treatment of traffic. Users
should have the right to access information
and content through the internet, distribute
them, and use them without discrimination.
However, Internet service providers are al-
lowed to implement reasonable, transparent,
non-discriminatory measures that are not
based on commercial considerations™. The
Declaration of the Committee of Ministers
of the Council of Europe dated September
2010 emphasized that internet users should
have the maximum possible internet access
and that measures related to network man-
agement should be proportionate, appro-
priate, and free from discrimination’. It was
also stated that there should be adequate
avenues to challenge network management
decisions and seek compensation.

VI. ANTI-DISINFORMA-
TION LAW AND ITSINNO-
VATIONS

The Press Law and Amendments to Certain
Laws, also known as the anti-disinformation
law, which has been presented to the Turkish
Grand National Assembly, was published in
the Official Gazette with number 31987 on
October 18, 2022, and went into effect. With
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muamele gormesi ilkesini ifade eder. inter-
net her ne kadar devletler tarafindan kont-
rol edilmeye acik bir alan olsa da ag taraf-
sizligi tartismasinda temel nokta internetin
insanlara tarafsiz olmasidir. Ozellikle 2000’li
yillardan itibaren bu kavram Amerika Birle-
sik Devletleri'nde sikca tartigilmaya baslan-
mistir. Ag tarafsizligi ile ilgili devletler yasal
duzenleme yapmadigindaicerik saglayicilar
ayrimci davranabilecek ve bu da ag tarafsiz-
ligini engelleyecektir. internet servis sagla-
yicilarininigerik tzerinde ayrimcilik yapmasi
halinde demokratik bir tartisma ve kamusal
alan icin gerekli olan erisim hakki da kisit-
lanacaktir. Bu kavram ifade 6zgurlagu ile
dogrudan iliskilidir. internet kullanicilari co-
gunlukla dogrudan ve habersiz bir engelle-
meye maruz kalmaktadir ve bu engellemeler
de kisilerin bilgi edinme ve fikirlerini yayma
gibi bircok noktada ifade 6zgurlugunu ihlal
etmektedir.

Hollanda ag tarafsizligi ile ilgili Avrupa’da
yasa cikaran ilk devlet olarak tarihte yerini
almistir’s, Avrupa Konseyi de 2015 yilinda ag
tarafsizligina iliskin hukamler iceren bir yo-
netmelik yayinlamistir. Bu yonetmelik, trafige
esit ve ayrimci olmayan muameleyi guvence
altina almak icin ortak kurallar olusturmayi
hedeflemektedir. Nihai kullanicilar internet
araciligiyla bilgi ve icerige erisim, bunlarn
dagitma ve aynm gozetmeksizin kullanma
hakkina sahip olmalidir. Bununla birlikte
internet saglayicilarinin makul olarak kabul
edilen, seffaf, ayrimci olmayan, ticari kaygila-
ra dayanmayan onlemleri uygulamasina izin
verilmistir'. Eylal 2010 tarihli Avrupa Konse-
yi Bakanlar Komitesi Bildirgesinde™ internet
kullanicilarinin mumkuan olan en fazla inter-
net erisimine sahip olmasi gerektigi vurgu-
lanmis ve ag yonetimine iliskin 6nlemlerin
orantili, uygun ve ayrnimciliktan uzak olmasi
gerektigi belirtilmigtir. Ayrica ag yonetimi
kararlarina itiraz etmek ve tazminat istemek
icin yeterli yollar bulunmasi gerektigi de ifade
edilmistir.

VI. DEZENFORMASYON-
LA MUCADELE YASASI VE
GETiRDiGi YENILIiKLER

Turkiye Buyuk Millet Meclisi’'ne sunuldugun-
dan bu yana halk arasinda “Dezenformas-
yonla Mucadele Kanunu” olarak da bilinen
Basin Kanunu ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun 18 Ekim 2022 tarih
ve 31987 sayili Resmi Gazete'de yayimlana-
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this regulation, the offense of “public dissem-
ination of misleading information” has been
added to Article 217 of the Turkish Penal
Code (“TPC") numbered 5237.

Disinformation can be defined as the spread
of false information, regardless of the accura-
cy of the facts, with the intention to influence
people’s emotions and thoughts, leading to
the widespread dissemination of false infor-
mation to the masses. When considering the
risks of disinformation, it is evident that the
advantages provided by social media and
the internet make it easier to create fear and
panic among the public, and there is a risk of
many individuals being influenced by false
information and manipulations.

The effectiveness and power that the inter-
net has gained in terms of generating and
disseminating information both facilitate
public access to information and, at the
same time, open the door to its misuse. In
other words, there is a need to differentiate
between the truth and falsehood of the in-
formation published and accumulated in the
online environment.

The rapid flow of information that has
emerged with the proliferation of social me-
dia has led to the concept of an “infodemic,”
described by the World Health Organization,
which can be considered as an epidemic of
misinformation. The speed of misinforma-
tion dissemination can be attributed to the

rak yururluge girmis ve s6z konusu duzen-
leme ile 5237 sayili Turk Ceza Kanunu’nun
(“TCK”) 217.maddesine “halki yaniltici bilgiyi
alenen yayma” sucu eklenmistir.

Dezenformasyon, kavramlarin dogru olup ol-
madigina bakmaksizin insanlarin duygu ve
dusunceleriyle hareket etmesini saglayarak
yanlis bilgilerin genis kitlelere yayilmasinin
saglanmasi olarak tanimlanabilir. Dezenfor-
masyonun risklerine bakildiginda, sosyal
medya ve internet ortaminin sagladigi avan-
tajlardan yararlanmak suretiyle halk arasin-
da korku ve panik yaratilmasinin kolaylastigi,
yanlis bilgiler ve manipulasyonlarla pek ¢ok
insanin etkilenmesi riskinin mevcut oldugu
aciktir.

internet ortaminin bilgi Gretme ve yayma
konusunda kazandigi etkinlik ve gug, bir
yandan kamuoyunun bilgiye erisimini kolay-
lagtirmakta 6te yandan koétuye kullanimin da
onunu acmaktadir. Baska bir deyisle internet
ortaminda yayimlanan ve biriken bilgilerin
gercek ve yalan olarak ayristirilma zorunlu-
lugu hasil olmaktadir.

Sosyal medyanin yayginlasmasiyla ortaya
cikan yogun bilgi akisi, Dunya Saglik Orgu-
tu’'nan ifadesiyle yanlis bilgi salgini olarak
da agiklanabilecek “infodemi” kavraminin
ortaya ¢cikmasina sebebiyet vermistir. Yanlis
bilgilerin yayilimindaki hizin sebebi olarak
sosyal mecralarda bilgiye ¢ok hizli ulasilabil-
mesi ve sosyal medya kullanicilarinin karsi-

easy accessibility of information on social
platforms and the tendency of social media
users to provide instant and careless reac-
tions to the information they encounter?.

Various methods and motivations exist for
the production of false news. One of the pri-
mary motivations is the desire to increase
user engagement on personal social media
accounts, often driven by commercial and
political purposes. In terms of methods, it can
be exemplified by distorting or manipulating
accurate information to gain attention.

The aim of the newly enacted law is to intro-
duce sanctions regarding the dissemination
of false news content on the internet and
social media platforms. The objective is to
facilitate access to accurate information and
prevent the spread of incorrect information
among the public.

When looking at the requirements stipulat-
ed in the law for the offense of publicly dis-
seminating misleading information, the first
requirement is the intention to create fear,
worry, and panic among the public through
the sharing of such information. Secondly,
there is a limitation in terms of the subject
matter, stating that information related to
the country’s internal and external securi-
ty, public order, and general health will be
considered within the scope of this offense.
Another requirement is the public dissemina-
tion of content that is likely to disrupt public
peace. The aggravated form of the offense is
regulated when the perpetrator commits the
crime by concealing their true identity or as
part of an organization’s activities.

In this context, in the present day where
the internet and social media platforms are
widely prevalent, the aim of the law is to
combat disinformation that threatens every
user. Measures can be taken to ensure the
accuracy of information disseminated on the
internet and to apply sanctions against those
who share content with the intention of caus-
ing fear, worry, and panic among the public.
These measures are intended to protect indi-
viduals from the dangers of misinformationin
the online environment.

When examining the ratio decidendi, em-
phasis is placed on the fact that freedom of
thought and expression is one of the essen-
tial requirements of a democratic society.
The importance of pluralism, tolerance, and
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larina ¢ikan bilgiye anlik ve dikkatsiz tepkiler
vermesi gosterilebilir.

Yalan haber uretiminin pek ¢ok yontemi ve
motivasyonu olabilir. Bu motivasyonlarin ba-
sinda ticari ve siyasi amaclarla birlikte kulla-
nicilarn kisisel sosyal medya hesaplar tze-
rindeki etkilesimlerini arttirmak istemeleri yer
almaktadir. Yontem olarak degerlendirildigin-
de ise dogru bilginin ¢arpitilmasi ya da dikkat
cekmesi adina manipule edilmesi seklinde
orneklendirilebilir.

Yeni ¢ikarilan kanunla amagclanan ise internet
ve sosyal medya ortaminda yayinlanan yalan
haber iceriklerine iligkin yaptinmlar getirmek;
dogru bilgiye ulasmanin kolaylastiriimasi,
halk arasinda dogru olmayan bilgilerin yayil-
masinin dnune gecilmesidir.

Halki yaniltici bilgiyi alenen yayma sugcunun
kanunda ongorulen sartlarina bakildiginda
aranan ilk sartin halk arasinda endise, korku
ve panik yaratma amaci gudulerek paylasim
yapilmasi oldugu goralar. ikinci olarak konu
bakimindan bir sinirlama getirilmis ve tlke-
nini¢ ve dis guvenligi, kamu duzeni ve genel
sagligi ile ilgili bilgilerin bu su¢ kapsaminda
degerlendirilecegi duzenlenmistir. Diger bir
sart ise kamu barigini bozmaya elverisli bir
icerigin alenen yayilmasidir. Sucun nitelikli
hali, failin gercek kimligini gizlemek suretiyle
ya da bir érgutun faaliyeti cercevesinde sugu
islemesi olarak duzenlenmisgtir.

Bu baglamda internet ya da sosyal medya
mecralarinin ¢ok yayginlastigr bu gunlerde
her kullaniciyr tehdit eden dezenformas-
yonla mucadele etmeyi amaclayan yasa ile
internet ortaminda yayilan bilgilerin dogru-
lugunu guvence altina almak adina halk ara-
sinda endise, korku ve panik yaratma saikiyle
paylasimlarda bulunanlar hakkinda yaptinm
uygulanmasi gibi 6nlemlere basvurulabile-
cektir.

Hukmun gerekgesine bakildiginda ise du-
stince ve ifade 6zgurlugunun demokratik
toplumun en 6nemli gereksinimlerinden
olduguna vurgu yapilmis; cogulculuk, hos-
goru ve acik fikirliligin bireyin kendisini gelis-
tirmesine, dolayisiyla toplumun ilerlemesine
etkisinden bahsedilmis ve ifade 6zgurlu-
gunun alt yapisini teskil ettigi belirtilmigtir.
Teknolojik gelismelerin ve internetin yay-
ginlasmasinin etkisiyle dijital platformlarin
gordugu ragbet artmis; bu vesileyle bilginin
yayilma hizi artarken bu iceriklerin zihin suz-
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open-mindedness in individuals’ self-devel-
opment and, consequently, the progress of
society is mentioned, highlighting that free-
dom of expression constitutes the founda-
tion of these values. The popularity of digital
platforms has increased as a result of tech-
nological advancements and the increasing
use of the internet. As a result, information is
shared faster than it ever has, and it takes less
time for it to go through the filters of critical
thought and analysis. The sense of security
provided by the anonymous environment
has significantly accelerated the proliferation
of false, misleading, or manipulative content.
Therefore, there is a need to take measures
to ensure the security of news or information
and tofacilitate the democratic clash or com-
petition of free and original ideas. The provi-
sion explains that the regulation is designed
to criminalize the public dissemination of
false information that is intended solely to
cause fear, worry, or panic among the public
and that is detrimental to the country’s inter-
nal and external security, public order, and
general health. In other words, the essence
of the introduced regulation is to safeguard
the needs of a democratic society and sup-
port the progress of society.

VII. CONCLUSION

With the increasing use of the internet in
today’s world and its significance in our
lives, interventions targeting thoughts and
expressions in the online environment
have become problematic. Internet access
is regarded as a fundamental right since it
is recognized as an extension and result of
the right to free expression. The Europe-
an Court of Human Rights has rigorously
examined interference with freedom of ex-
pression, as stipulated in Article 10 of the
European Convention on Human Rights,
and has established particular standards in
this regard. The Court has emphasized in
numerous decisions that restricting internet
access in itself constitutes a violation of free-
dom of expression. It has stated that states
should not block access to the internet and
that adequate regulations regarding the in-
ternet should be in place. Furthermore, the
intervention should be prescribed by law,
pursue a legitimate aim, be necessary in a
democratic society, and be proportionate.
After assessing the compliance of thoughts
and expressions conveyed over the internet
with the mentioned criteria, a determination
can be made regarding the existence of a
violation.

gecinden gecme ve analiz edilme sureleri
ise kisalmistir. Anonim ortamin sagladigi
guven hissi ise yalan, yanlis veya manipulatif
iceriklerin artisini gozle gorular olgude hiz-
landirmistir. Bu itibarla haber veya bilginin
gavenligi saglanarak, 6zgur ve 6zgun fikir-
lerin demokratik ortamda ¢atismasina ya da
yarigmasina yonelik tedbirlerin alinmasi ihti-
yaci ortaya ¢cikmaktadir. Maddeyle, sirf halk
arasinda endise, korku veya panik yaratmak
saikiyle ulkenin i¢ ve dis guvenligi, kamu du-
zeni ve genel sagligi ile ilgili gercege aykir
bir bilgiyi, kamu barigini bozmaya elverisli
olacak sekilde alenen yaymanin sug¢ olarak
duzenlendigi agiklanmis; baska bir ifadeyle
getirilen duzenlemenin 6zinde demokratik
toplumun gereksinimlerini gavence altina
almak ve toplumun ilerlemesine destek olun-
masi amaglarinin yattigi vurgulanmistir.

VIl. SONUC

Gunumuzde internet kullaniminin bir hayli
artmasi ve internetin hayatimizdaki yeri g6z
onune alindiginda internet ortamindaki du-
stnce ve ifadelere yonelik gerceklestirilen
mudahaleler de sorun haline gelmekte; in-
ternete erigim ifade 6zgurlugunun bir uzan-
tisi ve ayni zamanda bir sonucu olarak go-
raldugunden internete erisim de temel bir
hak olarak nitelendirilmektedir. Avrupa insan
Haklari S6zlesmesinin 10. maddesinde yer
alan ifade 6zgurlugune yonelik olarak ger-
ceklestirilen mudahale AiIHM tarafindan siki
bir incelemeye tabi tutulmus ve bu konuda
bazi kriterler getirmistir. Mahkeme sayisiz
kararinda internete erisimin kisitlanmasinin
basli basina ifade 6zgurlugune yonelik ih-
lal olusturacagini vurgulamistir. Bu konuda
devletlerin internete erisimi engellememesi
gerektigini ve internet ile ilgili yeterli duzen-
lemeler yapilmasi gerektigini belirtmigtir.
Ayrica gerceklestirilen mudahalenin yasay-
la 6ngorulmus olmasi, mesru bir amag gut-
mesi, demokratik toplumda gerekli olmasi
ve mudahalenin orantili olmasi gerektigi
belirtilmistir. internet Gzerinden agiklanan
dusunce ve ifadelerin bahsedilen kriterlere
uygunlugu denetlendikten sonra ihlalin var-
ligina iliskin bir karar verilmelidir.
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