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ABSTRACT | OZET

In this article, if the agreed penalty clause is deemed invalid in employment
contracts that are considered indefinite-term and not fixed-term employ-
ment contracts, it is evaluated whether it is possible for the employer to claim

this invalidity.

Bu makalede, belirli siireli is sézlesmesi niteligini haiz olmayan belirsiz stireli
kabul edilen is sozlesmelerinde, kararlastirilmis olan cezai sart hitkmii gecer-
siz sayilirsa, isverenin bu gecersizligi ileri siirmesinin miimkiin olup olmadigi

degerlendirilmistir.
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I.INTRODUCTION

In this study, the concepts regarding the Deci-
sion (“Decision”) dated 08.03.2019 and num-
bered 2017/10 E. and 2019/1 K. of the Court of
Cassation General Assembly on the Unifica-
tion of Judgments (“Court”), which was taken
in order to eliminate the difference of opinion
and different practices that arose between the
Supreme Court Assembly of Civil Chambers,
9th Civil Chamber and 22nd Civil Chamber,
and the said decision will be examined.

I1. REVIEW OF JUDG-
MENT

A. Dispute and Legal Issue

In labor law, indefinite-term employment
agreements are the rule and fixed-term em-
ployment agreements are the exception, lim-
ited to the existence of objective conditions
stipulated in the law. Therefore, employment
agreements that are established for a defi-
nite term without the necessary objective
conditions are deemed to be of indefinite
duration in order to protect the employee.

One of the issues that is subject to the de-
cision and that needs to be evaluated is

1. GIRIS

Bu ¢alismada, Yargitay Hukuk Genel Kurulu,
9. Hukuk Dairesi ve 22. Hukuk Dairesi ara-
sinda ortaya ¢ikan gorus ayriiginin ve farkl
uygulamalarin giderilmesi amaciyla alinan
08.03.2019 tarihli ve 2017/10 E. ve 2019/1
K. sayili Yargitay ictihadi Birlestirme Hukuk
Genel Kurulu (“Kurul”) Kararina (“Karar”)
iliskin kavramlar ve bahse konu olan karar
incelenecektir.

II. KARAR iNCELEMESI

A. Uyusmazlik ve Hukuki Sorun

is hukukunda is s6zlesmesinin belirsiz sureli
olmasi kural, belirli sureli olmasi ise kanunda
ongorulen objektif sartlarin varligi halleriyle
sinirli olmak kaydiyla istisnadir. Bu yuzden
gerekli objektif sartlar tagsimadigi halde be-
lirli sureli olarak kurulan is s6zlesmeleri isciyi
koruma amaciyla belirsiz sureli kabul edilirler.

Karara konu olan ve degerlendirilmesi ge-
reken hususlardan biri, objektif sartlar ta-
simamasindan o6tura belirsiz sureli kabul
edilen is sozlesmelerinde yer alan cezai sart
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whether the penalty clause in employment
agreements that are deemed to be of indefi-
nite duration due to the lack of objective con-
ditions will face the sanction of invalidity, and
whether the employer’s request to refrain
from paying the penalty clause by claiming
that the agreement should be deemed to be
of indefinite duration will be contrary to the
rule of good faith.

As will be mentioned when analyzing the de-
cision, the principle that dominates the Law
of Obligations is the principle of freedom
of will and, as a reflection thereof, the prin-
ciple of freedom of contract. According to
Article 26 of the Turkish Code of Obligations
(“TCO"), “The parties may freely determine
the content of an agreement within the limits
prescribed by law.”

In accordance with these principles, it can
be said that the parties may freely determine
the content of the agreement in the absence
of any violation of law. However, this princi-
ple is not absolute and is subject to certain
limitations. According to Article 27/1 of the
TCO, “Contracts that are contrary to the
mandatory provisions of the Law, morality,
public order, personal rights or whose sub-
ject matter is impossible are absolutely null
and void.”

hakmunun gecersizlik yaptinmi ile karsilasip
karsilasmayacag@i hususu gundeme geldi-
ginde, isverenin sdzlesmenin belirsiz sureli
kabul edilmesi gerektigini ileri surerek cezai
sartl 6demekten imtina etmek istemesinin
durustluk kuralina aykinlik teskil edip etme-
yecegidir.

Karari incelerken de bahsi gececegi uze-
re Bor¢lar Hukukuna hakim olan ilke irade
Ozerkligi ve bunun yansimasi olarak sozles-
me ozgurlugu ilkesidir. Turk Borglar Kanunu
("TBK") m. 26'ya gore de, “Taraflar, bir sozles-
menin icerigini kanunda ongorualen sinirlar
icinde 6zgurce belirleyebilirler.”

Bu ilkeler geregi soylenebilir ki taraflar, hu-
kuka aykinlik bulunmadigi durumlarda 6zgur
bir bicimde sozlesmenin icerigini belirleyebi-
lirler. Ancak bu ilke de mutlak olmayip, kendi
icerisinde birtakim sinirlandirmalara tabiidir.
TBK m. 27/1'e gore “Kanun'un emredici hu-
kumlerine, ahlaka, kamu duzenine, kisilik
haklarina aykiri veya konusu imkansiz olan
sozlesmeler kesin olarak hukumsuzduar.”

Karar incelenirken varilacak sonuca etki ede-
cek bir diger duzenleme, ayni hukmun 2. fik-
rasinda duzenlenmektedir. Buna gore “Soz-
lesmenin icerdigi hukumlerden bir kisminin
huktmsuz olmasi, digerlerinin gegersizligini
etkilemez. Ancak, bu hukumler olmaksizin
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Another provision that will affect the con-
clusion to be reached while examining the
decision is regulated in paragraph 2 of the
same provision. Accordingly, “The invalid-
ity of some of the provisions contained in
the agreement shall not affect the invalidity
of the others. However, if it is clearly under-
stood that the agreement cannot be con-
cluded without these provisions, the whole
agreement shall be absolutely null and void.”

Therefore, while evaluating the decision, the
will of the legislator to keep the agreements
alive should also be taken into consideration.
Therefore, whether the sanction of partial in-
validity should be applied here is subject to
legal dispute.

B. Fixed-Term Employment
Agreement

Article 8 of the Labor Law No. 4857 (“Labor
Law") defines an employment agreement
as "an agreement whereby one party (the
employee) undertakes to perform work de-
pendently and the other party (the employer)
undertakes to pay wages”.

Again, Article 393/1 of the TCO defines an
employment agreement as “a contract in
which the employee undertakes to perform
work for a definite or indefinite period of time
dependent on the employer and the employ-
er undertakes to pay wages to the employee
according to the time or work performed”.

Based on these definitions, it can be said that
the elements of an employment agreement
are performance of work, remuneration and
dependency.

Pursuant to Article 11 of the Labor Law, a
fixed-term employment agreement is “an
employment contract concluded in writing
between the employer and the employee for
fixed-term work or subject to objective con-
ditions such as the completion of a certain
work or the occurrence of a certain event”.

In fixed-term employment agreements, the
parties determine the moment when the
agreement will expire at the stage of the
establishment of the agreement. In other
words, agreements where the date of expiry
of the agreement is known or foreseeable by
the parties during the establishment of the
agreement are called fixed-term employment
agreement’.

sozlesmenin yapilamayacagi acikca anlasi-
lirsa, s6zlesmenin tamami kesin olarak hu-
kumsuz olur.”

Bu nedenle karar degerlendirilirken kanun
koyucunun so6zlesmeleri ayakta tutma ira-
desi de g6z 6nunde bulundurulmalidir. Bu
ylzden, kismi gecersizlik yaptinminin burada
uygulanip uygulanmayacagi konusu hukuki
uyusmazliga konu olmustur.

B. Belirli Siireli is Sozlesmesi

4857 sayili is Kanunu (“is Kanunu”) m. 8'de
is sozlesmesi, “Bir tarafin (is¢i) bagimli olarak
is gormeyi, diger tarafin (isveren) da Ucret
6demeyi Ustlenmesinden olusan s6zlesme”
olarak tanimlanmaktadir.

Yine TBK m. 393/1'de is sozlesmesi, “isci-
nin isverene bagimli olarak belirli veya be-
lirli olmayan sureyle is gérmeyi ve isverenin
de ona zamana veya yaplilan ise gore Ucret
odemeyi Ustlendigi s6zlesme” olarak tanim-
lanmigtir.

Bu tanimlardan hareketle is s6zlesmesinin
unsurlarinin is gérme, dcret ve bagimlilik
oldugu soylenebilir.

Belirli sureli is sozlesmesi ise is Kanunu m.
11 uyarinca, “Belirli sureli islerde veya bel-
li bir isin tamamlanmasi veya belirli bir ol-
gunun ortaya ¢ikmasi gibi objektif sartlara
bagli olarak isveren ile isci arasinda yazili
sekilde yapilan is s6zlesmesi“dir.

Belirli sureli is sozlesmelerinde, s6zlesme-
nin kurulusu asamasinda taraflar, s6zlesme-
nin sona erecedi ani belirlemektedirler. Yani
sozlesmenin kurulusu asamasinda taraflar-
ca sozlegsmenin sona erdigi tarihin bilindigi
veya ongorulebildigi sozlesmelere belirli
sureli is sd6zlesmesi denilmektedir’.

is sozlesmelerinin icerigini taraflarin ser-
bestce belirleme imkanlari bulunmaktaysa
da bu sozlesmelerin ancak kanun ile getiri-
len sinirlamalara uygun olarak yapilabilmesi
mumkunduar. Bundan hareketle ve is Kanu-
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Although the parties may freely determine
the content of employment agreements,
these agreements may only be concluded
in accordance with the limitations imposed
by law. Based on this and considering the
definition in Article 11 of the Labor Law, it is
seen that the freedom of contract of the em-
ployee and the employer is limited by law. In
order to establish agreements that comply
with these limitations, the existence of ob-
jective conditions mentioned in the law will
be sought in the agreement. Apart from this,
the agreements made by the parties by spec-
ifying only a certain date range will not be
considered sufficient to be qualified as fixed-
term. In order for the relevant conditions to
be met, as stated in the Labor Law, the exis-
tence of conditions such as the work being
for a certain period of time, the completion of
a certain work or the occurrence of a certain
fact is required, and only in these cases, the
employment agreements established will re-
tain their fixed-term characteristic.

The first objective condition is that the work
must be fixed-term. What is meant here is that
the duration of the work is known or know-
able at the time of the establishment of the
agreement? For example, an employment
agreement to be established for the cam-
paign of a brand can be considered fixed-
term. The specific period of time mentioned
can be determined in terms of time, or such
agreements can be established with the
fiction that the agreement will end with the
realization of the purpose by determining a
purpose.

The second objective condition is that it is for
the completion of a specific work. This refers
to an employment agreement to work on a
job that will end as soon as it is completed,
rather than a job that continues over time. For
example, the completion of a construction
project or the completion of a project.

The third objective condition is the occur-
rence of a certain fact. What is meant here
is fixed-term employment agreements estab-
lished for the purpose of providing tempo-
rary labor force that may be needed due to a
phenomenon that arises outside the normal
activities of the relevant workplace or out-
side of an ongoing situation. Examples of
this situation are situations such as making
an agreement with another employee for a
certain period of time instead of the employ-
ee whois on leave for reasons such asillness,
pregnancy, military service.

nu m. 11'deki tanim da dikkate alindiginda,
isci ve isverenin s6zlesme serbestisinin ka-
nun ile sinirlandinldigr gérulmektedir. Bu
sinirlamalara riayet eden sozlesmeler ku-
rabilmek i¢in s6zlesmede kanunda anilan
objektif sartlarin varligi aranacaktir. Bunun
disinda taraflarin yalnizca belli bir tarih ara-
lig1 belirterek yaptiklari sozlesmeler belirli
sureli olarak nitelendirilme konusunda ye-
terli kabul edilmeyeceklerdir. ilgili kosullarin
saglanmasi igin is Kanunu’nda belirtildigi
gibi isin belirli sureli olmasi, belli bir igin
tamamlanmasina yonelik olmasi ya da be-
lirli bir olgunun ortaya ¢ikmasi gibi hallerin
varligi gerekir ve ancak bu hallerde kurulan
is sozlesmeleri belirli sureli olma 6zelligini
korurlar.

Obijektif sartlardan ilki, isin belirli sureli ol-
masidir. Burada bahsedilen, isin niteligi iti-
bariyle s6zlesmenin kurulusu asamasinda
ne kadar sureceginin bilinmesi ya da biline-
bilir olmasidir2. Ornegin bir markanin kam-
panyasi icin kurulacak olan bir is s6zlesmesi
belirli sureli kabul edilebilir. Bahsedilen be-
lirli stire zaman olarak belirlenebilecedi gibi,
biramag belirlenerek amacin gergeklesme-
si ile s6zlesmenin sona erecegi kurgusu ile
de bu tur so6zlesmeler kurulabilir.

ikinci objektif sart, belli bir isin tamamlan-
masina yonelik olmasidir. Burada bahse-
dilen zamanla stregelen bir isten ziyade,
tamamlandig gibi sona erecek bir iste ¢calis-
mak tzere kurulan is sozlesmesidir. Ornek
olarak, bir ingaatin yapiminin bitmesi ya da
bir projenin bitirilmesi sayilabilir.

Ucuincu objektif sart ise belirli bir olgunun
ortaya ¢ikmasidir. Burada kastedilen, ilgili
isyerinin normal faaliyetleri disinda kalan
veya suregelmekte olan bir durumun disin-
da ortaya ¢ikan bir olgu nedeni ile ihtiya¢
duyulabilecek gegici is gucunun saglanma-
sl amaci ile kurulan belirli streli is sozles-
meleridir. Bu duruma verilebilecek érnekler;
hastalik, hamilelik, askerlik gibi nedenlerle
izinde olan isciyerine, belirli sureligine bas-
ka bir isci ile s6zlesme yapma gibi durum-
lardir.

Ayrica is Kanunu’nda bu kosullar sinirlan-
dirici olarak sayilmamakla birlikte, “benzeri
haller” olarak 6rnekseme yolu ile sayildigi
belirtilmistir. Bu nedenle yukarida bahsedi-
len hallere benzer olgularin ortaya ¢ikmasi
halinde de belirli sureli is s6zlesmesi kur-
mak mumkun olabilecektir.

MAKALELER

DiPNOT

1 Yeliz Bozkurt Gumrukcuoglu,
Turk Is Hukuku’nda Belirli Sureli is
Sozlesmeleri, Istanbul 2012, s. 15.

2 Haluk Hadi Sumer, “Ozel Ogre-
tim Kurumu Ogretmenlerinin Is Soz-
lesmelerinin Hukuki Niteligi, Prof. Dr.
Turhan Esener’e Armagan”, istanbul
Kultur Universitesi Hukuk Fakultesi
Dergisi Ozel Sayisi, C. 15, S. 1, Ocak
2016, s. 425.

2024 WINTER



ARTICLES

PART 6

FOOTNOTE

3 Nuri Celik/ Nursen Caniklioglu/
Talat Canbolat, Is Hukuku Dersleri,
20th Edition, istanbul 2016, p. 129.

4 Kenan Tungcomag, Turk Hukukun-
da Cezai Sart, istanbul 1963, p. 6. Ce-
vdet ilhan Giinay, Cezai Sart, Ankara
2002, p. 5.

5 Cevdet ilhan Giinay, Cezai Sart,
Ankara 2002, p. 5.

GS| ARTICLETTER

WHETHER IT IS POSSIBLE FOR THE EMPLOYER TO CLAIM THAT THERE ARE NO OBJECTIVE CONDITIONS FOR THE
CONCLUSION OF A FIXED-TERM EMPLOYMENT AGREEMENT (IN LIGHT OF THE DECISION OF THE COURT OF CASSATION
GENERAL ASSEMBLY ON THE UNIFICATION OF JUDGMENTS, NUMBERED 2017/10 E., 2019/1 K. AND DATED 08.03.2019)

In addition, although these conditions are
not listed as limiting in the Labor Law, it is
stated that they are listed by way of example
as “similar cases”. Therefore, it may be pos-
sible to establish a fixed-term employment
agreement in case of the occurrence of facts
similar to the aforementioned cases.

In addition to these cases, it is assumed that
objective conditions exist when the Law stip-
ulates that the agreement must be of a fixed-
term nature. For this reason, the existence
of objective conditions will not be sought in
agreements where the Law stipulates a fixed-
term agreement.

C. Chaining of a Fixed-Term
Employment Agreement

Another possibility that should be mentioned
while examining the decision is that, pur-
suant to Article 11/2 of the Labor Law, em-
ployment agreements that are established
in succession will be deemed to be indefi-
nite-term employment agreements from the
beginning, even if the fundamental reason
that existed at the time of the establishment
of the agreement does not continue. As can
be understood from the wording of the law,
if the reason for a fixed-term employment
agreement that meets the objective condi-
tion continues or a new reason has emerged,
these agreements will be renewed and will
not turn into an indefinite-term employment
agreement.

Bu hallere ek olarak sdzlesmenin belirli sureli
niteligini haiz olmasi gerekliligi Kanun tara-
findan 6ngoruldugunde de objektif sartlarin
bulundugu varsayilmaktadir. Bu nedenle Ka-
nun‘un belirli streli kurulmasini 6ngoérdugu
sozlesmelerde objektif sartlarin varligi aran-
mayacaktir.

C. Belirli Siireli is S6zlesmesi-
nin Zincirleme Yapilmasi

Karar incelenirken deginilmesi gereken bir
baska olasilik da, is Kanunu m. 11/2 uyarin-
ca sozlesmenin kurulma asamasinda var olan
esaslineden devam etmemesine ragmen zin-
cirleme olarak kurulan is s6zlesmelerinin bas-
tan itibaren belirsiz streli is s6zlesmesi kabul
edilecegidir. Kanunun lafzindan anlagilacagi
Uzere objektif sarti tagiyan belirli sureli is s6z-
lesmesinin nedeni devam ediyor ya da yeni
bir neden ortaya cikmissa bu sézlesmeler ye-
nilenecekler ve belirsiz sureli is s6zlesmesine
donusmeyeceklerdir.
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D. Consequences of a Fixed-
Term Employment Agreement

Due to their nature, fixed-term employment
agreements terminate automatically upon
the expiration of the specified period with-
out the need for a notice of termination. In
such agreements, the employee will not be
entitled to severance pay and will not be able
to benefit from the notice period stipulated
in indefinite-term employment agreements
in cases where the agreement is terminated
upon the expiration of the specified period.
In addition, since employees working un-
der fixed-term employment agreements will
not be covered by job security, they will not
have the right to file a reinstatement lawsuit®.
Nevertheless, if the employer terminates the
employment agreement without just cause
before the specified period, the employee
will be able to claim the remaining period
wage and, if agreed in the agreement, the
employer will be obliged to make a payment
to the employee in the amount of the penal
clause due to unfair termination before the
specified period.

I1l. PENAL CLAUSE IN
FIXED-TERM EMPLOY-
MENT AGREEMENTS

The concept of penalty clause, which can
be expressed as an institution that forces
the debtor to perform, is regulated between
Articles 179 and 182 of the TCO, and there
is no definition of the penalty clause in the
relevant articles.

Although the definition of the penal clause is
not included in the Labor Law, the provisions
of the TCO, which is a general law, will also
be valid in labor law.

According to one definition in the doctrine,
a penalty clause is “a separate performance
with a financial value that must be paid in
case of non-performance or incomplete per-
formance of the existing debt”4. In another
definition, it is stated as “a penalty clause is
the debtor's commitment to the creditor to
make a pre-agreed performance in the event
that the debt is not performed at all or prop-
erly”s.

A penalty clause is an ancillary obligation
and its validity depends on the validity of
the principal obligation. Pursuant to Article
182 of the TCO, if the principal obligation

D. Belirli Siireli is So6zlesmesi-
nin Sonuclan

Belirli sureli is sozlesmeleri niteligi geredi fe-
sih bildirimine gerek olmaksizin belirlenen
strenin dolmasi ile birlikte kendilerinden
sona ererler. Bu tur sozlesmelerde, belirli
surenin dolmasi ile sdzlesmenin sona erdigi
durumlarda is¢i, kidem tazminatina hak ka-
zanamayacak ve belirsiz sureli is s6zlesmele-
rinde 6ngorulen ihbar 6nelinden yararlana-
mayacaktir. Ayrica belirli sureli is s6zlesmesi
ile calisan isciler is guvencesi kapsamina
girmeyeceklerinden ise iade davasi agcma
haklari da bulunmayacaktir®. Yine de belir-
lenen sureden dnce isveren, is s6zlesmesini
hakli neden olmaksizin feshederse is¢i, ba-
kiye sure ucretini talep etme edebilecek ve
ayrica sOzlesmede kararlastirildi ise isveren,
sureden 6nce haksiz feshe bagli cezai sart
tutarinca isciye 6deme yapmakla yukamlu
olacaktir.

I1l. BELIiRLi SURELIi IS
SOZLESMELERINDE CE-
ZAi SART

Borgluyu ifaya zorlayan bir kurum olarak
ifade edilebilecek olan cezai sart kavrami
TBKm. 179 ve 182 arasinda duzenlenmekte
olup, cezai sartin ilgilimaddelerde herhangi
bir tanimi bulunmamaktadir.

Cezai sartin tanimi is Kanunu’nda yer alma-
makla birlikte genel kanun niteliginde olan
TBK hukumleri is hukukunda da gecerli
olacaktir.

Doktrinde yapilan bir tanima goére cezai
sart, “Mevcut borcun ifa edilmemesi veya
eksik ifasi halinde 6denmesi gereken mali
degeri haiz ayri bir edimdir”4. Bir bagka ta-
nimda ise, “Cezai sart, bor¢lunun borcun
hic veya geregi gibi ifa edilmemesi halinde
onceden kararlastirilmis bir edada bulun-
may! alacakliya karsi taahhut etmesi” olarak
ifade edilmistir®.

Cezai sart, feri borg niteligindedir ve gecer-
liligi asil borcun gecerliligine baglidir. TBK
m. 182 uyarinca, asil borcun herhangi bir
nedenle gecersiz oldugu durumlarda cezai
sart da talep edilemeyecektir. Ancak cezai
sartin konusu, asil borcun konusunu olus-
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is invalid for any reason, the penalty clause
cannot be demanded. However, the subject
matter of the penalty clause is independent
from the performance that constitutes the
subject matter of the principal obligation,
and this agreed performance must have an
economic value.

The purpose of setting a penalty clause in
agreements is to guarantee the performance
of the principal obligation and to determine
the damage that will arise if the obligation is
not fulfilled. If a penalty clause is agreed in
the agreement, the creditor will be able to
obtain compensation without the obligation
to prove the damage suffered.

One of the most widely used areas of penal-
ty clause is labor law. Since there are power
imbalances between the parties in labor rela-
tions, itis necessary to make arrangementsin
accordance with the principle of reciprocity
in the penalty clause. Likewise, pursuant to
Article 420 of the TCO, penal clauses in em-
ployment agreements that are imposed only
against the employee shall be deemed inval-
id. As a matter of fact, as will be frequently
mentioned in the decision, one of the domi-
nant principles of labor law is the “principle
of interpretation in favor of the employee”.
Therefore, for example, a penal clause that
does not have the element of reciprocity and
is subject to the agreement only against the
employee will be deemed invalid, whereas
a penal clause only in favor of the employee
will also be deemed valid®.

As a reflection of the same principle, in the
event that the penal clause stipulated in the
agreement against the employee exceeds
the amount and conditions of the penal
clause stipulated for the employer, the em-
ployee’s liability will be deemed valid, pro-
vided that it does not exceed the amount of
the employer’s liability.

In some cases, penal clauses are stipulated in
employment agreements in an unfairamount
without taking into account the economic
situation of the employee. In these cases, if
deemed necessary, pursuant to Article 182/3
of the TCO, the judge may ex officio reduce
the amount of the penalty clause that he
deems excessive.

turan edimden bagimsizdir ve kararlastirilan
bu edimin ekonomik bir degere sahip olma-
sigerekmektedir.

Sozlesmelerde cezai sart belirlenmesindeki
amag, asil borcun ifasini teminat altina almak
ve borg ifa edilmedigi takdirde dogacak olan
zararl 6nceden tespit etmektir. S6zlesmede
cezai sart kararlastinldi ise alacakli ugradig
zarari ispat etme yukumlulugu altinda olma-
dan tazminati elde edebilecektir.

Cezai sartin en yaygin kullanildigi alanlardan
biri de is hukukudur. is iliskilerinde taraflarin
arasinda guc dengesizlikleri bulundugun-
dan éturu cezai sartta karsililik ilkesine uygun
duzenlemeler yapilmasi gerekmektedir. Keza
TBK m. 420 uyarinca, is sdzlesmelerinde sa-
dece isci aleyhine getirilen cezai sart hukum-
leri gecersiz sayilacaktir. Nitekim kararda da
sikca bahsedilecegi Uzere, is hukukuna ha-
kim ilkelerden biri “is¢i yararina yorum ilkesi"”-
dir. Bu nedenle érnegin, karsililik unsurunu
tagimayan ve yalnizca isci aleyhine so6zlesme-
ye konu edilen cezai sart gecerli olmamakla
birlikte, sadece isci lehine konulacak cezai
sart ise gecerli sayilacaktir.

Ayniilkenin biryansimasi olarak, is¢i aleyhine
sOzlesmeye konulan cezai sartin igveren igin
ongorulen cezai sartin miktar ve kosullarini
asmasi durumunda, iscinin sorumlulugu is-
verenin sorumlulugunun miktarini agmamak
kosulu ile gecerli sayilacaktir.

is sozlesmelerine bazi durumlarda isginin
ekonomik durumu goéze alinmaksizin hakka-
niyete uygun olmayacak miktarda cezai sart
hakumleri duzenlenmektedir. Bu durumlarda
ise gerekli gordugu takdirde TBK m. 182/3
uyarinca hakim, asir gérdugu cezai sartin
miktarini resen indirebilecektir.
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IV. OPINION OF THE 9TH
CIVIL CHAMBER OF THE
COURT OF CASSATION

The 9th Civil Chamber of the Court of Cas-
sation is of the opinion that a penal clause
may be stipulated in fixed-term employ-
ment agreements and that the parties may
stipulate a penal clause in indefinite-term
employment agreements by agreeing on a
minimum working period. On the other hand,
the same Chamber is of the opinion that a
penalty clause linked to the duration cannot
be stipulated if no duration is specified in the
agreement. The main emphasis here is that
although the parties intend to establish a
fixed-term employment agreement, the pen-
alty clause is not valid since the employment
agreement that does not contain any of the
objective conditions listed in the Law will
be deemed indefinite-term, and the reason
for this is that the penalty clause stipulates
a sanction for the fulfillment of the specified
condition, and if the agreement is accept-
ed as indefinite-term, it will not be possible
to apply the penalty since the condition of
working for a certain period of time that can
be mentioned will not be fulfilled. Accord-
ing to this opinion, a fixed-term employment
agreement and a minimum-term employ-
ment agreement have the characteristics of
atypical agreements, and when the parties
establish an agreement without making such
a qualification, it will not be correct to trans-
form the agreement that does not meet the
objective conditions into a minimum-term
employment agreement, and the penal
clause provisions related to the termination
before the expiry of the term, which are the
subject of the decision, will be invalid in the
employment agreement that does not con-
tain objective conditions and also does not
mention the minimum term.

A. Parallel Opinions in the
Doctrine

Based on a decision of the Court of Cassa-
tion’, Ekonomi, who is of this opinion in the
doctrine, argues that the penalty clause
for the period specified in the agreement
should no longer be applied after the chain
employment agreements are converted into
indefinite-term employment agreements,
and if a penalty clause is agreed upon in
case of unfair termination of the employ-
ment agreement established by agreeing
on a certain period of time, if the objective

IV. YARGITAY 9. HUKUK
DARIESINiIN GORUSU

Yargitay 9. Hukuk Dairesi belirli sureli is s6z-
lesmelerinde streden 6nce feshe bagli olarak
cezai sart kararlastirilabilecegini ve yine taraf-
lanin belirsiz sureli is sdzlesmelerinde asgari
calisma suresi kararlastirarak bu sureye bag-
li cezai sart bngorebilecekleri gérasundedir.
Buna karsilik ayni Daire, s6zlesmede herhan-
gi bir sure belirlenmemisse, sureyle baglantili
bir cezai sart ongorulemeyecegi kanaatinde-
dir. Burada asil vurgulanan, taraflarca belirli
sureli is sdzlesmesi kurulmak istenilmesine
ragmen, Kanun’da sayilan objektif sartlardan
herhangi birini icermeyen is sdzlesmesi belir-
siz sureli sayilacagindan cezai sartin gecerli
olmadigi, bunun nedeninin ise cezai sartta,
belirlenmis sartin gerceklesmesine iligkin bir
yaptirim 6ngoruldagu ve sézlesme belirsiz
sureli kabul edildigi takdirde bahsedilebile-
cek belli bir sure boyunca ¢alisma yonunde-
ki sart gergceklesmemis olacagindan cezanin
da uygulanmasinin mamkuan olmayacagidir.
Bu goruse gore belirli sureli is sdzlesmesi ve
asgari sureli is sbzlesmesi atipik sozlesmeler
niteligini haiz olup, taraflar bu yénde bir ni-
teleme yapmadan sézlesme kurduklarinda,
objektif sartlari tagimayan s6zlesmenin asga-
ri sureliis s6zlesmesine donusmesinin dogru
olmayacagi ve objektif sart icermeyen ve ay-
rica asgari sireden de s6z edilmeden belirli
sureliolarak yapilan is s6zlesmesinde, karara
konu olan suresinden 6nce feshe bagli cezai
sart hukumlerinin gecersiz olacagidir.

A. Ogretideki Paralel Gorus-
ler

Doktrinde bu goéruste olan Ekonomi, Yargi-
tay’'in bir kararindan’ hareketle zincirleme
is sozlesmelerinin belirsiz sureli is s6zlesme-
sine doénusmesinin ardindan, sézlesmede
belirlenen sureye iliskin cezai sartin artik
uygulanmamasi gerektigini, belirli bir sure
kararlastirilarak kurulan is s6zlesmesinin
haksiz nedenle feshi halinde cezai sart ka-
rarlastirilmis oldugu takdirde, is s6zlesmesi
yenilendiginde objektif sartlar devam edi-
yorsa sozlesmedeki diger sartlar gibi ge-
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conditions continue when the employment
agreement is renewed, it will remain valid
like the other conditions in the agreement;
On the other hand, in cases where a fixed-
term employment agreement is renewed
and the objective conditions are no longer
met, the successive employment agreement
will be deemed to be of indefinite duration
from the beginning, and it will not be pos-
sible to talk about a penal clause that can
be applied in case of non-compliance with
the fixed term, and termination with notice
and all other related consequences will be
applied in the termination of the agreement.
On the other hand, for example, in the event
that the employment agreements renewed
pursuant to Article 339/1 of the Code of Obli-
gations numbered 818 (“CO") after the expi-
ry of the fixed term in the employment agree-
ment established for two years continue to
be valid in the event that there is a just cause,
the penal clause, which was determined as
two years at the establishment of the agree-
ment, will continue for one year due to the
renewal of the employment agreement, and
the judge may use his discretionary power
and make a reduction due to Article 161/3
of the CO&.

Once again in the doctrine, Gimrukguoglu is
of the opinion that the penal clause will lose
its validity in the event that the agreement is
transformed into an indefinite term for the
same reasons, and that the penal clause will
remain valid in the case of a successive em-
ployment agreement, provided that objec-
tive conditions are met®.

cerliligini koruyacagini; buna karsin belirli
sureli is s6zlesmesi yenilendigi ve objektif
sartlari artik tasimadigi durumda zincirleme
is s6zlesmesinin bastan itibaren belirsiz su-
reli sayilacagini, s6zlesmede belirlenen bir
stre olmadigi ve bu nedenle belirli sureye
uyulmamasi durumunda uygulanabilecek
bir cezai sarttan s6z etmenin mumkun olma-
yacagini, sdzlesmenin sona erdirilmesinde
bildirimli fesih ve buna iliskin diger batun
sonuglarin uygulanacagini savunmaktadir.
Diger bir ydonden de, 6rnegin iki yillik ola-
rak kurulan is s6zlesmesinde belirli strenin
sona ermesinin ardindan 818 sayili Borglar
Kanunu (“BK"”) m. 339/1 uyarinca yenilenen
is sozlesmelerinin hakli neden bulunmasi
durumunda gecerliligini sirdurmesi halin-
de, s6zlesmenin kurulusunda iki yillik olarak
belirlenmis olan cezai sartin is s6zlegmesinin
yenilenmesinden 6taru bir yil olarak devam
edeceginden BKm. 161/3 nedeniyle hakimin
takdir yetkisini kullanabilecegi ve bir indirim
yapabilecedi yonundedir®.

Yine doktrinde Gumrukcuoglu, ayni neden-
lerle s6zlesmenin belirsiz sureliye ddntusmesi
halinde cezai sartin gecerliligini kaybedece-
gi; zincirleme is sozlesmesinde ise objektif
sartlar bulundugu takdirde, cezai sartin ge-
cerliligini koruyacagi kanaatindedir®.
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V. OPINION OF THE
22ND CIVIL CHAMBER
OF THE COURT OF CAS-
SATION

Contrary to the opinion of the 9th Civil Cham-
ber of the Court of Cassation, the 22nd Civ-
il Chamber of the Court of Cassation, in its
opinion on the subject, argues that one of
the basic principles of the law of obligations
is to keep the agreements alive and to pro-
tect their validity, and therefore, even if there
are no objective conditions that require the
employment agreement to be considered as
fixed-term, the elements of reciprocity and
equivalence will come into play at this point,
and if these elements are present, the penalty
clause should not be considered invalid. As a
matter of fact, the relevant Chamber argues
that when the will of the parties are united
on the penalty clause within the framework
of the principle of freedom of contract, which
is one of the basic principles of the law of ob-
ligations, this provision will not contravene
Article 27 of the TCO.

In this case, the invalidity of the period deter-
mined in the agreement should not affect the
validity of the provision regarding the penal
clause to prevent the unfair termination of
the agreement within the specified period,
since the fixed term of the agreement is relat-
ed to the life of the agreement and the penal
clause, which provides protection for the un-
fairness of the termination, is intended to pre-
vent the unfair termination of the agreement
before the specified period, In other words,
it is argued that the objective conditions that
justify the conclusion of a fixed-term employ-
ment agreement and the validity conditions
of the penalty clause are separate, and the
invalidity of the penalty clause should not re-
sult from the invalidity of the agreement due
to the absence of objective conditions. Here,
itis stated that the wills regarding the penalty
clause agreed by the parties should be kept
alive and it is necessary to accept that the
provisions containing penalty clauses are
valid as arule in the presence of the principle
of reciprocity.

A. Parallel Opinions in the
Doctrine

When the issue of the validity of the “penal
clause due to unfair termination before the
expiry of the term” is discussed in the doc-
trine, it is necessary to include the opinions

V. YARGITAY 22. HUKUK
DAIRESININ GORUSU

Yargitay 9. Hukuk Dairesinin gorusunun
aksine, Yargitay 22. Hukuk Dairesi konuya
iliskin olarak savundugu gorasunde, Borg-
lar Hukuku’nun temel ilkelerinden birinin de
sOzlesmeleri ayakta tutma ve gecerliliklerini
koruma oldugunu ve bu yuzden is sdzlesme-
sinin belirli sureli sayilmasini gerektirecek
objektif sartlar bulunmasa da, bu noktada
karsiliklilik ve denklik unsurlarinin devreye
girecegine dikkat cekerek, bu unsurlarin
mevcut olmasi halinde cezai sart hukmuanu
gecersiz saymamak gerektigini ileri suirmek-
tedir. Nitekim, ilgili Daire tarafindan borglar
hukukunun temel ilkelerinden biri olan s6z-
lesme ozgurlugu ilkesi cercevesinde taraf
iradeleri cezai sart konusunda birlestiginde
bu hukmun TBKm. 27'ye aykinlik olusturma-
yacagi savunulmaktadir.

Bu durumda s6zlesmede belirlenen surenin
hukumsuzlugunun, sézlesmenin belirli sture
icerisinde haksiz feshini engellemeye yone-
lik cezai sarta iliskin hukmun gecerliligini
etkilememesi gerektigini, zira sdzlesmenin
belirli sureli olmasinin sézlesmenin émru
ile ilgili oldugunu ve feshin haksizligina dair
koruma saglayan cezai sartin ise s6zlesme-
nin belirlenen sureden 6nce haksiz feshini
engellemeye yonelik oldugunu, yani belirli
sureli is sozlesmesi yapilmasini hakli kilan
objektif sartlar ile cezai sartin gecerlilik kosul-
larinin ayri olup, objektif sartlar bulunmama-
si nedeni ile s6zlesmenin belirsiz sureli hale
gelmesinin cezai sartin gecersizligi sonucu-
nu dogurmamasi gerektigi savunulmaktadir.
Burada taraflarca kararlastirilan cezai sarta
iliskin iradelerin ayakta tutulmasi gerektigi
ve cezai sart iceren hukumlerin karsiliklilik
prensibinin bulunmasi halinde kural olarak
gecerli oldugunu kabul etmek gerekliligini
belirtmektedir.

A. Ogretideki Paralel Gériis-
ler

Ogretide “stureden once haksiz feshe bagli
cezai sart” hukmuanun gegerli olup olmadi-
grhususu tartisildiginda, Yargitay 22. Hukuk
Dairesinin gorusune paralel olan goéruslere
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that are in parallel with the opinion of the
22nd Civil Chamber of the Court of Cassa-
tion; firstly, Suzek, in his opinion on the sub-
ject, interpreted within the framework of a
decision of the Court of Cassation™ and as-
serted that the penal clause would be valid.
In this case, Suzek, in parallel with the opin-
ion expressed in the cited decision, draws at-
tention to the freedom of contract and states
that the essence of the parties’ right of termi-
nation should not be touched and that even
if the employment agreement is deemed to
be of indefinite duration because it does not
meet the necessary objective conditions,
the employer is required to terminate the
employment agreement without just cause.
In addition, the employer who establishes a

fixed-term employment agreement without
objective conditions and later claims that the
agreement will be deemed as indefinite-term
due to the failure to pay the wage for the re-
maining period and the penalty clause will
be contrary to the rule of honesty and the
prohibition of contradictory behavior, which
is a special manifestation of the prohibition
of abuse of right pursuant to Article 2 of the
Turkish Civil Code (“TCC") and the prohibi-
tion of contradictory behavior, which is a spe-
cial view of the prohibition of abuse of right™".

Baycik, referring to the same decision, ar-
gued that the invalidity of the agreement
due to the absence of objective conditions
for the establishment of a fixed-term employ-
ment agreement and the penal clause for

yer vermek gerekirse; dncelikle Suzek, konu
ile ilgili gorustunde Yargitay'in bir karari™
cercevesinde yorumda bulunarak, cezai
sartin gecerli olacagina dair gorasunu ileri
surmustar. Bu durumda atif yapilan kararda
daifade edilen goruse paralel olarak Stuizek,
sozlesme ozgurlugune dikkat ¢ekerek, ta-
raflarin fesih hakkinin 6zine dokunmamak
gerektigini ve is sozlesmesi gerekli objektif
sartlar tagsimadigindan belirsiz sureli sayil-
sa dahi hakli neden bulunmaksizin is s6z-
lesmesini fesheden isverenden, soézlesme
ozgurlugu cercevesinde taraflarin mutabik
kalarak kararlastirdiklari cezai sartin istene-
bilecegini, ayrica objektif sartlar bulunmak-
sizin belirli sureli is so6zlesmesi kuran igvere-
nin daha sonrasinda bakiye sure Ucreti ve

cezai sart ©ddememek nedeniyle daha sonra
sozlesmenin belirsiz sureli sayilacagini ileri
strmesinin Turk Medeni Kanunu (“TMK")
m. 2 uyarinca durustluk kurali ile hakkin
kotuye kullanilmasi yasaginin 6zel bir géru-
numu olan celiskili davranis yasagina aykiri
olacagini belirtmektedir™.

Ayni goruste olan Baycik, ayni karara atifta
bulunarak belirli sureli is s6zlesmesinin ku-
rulmasi icin gecerli olan objektif sartlarin
yoklugu nedeni ile s6zlesmenin gecersiz-
ligi ile sozlesmede kararlastirilan sure ice-
risinde gerceklestirilen haksiz feshin cezai
sarta baglanmasinin birbirinden ayrilmasi
gerektigini ileri surmustur. Nitekim, isci ile
isverenin iradesi belirli sureli is s6zlesmesi
kurarken, sozlesmede kararlastirilan sure
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wrongful termination within the agreed peri-
od should be separated from each other. As
a matter of fact, the will of the employee and
the employer, when concluding a fixed-term
employment agreement, is to provide job
security to the employee for the agreed peri-
od and to guarantee the performance of the
employee’s work for the employer for that pe-
riod. Therefore, since the intention of the par-
ties when agreeing on the penalty clause is
only for the termination of the agreement for
just cause, and that the agreement will con-
tinue in cases where there is no just cause,
the agreed penalty clause is foreseen as a
means of pressure in order to ensure the per-
formance of the agreement. Therefore, ac-
cording to Baycik, the invalidity of the penal-
ty clause stipulated by the parties in order to
guarantee the performance of the agreement
should not be in question. In addition to this,
Baycik states that it is also possible for the
parties to agree on a penalty clause against
the unjust termination of the agreementinin-
definite-term employment agreements, and
argues that the exercise of the right of termi-
nation during the agreed period, even if the
employee and the employer have legitimate
or valid reasons, will not change the neces-
sity to pay the penalty clause'. The basis of
Baycik’s opinion can be interpreted as the
fact that the employee is in an economically
weak position and therefore it is necessary to
defend the personal rights of the employee
and the protection of the employee in order
to guarantee his economic future is seen as
a requirement of equity. Since the restriction
is limited to a certain period of time, it would
not be fair to say that it violates the freedom
of the employer.

According to Alpagut, who is of the same
opinion, although the sanction of the vio-
lation of Article 27 of the TCO is regulated
as nullity if the employment agreement is
deemed to be of indefinite duration because
it does not meet the objective conditions re-
quired for it to be of definite duration, the rel-
evant provision should be eliminated when
such a situation is encountered. According
to this provision, in cases where the invalidity
of a part of the legal transaction is claimed,
the entire transaction is deemed invalid
if it leads to the inference that the transac-
tion would not have been realized without
this part. At this point, the Labor Law aims
to protect the contractual relationship by
separating the provision regarding the du-
ration determined in fixed-term employment
agreements from the other parts of the agree-

boyunca isciye is glivencesi saglamaya ve
isverene de o sure boyuncaiscininis gérme
edimini garanti altina almaya yoneliktir. Bu
yUzden cezai sart kararlastirirken taraflarin
iradeleri s6zlesmenin yalnizca haklinedenle
feshedilmesine iliskin olup, hakli neden sa-
yilmayacak durumlarda s6zlesmenin devam
edecegi yonunde oldugundan, kararlastiri-
lan cezai sart, s6zlesmenin ifasini saglamak
amaciyla baski araci olarak 6ngoéralmustur.
Bu nedenle Baycik'a gore taraflarin karsilik-
li olarak s6zlesmenin ifasini garanti altina
almak amaciyla 6ngordukleri cezai sartin
gecersizligi s6z konusu olmamalidir. Buna
ek olarak Baycik, belirsiz sureli is s6zlesme-
lerinde taraflarin s6zlesmenin haksiz feshi-
ne karsi cezai sart kararlastirmalarinin da
mumkun oldugunu belirterek, sdézlesmede
kararlastirilan stre boyunca isginin ve isve-
renin hakli sayilabilecek boyuta ulasmamak-
la birlikte mesru veyahut gecerli sebepleri
olsa da sureli fesih hakkinin kullanilmasinin
cezai sartin ddenmesi gerekliligini de degis-
tirmeyecegini savunmaktadir'?. Baycik'in bu
gorusunuan dayanagi is¢inin ekonomik ola-
rak zayif konumda olmasi ve bu nedenle ki-
silik haklarini savunmak gerekliligi ve is¢inin
ekonomik gelecegini garanti altina almak
amaciyla korunmasinin hakkaniyetin geregi
olarak gorulmesi olarak yorumlanabilir. Zira
kisittamanin belirli streyle sinirliolmasindan
otara isverenin 6zgurlugunu ihlal ettigini
soylemek de adil olmayacaktir.

Ayni goruste olan Alpagut’a gore ise, is s6z-
lesmesi belirli sureli olarak kurulmus olma-
sinaragmen, belirli stureli olma niteligini haiz
olmasi icin gerekli bulunan objektif sartlari
tasimadigiicin belirsiz sureli sayildigi takdir-
de, TBK m. 27'ye aykiriigin yaptirnmi butlan
olarak duzenlenmisse de, boyle birdurumla
karsilasildiginda ilgili hukmun bertaraf edil-
mesi gerekmektedir. Zira bu hukme gore,
hukuki islemin bir kisminin gecgersizliginin
ileri struldagu durumlarda, bu kisim olmak-
sizin islemin gerceklestirilmeyecegi cikari-
mina neden oluyorsa islemin tumu gecersiz
sayilir. Bu noktada is Kanunu belirli sureli is
sozlesmelerinde belirlenen sureye iliskin
hukmu so6zlesmenin diger kisimlarindan
ayirarak so6zlesme iligkisini korumayi hedef-
lemektedir. Aksi halde is hukukunun ilkele-
rinden biri olan is¢i yararina yorum ilkesi cer-
cevesinde iscinin korunmasi hedeflenirken,
sozlesmenin ortadan kaldirilmasiile is¢iicin
daha buyuk zararlar ortaya ¢ikacaktir. Alpa-
gut’un goérusune gore burada ortaya cika-
bilecek iki sorun mevcuttur. ilk olarak s6z-
lesmenin gerekli objektif sartlar tagimadigi
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ment. Otherwise, while it is aimed to protect
the employee within the framework of the
principle of interpretation for the benefit of
the employee, which is one of the principles
of labor law, greater damages will arise for
the employee with the elimination of the
agreement. According to Alpagut’s opinion,
there are two problems that may arise here.
Firstly, it should be investigated whether it is
appropriate to consider the agreement as in-
definite-term from the beginning, assuming
that it does not meet the necessary objective
conditions, and secondly, it should be deter-
mined whether the employer’s later assertion
of the contradiction in this agreement, which
was established unlawfully, is compatible
with the rule of honesty within the frame-
work of Article 2 of the TCC. As is known, the
intention of the legislator is that the judge
should be obliged to take into account the
unlawfulness even in the event that the par-
ties do not object to the indefinite duration
of the agreement. At this point, the purpose
of the legislator is to ensure that the rights
subject to termination are not eliminated.
The reason for this is that the employer has
aroused a trust in the employee by demon-
strating its will to continue the agreement
for the specified period of time during the
establishment phase of the agreement. For
this reason, Alpagut’s opinion is that in the
absence of objective conditions, it would not
be appropriate for the judge to consider this
situation ex officio and that the assertion of
this situation by the employer would not be
in line with the rule of honesty.

Finally, Alp, approaching the issue from a
different perspective, states that the sanc-
tion for the absence of objective conditions
is the transformation of the agreement into
an indefinite term; however, despite the man-
datory legal provision, if the court conducts
an ex officio examination on this issue, the
conclusion to be reached may not be in ac-
cordance with the principles governing labor
law. As mentioned in the previous opinions,
since the purpose of labor law is to protect
the employee, it can be said that the employ-
er's claiming the invalidity of the agreement
in order to obtain a result in his favor after es-
tablishing the agreement for a definite term
would be contrary to the rule of honesty
and may even be considered as an abuse of
right. For these reasons and due to the fact
that the purpose of labor law is to protect
the employee, according to Alp, it should be
accepted that only the relevant party should
benefit from the sanction of acting contrary

varsayiminda bastan itibaren belirsiz sureli
sayllmasinin amaca uygun olup olmadigi
arastinlmali ve ikinci olarak isverenin hu-
kuka aykir olarak kurdugu bu s6zlesmede,
daha sonra aykiriligiileri surmesinin TMK m.
2 ¢ercevesinde durustluk kuraliile bagdasip
bagdasmadigi tespit edilmelidir. Bilindigi
Uzere kanun koyucunun amaci, taraflarin
sozlesmenin belirsiz sureli olduguna yonelik
bir itirazlan bulunmadigi ihtimalde de haki-
min kanuna aykiriligi dikkate almak zorunda
olmasi gerektigi yonundedir. Bu noktada ka-
nun koyucunun amaci feshe bagli haklarin
bertaraf edilmemesini saglamaya yonelik-
tir. Bunun nedeni ise s6zlesmenin kurulma
asamasinda igverenin sdzlesmeyi belirlenen
stre boyunca devam ettirme iradesini orta-
ya koyarak isc¢ide bir guven uyandirmis ol-
masidir. iste bu nedenle Alpagut’un gorusu,
objektif sartlarin yoklugu halinde hakimin
bu durumu resen dikkate almasinin amaca
uygun olmayacagi ve bu durumun isveren
tarafindan ileri surulmesinin de durustluk
kurali ile 6rtusmeyecegi yonundedir™.

Son olarak Alp, konuya farkli bir perspektif-
ten yaklasarak, objektif sartlarin bulunma-
masinin yaptirrminin sézlesmenin belirsiz
sureliye donasmesi oldugunu ancak emre-
dici kanun hukmune ragmen mahkeme bu
konuda resen inceleme yaptigi takdirde va-
rilacak sonucun is hukukuna hakim ilkelere
uygun olmayabilecegini ifade etmektedir.
Daha onceki goruslerde de bahsedildigi
Uzere, is hukukunun amaci isgiyi korumak
oldugundan, igverenin sozlesmeyi belirli
sureli olarak kurduktan sonra kendi lehine
sonuc elde etmek amaci ile sé6zlesmenin
gecersizligini ileri surmesinin durustluk ku-
ralina aykiri olacagi ve hatta hakkin kétuye
kullanilmasi olarak nitelendirilmesi gere-
kebilecegi soylenebilir. iste bu nedenlerle
ve is hukukunun amacinin is¢iyi koruma-
ya yonelik olmasi nedeniyle kanuna aykiri
davranmanin yaptirrmindan sadece ilgili
tarafin yararlanmasi gerektigi kabul edilme-
si gerekecegi gorusunde olan Alp’e gore,
sozlesmenin belirsiz sureli oldugunu ileri
surme yetkisinin sadece isciye ait olacag
ve hatta yine ayni amacla objektif sartlarin
bulunmadiginin resen gozetilmesinin de is
hukukunun ilkeleriyle bagdasmayacagi ve
sadece isci ileri surdugu takdirde sozles-
menin belirsiz sureliye donusmesi gerekip
gerekmeyeceginin incelenmesi gerektigi
veyahut bir diger ¢c6zum yolu olarak taraflar-
ca belirli sureli olarak kurulan is s6zlesme-
sinin belirsiz sareliye donustagu ihtimalde
dahi, s6zlesmede belirlenen sure zarfinda

BELIRLI SURELI i$ SOZLESMESI YAPILMASI ICIN OBJEKTIF SARTLARIN BULUNMADIGINI iSVERENIN
ILERI SUREBILMESININ MUMKUN OLUP OLMADIGI HUSUSU (YARGITAY IGTIHADI BIRLESTIRME HUKUK
GENEL KURULU’NUN 2017/10 E., 2019/1 K. SAYILI VE 08.03.2019 TARIHLI KARARI ISIGINDA)

to the law, The authority to claim that the
agreement is of indefinite duration would
belong only to the employee, and even for
the same purpose, ex officio observation of
the absence of objective conditions would
not be compatible with the principles of la-
bor law, and only if the employee claims that
the agreement should be examined wheth-
er the agreement should be converted into
an indefinite term or not, or as another solu-
tion, even in the event that the employment
agreement established by the parties for a
definite term turns into an indefinite term. It
is of the opinion that during the period spec-
ified in the agreement, the agreement can be
considered as a minimum term employment
agreement and that it would be appropriate
for the parties not to use the right of termina-
tion during this period, and that the will of
the parties at the establishment stage of the
agreement should not be ignored™.

VIi. OPINION OF THE
COURT OF CASSATION
GENERAL ASSEMBLY ON
THE UNIFICATION OF
JUDGMENTS

According to the opinion of the Court of
Cassation General Assembly on the Unifi-
cation of Judgments, in the event that the
employee and the employer conclude an
employment agreement for a definite term
and stipulate a “penalty clause for unjust
termination before the expiry of the term”
in the agreement, the sanction should be
partial invalidity pursuant to Article 27/2 of
the TCO, the will of the parties should prevail
and the penalty clause should be deemed
valid limited to the agreed term, even if any

sozlesmenin, asgari sureli is s6zlesmesi ola-
rak kabul edilebilecedi ve bu sure boyunca
taraflarin sareli fesih hakkini kullanmamasi-
nin uygun olacagi, taraflarin s6zlesmenin
kurulus asamasindaki iradelerinin géz ardi
edilmemesi gerektigi yonundedir™.

VI. YARGITAY ICTIiHAT-
LARI BIRLESTIiRME HU-
KUK GENEL KURULUNUN
GORUSU

Yargitay igtihatlari Birlestirme Buyuk Genel
Kurulu'nun gérasune gore ise, isci ve isvere-
nin is sdzlesmesini belirli sureli olarak akdet-
meleri ve s6zlesmede “sureden 6nce haksiz
feshe bagli cezai sart” ongormeleri halinde,
is Kanunu’nda sayilan objektif sartlardan
herhangi biri bulunmasa ve s6zlesme belirsiz
sureli kabul edilse dahi, TBK m. 27/2 uyarin-
ca bunun yaptirimi kismi gecersizlik olmali,
taraf iradelerine ustunluk taninmali ve cezai
sart hukmu kararlastirilan sure ile sinirli ola-
rak gecerli kabul edilmelidir.
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of the objective conditions listed in the La-
bor Law are not present and the agreement
is deemed to be for an indefinite term.

According to the Court, the purpose of a
fixed-term employment agreement is to pro-
vide job security for the employee and to
guarantee the employer the performance of
the work to be performed by the employee.
In this way, the employee and the employer
prevent the termination of the agreement
without just cause. In line with these pur-
poses, the parties have agreed on a penalty
clause in the agreement, and since there are
no objective conditions, the acceptance of
the agreement for an indefinite term should
not override the will of the parties and
should not lead to the invalidity of the pen-
alty clause.

VIil. OUR OPINION

In my opinion, with regard to the “penal
clause due to unjust termination before the
expiry of the term” clause agreed in employ-
ment agreements that are established for a
definite term but are deemed to be indefi-
nite term because they do not meet any of
the objective conditions listed in the Law, it
should be noted that both the principle of in-
terpretation in favor of the employee and the
possibility of the employer claiming the inva-
lidity of the agreement in violation of the rule
of honesty after the employer establishes a
fixed-term employment agreement knowing
the situation should be taken into consid-
eration. It is also stated that the sanction of
partial invalidity should be applied to such
penalty clauses and that this is a necessity for
the protection of the employee and that this
will create more reasonable results in order to
protect the freedom of agreement of the par-
ties, and in these cases, the penalty clause to
be determined in proportion to the duration
of the agreement should be deemed valid.

Therefore, although | believe that the deci-
sion of the Court of Cassation General As-
sembly on the Unification of Judgments is
appropriate, | believe that it is possible to
demand a penal clause in such agreements,
provided that the essence of the right of ter-
mination is not touched. As a matter of fact,
as emphasized in the doctrine, in the event
that the employer asserts the invalidity of the
agreement contrary to the rule of honesty,
the possibility that the employer may make
such a statement in order to avoid paying
the remaining period wage and penal clause

Zira Kurul'a gore, belirli sureli is sozlesme-
sinde belirlenmis olan sure boyunca isgiye
is guvencesi saglamak, isverene de iscinin
yerine getirecedi is gérme edimini garanti
etmek amaclanmaktadir. isci ve isveren belir-
lenen sure boyunca hakli neden olmaksizin
sozlesmenin feshini bu sekilde engellemis-
lerdir. iste bu amaclar dogrultusunda taraf-
larca sozlesmede cezai sart kararlastirilmis-
tir ve objektif sartlar bulunmadigindan éturu
sozlesmenin belirsiz sureli kabul edilmesi,
taraflarin iradelerinin 6nine gecmemeli ve
cezai sart hukmunun gecersizligine yol ac-
mamalidir.

VIl. GORUSUMUZ

Kanaatimce de, belirli sureli olarak kurulan
ancak Kanun’da sayilan objektif sartlardan
herhangi birini tasimadigi icin belirsiz sureli
kabul edilen is s6zlesmelerinde kararlastiri-
lan “sureden 6nce haksiz feshe bagli cezai
sart” hukmu konusunda, gerek isciyararina
yorum ilkesine gerek isverenin durumu bi-
lerek belirli sureli is so6zlesmesi kurmasinin
ardindan durustluk kuralina aykiri bir sekil-
de s6zlesmenin gecersizligini ileri surmesi
ihtimalinin g6z 6nunde bulundurulmasi
gerektigine dikkat ¢ekilmeli gerekse de bu
tar cezai sartlarda kismi gegersizlik yapti-
riminin uygulama alani bulmasi gerektigi
ve hatta bunun is¢inin korunmasi igin bir
zorunluluk oldugu ve keza bunun tarafla-
rn sozlesme 6zgurlugunu korumak adina
da daha makul sonuclar yaratacagi belir-
tilerek, bu hallerde s6zlesmenin suresi ile
orantili olarak belirlenecek cezai sart ge-
cerli kabul edilmelidir.

Bu nedenle Yargitay igtihatlar Birlestirme
Buyuk Genel Kurulu'nun kararinin yerinde
oldugunu dusunmekle birlikte, fesih hak-
kinin 6ztne dokunmamak kaydiyla bu tur
sozlesmelerde de cezai sartin talep edile-
bilmesinin mumkun oldugu fikrindeyim.
Nitekim o6gretide de Uzerinde duruldugu
Uzere, igverenin duarastluk kuralina aykin
olarak s6zlesmenin gecersizligini ileri sur-
dugu ihtimalde, isverenin bakiye sure Ucre-
ti ve cezai sart 6dememek adina boyle bir
beyanda bulunuyor olabilecegi ihtimali de
bunu destekler niteliktedir. Bu nedenlerle
gerekli objektif sartlari tasimamasi halinde
is sozlesmesinin belirsiz sureliye donugsme-
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supports this. For these reasons, | argue that
the penal clause can be claimed in cases of
termination without just cause, even if the
employment agreement turns into an indef-
inite term if it does not meet the necessary
objective conditions.

VIIl. CONCLUSION

Following the evaluation of the opinions of
the Civil Chambers on the validity of the pen-
alty clause, the opinions in the doctrine and
the decision of the Court of Cassation Gener-
al Assembly on the Unification of Judgments,
the conclusion can be summarized as follows
it is concluded that the employee and the
employer have agreed on a penalty clause
for a certain period of time with their com-
mon will at the stage of the establishment
of the agreement, and during this process,
in the event of termination by the employee
or the employer without just cause, the party
who performs the wrongful termination must
pay this penalty to the other party, and in the
absence of the objective conditions required
forthe agreement to be of a definite term, the
penalty clause will maintain its validity and
claimability, limited to the period agreed
in the agreement, even if the agreement is
deemed to be of indefinite duration.
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si halinde dahi hakli neden olmaksizin ger-
ceklesen fesih hallerinde cezai sartin talep
edilebilecegini savunmaktayim.

VIII. SONUC

Cezai sart hukmuanun gecerliligi ile ilgili
Hukuk Dairelerinin gorusleri, 6gretideki go-
rusler ve Yargitay ictihatlari Birlestirme Kuru-
lu'nun verdigi kararin degerlendirilmesinin
ardindan varilan sonug¢ su sekilde 6zetle-
nebilir ki; isci ve isverenin s6zlesmenin ku-
rulmasi agsamasinda ortak iradeleri ile belirli
bir sureye bagli olarak cezai sart kararlas-
tirdiklari ve bu sure¢ boyunca hakli neden
bulunmaksizin isci ya da isveren tarafindan
gerceklestirilecek fesihlerde belirlenen bu
cezai sarti, haksiz feshi gerceklestiren tara-
fin kargi tarafa 6demesi gerektigi, hal bu iken
s6zlesmenin belirli sureli olmasi icin gerekli
olan objektif sartlarin yoklugu halinde s6z-
lesme belirsiz sureli sayilsa dahi cezai sartin
sozlesmede kararlastirilan sure ile sinirli ol-
mak Uzere gecerliligini ve talep edilebilirligi-
ni koruyacagi sonucuna varilmistir.
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