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INCORPORATION OF JOINT STOCK COMPANIES WITH IN-KIND CAPITAL

ABSTRACT | OZET

In this article, firstly, the types of incorporation of joint stock companies
are mentioned, and then the incorporation with capital in kind and the
valuation of capital in kind are explained.

Makalemizde once anonim sirketlerin kurulus tiirlerinden bahsedilmis;
sonrasinda ayni sermayeli kurulus ve ayni sermayenin degerlemesi anla-

tlmistr.
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I.INTRODUCTION

Joint stock companies, which constitute one
of the keystones of today’s commercial life,
are subject to several procedures prior to their
incorporation. In order for joint stock part-
nership, which is aimed to be incorporated
by bringing the capital, to acquire legal per-
sonality, the completion of the incorporation
procedures is required in accordance with
Turkish Commercial Code numbered 6102
(“TCC") and Trade Registry Regulation pub-
lished in the Official Gazette dated January
27,2023 and numbered 28541 (“TRR”) and
other legislative provisions. The main type
of incorporation of joint stock companies is
immediate incorporation. Immediate incor-
poration can be realized in two forms, sim-
ple immediate incorporation and qualified
immediate incorporation, depending on the
type of capital brought to the company. One
of the most important elements of a qualified
immediate incorporation is the capital in kind
brought to the company as capital. Since the
capital in kind consists of non-cash assets,
the appointed experts by the commercial
court of firstinstance in the jurisdiction where
the company’s headquarters will be located
should value the aforementioned non-cash
capital. In this context, assets, including intel-
lectual property rights and virtual platforms,
can be contributed as a capital in kind to a

1. GIRIS

GUnumuz ticaret hayatinin yapi tasglarindan
birini teskil eden anonim sirketler, kurulma-
dan evvel birtakim prosedurlere tabi tutul-
maktadir. Sermayenin bir araya getirilerek
kurulmasi amaclanan anonim ortakligin
tuzel kisilik kazanmasi icin, 6102 sayili Turk
Ticaret Kanunu (“TTK"), 27.01.2023 tarihli
ve 28541 sayill Resmi Gazete'de yayimla-
nan Ticaret Sicili Yonetmeligi (“TSY") ve
sair mevzuat hukumleri uyarinca kurulus
islemlerinin tamamlanmasi gerekmektedir.
Anonim sirketlerin kurulmasinda temel ku-
rulus yolu ani kurulustur. Ani kurulus, sirkete
getirilen sermayenin turtine gore basit ve ni-
telikli ani kurulus olmak Uzere iki sekilde ger-
ceklesebilmektedir. Nitelikli ani kurulusun
en 6nemli unsurlarindan birisi sirkete ser-
maye olarak getirilen ayni sermayedir. Ayni
sermaye nakitten olusmadigi icin, sirkete
getirilen s6z konusu ayni sermayenin sirket
merkezinin bulunacagi yerdeki asliye ticaret
mahkemesi tarafindan atanan bilirkisilerce
degerlemesi gerekmektedir. Bu kapsamda
fikri mulkiyet haklari ve sanal ortamlar da
dahil olmak tzere malvarligi unsurlar, tzer-
lerinde sinirli ayni bir hak, haciz veya tedbir
olmamasi, nakden degerlendirilebilmesi ve
devrolunabilmesi sartlariyla anonim sirkete
ayni sermaye olarak konulabilecektir. Ano-
nim sirkete getirilecek olan ayni sermaye-

joint stock company, provided that there is
no limited real rights, attachment or interim
injunction on them, and that they can be uti-
lized and transferred in cash. Capital in kind
to be brought to the joint stock company
must be secured. Therefore, if immovable
property is intended to be brought as capital
in kind, it should be registered with the land
registry; intellectual property rights and other
assets, if any, should be recorded in their re-
spective special registries; if movable proper-
ty is being brought as capitalin kind, it should
be entrusted to a trusted person. On the other
hand, if receivables are to be brought as cap-
ital to the company, the maturity of the said
receivable must have been reached.

In today’s world, the incorporation, man-
agement, operation, and liquidation of
joint-stock companies, which are of great
importance in terms of bringing capital to-
gether and building up the main capital
accumulation for the stable continuation of
partnerships, are regulated under the TCC,
the TRR, and other relevant legislation. The
elements that can be brought to joint stock
companies as capital in kind are also includ-
ed in the TCC. In this article, firstly, the types
of incorporation of joint stock companies are
mentioned, and then the incorporation with
capital in kind and the valuation of capital in
kind are explained.

ANONIM SIRKETLERIN AYNI SERMAYE iLE KURULUSU

nin guvence altina alinmasi gerekmektedir.
Dolayisiyla ayni sermaye olarak tasinmaz
getirilmek isteniyorsa tapuya serh verilmeli;
fikri mulkiyet haklariile diger degerler, varsa
ozel sicillerine kaydedilmeli; tasinirlar ayni
sermaye olarak getiriliyor ise de ilgili taginir-
lar guvenilir kisiye birakilmalidir. Ote yandan
sirkete sermaye olarak alacak getirilecek ise
s6z konusu alacagin vadesinin gelmis olma-
sI gerekmektedir.

Gunumuz dunyasinda ortakliklarin istikrarli
bicimde surdurulmesi i¢in sermayelerin bir
araya gelerek ana sermaye birikiminin insa
edilmesi bakimindan buyuk ehemmiyete
sahip olan anonim sirketlerin kurulusu, y6-
netimi, isleyisi, tasfiyesi gibi sirket mekaniz-
masina iliskin tum hususlar, TTK, TSY ve sair
mevzuatta hukam altina alinmigtir. Anonim
sirketlere ayni sermaye olarak getirilebilecek
unsurlara da TTK'da yer verilmistir. Makale-
mizde 6nce anonim sirketlerin kurulus tarle-
rinden bahsedilmis; sonrasinda ayni serma-
yeli kurulus ve ayni sermayenin degerlemesi
anlatilmistir.
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II.INCORPORATION OF
JOINT STOCK COMPANY

A. Types of Immediate Incor-
poration

Immediate incorporation, which is deter-
mined as the main procedure for incorpo-
ration of joint stock companies pursuant to
Article 335 of the TCC, is carried out in two
ways, namely simple immediate incorpora-
tion and qualified immediate incorporation,
depending on the type of capital brought to
the company’. Article 335 of the TCC stip-
ulates that the entire capital must be sub-
scribed by the founders (natural and legal
persons who sign the articles of association
by subscribing for shares pursuant to Arti-
cle 337 of the TCC), since there cannot be
a capital that remains deficit and by whom
it will be paid cannot be determined. An
incorporation where the capital consists of
cash and thereis no capitalin kind is called a
simple immediate incorporation; whereas an
incorporation that is qualified by means of
partial or full capital in kind, the acquisition
of businesses and real estate during incor-
poration, or the provision of special benefits
to the founders from the profits of the joint
stock company is called a qualified immedi-
ate incorporation?.

B. Incorporation Procedures

As set forth in Article 355 of the TCC, a com-
pany acquires legal personality upon reg-
istration and announcement in the trade
registry. In this context, in order for a joint
stock partnership to acquire legal personal-
ity; the articles of association of the compa-
ny must be prepared and the subscription
of the entire capital of the company by the
founders of the joint stock company must be
made; the signatures of the founders must
be notarized or the signatures of the found-
ers must be executed in the presence of the
trade registry director/assistant director; if
the company capital is committed in cash, at
least one quarter of the nominal value of the
shares subscribed must be paid; in case of a
qualified incorporation, the value of the real
property recorded in the articles of associa-
tion as a result of the expert valuation made
during the preparation phase of the articles
of association must be secured; companies,
whose incorporation and amendments to
the articles of association are subject to the
permission of the Ministry of Trade, must ob-

1. ANONiIM SIiRKETIN KU-
RULUSU

A. Ani Kurulus Tirleri

Anonim sirketlerin TTK m. 335 geregince
temel kurulus yolu olarak tayin edilen ani
kurulus, sirkete getirilen sermayenin turu-
ne gore basit ve nitelikli ani kurulus olmak
Uzere iki sekilde gerceklesmektedir’. TTK
m. 335 hukmu, acgikta kalan ve kim tarafin-
dan 6denecegi belli olmayan bir sermaye
olamayacagindan 6tura, sermayenin tama-
minin kurucular (TTK m. 337 uyarinca pay
taahhut etmek suretiyle esas sozlesmeyi
imzalayan gercek ve tuzel kisiler) tarafindan
taahhut edilmesi gerektigini belirtmektedir.
Sermayenin nakitten olustugu, ayni serma-
yenin bulunmadigi kurulus basit ani kurulus;
anonim sirkete kismen veya tamamen ayni
sermaye konmasi, kurulus sirasinda isletme
ve ayin devralinmasi veya sirket kurucularina
anonim sirketin kazancglarindan ¢zel menfa-
atlerin temin edilmesi yollariyla nitelikli hale
getirilen kurulus ise nitelikli ani kurulus ola-
rak adlandirnlmaktadir?.

B. Kurulus islemleri

Sirket, TTKm. 355te belirtildigi Uzere, ticaret
siciline yapilacak tescil ve ilan ile tzel kisilik
kazanir. Bu kapsamda, bir anonim ortakligin
tuzel kisilik kazanmasi i¢in; anonim ortakligin
kurucularinca sirket esas s6zlesmesinin ha-
zirlanmasi ve ortaklik sermayesinin tumunun
taahhut edilmesi, kurucu imzalarinin noterde
onaylanmasi veya kurucu imzalarinin ticaret
sicili mudura/muduar yardimceisi huzurunda
atilmasi, sirket sermayesinin nakden taah-
hudu s6z konusu ise nakden taahhut edilen
paylarin itibari degerlerinin en az doértte bi-
rinin 6denmesi, nitelikli kurulus s6z konusu
ise, esas sOzlesmenin hazirlik agsamasinda
yapilan bilirkisi degerlemesi neticesinde de-
Qeri esas sdzlesmeye gecirilen aynin guven
altina alinmasi, kuruluslari ve esas sdzlesme
degisiklikleri Ticaret Bakanliginin iznine tabi
olan sirketlerin gerekli izinleri almasi, esas
sOzlesmenin tamaminin ticaret siciline tescil
edilmesive tescil edilen esas sézlegsmenin ta-
maminin Turkiye Ticaret Sicili Gazetesi'nde
ilan edilmesi gerekmektedir®.

tain the necessary permissions; the entire ar-
ticles of association must be registered with
the trade registry and the entire registered
articles of association must be announced
in the Turkish Trade Registry Gazette®.

C. Incorporation in Cash

In the event that the consideration for the
shares of the company is subscribed and
paid in cash, it is referred to as capital in
cash®. Since the value of cash capital does
not need to be determined in any way and
has the same value for everyone, transac-
tions can be carried out more easily in the
stages of subscription and fulfilment of cap-
ital in cash®.

Pursuant to Article 99/1 of the Turkish Code
of Obligations numbered 6098 (“TCO"), un-
less otherwise stipulated in the articles of
association of the company, a shareholder
who makes a capital subscription in cash for
the capital of a joint stock company must
pay in the national currency of the country
where the company’s headquarters is locat-
ed®. In accordance with Article 99/2 of the
TCO, in circumstances where payment in
a currency other than the national curren-
cy is agreed upon, the debt may also be
paid in the national currency based on the
market value on the payment date, unless
expressly provided otherwise in the articles
of association or an equivalent provision’.
Article 345/1 of the TCC describes the place
where the payment shall be made. As a re-
sult, the cash payment must be transferred
to a specific account that the company will
openinalocal bankin its name. Pursuant to
Article 344 of the TCC, at least one-fourth of
the nominal value of the subscribed shares
in a joint stock company must be paid be-
fore registration, and the remaining portion
must be paid within twenty-four months
following the registration of the company.
In the articles of association, it can be de-
cided to make an upfront payment exceed-
ing one-fourth of the nominal value of the
subscribed shares®. While it is possible for
the articles of association to grant the au-
thority to determine the payment dates
and installment amounts for the remaining
capital, excluding the portion already paid
upfront, to the board of directors, such au-
thority should be exercised by the board of
directors in accordance with the principles
of equality and good faith®.

ANONIM SIRKETLERIN AYNI SERMAYE iLE KURULUSU

C. Nakden Kurulus

Sirket paylarinin karsiiginin nakden taahhut
edilmesi ve 6denmesi durumunda nakdi ser-
mayeden s6z edilir®. Nakdi sermayenin her-
hangi bir sekilde degerinin tespit edilmesinin
gerekmemesi ve herkes igcin ayni degeri tasi-
masindan 6tlru nakdi sermayenin taahhtdu
ve ifasi agamalarinda islemler daha kolay se-
kilde gerceklestirilebilmektedirs.

Anonim sirketin sermayesi i¢in nakit para
taahhadunde bulunan ortak, 6098 sayili
Tark Borglar Kanunu (“TBK") m. 99/1 uya-
rinca esas sozlesmede aksine hukum yoksa
sirket merkezinin bulundugu yerdeki ulke
parasi ile 6deme yapmalidir®. TBK m. 99/2
uyarinca Ulke parasi diginda bagka bir para
birimiyle 6deme yapilmasinin kararlastirildi-
@g1durumda, esas sozlesmede aynen 6deme
veya bu anlama gelen bir ifade bulunmadik-
¢a borcun, 6deme gunundeki rayi¢c bedel
Uzerinden Ulke parasiyla 6denmesi de mum-
kundur’. Odemenin hangi yerde yapilacag!
hususunu ise TTK m. 345/1 hukmu acikla-
maktadir. Buna gore, nakdi 6deme, tlkedeki
bir bankada sirket adina acilacak ¢zel hesa-
ba yapilacaktir. TTK m. 344 uyarinca ano-
nim sirkette nakden taahhut edilen paylarin
itibari degerlerinin en az dortte biri tescilden
once, kalan kismi da sirketin tescilini izleyen
yirmi dort ay icinde 6denmelidir. Esas sozles-
mede, nakden taahhut edilen paylarin itiba-
ri degerinin dortte birinden fazlasinin pesin
o6denmesi kararlastirilabilir. Pesin 6denmis
olan kisim disindaki sermayenin 6denme
tarihlerini ve taksit tutarlarini belirleme yet-
kisinin esas sozlesme ile yonetim kuruluna
verilmesi mumkun olmakla birlikte s6z ko-
nusu yetki yonetim kurulu tarafindan esitlik
ve durustluk prensiplerine uygun bicimde
kullaniimalidir®.
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I1l. INCORPORATION
WITH CAPITAL IN KIND

The capital elements that can be contributed
to commercial companies are listed as capital
in cash and capital in kind, without limitation
as to their types'™. However, since the share-
holders of capital companies are not liable
for the debts of the company, except for the
special cases regulated by the law, the struc-
ture and protection of the capital in capital
companies have a particular importance for
the creditors™. Therefore, the legislator has
imposed certain limitations on the elements
that may be provided as capital in kind for
joint stock companies under Article 342/1 of
the TCC and for limited liability companies
under Article 581 of the TCC"2

As mentioned above in the definition of the
type of qualified immediate incorporation,
incorporating the company by subscribing
capital in kind is one of the elements that
make the incorporation qualified™. Article
128/3 of the TCC stipulates that provisions in
the company agreement, which involve the
obligation to contribute immovable property
or establish or place an existing or future real
right onimmovable property as capital, shall
be valid without requiring a specific official
form. However, in accordance with Article
128/5 of the TCC, in cases where the owner-
ship of immovable property or any other real
rightis contributed as capital, the registration
of these elements in the land registry is nec-
essary for the company to have the power to
dispose of them.

Pursuant to Article 342 of the TCC, assets,
including intellectual property rights and
virtual media, on which there are no limit-
ed real rights, seizure and injunction, which
can be valued in cash and transferred, may
be contributed as capital in kind. However,
performance of a particular service, person-
al effort, commercial reputation and undue
receivables cannot be included as capital in
order to ensure that the capital is real and its
material existence is secured due to the prin-
ciple of protection of capital™.

Article 128 of the TCC has also introduced
certain safeguards regarding the contribu-
tion of capital in kind. If specific assets reg-
istered in their respective registries are sub-
scribed, registration in the relevant registry
is required, and if an immovable property
is subscribed, it must be annotated to the

111. AYNi SERMAYELI KU-
RULUS

Ticaret sirketlerine getirilebilecek sermaye
unsurlar nakdi ve ayni sermayeler olmak
Uzere ve tarleri sinirlanmamis sekilde sayil-
mistir'®. Ancak, sermaye sirketlerinde ka-
nunda duzenlenen 6zel durumlar haricinde
ortaklarin sirket borclarindan éturt sorumlu-
luklarn bulunmadigi icin sermaye sirketlerin-
de sermayenin yapisi ve korunmasi hususlari
alacaklilar bakimindan ¢zel bir 6neme sahip-
tir". Bu sebeple, kanun koyucu tarafindan
TTK m. 342/1 hukmu ile anonim sirketler ve
TTK m. 581 hukmu ile limited sirketler baki-
mindan ayni sermaye konulabilecek unsur-
lara bazi sinirlamalar getirilmistir2.

Yukarida nitelikli ani kurulus taranua tanimlar-
ken bahsettigimiz Gzere, ayni sermaye taah-
hudunde bulunarak sirketi kurmak, kurulusu
nitelikli hale getiren unsurlardandir™, TTKm.
128/3 hukmu, sermaye olarak tasinmaz mul-
kiyeti veya tasinmaz Uzerinde mevcut olan
veya kurulacak bir ayni hakkin konulmasi
borcunu ihtiva eden sirket s6zlesmesi hu-
kumlerinin resmi sekil aranmaksizin gecerli
olacagini belirtmektedir. Ancak, TTK m.
128/5 uyarinca, tasinmaz mulkiyetinin veya
diger ayni bir hakkin sermaye olarak konul-
masi durumunda, sirketin bunlar Gizerinde ta-
sarruf edebilmesii¢in s6z konusu unsurlarin
tapu siciline tescili gerekmektedir.

TTKm. 342 uyarinca, Uzerinde sinirli ayni bir
hak, haciz ve tedbir olmayan, nakden deger-
lendirilebilen ve devrolunabilen, fikri mul-
kiyet haklar ve sanal ortamlar dahil olmak
Uzere, malvarligi unsurlarinin ayni sermaye
olarak konulmasi mumkuandur. Ancak, ser-
mayenin korunmasi ilkesi dolayisiyla serma-
yenin gercek olmasinin ve maddi anlamda
varliginin gvence altina alinmasini teminen
hizmet edimleri, kisisel emek, ticari itibar ve
vadesi gelmemis alacaklar sermaye olarak
konulamamaktadir.

Sermaye olarak ayni sermaye konulmasina
yonelik TTK m. 128 htukmu de birtakim gu-
venceler getirmistir. Kendilerine 6zgu sicil-
lere kayitli degerler taahhut ediliyorsa ilgili
sicile kayit yapilmasi, bir taginmaz taahhut
ediliyorsa tapuya serh dusulmesi gerekmek-
tedir. Hukam uyarinca 6zel sicile yapilacak
bu kayitlar uguncu kisilerin iyiniyetini orta-
dan kaldiracak olup™ bu sayede sirketin he-
nuz kurulus agsamasinda sermayesine iligkin
olarak karsilasabilecegi problemler bertaraf

title deed. These registrations to be made
to the special registries, as stipulated by
the provision, will remove the good faith of
third parties’, thereby eliminating potential
issues that the company may encounter re-
garding its capital during the incorporation
phase’s. Due to the mandatory nature of the
regulation, in the event that no annotation or
registration is made in the relevant registries,
the said immovable properties or assets will
not be deemed as capital®’. At this point, it is
particularly important to determine the mo-
ment at which the company acquires the im-
movable properties. Article 128/5 of the TCC
regulates that registration in the land regis-
try is required for the company to dispose of
any real rights. Once the joint stock company
acquires legal personality, a request can be
made for the transfer of ownership of the im-
movable property intended to be contribut-
ed as capital in kind to the company; in other
words, the debt will become due upon regis-
tration®. The fulfillment of the due debt will
be possible through registration in the land
registry for immovable properties’®.

A. Prohibition of Contribu-
tion of Undue Receivables as
Capital

Although Article 127 of the TCC states that
receivables may be contributed in the com-
pany as capital, Article 342 of the TCC stipu-
lates that receivables that are not due cannot
be contributed in capital in kind. Under the
Turkish Commercial Code numbered 6762
(Former TCC), there was a controversy as to
whether it was possible to include deferred
receivables as capital in capital companies?.
Inthe current era of the TCC (TCC numbered
6102), there is no consensus in the legal
doctrine with regard to the positive recep-
tion of the prohibition stated in Article 342
of the TCC concerning the contribution of
outstanding receivables as capital in kind?".

According to a view in legal doctrine, in the
event that allowing a deferred receivable to
be contributed as capital to the company, the
capital of the company will remain uncertain
during the period until the maturity?2

According to another approach, since the
idea that the prohibition of contribution of
undue receivables as capital would be in-
compatible with the principle of the due
receivables becoming due upon registra-
tion would not be appropriate, there is no
justification for the prohibition of contribu-
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edilebilecektir’®. Duzenlemenin emredici
niteligi dolayisiyla ilgili sicillere serh yahut
kayit yapilmamasi durumunda s6z konusu
tasinmazlar veya degerler sermaye olarak
kabul edilmeyecektir’”. Bu noktada, ozellik-
le tasinmazlarin hangi anda sirket tarafindan
iktisap edildigi buyuk 6nem arz etmektedir.
TTK m. 128/5 hukmu, sirketin ayni hak uze-
rinde tasarruf edebilmesi icin tapu siciline
tescilin gerektigini duzenlemektedir. Ano-
nim ortaklik tuzel kisilik kazandigi anda, ano-
nim ortakliga ayin olarak konulmak istenen
tasinmazin mulkiyetinin sirkete devredilmesi
talep edilebilir; yani tescille birlikte bor¢ mu-
accel hale gelecektir’®. Muaccel hale gelen
borcun ifasi ise, tasinmazlar icin tapu siciline
tescil ile mumkuan olacaktir™.

A. Vadesi Gelmeyen Alacakla-
rin Sermaye Olarak Konulma-
s1 Yasagi

TTKm. 127, alacaklarin sermaye olarak sirke-
te konulabileceginiifade etse de TTK m. 342
hukmu alacaklardan vadesi gelmeyenlerin
ayni sermayeye konulamayacagina hukmet-
mektedir. 6762 sayill Turk Ticaret Kanunu
déneminde (Eski TTK) sermaye sirketlerine
sermaye olarak vadeli alacagin konulmasi
olanaginin mevcut olup olmadigi hususu
tartismaliydi?°. Guncel TTK (6102 sayili TTK)
doneminde de doktrinde, TTK m. 342'de
belirtilen vadesi gelmemis alacaklarin ayni
sermaye olarak getirilmesi yasaginin olumlu
karsilanmasi noktasinda fikir birligi bulunma-
maktadir?’.

Doktrinde bir goruse gore, vadeli alacagin
sirkete sermaye olarak konmasina izin veril-
mesi durumunda sirketin sermayesi, vade
gelene kadar gececek olan sure icerisinde
belirsiz kalacaktir?2.

Bir bagka goruse gore, vadesi gelmemis ala-
cagin sermaye olarak sirkete konulmasi yasa-
ginin arka planindaki mueccel alacagin tes-
cille muacceliyet ilkesi ile bagdasmayacagi
dusuncesi yerinde olmayacagindan, vadeli
alacagin sermaye olarak sirkete konulmasi
yasagini hakli kilacak bir gerek¢e bulunma-
maktadir?®, Zaten TTK m. 130/2 hukmunde
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tion of deferred receivables as capital to the
company?. Furthermore, Article 130/2 of the
TCC explicitly states that, unless otherwise
agreed, if the maturity of a receivable has
not yet been reached, it must be collected
by the company within one month from the
due date, or if it is due, from the date of the
company agreement or articles of associa-
tion. However, if the receivable cannot be
collected when it becomes due, the risk of
non-collection of the receivable when due
is not significantly sufficient to justify the
prohibition in Article 342 of the TCC, due to
the existence of Article 130 of the TCC, since
the guarantee liability of the person who con-
tributed the receivable as capital will be in
question pursuant to Article 130 of the TCC?.

According to a third opinion, under the cur-
rent TCC and positive law, deferred receiv-
ables may be contributed as capital in a joint
stock company?. However, according to this
opinion, in the event that a deferred receiv-
able is allowed to be contributed as capital in
a joint stock company, for example, the long
maturity date of the receivable may cause
inequality among the shareholders, and this
may constitute a violation of the principle of
equal treatment?,

B. Contribution of Movables
as Capital in Kind

Movables may also be brought to the joint
stock company as capital; however, pursuant
to Article 128/2 of the TCC, movables may
be accepted as capital in kind provided that
they are entrusted to a trusted person. With
this provision, it is aimed to facilitate the dis-
posal of the movable property more easily
after the acquisition of legal personality by
the company, by transferring the possession
of the said movable property from the un-
dertaking shareholder to a trusted person?.
Although there is no legal impediment to ap-
pointing one of the founding partners or a
founding member of the board of directors of
the joint-stock company as a trusted person,
it can be argued that it is also a more eco-
nomically favorable approach?, It is of great
importance that this situation isrecorded in a
report in case the movables are entrusted to
one of the founding partners or a third party
as a trusted person, because since it is stated
in the justification of Article 128 of the TCC
that the movable shall not be accepted as
capital in kind if it is not entrusted to a trust-
ed person and that the requirement is within
the scope of the examination authority of the

alacagin, aksi kararlastirilmamigsa, vadesi
gelmemis ise vade gununden, muaccel ise
sirket s6zlesmesi veya esas sozlesme tari-
hinden itibaren bir ay icinde sirketce tahsil
edilmesi gerektigi acikca ifade edilmektedir.
Bununla birlikte, alacagin vadesi geldigi vakit
tahsil edilememesi durumunda, TTK m. 130
uyarinca alacagi sermaye olarak koyan kim-
senin garanti sorumlulugu s6z konusu olaca-
gricin, TTK m. 130 hukmunun mevcudiyeti
sebebiyle, alacagin vadesi geldiginde tahsil
edilememesi riski, TTK m. 342'deki yasakla-
may1 hakli kilacak ehemmiyette degildir?*.

Ucuincu bir goruse gore ise, guncel TTK kap-
saminda ve pozitif hukuk bakimindan vadeli
alacak, anonim sirkete sermaye olarak ko-
nulabilir®. Ancak bu goéruse gore vadeli ala-
cagin anonim sirkete sermaye olarak konul-
masina izin verilmesi durumunda, érnegin
alacagin vadesinin uzun olmasi, pay sahip-
leri arasinda esitsizlik meydana getirebilece-
ginden, bu durum esit islem ilkesine aykirilik
teskil edebilecektir?.

B. Tasinirlarin Ayni Sermaye
Olarak Getirilmesi

Anonim sirkete sermaye olarak tasinirlar da
getirilebilir, ancak TTK m. 128/2 uyarinca
tasinirlarin ayni sermaye olarak kabul olun-
masi guvenilir bir kisiye tevdi edilmeleri
kosuluyla mumkun olacaktir. Bu hukum ile,
s06z konusu tasinirin taahhut eden ortagin
zilyetliginden cikarilip emin bir kisiye tevdi
edilmesi suretiyle, sirketin tuzel kisilik ka-
zanmasindan sonra tasinir tzerinde daha
kolay sekilde tasarrufta bulunulmasinin
ona acilmaktadir?”. Gavenilir kisi olarak
anonim sirketin kurucu ortaklarinin veya
kurucu yonetim kurulu tyelerinden birinin
atanmasinda hukuken bir engel olmamakla
birlikte ekonomik olarak da daha uygun bir
yol oldugu soylenebilecektir?. Tasinirlarin
guvenilir kisi olarak kurucu ortaklardan bi-
risine veya bir uguincu kisiye tevdi edilmesi
durumunda bu durumun tutanakla tespit
edilmesi buyuk 6énem arz etmektedir, zira
TTK m. 128 gerekcesinde guvenilir kisiye
tevdi edilmemesi durumunda tasinirin ayni
sermaye olarak kabul edilmeyecegi ve s6z
konusu gerekliligin sicil mudurdanun ince-
leme yetkisinin kapsaminda oldugu belir-
tildiginden, sicil mudurlugunce tutanagin

registry director, the company shall be regis-
tered after the registry directorate has seen
the report, if there is no inconsistency due to
other issues?.

IV. VALUATION OF CAPI-
TAL IN KIND

A. Valuation of Capital in Kind
by an Expert

After specifying the assets that can be used
as capital in kind in Article 342 of the TCC,
Article 343 of the TCC explains how the value
of capital in kind to be contributed to a joint
stock company will be determined. In this
context, an expert will be appointed by the
commercial court of firstinstance in the place
where the company headquarters will be lo-
cated. The valuation report prepared by an
expert shall include information stating that
the valuation method applied is the most fair
and appropriate choice for everyone in terms
of the characteristics of the concrete case,
and that the receivables contributed as cap-
ital are indeed exist and valid®. The report
shall also state that the said capital in kind
provides the conditions specified in Article
342 of the TCC®'. The values of the elements
put as capital in kind in the valuation report
shall be explained in Turkish Lira equivalent
with satisfactory justifications and in compli-
ance with the requirements of the principle
of accountability. The appraised value shall
be included in the articles of association of
the joint stock company in accordance with
Article 128/2 of the TCC.

B. Objection to the Expert
Report

Pursuant to Article 382/2/e/5 of the Code of
Civil Procedure numbered 6100, obtaining
an expert report and obtaining the court’s
permission for the contribution of capital
in kind to a joint stock company are con-
sidered as non-contentious proceedings
in commercial law. Although the expert
report is a non-contentious proceeding,
it is possible to object to the expert report
under Article 343 of the TCC. According to
aforementioned provision of Article 343 of
the TCC, the founders and stakeholders of
the joint stock company may object to the
expert report regarding the valuation of the
capital in kind.

ANONIM SIRKETLERIN AYNI SERMAYE iLE KURULUSU

gorulmesinden sonra, bagkaca hususlar
sebebiyle uyumsuzluk bulunmamasi duru-
munda sirket tescil edilecektir?®.

IV. AYNi SERMAYENIiN
DEGERLEMESi

A. Ayni Sermayenin Bilirkisi
Tarafindan Degerlemesi

TTK m. 342'de ayni sermaye konulabilecek
malvarligi unsurlarinin neler olabilecegi belir-
tildikten sonra TTK m. 343'te anonim sirkete
konulacak ayni sermayenin degerinin ne se-
kilde tespit edilecegi aciklanmistir. Bu kap-
samda sirket merkezinin bulunacagi yerdeki
asliye ticaret mahkemesince bilirkisi tayin
edilecektir. Bilirkisi tarafindan hazirlanacak
degerleme raporunda, uygulanan degerle-
me yonteminin somut olayin 6zellikleri baki-
mindan herkes igin en adil ve uygun segim ol-
dugu ve sermaye olarak konulan alacaklarin
gercekten var olduklari ve gecerli olduklar
hususlarina yer verilecektir®®. Raporda ayrica
s0z konusu ayni sermayenin TTK m. 342'de
belirtilen sartlan sagladigi da ifade edilecek-
tir?!. Degerleme raporunda ayni sermaye ola-
rak konulan unsurlarin degerleri, Turk Lirasi
karsiligi ile tatmin edici gerekgelerle ve hesap
verme ilkesi gereklerine gore aciklanacaktir.
Bu kapsamda takdir edilen deger, TTK m.
128/2 uyarinca anonim sirketin esas sozles-
mesinde yer alacaktir.

B. Bilirkisi Raporuna itiraz

6100 sayili Hukuk Muhakemeleri Kanunu m.
382/2/e/5 uyarinca anonim sirkete ayni ser-
maye konulmasinda bilirkisi raporunun alin-
masi ve mahkemenin izni, ticaret hukukunda-
ki cekismesiz yargi islerinden sayilmaktadir.
Bilirkisi raporu her ne kadar bir ¢cekismesiz
yargl isi olsa da TTK m. 343 uyarinca bilirki-
si raporuna itiraz edilmesi mumkandur. S6z
konusu TTK m. 343 hukmu uyarinca, ayni
sermayenin degerlemesi kapsaminda bilirki-
si raporuna anonim ortakligin kuruculari ve
menfaat sahipleri itiraz edebilir.

Doktrinde bilirkisi raporuna itirazin suresine
iliskin farkli gorusler bulunmaktadir®?. Teki-
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There are different opinions in the doctrine
regarding the time limit for objecting to an ex-
pert report®2 Tekinalp argues that objections
to the expert report can be made until regis-
tration and announcement®, Manavgat, by
stating objections to the expert report are not
possible after the registration and announce-
ment of the articles of association, agrees
with Tekinalp’s view?*. Karaman Cosgun, on
the other hand, expresses that objections to
the expert report should be made, at the lat-
est, before the court approves the report®.

The procedure to be followed by the court
upon objection to the expert report is not
explicitly stated in the provision; however, it
is possible for the court to request an addi-
tional report from the expert on the object-
ed issues or to appoint a new expert®. The
founders and stakeholders have the right to
object to the report prepared by the expert,
and the expert report approved by the court
is definitive®. It should also be noted that ac-
cording to the reasoning of Article 343 of the
TCC, the expeditious resolution of objections
to the expert report by the court is required in
accordance with ratio legis®.

V. CONCLUSION

The fundamental method determined for the
incorporation of joint stock companies is the
immediate incorporation. Depending on the
sort of capital invested in the company, im-
mediate incorporation can take either one of
two forms: simple immediate incorporation
or qualified immediate incorporation. If the
capital contributed to the joint stock com-
pany consists of cash and there is no capital
in kind, this incorporation is referred to as a
simple immediate incorporation. However, if
capitalin kind is contributed to the joint stock
company during its incorporation, if a busi-
ness and assets are transferred during the
incorporation process, or if special benefits
are provided to the founders from the profits
of the joint stock company, then such incor-
poration will be considered as a qualified
immediate incorporation. In accordance with
the principle of capital maintenance, capital
must be guaranteed. Therefore, if immov-
able property is to be contributed as capital
in kind, it should be registered with the land
registry. In the case of intellectual property
rights, they should be recorded in the special
registries for these rights, and movable as-
sets should be entrusted to a trusted person.
In order to contribute capital in kind to a joint
stock company, an expert appointed by the

nalp, bilirkisi raporuna tescil ve ilana kadar
itiraz edilebilecegini savunmaktadir®®. Ma-
navgat, bilirkisi raporuna esas so6zlesmenin
tescil ve ilanindan sonra itirazin mumkuan
olmadigini belirterek Tekinalp’in gérusune
katilmistir®®. Karaman Cosgun ise bilirkisi ra-
poruna itirazin en ge¢ mahkeme tarafindan
raporun onaylanmasindan énce yapilmasi
gerektigini ifade etmektedir®®.

Bilirkisi raporuna itiraz GUzerine mahkeme
tarafindan nasil bir yol izlenecegi hukumde
aciklanmamistir, ancak mahkeme tarafindan
itiraz edilen konulara iligskin bilirkisiden ek
rapor istenmesi ya da yeni bir bilirkisi atana-
bilmesi mumkundurse. Bilirkisinin hazirladig
rapora kurucular ve menfaat sahipleri itiraz
edebilecek olup mahkemenin onayladigi
bilirkisi raporu kesindir®’. Ayrica belirtmek
gerekir ki, TTK m. 343 gerekgesinde bilir-
kisi raporuna yapilan itirazin mahkemece
en hizli sekilde sonuclandirilmasi ratio legis
geregidir.

V.SONUGC

Anonim sirketlerin kuruluslarinda belirlenen
temel yontem ani kurulustur. Ani kurulus sir-
kete getirilen sermayenin turiine goére basit
ve nitelikli ani kurulus olmak uzere iki sekil-
de gerceklesebilir. Anonim sirkete konulan
sermaye, nakitten olusuyor ve ayni sermaye
bulunmuyorsa bu kurulus basit ani kurulus
olarak adlandirilmaktadir. Ancak, anonim
sirket kurulurken sermaye olarak ayni ser-
maye konur, kurulus esnasinda isletme ve
ayin devralinir ve sirket kurucularina anonim
sirketin kazanclarindan 6zel menfaatler te-
min edilirse, s6z konusu kurulus nitelikli ani
kurulus mahiyetinde olacaktir. Sermayenin
korunmasi ilkesi uyarinca sermaye guven-
ce altina alinmalidir. Dolayisiyla, taginmaz
ayni sermaye olarak getirilmek isteniyor-
sa tapuya serh verilmelidir. Fikri degerler
s6z konusu ise fikri mulkiyet haklarinin da
ozel sicillerine kaydedilmesi, tasinirlarin ise
guavenilir kisiye birakilmasi gerekmektedir.
Anonim sirkete ayni sermaye konulmasi
icin ilk olarak sirket merkezinin bulundugu
asliye ticaret mahkemesi tarafindan atanan
bilirkisi tarafindan s6z konusu ayinlar igin
degerleme yapilacaktir. Yapilan degerleme
neticesinde esas sdzlesmeye aynin degeri
yansitildiktan ve ilgili diger kurulus islemleri
tamamlandiktan sonra ticaret siciline yapila-

commercial court of first instance where the
company'’s headquarters is located will first
conduct a valuation for the assets in ques-
tion. After reflecting the value of the assets
in the articles of association and completing
the relevant other incorporation procedures,
the intended joint stock company will ac-
quire legal personality through registration
and publication in the commercial registry.
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