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SANCTIONS IMPOSED BY CAPITAL MARKET BOARDS OF TURKIYE IN SCOPE
OF MARKET ABUSE AND LEGAL REMEDIES AGAINST SANCTIONS

ABSTRACT | OZET

Capital Markets Board (“CMB”), the authority to impose administrative
sanctions for market-distorting actions and the legal remedies that can be
taken against these administrative sanctions are examined.

Sermaye Piyasasi Kurulumun (“SPK”) piyasa bozucu eylemlere yonelik idari
yaptirim uygulama yetkisi ve bu idari yaptirimlara karsi gidilebilecek huku-

ki yollar incelenmistir.

KEYWORDS | ANAHTAR KELIMELER

Capital Markets, Market Abuse, Inside Information, Public Disclosure Obligation,
Capital Markets Board, Administrative Sanction.

Sermaye Piyasasl, Piyasa Bozucu Eylemler, Igsel Bilgi, Kamuyu Aydinlatma
Yukumlualtga, Sermaye Piyasasi Kuruly, idari Yaptirnim.

I.INTRODUCTION

Under the 2012 Capital Markets Law’
("CML"), market abuse is defined for the
first time in Turkish law. In this study, market
abuse is defined based on the regulations
on market abuse within CML, and types of
market abuse is evaluated under the Com-
muniqué on Market Abuse? (“Communi-
qué”) issued under CML. Finally, the au-
thority of Capital Markets Boards of Turkiye
("CMB") to impose administrative sanctions
and legal remedies against these sanctions
are analysed.

Capital markets have a very important posi-
tion in economies of states. Inventors take
into account capital markets regulations
and actors within capital markets while de-
termining the state which they will invest
and the amount of their investment. There-
fore, governments take various measures
to make capital markets reliable, fair, trans-
parent and to protect the competition in the
market. Accordingly, various legal regula-
tions have been made in our country, and
one of these regulations is the market abuse
under article 104 of CML.

Market abuse was first introduced to Turk-
ish capital markets legislation through CML,
which entered into force on December 30,

I. GiRiS

Piyasa bozucu eylemler, mevzuatimizda ilk
kez 2012 tarihli Sermaye Piyasasi Kanunu'n-
da (“SerPK") tanimlanmistir. Bu ¢alismada
SerPK’da yer alan piyasa bozucu eylemele-
re iliskin duzenlemelerden hareketle piyasa
bozucu eylemler tanimlanmis ve bu duzenle-
melere bagli olarak cikarilan Piyasa Bozucu
Eylemler Tebligi*nde (“Teblig”) yer alan pi-
yasa bozucu eylem turleri degerlendirilmis-
tir. Son olarak, Sermaye Piyasasi Kurulu’nun
("SPK") piyasa bozucu eylemlere yonelik
idari yaptirim uygulama yetkisi ve bu idari
yaptinmlara karsi gidilebilecek hukuki yollar
incelenmisgtir.

Sermaye piyasalari, devletlerin ekonomilerin-
de oldukg¢a 6nemli bir yere sahiptir. Yatirim-
cilar hem yatinm yapacaklari ulkeyi hem de
yatirim tutarini belirlerken o devletin serma-
ye piyasasi duzenlemelerini ve bu piyasanin
aktorlerini g6z 6nune alarak karar vermek-
tedirler. Devletler de bu sebeple, sermaye
piyasasini guvenilir, adil ve seffaf kilabilmek
ve piyasadaki rekabeti koruyabilmek adina
cesitli onlemler almaktadirlar. Bu dogrultuda
ulkemizde de cesitli hukuki dtzenlemeler
yapilmis olup bu duzenlemelerden biri de
SerPK'm.104'te duzenlenmis olan piyasa bo-
zucu eylemlerdir.
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20123. This regulation about market abuse
is intended to ensure the reliable function-
ing of the capital market and to protect the
rights and interests of market actors, parallel
with the first article of CML*.

In light of the fact that our nation lacks spe-
cific legislation governing the penalties for
transactions that might endanger the capi-
tal market and that specialized courts have
not been formed to swiftly punish conduct
that cause market distortion, the legislator
has taken a legal precaution to protect the
fairness and competitive structure of the
market®.

CMB is authorised to make necessary reg-
ulations and impose sanctions on actions
that may harm the market, under article 104
of CML. Based on this authorisation, CMB is-
sued the Communiqué in order to determine
the characteristics of market abuse and the
actions that constitute market abuse. While
regulating the Communique, it is aimed to
comply specially with the European Union
Directive 2003/6/EC®.

Piyasasi bozucu eylemler, sermaye piyasasi
mevzuatimiza ilk kez, 30 Aralik 2012 tarihin-
de yurarluge giren SerPK’da yer almistir®. Pi-
yasa bozucu eylemler hakkinda getirilen bu
duzenleme, SerPK’'nin amag basligini tagiyan
birinci maddesiyle* paralel olarak sermaye
piyasasinin guvenilir bir sekilde islemesi ve
piyasa aktorlerinin hak ve menfaatlerinin ko-
runmasi amaciyla yapilmistir.

Ulkemizde sermaye piyasasi i¢in tehlike arz
edebilecek islemlerin yaptirimlariicin ayri bir
mevzuat duzenlenmedigi ve piyasa bozucu
eylemlerin daha hizli kovusturulabilmeleri
adina ¢zel ihtisas mahkemeleri de olusturul-
madigi dusunuldagunde, kanun koyucu pi-
yasa bozucu eylemleri SerPK’'da duzenleye-
rek piyasanin adaletini ve rekabetci yapisini
koruyacak hukuki bir dnlem almigtir®.

SerPK'm. 104 ile kanun koyucu, piyasaya za-
rar verebilecek eylemler konusunda gerekli
duzenlemeleri yapma ve yaptirim uygulama
yetkisini SPK'ya vermistir. SPK, bu yetkiye
dayanarak piyasa bozucu eylemlerin nite-
ligini ve bu piyasa bozucu eylemleri teskil
eden fiilleri belirlemek amaciyla Piyasa Bo-
zucu Eylemler Tebligi’'ni yayimlamistir. Piya-
sa Bozucu Eylemler Tebligi duzenlenirken
ozellikle Avrupa Birligi'nin 2003/6 EC sayili
Direktifiyle birlikte getirilen yeniliklere uyum
saglamak amaclanmistire.

MAKALELER

DiPNOT

1 30.12.2012 tarih ve 6362 Sayili Ser-
maye Piyasasi Kanunu.

2 21.04.2014 tarih ve VI-104.1 sayili
Piyasa Bozucu Eylemler Tebligi.

3 Turkiye Buyuk Millet Meclisi Plan
ve Butge Komisyonu, Sermaye Piya-
sasl Kanunu Tasarisi ile Plan ve Butce
Komisyonu Raporu (1/683), s. 35.

4 SerPK'nin 1. maddesinde, “Bu Ka-
nunun amacl; sermaye piyasasinin
guvenilir, seffaf, etkin, istikrarli, adil ve
rekabetgi bir ortamdaisleyisinin ve ge-
lismesinin saglanmasi, yatinmcilarin
hak ve menfaatlerinin korunmasi igin
sermaye piyasasinin duzenlenmesi
ve denetlenmesidir” ifadelerine yer
verilmistir.

5 Emre Kesici/ M. Bilgehan Na-
cakci “Piyasa Bozucu Eylemler”, Ca-
pital Markets Journal, S. 15, Agustos
2014, s. 1.

6 Kesici/ Nacakcl, s. 2.
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I1. MARKET ABUSE

A. Definition

Market abuse is defined in article 3 of Com-
muniqué. Article 104 of CML defines market
abuse in almost identical terms.

As understood from both regulations, three
conditions are required for an action to be
considered as a market abuse: The action,
(i) should be in a nature to disrupt the opera-
tion of stock exchange and other organized
markets in trust, openness, and stability (ii)
should not be defined with a reasonable
economic and financial justification and (iii)
should not constitute a crime. As a result, (a)
an action will not be considered a market
abuse if it can be defined with a reasonable
economic and financial justification or (b)
if it constitutes a crime. These actions are
those that tend to disrupt the operation of
stock exchanges and other organized mar-
kets in trust, openness, and stability.

Another point to be considered on is the
“reasonable” word in the condition that “the
action should not be defined with a reason-
able economic and financial justification”.
Important point in that condition is the need
to evaluate the alleged economic and finan-
cial justification both objectively in terms of
market conditions and subjectively in terms
of person or persons performing the action.
This is because the alleged reason may not
be reasonable for a big company whereas it
may be reasonable for a smaller company.
Therefore, a separate evaluation for each
case must be made’.

In order for an action that disrupts the mar-
ket to be considered as a market abuse, the
action must not constitute a crime. The term
“crime” expresses not only the capital mar-
ket crimes regulated between CML articles
105-113, but also all actions regulated as
crime in our legislation. In this regard, the
Crime of Insider Trading regulated under ar-
ticle 106 of CML and Market Manipulation
Crime regulated under article 107 of CML
is important. This is because the typical ac-
tions that constitute these crimes and the
actions that constitute market abuses are
written in a similar systematic manner. The
relationship between capital market crimes
and market abuses will be analysed below.

11. PiYASA BOZUCU EY-
LEMLER

A. Tanim

Piyasa bozucu eylemler, Piyasa Bozucu
Eylemler Tebligi'nin t¢gunct maddesinde
tanimlanmigtir. SerPK’nin 104. maddesinde
de piyasa bozucu eylemler, neredeyse ayni
ifadelerle tanimlanmaktadir.

Her iki duzenlemeden de anlasildigi Uzere;
bir fiilin piyasa bozucu eylem olarak deger-
lendirilebilmesi i¢in U¢ sart aranmaktadir:
S6z konusu fiilin, (i) borsa ve teskilatlanmis
diger piyasalarin guven, aciklik ve istikrar
icerisinde ¢alismasini bozacak nitelikte ol-
masi, (ii) makul bir ekonomik ya da finansal
gerekgeyle aciklanamamasi ve (iii) bir suc
olusturmamasi gerekir. Dolayisiyla; (a) bor-
sa ve tegkilatlanmis olan diger piyasalarin
guven, aciklik ve istikrar icerisinde ¢calisma-
sinl bozacak nitelikte bir eylemin makul bir
ekonomik veya finansal gerekceyle aciklana-
bilmesiile (b) bu eylemin bir sug olusturuyor
olmasi; fiili, piyasa bozucu eylemler kapsa-
mindan cikaracaktir.

Uzerinde durulmasi gereken diger bir hu-
sus ise “Eylemin makul bir ekonomik ya
da finansal gerekgeyle aciklanamamasi”
sartindaki “makul” ifadesidir. Bu sart baki-
mindan énemli olan; ileri strtlen ekonomik
veya finansal gerekgenin hem somut piyasa
kosullar bakimindan objektif olarak hem
de eylemi gerceklestiren kisi veya kisiler
bakimindan subjektif olarak degerlendiril-
mesi gerekliligidir. Zira bu dogrultuda ileri
surulmus olan bir sebep, buyuk bir sirket
bakimindan makul olmayabilecekken, daha
kucuk bir sirket bakimindan makul sayilabilir.
Bu sebeple her somut olayda ayri bir deger-
lendirme yapilmasi gerekmektedir’.

Piyasay! bozucu nitelikte bir fiilin piyasa bo-
zucu eylem olarak degerlendirilip bu fiile
yaptirim uygulanabilmesi icin fiilin bir sug
teskil etmiyor olmasi gerekmektedir. Bura-
daki sug ifadesi yalnizca SerPK m. 105-113
arasinda duzenlenmis olan sermaye piyasasil
suclarinidegil, hukukumuzda suc olarak du-
zenlenmis olan butun filleri ifade etmektedir.
Bu konuda 6¢zellikle SerPK’nin 106. madde-
sinde duzenlenen bilgi suistimali sucgu ile
107. maddesinde duzenlenen piyasa dolan-
diriciligi sugu 6nem arz etmektedir. Zira bu
suglari olusturan, kanunda belirtilmis olan
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On Communiqué, the Market Abuse action
are defined as follows: (i) actions related to
inside information or continuous informa-
tion, (i) actions related to orders and trans-
actions, (iii) actions committed through
communication or transformation and (iv)
others. The following analysis is based on
this systematic manner.

B. Market Abuses Related to
Inside Information or Contin-
uous Information

1. The Importance of Inside Infor-

mation for Capital Market Confi-
dence

One of the most important conditions for
maintaining investors’ confidence in the
market and ensuring fairness and transpar-
ency in the market is that market-related in-
formation is equally accessible to all. In this
regard, there are several regulations on the
information to be disclosed to the public by
companies. The aim of these regulations is
to equalize the information that investors
have.

The situation where everyone does not have
the equal information in the capital market
does not only reduce the confidence to-
wards the market, but also cause unnatural
changes on the prices of capital market in-
struments, therefore cause damage to inves-
tors. This situation will also cause damage to
the economy of the country and hinder its
development?®,

For the aforementioned reasons, it is con-
sidered market abuse when persons with
knowledge that is not available to the gen-
eral public conduct transactions.

2. Market Abuses Related to In-
side Information or Continuous

tipik hareketler ile piyasa bozucu eylemleri
olusturan fiiller benzer sistematik gozetilerek
kaleme alinmiglardir. Sermaye piyasasi sug-
lari ve piyasa bozucu eylemlerin iligkisi asa-
¢idaincelenecektir. Piyasa Bozucu Eylemler
Tebligi'nde piyasa bozucu eylemler; (i) icsel
bilgi veya surekli bilgilere iligskin eylemler, (i)
emir ve islemlere iliskin eylemler, (iii) iletisim
veya haberlesme yoluyla islenen eylemler ve
(iv) digerleri olarak duzenlenmistir. Asagida
da bu sistematik dikkate alinarak inceleme
yapilmistir.

B. i¢csel Bilgi veya Suirekli Bil-
gilere iligkin Piyasa Bozucu
Eylemler

1. icsel Bilginin Sermaye Piyasasi-
na Giuven Igcin Onemi

Yatirimcilarin piyasaya olan guveninin ko-
runmasi ve piyasadaki adaletin ve seffafigin
saglanmasinin en énemli kosullarindan biri
piyasayi ilgilendiren bilgilere herkes tarafin-
dan esit bir sekilde erisilebiliyor olmasidir. Bu
kapsamda mevzuatimizda sirketlerin kamuya
aciklanacak bilgileri hakkinda cesitli duzen-
lemeler vardir. Bu duzenlemelerin amaci, ya-
tinmcilarin sahip olduklari bilgileri esit hale
getirmektir.

Sermaye piyasasinda herkesin esit bilgiye
sahip olmamasi durumu, piyasaya duyulan
guveni azaltmanin yani sira sermaye piyasa-
si araglarinin fiyatlarinda da dogal olmayan
degisiklikler meydana getirerek yatinmecilarin
zarar gormesine neden olacaktir. Bu durum
ulkenin ekonomisine de zarar verip, gelisme-
sinin 6nunde engel olusturacaktir®,

Sayilan sebeplerle, mevzuatimizda kamuya
aciklanmamis bilgilere sahip kisilerin, bu bil-
gilere dayanarak islem yapmalari da piyasa
bozucu eylem olarak tanimlanmistir.

2. icsel Bilgi veya Surekli Bilgilere
iliskin Piyasa Bozucu Eylemler

Information

Article 3 of Communiqué regulates that in or-
der for aninformation, event or development
to be defined as “inside information”, it must
be capable of affecting capital market instru-
ment’s “value” and “price” and “investment
decision of investors”.

Piyasa Bozucu Eylemler Tebligi'nin 3. mad-
desinde bir bilgi, olay veya gelismenin “i¢sel
bilgi” olarak tanimlanabilmesi icin, sermaye
piyasasi araclarinin “degerini”, “fiyatinl” ve
“yatinmcilarin yatinm kararlarini” etkileyebile-
cek nitelikte olmasi gerektigi duzenlenmistir.

MAKALELER

DiPNOT

7 Nusret Cetin/ Hatice Ebru Tore-
mis/ Zeynep Cantimur, 6362 sayili
Sermaye Piyasasi Kanunu’nun Siste-
matik Analizi, Yetkin Yayinevi, Ankara
2014, s. 229.

8 Kesici/ Nacakcl, s. 3.
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Continuous information is defined as “all the
information, events or developments that
are outside the definition of inside informa-
tion” in the Communiqué on Material Events
(numbered 11-15.1).

Market abuses related to inside information
or continuous information are regulated un-
der article 4 of the Communiqué.

According to the aforementioned provision,
people with inside or continuous information
are obliged to maintain the confidentiality
of such information. According to subpara-
graph ¢ of Article 3 of Communiqué, these
people are: (i) directors of the issuers or their
subsidiaries or controlling shareholders, (ii)
persons who have information due to their
shareholding in the issuer or their subsidiar-
ies or controlling shareholders, (iii) persons
who have information due to their perfor-
mance of business, profession and duties,
(iv) persons who have obtained information
by committing a crime and (v) persons those
who know or, if proven, should know the
qualification of the information.

People who may have insider or continu-
ous information are either those who are
connected to the business with which the
non-public information is associated or
those who have some other way of learning
about it. The regulation imposes an obliga-
tion on these people to keep that informa-
tion confidential, and aims to prevent these
persons from making benefit themselves
through using that information and thus
have advantage in the market. If these peo-
ple do not comply with their obligations to

Surekli bilgi ise 11-15.1 sayili Ozel Durumlar
Tebligi'nde “i¢sel bilgi tanimi disinda kalan
tum bilgi, olay ve gelismeler” seklinde tanim-
lanmustir.

icsel bilgi ve surekli bilgilere iliskin piyasa
bozucu eylemler, Piyasa Bozucu Eylemler
Tebligi'nin 4. maddesinde duzenlenmistir.

Anilan hukum uyarinca i¢sel bilgi veya surekli
bilgilere sahip olan kisiler, bu bilgilerin gizli-
ligini korumakla yukamludur. Piyasa Bozucu
Eylemler Tebligi'nin 3. maddesinin ¢ bendine
gore bu kisiler: (i) ihraggilarin veya bunlarin
bagli veya hakim ortakliklarinin yéneticileri,
(i) ihraccilarin veya bunlarin bagli veya ha-
kim ortakliklarinda pay sahibi olmalari nede-
niyle i¢sel bilgi veya surekli bilgilere sahip
olan kisiler, (iii) is, meslek ve gorevlerinin ic-
rasi nedeniyle i¢sel bilgi veya surekli bilgilere
sahip olan kisiler, (iv) i¢sel bilgi veya surekli
bilgileri suc islemek suretiyle elde eden kisi-
ler ve (v) sahip olduklari bilginin i¢sel bilgi
veya surekli bilgi niteliginde oldugunu bilen
veya ispat edilmesi halinde bilmesi gereken
kisilerdir.

icsel veya surekli bilgiye sahip olabilecek
kisiler ya kamuya aciklanmamis bilginin ilgili
oldugu sirket ile iligkili kisilerdir ya da bu bil-
giyi bir sekilde ele gecirmis olan kisidir. Yapi-
lan duzenlemeyle bu kisilere i¢sel ve surekli
bilgileri gizli tutma yukumlulagu getirilerek,
kisilerin bulunduklan pozisyonlar geregi sa-
hip olduklar bilgileri kullanarak kendilerine
menfaat temin etmeleri ve bu yolla piyasada
kendilerine avantaj saglamalarinin 6ntne
gecilmesi hedeflenmistir. Eger bu kisiler bil-
gileri gizli tutma yukamluluklerine uymaz ve/
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keep information confidential and/or make
transactions based on the information they
have, administrative sanctions regulated in
CML will be imposed on these persons. With
this regulation, the legislator aims to prevent
such actions and deter people from commit-
ting them. Another point to be considered
is that while these actions are considered
as market abuse for those who share and
(directly/indirectly) receive inside or contin-
uous information, if such actions are com-
mitted by persons who can commit Crime
of Insider Trading, the Crime of Insider Trad-
ing will occur®. After this general information,
market abuses related to inside information
or continuous information regulated in the
Communiqué will be analysed below.

3. Disclosure of Inside or Continu-
ous Information to Other Persons

As it can be understood from article 4, para-
graph 2 of Communiqué, sharing of inside or
continuous information to other people by
persons who have this information and mak-
ing transaction in relevant capital market in-
strument by persons who (directly/indirectly)
receive such information will be considered
as market abuse.

4. Making Transaction in Prohibi-
ted Period

The legislator prohibits persons who have
inside or continuous information to make
transactions on specific capital market instru-
ments for a given period. This period, which
is called “prohibited period” in FCA regula-
tions (The Model Code), is called the same
in Tarkiye™.

According to article 4, paragraph 3 of Com-
muniqueé, it is understood that the prohibited
period in Turkish capital markets refers to the
period between the end of the accounting
period™ in which financial charts and re-
ports and independent audit reports of the
relevant company are prepared and the pub-
lic disclosure of these reports and charts in
accordance with the legislation. During this
period, making transaction in capital mar-
kets is not only prohibited for persons that
have inside or continuous information, but
also for their spouses, children and persons
living in the same household with them. If a
transaction is made, it will be considered as
a market abuse.

veya ilgili sermaye piyasasi araclar Uzerinde
sahip olduklar bilgiler dogrultusunda islem
yaparlarsa, bu kisiler hakkinda SerPK'da
ongorulen idari yaptirimlar uygulanacaktir.
Kanun koyucu yaptigi bu dazenlemeyle bu
turden fillerin gergeklesmesini 6nlemeyi ve
kisileri caydirmayi amaclamistir. Dikkat edil-
mesi gereken bir diger husus, i¢csel ve surekli
bilgileri paylasan ve (dogrudan/ dolayli se-
kilde) alan kisiler acisindan yapilan bu iglem
piyasa bozucu eylem olarak nitelendirilirken,
s6z konusu islemlerin bilgi suistimali sugunu
isleyen kisiler tarafindan yapilmasi durumun-
da bilgi suistimali sucu olusacagidir®. Verilen
bu genel bilgilerin ardindan, asagida Piyasa
Bozucu Eylemler Tebligi'nde duzenlenmis
olan i¢sel bilgi ve surekli bilgilere iliskin piya-
sa bozucu eylemler incelenecektir.

3. icsel Bilgi ya da Siirekli Bilginin
Baska Kisilerle Paylasilmasi

Piyasa Bozucu Eylemler Tebligi m. 4'4n 2.
fikrasindan anlasilacagi Uzere i¢sel ya da
surekli bilgiye sahip olan kisilerin, bu bilgi-
leri bagka kisilerle paylasmasi ve bu bilgileri
dogrudan ya da dolayli olarak alan kisilerin
ilgili sermaye piyasasi aracinda islem yap-
masi, piyasa bozucu eylem kapsamina gire-
cektir.

4. Yasakli D6nemde islem Yapil-
masi

Kanun koyucu i¢sel veya surekli bilgiye sahip
olanlarin belirli bir ddnemde belirli sermaye
piyasasl araclar Uzerinde islem yapmasini
yasaklamaktadir. FCA duzenlemelerinde
(The Model Code) “prohibited period” olarak
isimlendirilen bu dénem, Turkiye’'de “yasakli
donem” olarak adlandirnlmaktadir®.

Teblig'in 4'Gncu maddesinin 3. fikrasi gere-
gince yasakli donemin Turk Sermaye Piya-
salarinda, ilgili sirketin finansal tablolan ve
raporlari ile bagimsiz denetim raporlarinin
hazirlanmaya basladigi hesap doneminin™
bitiminden, bu rapor ve tablolarin mevzuata
uygun sekilde kamuya aciklanmasina kadar
gecen aradaki sureyi ifade ettigi anlagiimak-
tadir. Bu donemde yalnizca i¢sel bilgilere
veya surekli bilgilere sahip olanlarin degil,
bu kisilerin egleri, cocuklari ve ayni evde ya-
sadiklari kimseler bu bilgilerin ilgili oldugu
sermaye piyasasli araglarinda igslem yapma-
lan yasaktir. igslem yapilmasi durumunda bu
islem dogrudan piyasa bozucu eylem olarak
degerlendirilecektir.

MAKALELER

DiPNOT

9 Murat Balci/ Sinem Turan, Ser-
maye Piyasasi Kanunu Serhi - I, Anka-
ra 2020, s. 389.

10 Kesici/ Nacakcl, s.5.

11 2014/15 sayili SPK Haftalik Bulte-
ni‘nde yayimlanan 28.05.2014 tarihli
ve 16/514 sayili ilke Kararinda, “hesap
donemi” ifadesinin “6 aylik ve 12 aylik
doénemler” olarak kabul kabul edilece-
gi duyurulmustur.
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5. Making Transaction Before
Public Disclosure of Inside or
Continuous Information

Since the persons who have inside or con-
tinuous information are in an advantageous
situation compared to the investors who do
not yet have this information, making trans-
action on relevant capital market instrument
will disrupt capital market'’s fairness, reliabil-
ity and transparency. For this reason, it is
considered as a market abuse on Commu-
niqué to make transaction during the period
from the finalisation of inside or continuous
information until the public disclosure of
these information. Moreover, not only per-
sons who have this information, but also
their spouses, children and persons living
in the same household are prohibited from
making transactions on relevant capital mar-
ket instrument. If a transaction is made, this
transaction will also directly be considered
as a market abuse.

C. Market Abuses Related to
Orders and Transactions

Market abuse related to orders and trans-
actions are the actions which persons harm
market’s reliability through orders and trans-
actions.

Actions of individuals, whether collectively
or singly; are deemed significant or effective
in relation to the operation of the capital mar-
kets or the setting of the prices of financial
instruments, such as the prices of financial
instruments, price changes, transaction vol-
umes, quantities, and rates; the quantities
and rates of orders; and the quantities and
rates of order cancellations and fulfilment.
Market abusers are those whose activities
provide incorrect or misleading information
or otherwise interfere with the safe, open,
and stable operation of the stock market and
other structured markets. The examples of
those kind of actions are given as follows:

a) Conducting buying or selling transactions,
performing account activity, placing orders,
cancelling or changing orders,

b) Placing orders to different price levels,

¢) Placing reverse orders within a time period
less than one minute, such as a sell order at a

5. icsel Bilgi veya Surekli Bilginin
Kamuya Duyurulmasindan Once
islem Yapilmasi

icsel bilgi veya surekli bilgiye sahip olanlar,
bu bilgilere hentiz sahip olmayan yatinmci-
lar karsisinda avantajlidurumda olduklarricin
bu bilgileri kullanarak ilgili sermaye piyasa-
sI aracl Uzerinde islem yapmalari sermaye
piyasasinin durustluguna, guvenirliligini ve
seffafigini bozacaktir. Tam da bu sebeple
icsel bilgi veya surekli bilgilerin kesinlesme-
sinden, bu bilgilerin mevzuata uygun sekilde
kamuya duyurulmasina kadar gecen surede
bu bilgilerin ilgili oldugu sermaye piyasasi
aracli Uzerinde islem yapilmasi Piyasa Bozu-
cu Eylemler Tebligi'nde piyasa bozucu ey-
lem olarak nitelendirilmistir. Ayrica yalnizca
bu bilgilere sahip olanlarin degil, bu kisilerin
eglerinin, cocuklarinin ve ayni evde yasadigi
kisilerin de ilgili sermaye piyasasi araci Uze-
rinde islem yapmasi yasaktir. islem yapilma-
si durumunda ise bu islemler de dogrudan
piyasa bozucu eylem olarak degerlendirile-
cektir.

C. Emir veya islemlere iliskin
Piyasa Bozucu Eylemler

Emirveislemlereiliskin piyasa bozucu eylem-
ler, kisinin sermaye piyasasinda emirler vere-
rek ya da islemler yaparak piyasanin guvenini
sarstigi fiilleridir.

Kisilerin birlikte ya da tek basina hareket ede-
rek; sermaye piyasasi araclarinin fiyatlar, fiyat
degisimleri, islem hacimleri, islem miktarlar,
islem oranlari, emir miktarlari, emir oranlari,
emir iptal miktarlari, emir iptal oranlari veya
emir gergeklesme oranlari gibi sermaye pi-
yasalarinin isleyisi veya sermaye piyasasi
aracglarinin fiyatlarinin belirlenmesiyle ilgili
onemli ya da etkili kabul edilebilecek ve bor-
sa ve teskilatlanmis diger piyasalarin guven,
aciklik ve istikrar icinde ¢alismasini bozacak
veya yanlis/ yaniltici bilgi uyandiracak sekil-
deki eylemleri piyasa bozucu eylem olarak
kabul edilecektir. Bu tip eylemlere sunlar 6r-
nek olarak verilebilir:

a) Alim veya satim yapilmasi, hesap hareketi
gerceklestirilmesi, emir verilmesi, emir iptali
veya emir degistirilmesi,

b) Farkli fiyat kademelerine emir iletilmesi,

c) Bir dakikadan daha az zaman diliminde pi-
yasadaki en iyi alim fiyatina esit veya piyasa-

PIYASA BOZUCU EYLEMLER KAPSAMINDA SERMAYE PiYASASI KURULU'NUN
UYGULADIGI YAPTIRIMLAR VE YAPTIRIMLARA KARSI BASVURU YOLLARI

price equalto or lower than the best purchase
price in the market or a buy order at a price
equal to or higher than the best sale price;

d) Conducting self-to-self or reciprocal trans-
actions,

e) Conducting transactions to affect the
opening or closing prices,

f) Conducting transactions to affect end-of-
day or end-of-maturity settlement prices,

g) Conducting transactions to raise or lower
the prices or to keep the prices steady

h) In derivatives market, exceeding position
limits on a market basis or for all accounts
linked to the same registry

i) In derivatives market, conducting transac-
tions in same directions as the transactions
executed in the relevant underlying market
and conducting similar transactions

The meaning of the term “persons acting
together” mentioned in the provision is de-
fined in article 3, paragraph 1, subparagraph
a of Communiqué. According to this provi-
sion, persons acting together are the per-
sons that place order, execute transaction,
transfer or virement cash, cash equivalent or
capital market instrument, perform account
activity, give information about accounts, or-
ders, transactions or companies to persons
who commit these actions unlawfully or di-
rectly or indirectly transfer or virement cash,
cash equivalent or capital market instrument
between them, between their accounts or
between the accounts they manage or use
under any name whatsoever, by

a) Acting with the knowledge of one or more
person’s order or transactions, plans of order
or transactions, or capital market instruments
they have,

b) Acting based on an implied, oral or written
agreement,

¢) Acting under direction of same person or
persons,

d) Directing one or more persons,

e) Using other persons’ account with or with-
out the power of attorney,

daki en iyi alim fiyatindan daha dusuk fiyatl
satim emri ya da piyasadaki en iyi satim fiyati-
na esit veya piyasadaki en iyi satim fiyatindan
daha yuksek fiyatlialim emriiletmek seklinde
yon degistiren emirler verilmesi,

d) Kendinden kendine veya karsilikli iglemler
gerceklestirilmesi,

e) Agilis veya kapanis fiyatlarini etkilemeye
yonelik islemler yapilmasi,

f) Gun sonu veya vade sonu uzlasma fiyat-
larini etkilemeye yonelik islemler gercekles-
tirilmesi,

g) Fiyat yukseltici, fiyat dusartcu veya fiyati
sabit tutmaya yonelik igslemler yapilmasi,

h) Vadeli islem ve opsiyon piyasasinda bir
sicile bagli tam hesaplar i¢in ya da piyasa
bazinda belirlenen pozisyon limitlerinin ge-
cilmesi,

i) Vadeli islem ve opsiyon piyasasinda, ilgili
dayanak varlik piyasasinda gerceklestirilen
islemlerle ayni yonlu islemler gerceklestiril-
mesi ve benzeri islemler yapilmasi.

Hukumde bahsedilen “birlikte hareket eden
kisiler” ifadesinin ne anlama geldigi Teblig'in
3. maddesinin a bendinde ac¢iklanmigtir.
Buna gore birlikte hareket eden kisiler;

a) Bir ya da birden fazla kisinin emir veya is-
lemleri, emir veya islem planlari ya da sahip
olduklarn sermaye piyasasi araglar hakkinda
bilgi sahibi olarak,

b) Zimni, s6zlu ya da yazili bir anlagsmaya da-
yanarak,

c¢) Ayni kisi ya da kisilerin yonlendirmesiyle
hareket ederek,

d) Bir ya da birden fazla kisiyi yonlendirerek,

e) Vekalet alarak ya da almaksizin baskalari-
nin hesaplarini kullanarak,

f) Ayni mekani veya sanal ortam, bilgisayar,
telefon, internet baglantisi ya da iletisim ka-
nallarindan herhangi birini kullanarak

emir ileten, islem gergeklestiren, nakit, nakit
benzeri ya da sermaye piyasasi araci virmani

MAKALELER
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12 Article 107, paragraph 1 of CML
states that, “Those who make pur-
chases and sales, place orders, cancel
orders, change orders or carry out
account activities with the purpose
of creating a false or misleading im-
pression on the prices of capital mar-
ket instruments, their price changes,
their supplies and demands, shall be
sentenced to imprisonment from three
years up to five years and be punished
with a judicial fine from five thousand
days up to ten thousand days. Howev-
er, the amount of the judicial fine to be
imposed due to this crime shall not be
less than the benefit obtained by com-
mitting the crime.”

13 Hanife Ergtin Aksu, Sermaye Pi-
yasas! Hukukunda Kamusal Denetim
ve Yaptinm Sistemleri: Avrupa Birligi ve
Turkiye Karsilastirmasi, Master's Thesis,
Ankara Haci Bayram Veli Universitesi,
2021, p. 197.

14 Secil Coskun, Sermaye Piyasasi
Hukukunda Piyasa Dolandiriciligi Sucu
(6362 Sayili SPK md. 107), istanbul
2021, p. 152.
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f) Using the same place or any of the virtual
medium, computer, phone, internet connec-
tion or any of the communication channels.

One of the important issues to be consid-
ered is that market abusive actions related
to orders and transactions can be confused
with the actions that constitute “Market
Manipulation Crime”'2 That is because the
actions that are stated to constitute market
abuse in article 5 of Communiqué also con-
stitutes the material aspect of market manip-
ulation crime. However, an act to constitute
a market manipulation crime must be made
for the purpose of creating a false or mis-
leading impression regarding prices, price
changes, supply and demands of capital

market instruments. In this regard, for the
occurrence of the crime, the typical actions
must be made deliberately and for a specific
purpose. As mentioned above, one of the
conditions for market abuse is that the ac-
tion “should not constitute a crime”. There-
fore, if the act does not satisfy the required
condition of motive, market manipulation
crime will not occur and will be considered
as market abuse.

The legislator determined that even if the ac-
tivity is not intended to disrupt the market, it
nonetheless affects the market’s openness,
dependability, and transparency; conse-
quently, a punishment was established to
prevent this circumstance.

veya transferi yapan, hesap hareketi gercek-
lestiren, bu fiilleri gerceklestirenlere hesaplar,
emirler, islemler ya da sirketler hakkindaki bil-
gileri hukuka aykiri olarak veren kisileri veya
her ne nam altinda olursa olsun, dogrudan
ya da dolayli olarak, aralarinda, hesaplari
arasinda veya yonettikleri ya da kullandiklari
hesaplar arasinda, nakit, nakit benzeri veya
sermaye piyasasl aracl virmaniya da transferi
gerceklesen kisileri ifade etmektedir.

Eylem veya islemlere iligkin piyasa bozucu
eylemlerde dikkat edilmesi gereken 6nem-
li hususlardan biri bu eylemlerin SerPK'nin
107. maddesinde duzenlenmis olan “Piyasa
Dolandiriciigr Sugu”'? olusturan eylemlerle
kanstirilabilmesidir. Zira Piyasa Bozucu Ey-

lemler Tebligi m. 5'de eylem veya islemlere
iliskin piyasa bozucu eylem olusturdugu
ifade edilen fiiller, piyasa dolandiriciligi su-
¢unun maddi unsurlarini olusturmaktadir.
Ancak piyasa dolandiriciligi sugunun olusa-
bilmesi icin su¢ olusturan eylemin; sermaye
piyasasl araclarinin fiyatlarina, fiyat degisim-
lerine, arz ve taleplerine iliskin olarak yanlis
veya yaniltici izlenim uyandirmak amaciyla
yapilmis olmasi gerekmektedir. Bu baglam-
da piyasa dolandiriciligi sugcunun olusmasi
icin tipik hareketlerin kasten ve belirli bir
amac dogrultusunda yapilmasi gerekmek-
tedir. Yukarida da belirtildigi Uzere piyasa
bozucu eylemlerin bir sarti da eylemin “suc¢
olusturmamasi” idi. Dolayisiyla eylem, saik
bakimindan aranan kosulu icermiyorsa piya-
sa dolandiriciligi sucu olugmayacak, piyasa
bozucu eylem olarak degerlendirilecektir.

PIYASA BOZUCU EYLEMLER KAPSAMINDA SERMAYE PiYASASI KURULU'NUN
UYGULADIGI YAPTIRIMLAR VE YAPTIRIMLARA KARSI BASVURU YOLLARI

D. Market Abuses Committed
Through Communication or
Transformation

The separate regulation of market abuses
related to inside or continuous information
and market abuses committed through
communication or transformation originates
from the necessity that the supervision of
pricing of capital market instruments to be
more sensitive in Turkiye than the European
Union. This necessity is based on the fact
that Turkey has smaller and more vulnerable
markets™,

One of the key principles that supports in-
vestor protection and, thus, keeps the mar-
ket vibrant and trustworthy in the context of
information exchange is the idea of public
disclosure. In this regard, article 6 of Com-
muniqué related to market abuses commit-
ted through communication or transforma-
tion stipulates sanctions for transactions
which violate the obligation of public dis-
closure, but which isn’t considered a Crime
under article 107 of CML. At this point, it
is important to determine whether an act
constitutes a market manipulation crime or
market abuse. Market abuses are legal trans-
actions that, although harms safe and stable
functioning of the market, does not reach to
a level that can constitute an artificial effect
on pricing of market instruments, and does
not meet the condition of eligibility (the abil-
ity to affect other investors) required for mar-
ket manipulation crime. On the other hand,
in order for a market manipulation crime to
occur, the existence of the element of specif-
ic intent is required™.

If it is understood that required conditions for
the occurrence of crime is not satisfied but
the market balance is still disrupted, market
abuses committed through communication
or transformation will be deemed to occur
and it will be introduced into sanction sys-
tem with administrative fine to be imposed.
It is not possible for the transaction to con-
stitute a crime with dolus eventualis or neg-
ligence, but still an administrative sanction
is regulated. Thus, market actors with good
faith are protected to a certain extent and the

Kanun koyucu, her ne kadar eylem piyasa
bozma amacini tasimiyor olsa bile yapilan
eylemin piyasanin agikigini, gavenilirligini
ve seffafigini bozdugunu degerlendirmis;
dolayisiyla bu durumun énane ge¢cmek icin
yaptirim 6ngoérmustur.

D. iletisim ve Haberlesme Yo-
luyla islenen Piyasa Bozucu
Eylemler

Emir veya islemlere iliskin piyasa bozucu ey-
lemler ve iletisim veya haberlesme yoluyla
islenen piyasa bozucu eylemlerin ayri ayri
duzenlenmeleri; Turkiye'de sermaye piyasa-
sl araclarinin fiyatlandirilmalarinin denetlen-
mesi konusunda Avrupa Birligi'ndeki duzen-
lemelere nazaran daha hassas davranilmasi
gerekliliginden kaynaklanmaktadir. Bu ge-
rekliligin temelinde ise Turkiye'nin kuguk
ve daha etkiye agik piyasalar barindirmasi
yatmaktadir',

Kamunun aydinlatilmasi ilkesi, bilgi aligverisi
baglaminda yatirimcilarin ve yatirim yapmayi
planlayanlarin korunmalarinin ve piyasanin
bu sekilde canli ve guvenilir bir ortam olarak
tutulmasinin temelini olusturan 6gelerden
biridir. Bu dogrultuda, Teblig'in 6. madde-
sinde duzenlenen iletisim veya haberlesme
yoluyla islenen piyasa bozucu eylemlere
iliskin hukimde de kamunun dogru aydin-
latilmas! yukumlalugunan ihlal edildigi, an-
cak SerPK m.107 kapsaminda sug¢ olarak da
sayllamayacak duzeydeki islemlere iligkin
yaptinm 6ngoérulmektedir. Bu noktada, bir
islemin piyasa dolandirciigi kapsamina mi
girdigi yoksa piyasa bozucu eylem kapsa-
mina mi girdiginin tespit edilmesi 6Gnem arz
etmektedir. Piyasa bozucu eylem, piyasalarin
guven ve istikrar icerisinde calismasina zarar
veren bir 6zellik gostermekle beraber, piya-
sa araglarinin fiyatlandirmasinda suni bir etki
yaratabilecek duzeye de ulagsmayan, piyasa
dolandiriciliginda bulunan elverislilik (diger
yatinmcilar etkileme gucu) sartini tasimayan
hukuki islemlerdir. Diger yandan, piyasa do-
landinciligi sugunun olugmasi igin, 6zel kast
unsurunun mevcudiyeti gereklidir™.

Sucun olusmasi icin yeterli kosullar olugsma-
mis ancak piyasa dengesinin yine de bo-
zulmus oldugu anlasilmaktaysa, iletisim ve
haberlesme yoluyla islenen piyasa bozucu
eylem gerceklesmis sayilacak ve ongorule-
cek idari para cezasi ile islem yaptirim siste-
mine sokulacaktir. islemin su¢ olusturmasi
olasi kast veya taksirle mumkun degildir fakat
yine de igleme idari bir yaptirrm éngoérulmas-
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12 SerPK’nin 107. maddesinin 1. fik-
rasinda, “Sermaye piyasasi araclarinin
fiyatlarina, fiyat degisimlerine, arz ve
taleplerine iliskin olarak yanlis veya
yaniltici izlenim uyandirmak amaciyla
alim veya satim yapanlar, emir verenler,
emir iptal edenler, emir degistirenler
veya hesap hareketleri gerceklesti-
renler U¢ yildan bes yila kadar hapis
Ve bes bin giinden on bin gune kadar
adli para cezasi ile cezalandinlirlar.
Ancak, bu suctan dolay! verilecek
olan adli para cezasinin miktari, sugun
islenmesiile elde edilen menfaatten az
olamaz.” ifadelerine yer verilmistir.

13 Hanife Ergin Aksu, Sermaye Pi-
yasasl Hukukunda Kamusal Denetim
ve Yaptirnm Sistemleri: Avrupa Birligi ve
Turkiye Karsilastirmasi, Yuksek Lisans
Tezi, Ankara Haci Bayram Veli Universi-
tesi, 2021, s.197.

14 Secil Coskun, Sermaye Piyasa-
sl Hukukunda Piyasa Dolandiriciligi
Sugu (6362 Sayili SPK md. 107), Istan-
bul 2021, s. 152.
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fair functioning of systems are maintained.
In order for market abuse to occur, a result
is not required; it is sufficient that the con-
ducting element of the action is completed.

As implied by paragraphs 1 and 2 of Article
6 of the Communiqué, another issue to be
considered is the dissemination of incor-
rect, inaccurate, or misleading information,
rumours, notifications, material disclosures,
comments, or preparations of reports. It is
not necessary for the first person to be aware
that this information is incorrect, inaccurate,
or inaccurate in situations where various or-
ders and/or transactions are placed on the
pertinent capital market instrument before
or after the realization of the abovemen-
tioned acts. Afterwards, it is required for the
persons disseminating such information to
know or should have known that such infor-
mation is fake, false or faulty™.

The non-disclosure of the information that
can affect the prices, values of capital mar-
ket instruments and investors’ decisions
are also covered in the market abuse reg-
ulations, in the scope of correct disclosure
and risk elimination for occurrence of mar-
ket abuse’s.

In the 4th paragraph of Article 6 of the Com-
muniqué, acting in the opposite direction of
the advice given, after making a comment or
advice on capital market instruments by us-
ing communication tools, until they change
theircomment or advice, or in any case with-
in 5 working days, is also considered a mar-
ket disruptive action. The clarity of related
regulation came before the Council of State
and it was discussed.

In the lawsuit filed for the purpose of cancel-
lation of article 6, paragraph 4, court is ap-
pealed for allegations, such as the factions
that the boundary for the content of the inter-
pretations to be made through mass media
is not demarcated, which types of interpre-
tation or advice can be considered as “buy,
hold, sell”, CMB was authorised to include all
kinds of interpretations made through these
instruments under this regulation, and in
general, the provision is being vague; how-
ever, the Council of State correctly stated
that there is no ambiguity in the relevant ar-
ticle that could be considered as a violation
for legal clarity, and that there is no violation
for principle of legal certainty in applying
that rule through considering the charac-
teristics in each case". It is because, as it

tar. Boylelikle hem iyi niyetli piyasa aktorleri
belli bir 6lctide korunmakta, hem de sistem-
lerin adil bir bicimde isleyisinin surdurtulmesi
gozetilmis olmaktadir. iletisim ve haberlesme
yoluyla piyasa bozucu eylemlerin gercek-
lestirilmesi icin bir netice de aranmamakta
olup; s6z konusu fiillerin hareket unsurunun
tamamlanmis olmasi yeterlidir.

Dikkat edilmesi gereken bir diger husus,
Piyasa Bozucu Eylemler Tebligi m. 6'nin 1.
ve 2. fikrasindan anlasildigi Uzere, yalan,
yanlis veya yaniltici bilgi verilmesi, soylen-
ti cikarilmasi, haber verilmesi, 6zel durum
aciklamasi yapilmasi, yorum yapilmasi veya
rapor hazirlanmasi, bu fiilleri gerceklestiren-
ler tarafindan s6z konusu fiillerin gercekles-
tirilmesinden énce veya sonra ilgili sermaye
piyasasi aracina iliskin her tarlt emir verilme-
si ve/ veya islem yapilmasi durumlarinda, bu
islemleri ilk gerceklestirenin bu bilginin ya-
lan, yanlis veya hatali oldugunu bilmesi sarti
aranmamaktadir. Sonrasinda bu tur bilgileri
yayan Kisilerin ise bu bilgilerin yalan, yanlis
veya hatali oldugunu bilmeleri veya bilmeleri
gerektigi sarti aranmaktadir.

ilgililerin aciklamakla yukumli olduklarn bil-
gileri hem piyasa aktorlerinin dogru bilgilen-
dirilmesi hem de aciklanmayan igsel bilgiye
iliskin piyasa bozucu eylemin gerceklesmesi
riskinin ortadan kaldirilmasi agisindan’s, “ser-
maye piyasasi araglarinin fiyatlanni, degerle-
rini veya yatinmcilarin kararlarini etkileyebi-
lecek nitelikteki bilgilerin aciklanmamasi” da
piyasa bozucu eylem kapsamina alinmistir.

Piyasa Bozucu Eylemler Tebligi m. 6'nin 4.
fikrasinda, sermaye piyasasi araclari hakkin-
da iletisim araclarini kullanarak yorum veya
tavsiyede bulunduktan sonra, yorum veya
tavsiyesini degistirinceye kadar veya her
halukarda 5 is gunu icerisinde, verilen tav-
siyenin aksi yonde hareket etmek de piyasa
bozucu eylem olarak nitelendirilmistir. ilgili
duzenlemenin hukuki agidan belirliligi Danis-
tay’in 6nune gelerek tartigilmistir.

Piyasa Bozucu Eylemler Tebligi m. 6'nin 4.
fikrasinin iptali istemiyle acilan davada, ilgili
duzenlemede kitle iletisim araglari vasitasiy-
la yapilacak olan yorumun igerigine iliskin
olarak herhangi bir sinirin ¢izilmedigi, han-
gi tur icerikteki yorum ve tavsiyelerin “al,
tut, sat” seklinde degerlendirilebileceginin
belirtilmedigi, SPK'ya bu araclar vasitasiyla
yapilan her tarlt yorumu bu ¢ati altina sokma
yetkisinin verildigi ve genel manada hukmun
muglaklik icerdigi yonundeki birkag sebeple
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can be seen in markets of Turkiye and other
countries, several manipulation methods are
being generated each day, and it is needed
for relevant regulations to be designed in a
way that can meet the diversity and to give
space for decision-makers.

E. Other Market Abuses

Article 7 of Communique, titled other mar-
ket abuses, does not regulate general provi-
sions for actions that are not considered in
the scope of articles 3, 4 and 5; as might be
thought at first glance. Instead, regulations
are made for actions that are considered im-
portant.

1. Front Running

In article 7 of Communiqué; before the input
of an order that can affect the value or price
of capital market instrument to investment
firm, stock exchange and other organised
markets, placing and changing order re-
lated to this capital market instrument with
knowledge of other investor’s decisions
or sharing the information is regulated as
market abuse. For instance, if an under-
writer places an order on a capital market
instrument before transmitting such an or-
der, it will be considered as a market abuse.
Therefore, with this regulation, it is aimed to
prevent such case',

Considering that an order that can affect
the value and price of capital market instru-
ment have the aforementioned conditions
of inside information, such actions would
essentially constitute insider trading crime;
however, it can be understood that it is in-
tended to sanction the actions of persons
that are other than listed persons in article
106 of CML.

mahkemeye basvurulmus; ancak Danistay,
isabetli olarak, ilgili maddede hukuki belir-
lilik ilkesinin ihlali olarak gorulebilecek bir
muglaklik bulunmadigina, anilan kuralin her
bir somut olayda ilgili olayin 6zellikleri goz
onande bulundurularak uygulanmasinda
hukuki belirlilik ilkesine aykirilik bulunma-
digina kanaat getirmistir”. Zira hem Turkiye
piyasasinda hem de yabanci piyasalarda go-
rulebilecegdi uzere, her gun ¢ok farkli piya-
sa manipulasyon yontemleri gelistirilmekte
olup, bunlara iliskin duzenlemelerin genel
ilkeler cercevesinde somut olaylarin ¢esitlili-
gini karsilayabilecek, karar vericilere hareket
alani saglayabilen bir bicimde tasarlanmis ol-
masi gerekmektedir.

E. Diger Piyasa Bozucu Ey-
lemler

Teblig'in Diger Piyasa Bozucu Eylemler bas-
likli 7. maddesinde, ilk bakista dustunulebile-
cegi gibi, 3, 4, ve 5. madde kapsamina girme-
yen eylemlere yonelik genel bir duzenleme
getirilmemistir. Bunun yerine SPK, 6zellik arz
ettigini dusundugu eylemlere yonelik duzen-
lemeler getirmisgtir.

1. Front Running Eylemleri

Teblig'in 7. Maddesinin ilk fikrasinda; Ser-
maye piyasasl araglarinin degerini ve fiyati-
ni etkileyebilecek nitelikteki emirlerin yatinm
kuruluslarina, borsa ve diger teskilatli piya-
salara iletilmesinden 6nce, bu sermaye piya-
sasl araci Uzerinde veya bu aragla ilgili diger
araclarda yatinmci bilgilerine vakif olarak
emir verilmesi, verilen emrin degistirilmesi
veya bu bilginin acuncu kisilerle paylasil-
masi piyasa bozucu eylem olarak sayilmistir.
Ornegin bir araci kurumun, musterisinin bu
tipte bir emrini borsaya iletmeden 6nce bu
sermaye piyasasl araci Uzerinde emir verme-
si bu kapsama girecektir. Dolayisiyla duzen-
leme ile uygulamada “front running” olarak
adlandinlan durumun énlenmesi amaglan-
maktadir’®,

Sermaye piyasasi aracinin degerini ve fiyatini
etkileyebilecek nitelikteki bir emrin i¢sel bil-
giye iliskin yukarida belirtilen sartlar tasidigi
g6z 6nunde bulunduruldugunda; bu tar ey-
lemlerin aslen bilgi suistimali kapsamina gi-
recegi, ancak SerPK m. 106'da tahdidi olarak
sayilan kisilerin disindaki faillerin eylemleri-
nin yaptinma tabi tutulmasinin amaclandigi
anlasilabilir.

MAKALELER

DIPNOT
15 Ergun Aksu, s. 200.
16 Ergun Aksu, s. 200.

17 T.C. Danistay Baskanligi, 13.
Daire- E. 2020/1968, K. 2021/1467
K.20.4.2021.

18 Eski Sermaye Piyasasi Kanunu
m.47/A, emrin bilgisi dahilinde islem
yapilmasini su¢ olarak nitelendir-
mekteydi. S6z konusu emre yonelik
duzenlemeler ile hukmun kapsami
genisletilmistir.
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2. Unauthorised Actions

Article 7, paragraph 2 of Communiqué intro-
duces a regulation to persons who “use the
accounts of others”" of in order to conceal
their actions. According to the regulation;
(a) using someone else’s account to place
orders, conducting transactions, or making
account movements and (b) enabling some-
one else to execute such actions in stock
exchange and other organised markets,
without a power of attorney or authorisation
issued by notary public, are considered as
market abuse.

3. Violation of the Obligation to

2. Yetkisiz Eylemler

Teblig'in 7. maddesinin ikinci fikrasinda,
genellikle yapilan igleri gizlemek amaciyla
“baskalarinin hesabini kullanan”® kisilere
yonelik bir duzenleme getirilmistir. Duzenle-
meye gore; noter marifetiyle diizenlenmis bir
vekaletname veya yetkilendirme olmaksizin
borsa ve diger teskilatlanmis piyasalarda (a)
baskasinin hesabini kullanarak bu hesap
Uzerinden emir iletmek, islem yapmak veya
hesap hareketi gerceklestirmek ve (b) bas-
kasina hesabini kullandirarak emir iletilmesi,
islem yapilmasi ve hesap hareketleri gercek-
lestirilmesine imkan saglamak, piyasa bozu-
cu eylemler sayilmistir.

3. Pay Sahiplerine Yonelik Bilgi

Issue Information Form for Sha-

Formu Diizenlenmesi Yukimlala-

reholders

According to article 7, paragraph 3 of Com-
muniqué regulates actions that are against
Communiqué on Shares?° and Board Reso-
lutions about the practice of this article are
evaluated as market abuse.

According to article 27 of Communiqué on
Shares, an information letter must be issued
regarding the sales of shares above certain
ratios, and this form must be approved by
CMB; afterwards, it must be disclosed in
Public Disclosure Platform. Violation of
these regulation are also considered as mar-
ket abuse.

gunan ihlali

Teblig'in 7. maddesinin tc¢uncu fikrasinda
Pay Tebligi'nin?® 27. maddesine ve bu mad-
denin uygulanmasina yoénelik Kurul kararla-
rina aykir hareket edilmesi piyasa bozucu
eylem olarak degerlendirilmistir.

Pay Tebligi’'nin 27. maddesine gore; halka
acik anonim ortakliklarda yonetim kurulu
kontroltuine sahip ortaklarca planlanan, be-
lirli oranlarin Uzerindeki pay satislari i¢in bir
bilgi formu duzenlenmesi ve bu formun satis
oncesinde Kurulca onaylanmasi, sonrasinda
bu formun KAP'ta yayimlanmasi gerekmek-
tedir. Bu duzenlemelere aykir davranilmasi
hali de piyasa bozucu eylem olarak deger-
lendirilmistir.

PIYASA BOZUCU EYLEMLER KAPSAMINDA SERMAYE PiYASASI KURULU'NUN
UYGULADIGI YAPTIRIMLAR VE YAPTIRIMLARA KARSI BASVURU YOLLARI

4. Persons Subject to Prohibition

4. Hakkinda islem Yapma Yasagi

of Transaction

In the scope of CMB's authority to prohib-
it transaction, the actions of persons who
are subject to a transaction prohibition are
regulated as market abuse. No distinction
is made between whether these persons
conduct transactions on their own account
or someone else’s account. In any case, the
transactions of these persons are regulated
as market abuse.

F. Actions not Considered as
Market Abuse

The Communiqué not only regulates the ac-
tions that constitute market abuse, but also
the actions that do not constitute market
abuse. According to article 8 of Communi-
que, the following actions do not constitute
market abuse:

(i) actions that are not considered as market
manipulation or inside trading, according to
article 108 of CML,

(ii) actions that are in the scope of freedom
of press,

(iii) actions and transactions that are not in
the scope of article 104 of CML.

Central Bank of Turkiye's implementation
of various policies, like monetary, exchange
rate and public debt management policies
and its operations to ensure financial stabil-
ity, issuance of shares to employees by issu-
ers or transactions made within the scope of
share acquisition programs can be given for
examples of actions that do not constitute
market abuse?'.

CMB aimed to ensure the freedom of press
with this regulation. In connection with this
purpose, the actions of press officers will not
be considered as market abuse as long as
no unfair advantage is obtained as from the
publication of these news and interpreta-
tions, and such news and interpretations are
not published in agreement or in direction of
persons committed market manipulation or
insider trading, and no transaction is made
on the relevant capital market instrument be-
fore the publication?2,

Karari Alinan Kisiler

SerPK'nin islem yapma yasag! yetkisi kapsa-
minda hakkinda bu yasak uygulanan kisile-
rin yasak suresince islem yapmalari da piya-
sa bozucu eylem olarak degerlendirilmistir.
Bu kisilerin islemlerini kendi hesaplarindan
ya da baskalarinin hesaplarindan yapmalari
konusunda ise bir ayrim yapilmamistir. Her-
halde, islem yasaklisi kisilerin iglemleri piya-
sa bozucu eylem olarak varsayilmistir.

F. Piyasa Bozucu Eylem Sayil-
mayan Haller

Piyasa Bozucu Eylemler Tebligi'nde piyasa
bozucu eylem teskil eden durumlar sayil-
digi gibi piyasa bozucu eylem kapsamina
girmeyen haller de belirtilmistir. Piyasa Bo-
zucu Eylemler Tebligi m. 8’e gore asagidaki
durumlar piyasa bozucu eylem kapsamina
girmemektedir:

(i) SerPK'nin 108. maddesinde yer alan bilgi
suistimali ve piyasa dolandiriciligi sayilma-
yan haller,

(i) Basin 6zgurlugu kapsamindaki faaliyetler
ve

(i) SerPK'nin 104. maddesi kapsamina gir-
meyen eylem ve islemler.

Piyasa bozucu eylem sayilmayan hallere; Tur-
kiye Cumhuriyeti Merkez Bankasi'nin para,
doviz kuru, kamu bor¢ yonetim politikalan
gibi cesitli politikalar uygulamasi ve finansal
istikrarin saglanmasi icin yaptigi islemler, ih-
raccilar tarafindan calisanlara pay tesis edil-
mesi ya da uygulanan pay edindirme prog-
ramlari kapsaminda yapilan igslemler 6rnek
olarak verilebilir?'.

Kurum yaptigi bu duzenleme ile basin 6z-
gurlagunu de korumak istemistir. Bu amagla
baglantili olarak basinda yapilan haberlerin
veya yorumlarin yayimlanmasindan 6turu
haksiz bir menfaat elde edilmemis olmasi,
bu haber veya yorumlarin bilgi suistimali ya
da piyasa dolandiriciligi suglarindan birini
isleyen kisilerle anlasilarak ya da bu kisilerin
yonlendirmeleriyle yayimlanmamis olmasi ve
bu haber veya yorumun yayimlanmasindan
once ilgili sermaye piyasasi aracinda islem
yapilmamis olmasi kaydiyla basin gorevlile-
rinin yurattagu faaliyetler piyasa bozucu ey-
lem olarak nitelendirilemeyecektir?2.

MAKALELER

DiPNOT
19 Kesici/ Nacakcl, s. 9.

20 22.06.2013tarihve VII-128.1sayili
Pay Tebligi.

21 Kesici/ Nacakcl, s. 10.

22 Kesici/ Nacakcl, s. 11.
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I1l. SANCTIONS OF MAR-
KET ABUSE

In case the occurrence of actions that are
regulated as market abuse on Communique,
according to article 104 of CML, an adminis-
trative fine of twenty thousand Turkish Liras
to five hundred thousand Turkish Liras shall
be imposed on persons who committed such
actions. However, if a benefit is obtained in
this way, the amount of administrative fine
cannot be lower than twice of the benefit. As
can be understood from this regulation, even
if the person who committed such actions
did not obtained a benefit, he/she could face
sanctions.

IV. JUDICIAL REVIEW OF
SANCTIONS OF CMB ON
MARKET ABUSE

According to article 125 of the Constitution
of the Repubilic of Turkiye, “Recourse to ju-
dicial review shall be available against all ac-
tions and actions of administration”, There-
fore, the administrative sanction decisions
of CMB, which is an independent adminis-
trative authority, are also subject to judicial
review??, Parallel with that, it is regulated in
article 105 of CML that administrative judi-
cial remedy can be applied on administrative
sanctions of CMB. Therefore, it is clearly stat-
ed that administrative sanctions of CMB on
market abuse shall be subject to administra-
tive judicial remedy.

An annulment action may be filed against
administrative sanctions of CMB, as well as
full remedy action, if there is a damage origi-
nated from the execution of an administrative
act.

The number of days to file a lawsuit against
administrative actions is regulated in the
Administrative Procedure Law (“APL"). Ac-
cording to article 7, paragraph 1 of APL, the
number of days to file a lawsuit is 60 in ad-
ministrative courts and the Council of State,
and 30 days in tax courts. The term starts with
the written notification date. These terms are
general periods to file a lawsuit; therefore, if a
special period is stipulated under other legis-
lation, the term will be based on that.

A special period to file a lawsuit against the
actions of CMB is not regulated under CML.

111. PiYASA BOZUCU EY-
LEMLERIN YAPTIRIMI

Piyasa Bozucu Eylemler Tebligi'nde piyasa
bozucu eylem olarak nitelendirilmis olan fiil-
lerin gerceklestirilmesi halinde SerPK m. 104
uyarinca bu eylemi gerceklestiren kisilere
SPKtarafindan, yirmi bin Turk Lirasindan bes
yUz bin Turk Lirasina kadar idari para cezasi
verilir. Ancak, bu suretle bir menfaat temin
edilmis olmasi halinde verilecek idari para
cezasinin miktari bu menfaatin iki katindan az
olamaz. Bu duzenlemeden anlasilacagi Uze-
re, ilgili piyasa bozucu eylemin faili bu fiilin-
den herhangi bir menfaat elde etmemis olsa
bile yaptirimla karsi karsiya kalabilecektir.

IV. SPK’'NIN PiYASA BO-
ZUCU EYLEMLERE UYGU-
LADIGI iDARIi YAPTIRIM-
LARIN HUKUKi DENETIiMi

Turkiye Cumhuriyeti Anayasi m. 125 geregin-
ce “idarenin her turlu eylem ve islemlerine
karsi yargi yolu aciktir”. Dolayisiyla bagimsiz
bir idari otorite olan SPK’'nin vermis oldugu
idari yaptinm kararlari da yargisal denetime
tabidir?®. Bu husus ile paralel olarak SerPK
m. 105'in 4. fikrasinda kurumun verdigi idari
para cezalarina iliskin idari yargi yoluna bas-
vurulabilecegi hukme baglanmistir. Dola-
yislyla piyasa bozucu eylemler ile ilgili SPK
tarafindan verilen idari para cezalarina karsi
idari yargi yoluna gidilecegi acik bir bicimde
ifade edilmistir.

SPK’'nin uyguladigiidari yaptinmlara karsi ip-
tal davasi acilabilecegi gibi, ilgili idariislemin
uygulanmasindan dogan bir zararin varligi
halinde tam yargi davasi da acilabilecektir.

idari islemlere karsi acilacak olan davalarin
kac gun icesinde acilabilecegi idari Yargi-
lama Usult Kanunu'nda (“IYUK”) duzen-
lenmistir. Bu kanunun 7. maddesinin 1. fik-
rasina gore, dava agma suresi kural olarak
Danigtay’'da ve idare mahkemelerinde altmig
ve vergi mahkemelerinde otuz guindur. Sure,
idari uyusmazliklarda yazili bildirim tarihi ile
baslar. Bu sureler, idari islemlere karsi genel
dava agma sureleri olup, kanunlarda ayri bir
sure ongoérulmusse dava agma suresi, bu su-
relere gore hesap edilecektir.

SerPK'da Sermaye Piyasasi Kurulu'nun karar-
larina karsi acilacak davalar icin 6zel bir sure
ongorulmemistir. Bu sebeple SPK'nin idari
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Therefore, an annulment or a full remedy ac-
tion may be filed against the actions of CMB
in the general period of 60 days?.

V. CONCLUSION

With the enactment of the law, the legisla-
tor has stipulated a number of administrative
sanctions in order to prevent market abuse,
which is not as severe as market crimes but
may still adversely affect the market, and
to deter if not prevented. In scope of that,
Communiqué on Market Abuse is issued,
and detailed provisions are regulated. As a
requirement for the rule of law, the judicial
remedies for the relevant persons against
administrative sanctions of CMB are stipu-
lated.

In conclusion, the legislator aims to ensure
the reliability, transparency and fairness of
the market and to preserve the competition
conditions in the market, in parallel with both
the purpose of CML and the purpose of es-
tablishment of CMB.
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yaptinm kararlarina karsi iYUK'ta belirtilmis
olan genel dava agma suresi olan altmis gun
icerisinde idare mahkemelerinde iptal davasi
ve tam yargi davasi acilabilecektir?.

V.SONUGC

SerPK’nin yururluge girmesiyle birlikte mev-
zuatimizda kanun koyucu, piyasa suclari
kadar agir olmayan ancak piyasayi olumsuz
yonde etkileyebilecek olan piyasa bozucu
eylemleri 6nlemek ve énlenememesi duru-
munda da caydiriciligl saglamak amaciyla
bir takim idari yaptinmlar 6ngérmastur. Bu
kapsamda Piyasa Bozucu Eylemler Tebligi
cikarilarak, piyasa bozucu eylemlere iligkin
detayli duzenlemeler yapilmistir. Hukuk dev-
leti olmanin bir geregi olarak, bu eylemlere
iliskin olarak SPK'nin verecegi idari yaptirm
kararlarina karsi ilgili kisilerin gidebilecegi
yargisal yollar mevzuatta tespit edilmigtir.

Sonugc olarak, kanun koyucu piyasa bozucu
eylemlere iliskin yaptigi duzenlemeler ile
hem SerPK'nin dizenlenme amacina hem
de SPK'nin kurulus amacina paralel olarak,
piyasanin guvenirliligini, seffafligini, darust-
lagunu saglamayi ve piyasadaki rekabetci
kosullari muhafaza etmeyi amaclamistir.
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