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PATENTING SOFTWARE IN TERMS OF TURKISH LAW

ABSTRACT | OZET

Nowadays, it is seen that information technologies are accelerating rap-
idly due to many reasons such as increase in computer use, the need to
establish communication in the world in a fast and effective way, and the
fact that the activities to be carried out by people in many sectors are di-

rected towards digitalization.

Giintimiizde ozellikle bilgisayar kullaniminin artmasi, diinya iizerinde ile-
tisimin hizli ve etkin bir sekilde kurulabilmesi ihtiyacinin dogmasi, Kisiler
tarafindan herhangi bir sektorde yapilacak faaliyetlerin dijitale yonelmesi
gibi bircok sebeple bilisim teknolojilerinin hizh bir sekilde ivmelendigi go-

riillmektedir.
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I.INTRODUCTION

Many new concepts and products/inven-
tions such as software, databases, open-
source codes have entered our lives, so
much so that they have become widely
used even in daily language. Even in our
social lives, the majority of the digital items
we use are software-based. It also entails
unlawful actions like copying them and
infringing the owner’s rights. Currently,
no special protection has been arranged,
apart from the regulations within the scope
of the Law on Intellectual and Artistic Works
No. 5846" (“Code No 5846") on the pro-
tection of software. In addition, it is unclear
whether the products in question can be
protected within the framework of industrial
property law, and if protection exists, how it
will be protected. On the contrary, in the In-
dustrial Property Law No. 67692 (“Code No
6769"), software is among the non-patent-
able products. In our study, it will be evalu-
ated whether the software can benefit from
the patent law protection in Code No 6769.

In today’s world, computers and smart-
phones enable us to easily perform many
operations in all areas of our lives and has
become a part of our daily lives. Accordingly,
studies in this field have increased, and start-
up companies that develop software-based

I. GiRiS

Yazilimlar, veri tabanlari, acik kaynak kodlari
gibi bircok yeni kavram ve uran/ bulus haya-
timiza girmis, oyle ki gunluk dilde dahi ¢ok
fazla kullanilirolmustur. Sosyal yasamimizda
dahikullandigimiz tum dijital Granlerin cogu
yazilim temelli olup bunlarin kopyalanmasi,
hak sahipliginin ihlal edilmesi gibi hukuka
aykiriliklar da beraberinde gelmektedir.
Halihazirda yazilimlarin korunmasina dair
5846 sayili Fikir ve Sanat Eserleri Kanunu'
("FSEK") kapsamindaki duzenlemeler disin-
da 6zel bir koruma duzenlenmemistir. Ayrica
bahse konu urunlerin sinai mulkiyet hukuku
gercevesinde korunup korunamayacag, ko-
ruma mevcut olur ise nasil korunacagi belir-
sizdir. Aksine 6769 sayili Sinai Mulkiyet Ka-
nunu’nda? (“SMK") patentlenemez trunler
arasinda yazilimlar yer almaktadir. Calisma-
mizda yazilimlarin, SMK’'da yer alan patent
hukuku korumasindan yararlanip yararlana-
mayacagi degerlendirilecektir.

Gunumuz dunyasinda bilgisayarlar ve akilli
telefonlar hayatimizin her alaninda pek ¢ok
islemi kolayca gerceklestirmemizi sagla-
makta ve gunluk hayatimizin birer parcasi
haline gelmektedir. Buna bagli olarak da
bu alanda yapilan ¢alismalar artmis, yazilim
tabanli buluslar gelistiren start up sirketle-
ri ticari hayatta 6nemli birer aktor olmaya
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inventions have become important actors
in commercial life. In the meantime, the pro-
tection of software has gained importance
for the rights holders. In recent years, appli-
cations for software-based inventions have
increased. So much so that the number of
applications in the world has doubled in
six years, and in our country, the number of
applications has tripled in four years®. This
raised the issues of software protection and
right ownership, and how infractions and
confusion will be judged in certain contexts.
Because it is possible for the software cre-
atorsto create products/ procedures serving
the same purpose by using the same/ sim-
ilar methods. In this case, it will be neces-
sary to answer questions such as whether
actions such as copying have been carried
out, which product/ procedure was created
primarily, and whether their differences and
similarities are in the copying dimension.
Again, it is not clear in what way the protec-
tion will be provided in case of malicious
copying of the entire/ certain part of the
software itself.

In Turkish Law, there are basically two reg-
ulations for the protection of intellectual
products as Code No 5846 and Code No
6769. Protection of products subject to
intellectual property within the scope of
copyright is regulated in Code No 5846,

baslamislardir. Hal boyleyken yazilimlarin
korunmasi da hak sahibi kisiler acisindan
6nem kazanmigtir. Son yillarda yazilim kay-
nakli buluslara dair basvurular artmistir.
Oyle ki dunyada basvuru sayisi alti yilda iki
katina, ulkemizde ise basvuru sayisi dort
yilda U¢ katina ¢ikmistirs, Bu da yazilimlarin
ve hak sahipliginin korunmasi, ihlallere ve
iltibasa dair belirlemenin hangi kosullar ile
yapilacagi sorularini gundeme getirmigtir.
Zira yazillm meydana getiren kisilerin ayni/
benzer usul ve yontemleri kullanarak ayni
amaca hizmet eden urun/ usuller meyda-
na getirilmesi s6z konusu olabilecektir. Bu
takdirde kopyalama vb. eylemlerin gercek-
lestirilip gercgeklestirilmedigi, hangi urun/
usuluin 6ncelikli olarak meydana getirildigi,
farkliliklari ve benzerliklerinin kopyalama
boyutunda olup olmadigi gibi hususlarin
cevaplanmasi gerekecektir. Yine kétu niyet-
li olarak bizatihi yazilimin tamami/ belirli bir
kisminin kopyalanmasi halinde korumanin
hangi sekilde saglanacag belirli degildir.

Turk Hukuku’nda fikri aranlerin korunmasi
icin temelde FSEK ve SMK olarak iki duzen-
leme bulunmaktadir. Fikri mulkiyete konu
urunlerin telif hakki kapsaminda korunmasi
FSEK, sinai mulkiyet (marka, patent, cogra-
fi isaret, tasarim vb.) haklarinin korunmasi
ve kapsami ise SMK’da duzenlenmektedir.
Calismamizin konusunu olusturan “yazi-
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and protection and scope of industrial
property (trademark, patent, geographical
indication, design, etc.) rights are regulated
in Code No 6769. The “software” that con-
stitutes the subject of our work are protect-
ed in the sense of copyright law if they meet
the conditions of the work within the scope
of Code No 5846. However, no protection
is foreseen for the software under the Code
No 6769. Because within the scope of Code
no 6769; although there are exceptions for
the protection of industrial property rights,
protection is envisaged by the registration
of the products/procedures under the cat-
egories such as trademark, patent, design,
etc., at the Turkish Patent and Trademark
Office (“The Office”). Although these pro-
tections have different terms and durations
for trademark, patent, design titles. How-
ever, as a common goal, it is requested to
determine the owner of the industrial prop-
erty right, to register it in the registry, and to
prevent third parties from benefiting from
this industrial property right illegally and/or
against consent. The registration process
with The Office also ensures that the own-
er of the industrial property right becomes
public.

When the protection organized within the
scope of Code No 5846 is examined, it is
remarkable that the owner of the work has
the financial and moral rights arising from
the work, together with the creation of the
work. However, we would like to say that
there is no compulsory registration system
for works other than a few specific works
such as movies and computer games. As
with industrial property rights, an institution
like The Office has not been regulated in
Code No 5846. A registration certificate is
issued by the Ministry of Culture and Tour-
ism, General Directorate of Copyrights, af-
ter the owners of the works declare their
will. These documents, however, are the
ones that try to record the work without
performing a similarity analysis or provid-
ing a thorough description of the work'’s
content. This causes problems in terms of
identifying the owner of the work in terms
of copyright law and protecting its rights
(identification of the right owner, whether
there is an existing violation due to the in-
ability to determine the date of creation of
the work, etc.).

The software that is the subject of our study,
on the other hand, cannot benefit from the
protection in the sense of Code No 6769,

limlar” FSEK kapsaminda eser sartlarini
tasidigi takdirde telif hukuku anlaminda
korunmaktadir. Ancak yazilimlar i¢cin SMK
kapsaminda koruma éngorulmemistir. Zira
SMK kapsaminda; sinai mulkiyet haklarinin
korunmasi igin istisnalar olmakla birlikte
marka, patent, tasarim vb. kategoriler altin-
daki sartlari tagiyan tranlerin/ usullerin Turk
Patent ve Marka Kurumu (“TurkPatent”)
nezdinde tesciliyle koruma 6ngorulmekte-
dir. Her ne kadar bu korumalarin marka, pa-
tent, tasarim basliklari i¢in farkl farkli sartlar
ve sureleri bulunsa da ortak bir gaye olarak
sinai mulkiyet hakki sahibinin belirlenmesi,
sicile kaydedilmesi, uguncu kisilerin bu sinai
mulkiyet hakkindan hukuka ve/ veya rizaya
aykiri olarak yararlanmasinin énune gecil-
mesi istenmektedir. TurkPatent nezdinde
yaplilan tescil islemi de sinai mulkiyet hakki
sahibinin alenilesmesini saglamaktadir.

FSEK kapsaminda duzenlenen korumaince-
lendiginde ise eserin meydana gelmesi ile
birlikte eser sahibinin, eserden dogan mali
ve manevi haklara sahip oldugu kabulu dik-
kat cekmektedir. Ancak sinema, bilgisayar
oyunlari gibi 6zellikli birkag eser haricindeki
eserler i¢in zorunlu bir kayit - tescil sistemi-
nin bulunmadigini séylemek isteriz. Sinai
mulkiyet haklarinda oldugu Uzere TurkPa-
tent benzeri bir kurum FSEK'te duzenlen-
memistir. Kultdr ve Turizm Bakanligi Telif
Haklari Genel Mudurlugu tarafindan eser
sahiplerinin iradelerini beyan etmeleri aka-
binde kayit - tescil belgesi duzenlenmekte-
dir. Ancak bu belgeler benzerlik incelemesi
yapilmaksizin, eser icerigine dair detayli
bir izahat de icermeyen, eserin kayit altina
alinmasini amaclayan dokumanlardir. Bu da
telif hukuku anlaminda eser sahibinin belir-
lenmesi, haklarinin korunmasi agisindan
problemlere (hak sahibinin teghisi, eserin
meydana getirildigi tarihin belirlenememesi
sebebiyle mevcut bir ihlalin bulunup bulun-
madigi vb.) sebebiyet vermektedir.

Calismamizin konusu olan yazilimlar ise
sinai mulkiyet cercevesinde koruma kap-
saminda kabul edilmedigi, hatta SMK kap-
saminda patentlenemez urunler arasinda
sayildigi icin SMK anlaminda korumadan
yararlanamamaktadir. Turk Hukuku’'nda
yazilimlarin FSEK’te yer alan eser kriter-
lerini tasimasi halinde ancak telif hukuku
cercevesinde korunabilecegini soylemek
mumkundur. ilgili yazilimlarin Telif Haklari
Genel Mudurlugu’ne ibraz edilmek suretiyle
tescil altina alinmasi mamkundur. SMK kap-
samindaki patent korumasi bu agidan hak
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since it is not considered within the scope
of protection within the context of industrial
property and is even counted among the
products that cannot be patented within the
scope of Code No 6769. In Turkish Law, it
is possible to say that software can only be
protected within the context of copyright
law if it carries the work criteria in Code No
5846. It is possible to register the related
software by submitting it to the General Di-
rectorate of Copyrights. Patent protection
within the scope of Code No 6769 provides
great convenience and safe space to the
right holder in this respect. The claims of
the patents are recorded in the patent ap-
plicationin a clear and detailed manner be-
fore The Office, as will be discussed in more
depth below. This ensures that the claims of
the invention are copied and used by third
parties, and the protection of right owner-
ship is carried out faster and more securely.

Although the issue of protection of software
within the context of patent law is contro-
versial in the doctrine, as will be explained
in detail below, it is regulated within the
scope of Code No 6769 that software can-
not benefit from patent protection because
they are not inventive.

Il. PATENTING SOFTWARE

There is no clear definition of the concept
of invention in the legislation. However, in
its simplest form, it can be defined as “the
idea of a human being who solves a techni-
cal problem and has an innovative feature”.
The basis of the patent, which is an industri-
al property product, is the invention. While
the concept of patent refers to the industrial
product, it also refers to the official docu-
ment issued by The Office to the right own-
er of the invention*. While this concept was
referred to as “invention certificate” during
the Ottoman Empire, it was changed to the
concept of “patent” with the post-republi-
can regulations®.

Patent protection is provided by registra-
tion. A registered invention gives exclusive
powers to its owner. Patentability criteria
and exceptions are regulated in Article 82
of the Code No 6769. In the first paragraph
of the article, the provision “Inventions in
all fields of technology are granted a patent
on the condition that they are new, contain

sahibine buyuk kolaylik ve gtuvenli alan tani-
maktadir. Asagida detayli sekilde incelene-
cegi Uzere patent muracaatinda patentlerin
istemleri acik, detayli bir sekilde TurkPatent
nezdinde tescil edilmektedir. Bu da uguncu
kisiler tarafindan bulusun istemlerinin kop-
yalanmasi, kullanilmasi halinde hak sahip-
ligine dair korumanin hizli ve daha gutvenli
olarak gerceklestirilmesini saglamaktadir.

Yazilimlarin patent hukuku ¢ergevesinde
korunmasi hususu doktrinde tartismali ol-
makla birlikte, asagida detayli sekilde izah
edilecegi uzere SMK kapsaminda yazilim-
larin kendilerinin bulus niteligi olmamasi
sebebiyle patent korumasindan yararlana-
mayacagi duzenlenmektedir.

Il. YAZILIMLARIN PA-
TENTLENEBILMESI

Bulus kavraminin mevzuatta acik bir tanimi
bulunmamakla birlikte en yalin haliyle “tek-
nik bir problemi ¢ézen ve yenilik ézelligi tasi-
yaninsan fikri” seklinde tanimlanabilecektir.
Sinai mulkiyet Urina olan patentin temelini
de bulus olusturmaktadir. Patent kavrami
sinai urunu ifade etmekle birlikte, bulusun
hak sahibine TurkPatent tarafindan duzen-
lenen resmi belgeyi de ifade etmektedir. Bu
kavram Osmanli Devleti doneminde “ihtira
berati” olarak gegcmekteyken cumhuriyet
sonrasi duzenlemeler ile “patent” kavrami
olarak degistirilmistir®.

Patent hakkinda koruma, tescille saglan-
maktadir. Tescil edilmis bir bulus, sahibine
munhasir yetkiler vermektedir. SMK'nin 82.
maddesinde patentlenebilirlik kriterleri ve
istisnalar duzenlenmistir. Anilan maddenin
ilk fikrasinda “Teknolojinin her alanindaki
bulusglara yeni olmasi, bulus basamagi icer-
mesi ve sanayiye uygulanabilir olmasi sar-
tiyla patent verilir" hukmu yer almaktadir.
Bu maddeden de anlasilacagi Uzere SMK
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an inventive step and be applicable to in-
dustry”. As it can be understood from this
article, the following criteria must be found
in order for a product/procedure to benefit
from patent protection within the scope of
the law.

- Innovation
- Including the invention step

- To be applicable to industry

The “innovation” criterion, which is one of
the patentability criteria, refers to the fact
that the invention is “not included in the
known state of the technique”. Therefore,
it refers to the fact that “it was put forward
by written or oral promotion anywhere in the
world before the application date, or it was
notdisclosed for use orin any other form”. In
other words, the relevant patent application
must be a different invention that was not de-
veloped for the same technique in the world
before the application date.

The “inventive step”, which is counted
among the patentability criteria, means that
the invention was realized by an expertin the
related technical field, as a result of an activ-
ity that cannot be clearly deduced from the
known state of the art.

Finally, in order for an invention to be con-
sidered “applicable to industry”, it refers to
the fact that that invention can be produced
or applied in any branch of industry®. For an
invention that contains features expressed

kapsaminda bir tranan/ usulun patent koru-
masindan yararlanabilmesi icin,

- Yeni olmasi
- Bulug basamagji icermesi

- Sanayiye uygulanabilir olmasi

kriterlerinin bulunmasi gerekmektedir. Patent
verilebilirlik kriterlerinden olan “yenilik” krite-
ri bulusun “teknigin bilinen durumuna dahil
olmamasi”ni dolayisiyla “bagvuru tarihinden
once dunyanin herhangi bir yerinde, yazili
veya sozlu tanitim yoluyla ortaya konulmus
veya kullanim ya da bagka herhangi bir bicim-
de aciklanmamis olmasi”ni ifade etmektedir.
Bir baska deyisle dunya tzerinde ilgili patent
basvurusunun, bagvuru tarininden énce ayni
teknige yonelik olarak gelistirilmemis farkli
bir bulus olmasi gerekmektedir.

Patent verilebilirlik kriterleri arasinda sayilan
“bulus basamagi icermesi” ise bulusun ilgili
oldugu teknik alandaki bir uzman tarafindan,
teknigin bilinen durumundan asikar bir sekil-
de cikarilamayan bir faaliyet sonucunda ger-
ceklesmis olmasini ifade etmektedir.

Nihai olarak bulusun, “sanayiye uygulanabi-
lir" olarak kabul edilebilmesi igin, o bulusun
sanayinin herhangi bir dalinda dretilebilir
veya uygulanabilir olmasini ifade etmekte-
dir®. Genel mahiyette ifade edilen 6zellikleri
iceren bir bulus i¢in, SMK'da 6éngorulen sair
sekli sartlar da saglanarak patent basvuru-
sunda bulunulabilmekte, yasal prosedur ¢cer-
cevesinde bulus patentlenebilmektedir. Bun-
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in a general nature, a patent application can
be filed by providing other form conditions
stipulated in the Code No. 6769, and an in-
vention can be patented within the frame-
work of a legal procedure. It has also been
stated by the German Federal Court that
the most basic and distinctive feature for
an invention to be patented is the technical
element’.

In Code No 6769 Article 82; scientific theo-
ries, mathematical methods, computer pro-
grams, mental activities, etc. are regulated
among those that cannot be patented be-
cause they are “doesn’t include technical
character”/ “non-technical” products. The
text of the Code No 6769 is exactly as follows:
“The following are not considered as inven-
tions. If the patent application or the patent is
related to the following subjects or activities,
only these subjects or activities themselves
are excluded from patentability.” In other
words, “computer programs (as such)” can-
not be patented.

Computer software does not have a clear
definition in Code No 67698 but comput-
er software is also referred to as comput-
er-based inventions®. In the dictionary of the
European Patent Office, “computer-based
inventions”; it is defined as “inventions that
work using a computer, computer network,
or other programmable device. To be pat-
entable they must have a technical character
and solve a technical problem, be new and
contain a creative technical contribution to
prior art”. The importance and details of the
issues in the definition will be explained in
detail in the following parts of the study™.

For this reason, in the continuation of our
study, the concepts of “computer program”
and/ or “computer-based inventions/soft-
ware” will be used in order to use the lan-
guage of law. According to the regulation
of Code No 6769, computer programs (as
such) will not be able to benefit from patent
protection. The articles of the Code No 6769
contain similar expressions as they are same
with the European Patent Convention. There
is no clarity on what is meant by the phrase
“kendisi (as such)” in the Code No 6769 and
the phrase “as such” in the European Patent
Convention. In the justification of Code No
6769; it is stated that computer programs
cannot benefit from protection, but if it is
related to the work of an invention that will
be entitled to patent protection, it can be
protected within this invention™. According

larin yani sira bir bulusun patentlenebilmesi
icin en temel unsurlardan bir tanesi de yu-
karida saydigimiz her bir unsurun izahatinde
de yer verdigimiz “bulusun teknik karaktere
sahip olmasi”dir. Alman Federal Mahkemesi
tarafindan da bir bulusun patentlenebilmesi
icin en temel ve ayirt edici 6zelligin teknik
unsur oldugu ifade edilmistir’.

SMK madde 82'de bilimsel teoriler, matema-
tiksel yontemler, bilgisayar programlari, zihni
faaliyetler, vs. “teknik karaktere sahip olma-
digi”/ “teknik olmayan” trunler olduklarricin
patentlenemeyecekler arasinda duzenlen-
mektedir. Kanun metni aynen su sekildedir:
“Asagida belirtilenler bulus niteliginde sayil-
maz. Patent basvurusu veya patentin asagida
belirtilen konu veya faaliyetlerle ilgili olmasi
halinde, sadece bu konu veya faaliyetlerin
kendisi patentlenebilirligin disinda kalir".
Yani sarih bir ifadeyle “bilgisayar program-
lari (as such/sadece kendisi)” patentlene-
meyecektir.

Bilgisayar programi SMK'da acik bir tanima
sahip degildiré, ancak bilgisayar yazilimlari,
bilgisayar tabanli buluslar olarak da ifade
edilmektedir®. Avrupa Patent Ofisi sozlugun-
de ise “bilgisayar tabanli buluslar”; “Bilgisa-
yar, bilgisayar agi veya diger programlana-
bilir cihazlar kullanilarak ¢alisan buluslar.
Patentlenebilir olabilmeleri i¢in teknik ka-
raktere sahip olmalari ve teknik bir sorunu
¢ozmeleri, yeni olmalari ve 6nceki sanata
yaratixi bir teknik katki icermeleri gerekmek-
tedir.” seklinde tanimlanmaktadir. Tanimda
yer alan hususlarin 6nemi ve detaylari ¢alis-
manin devamindaki kisimlari detayli sekilde
izah edilecektir™.

Bu sebeple calismamizin devaminda kanun
dilini kullanmak amaciyla “bilgisayar progra-
mi” ve/ veya “bilgisayar tabanli buluslar/ ya-
zilimlar” kavramlar kullanilacaktir. SMK'nin
duzenlemesi geredi bilgisayar programlari
(kendisi/as such) patent korumasindan ya-
rarlanamayacaktir. SMK'nin ilgili hukamleri
Avrupa Patent Sozlesmesi ile paralel olma-
sI hasebiyle benzer ifadeleri icermektedir.
SMK’da yer alan “kendisi” ibaresi ve Avrupa
Patent Sozlesmesi‘nde yer alan “as such”
ibaresi ile neyin kastedildigi hususunda bir
aciklik yoktur. SMK’'nin gerekgesinde ise;
bilgisayar programlarinin bizatihi koruma-
dan yararlanamayacagi, ancak patent koru-
masina hak kazanacak bir bulusun calismasi
ile ilgili ise bu bulus dahilinde koruma ala-
bilecegi ifade edilmektedir’. Avrupa Patent
Sozlesmesi‘ne gore de “bilgisayar tabanli bir
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6 Fultrya Yusufoglu, Patent Verile-
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bate.pdf?sequence=1&isAllowed=y
(Erigim Tarihi: 17.05.2023).

9 Patent Hukuku bakimindan “bil-
gisayar programlar” ve “bilgisayar
yazilimi” terimleri es anlamli olarak
ve birbiri yerine kullanilabilmektedir.
EPO, EBoOA 12 Mayis 2010 ve G 0003/
08sayili Karar, paragraf 9.1., WIPO Telif
Haklari Sozlesmesi, m. 4.

10 Avrupa Patent Ofisi, Sozluk https:/
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to the European Patent Convention, it is pos-
sible to patent “software by turning it into a
computer-based invention”"2.

Contrary to the European and Turkish prac-
tice; there is no provision in the United
States™ and Japan patent law that computer
programs or computer-compatible applica-
tions and inventions cannot be patented. For
this reason, computer programs (software)
can be patented in two countries. For the
first time in the United States of America, a
software was granted a patent registration
certificate in 1968 and today the software is
within the scope of patent protection. Again,
there are no provisions prohibiting patent
protection in the provisions of the World
Trade-Related Intellectual Property Agree-
ment (“TRIPS”)". However, what is current-
ly controversial is how software should be
patented, rather than whether software can
be patented.

According to Article 82 of the Code No 6769,
if the patent application to be filed with The
Office covers only the computer program/
software itself, it will not be considered an
invention and, accordingly, it will not be pat-
ented™. “The computer program (as such)”
cannot be patented due to the fact that
computer programs do not contain individ-
ual technical characters. In other words, the
acceptance of computer programs is that
they do not offer a technical solution to a
technical problem.

Whether the invention contains a technical
character or not requires detailed examina-
tion. We would like to express that this review
is an independent review of the invention
from the elements of innovation, applicability
to industry and the invention stage. Since it
will not be possible to qualify as an invention,
it will not be essential to analyze if a product
or technique that lacks these three charac-
teristics comprises technical elements. How-
ever, it is especially important from the point
of view of computer programs, whether the
mentioned conditions exist and whether a
product that can be considered an inven-
tion has a technical element. The technical
specification of each of the patent requests
should be evaluated in terms of the technical
element, and it should be determined wheth-
er there is an impact and contribution to the
invention. If there are parts in the claims that
do not meet the patentability criteria, these
parts are requested to be changed and/or
removed by notifying the patent applicant.

bulusa dénuastarulmek suretiyle yazilimlarin”
patentlenebilmesi s6z konusudur™,

Avrupa ve Turkiye uygulamasinin aksine
Amerika Birlesik Devletleri'® ve Japonya pa-
tent hukukunda bilgisayar programlarininya
da bilgisayar uyumlu uygulamalarin ve bu-
luslann patentlenemeyecegine dair herhangi
bir duzenleme bulunmamaktadir. Bu sebeple
iki Ulke nezdinde bilgisayar programlari (yazi-
limlar) patentlenebilmektedir. Amerika Birle-
sik Devletleri nezdinde 1968 yilinda ilk defa
biryazilima patent tescil belgesi verilmistir ve
gunumuzde de yazilimlar patent korumasi
dahilindedir. Yine Dunya Ticaretle Baglantili
Fikri Mulkiyet Anlagmasi (“TRIPS”) htukumle-
rinde de patent korumasini yasaklayici her-
hangi bir hukim bulunmamaktadir™. Ancak
halihazirda tartismali olan husus yazilimlarin
patentlenip patentlenemeyeceginden ¢ok
nasil patentlenecegidir.

SMK’'nin 82. maddesine goére TurkPatent
nezdinde gerceklestirilecek patent muraca-
ati sadece bilgisayar programinin/ yaziimin
kendisini kapsiyor ise bulus niteliginde sayil-
mayacak ve buna bagdli olarak da patentlene-
meyecektir'®. “Bilgisayar programinin kendi-
sinin” patentlenemeyecek olmasinin nedeni,
bilgisayar programlarinin munferiden teknik
karakter icermemeleridir. Yani bilgisayar
programlarina dair kabul; teknik bir soruna
dair teknik bir cozum sunmadigi seklindedir.

Bulusun teknik karakter icerip icermedigi
ise ayricalikli ve detayli bir inceleme gerek-
tirmektedir. Bu incelemenin bulusun yenilik,
sanayiye uygulanabilirlik ve bulus basamagi
unsurlarindan bagimsiz birinceleme oldugu-
nu ifade etmek isteriz. Oyle ki bu U¢ unsuru
tagimayan bir Urinun/ usulan bulus olarak
nitelendirilmesi mumkuan olmayacag: icin
teknik unsur icerip icermedigi arastirilmasi
gereksiz olacaktir. Ancak anilan kosullarin
mevcut oldugu ve bulus olarak kabul edile-
bilecek bir uranan teknik unsur tasiyip tasi-
madigi 6zellikle bilgisayar programlari agisin-
dan 6nem arz etmektedir. Patent istemlerinin
her birinin, teknik sartnamesinin teknik unsur
bakimindan degerlendirilmeli, bulusa etki ve
katkisinin mevcut olup olmadiginin tespiti
yapilmalidir. istemlerde patentlenebilirlik
kriterlerini haiz bulunmayan kisimlar mev-
cut ise bu kisimlar patent muracaat sahibine
bildirilmek suretiyle degistirilmesi ve/ veya
cikarilmasi istenmektedir.

SMK'nin ilgili maddelerinin Avrupa Patent
Sozlesmesi ile paralel olmasi sebebiyle Av-

TURK HUKUKU ACISINDAN YAZILIMLARIN PATENTLENEBILMESI

Since the relevant articles of the Code No
6769 are in parallel with the European Patent
Convention, the decisions of the European
Patent Office (“EPO") have a great impact.
This issue was put on the agenda by the EU
Commission in 2002, and a study was car-
ried out that paved the way for patenting.
However, the study and the draft directive
were rejected by the European Parliament™.
Despite this, it is seen that computer pro-
grams have been patented by the EPO in
recent years.

The principle of “whole content approach”
was adopted by the EPO Appeals Board in
the VICOM decision”. And if the computer
program makes a “contribution to the state
of the art”, it can be patented. “In the con-
text of the principle of approach to the whole
content, if the first technical effect of the in-
vention is a normal effect, if it does not have
a new and/or distinctive feature, it is ignored.
Forexample, the electrical current generated
by plugging a computer program into acom-
puter is considered the first technical effect
for a request to the computer program and is
not considered. In such a case, if the inven-
tion can create a second technical effect, it
will be patentable™'®.

In addition, in the decision of the EPO Ap-
peals Board “Computer Program Product”",
it was stated that computer programs can-
not benefit from protection only because
they are abstract products, because they
lack technical character. In this decision, it
was emphasized that the important criteri-
on in the patentability of computer-based
inventions is the “technical character”?. If
it contains technical character, it can be in-
terpreted that computer-based inventions/
computer programs can be patented. In the
“Computer Program Product” decision of
the EPO, computer programs alone do not
carry a “technical” criterion, but the effect
between the computer (hardware) and the
program (software) has a technical charac-
ter, “a technical problem with a technical and
new tool from a technical point of view". It is
stated that it can be patented provided that
it is dissolved.

According to the EPO decision, in order for
the software to be technically acceptable, it
must be computer-based/integrated with the
computer, but this technical effect must be
above the known. In other words, the soft-
ware stored on any computer-readable de-
vice or the software as such can be protected

rupa Patent Ofisi (“EPQ") kararlarinin etkisi
buyuktar. 2002 tarihinde AB Komisyonu
tarafindan bu husus gundeme alinmis, pa-
tentlenebilmenin 6nunud agan bir calisma da
gerceklestirilmistir. Ancak ¢alisma ve taslak
Direktif, Avrupa Parlamentosu tarafindan red-
dedilmistir's. Buna ragmen son yillarda EPO
tarafindan bilgisayar programlarina patent
verildigi gorulmektedir.

EPO Temyiz Kurulu tarafindan VICOM" ka-
rarinda “batunsel yaklasim/ icerigin batand-
ne dair yaklasim" (whole content approach)
ilkesi benimsenmis ve bilgisayar programi
“teknigin bilinen durumuna bir katki” sag-
liyor ise patentlenebilecektir seklinde huk-
medilmistir. “icerigin batindne dair yaklasim
ilkesi cercevesinde, bulusun teknik olarak
gosterdigdi ilk etki olagan bir etki ise, yeni ve/
veya ayirt edici bir 6zelligi yoksa ise géz ardi
edilmektedir. Ornegin bir bilgisayar progra-
minin bilgisayara takilmasiyla olusan elektrik
akimi bilgisayar programina yoénelik bir istem
icin ilk teknik etki olarak kabul edlilir ve dikka-
te alinmaz. Boyle bir durumda bulus ikinci bir
teknik etki yaratabiliyorsa patentlenebilirligi
s0z konusu olacaktir'.

Bunun yani sira EPO Temyiz Kurulu “Com-
puter Program Product”"® kararinda da bil-
gisayar programlarinin yalnizca kendisinin
soyut artnler olmasi sebebiyle korumadan
yararlanamayacag), zira teknik karakterden
yoksun oldugu ifade edilmistir. Bu karar ile
bilgisayar tabanli buluglarin patentlenebilir-
liginde 6nemli olan kriterin “teknik karakter”
oldugu vurgulanmistir?, Teknik karakter
icermesi halinde bilgisayar tabanli buluslar/
bilgisayar programlarinin patentlenebilecegi
seklinde yorum yapilabilecektir. EPO “Com-
puter Program Product” kararinda, bilgisayar
programlari tek baslarina “teknik” bir kriter
tasimadigy, ancak bilgisayar (hardware) ile
program (software) arasindaki etkinin teknik
bir karaktere sahip olmasi, “teknik bir proble-
miteknik bir agindan teknik ve yeni bir aracla”
¢cozmesi sartlariyla patentlenebilecegi ifade
edilmistir.

EPO kararina gore yazilimlarin teknik olarak
kabul gorebilmeleri icin bunlarin bilgisayar
altyapili/ bilgisayar ile entegre bir sekilde
olmali, ancak bu teknik etki bilinenin tze-
rinde olmalidir. Yani herhangi bir bilgisayar
tarafindan okunabilen cihaz Uzerinde depo-
lanan yazilim veya yazilimin kendisi beklenen
teknik etkinin 6tesinde ileri teknik etki goster-
mesi halinde patent ile korunabilmektedir?'.
Ozetle; ilkin bagvurunun patent korumast igin
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by a patent if it has an advanced technical ef-
fect beyond the expected technical effect?'.
In summary; first of all, it will be examined
whether the application is a valid subject for
patent protection. After that, it will be deter-
mined whether this innovation satisfies the
three requirements outlined in Article 82 of
Code No. 6769 and whether it has a techno-
logical impact.

As in EPOQ, the prerequisite for an invention
to be patentable in The Office is that the in-
vention has a technical character. Providing
this feature, or technical character, is possi-
ble by including the software in a technical
element such as a computer, database, etc.
Applications whose technical character con-
sists only of performing non-technical oper-
ations of the common technical elements
listed above; in EPO and The Office, they of-
ten easily provide the criterion of innovation.
However, it has serious difficulties in meeting
the invention step criterion?2,

As a result, it is not possible for software,
that is, “computer programs” (as such) in
the words of the law, to be registered and
receive patent protection within the frame-
work of Turkish Law. Because, as explained
above, it has been stated that it cannot be
patented by the express provision of the
law. However, it is accepted by EPO that the
invention can be patented if it has a “tech-
nical” element, in other words, if it is a com-
puter-based software. In a similar vein, it is
obvious that The Office is looking into the
technological component and that software
proposals without technical components
would be rejected. Because it is thought
that inventions such as software are abstract
and do not contain a feature that exceeds
the known state of the art, and they are not
different from a mathematical formula. This
creates an obstacle to software in terms of
patent protection. In the context of Turkish
Law, if the software meets the conditions
in Code No 5846, it can be said that it has
the quality of “work” and therefore it will be
protected within the framework of the rights
arising from the work.

I1l. CONCLUSION

Intellectual property rights are a controver-
sial area with almost every development in
this field due to developments related to
technology. New age products such as soft-
ware, computer programs and databases
constitute one of the critical points of this dis-

gecerli bir konu olup olmadigi incelenecektir.
Akabinde ise bu bulusun SMK madde 82'de
duzenlenen ug kriteri tagiyip tagimadigi ince-
lenecek ve teknik bir etkisinin olup olmadigi
degerlendirilecektir.

EPO’da oldugu gibi TurkPatent'te de bir bu-
lusun patentlenebilir olmasi icin 6n kosul
bulusun teknik karaktere sahip olmasidir. Bu
ozelligin, yahut teknik karakterin saglanmasi,
yazilimin bilgisayar, veri tabani vb. bir teknik
unsura dahil edilmesi ile mumkandur. Tek-
nik karakteri sadece yukarida sayilan yaygin
teknik unsurlarin teknik olmayan islemleri
gerceklestirmekten ibaret olan basvurular
genellikle icerdikleri detaylarla EPO’da ve
TurkPatent'te cogu zaman yenilik kriterini
de kolaylikla saglamakla birlikte bulus basa-
mag kriterini karsilamada ciddi zorluk yasa-
maktadir?2,

Netice itibariyle yazilimlarin yani kanun lafziy-
la “bilgisayar programlarinin” (kendisi) Turk
Hukuku cercevesinde tescil edilmesi ve pa-
tent korumasi almasi mamkun dedildir. Zira
yukarida izah edildigi Gzere kanunun acik
hukmu ile patentlenemeyecegi ifade edil-
migtir. Ancak “teknik” unsuru tasiyor olmasi
halinde, bir baska deyisle bilgisayar tabanli
bir yazilim olmasi halinde bulusun patentle-
nebilecegdi EPO tarafindan kabul edilmekte-
dir. TurkPatent nezdinde de benzer sekilde
teknik unsurun arastinldigi ve teknik unsur
tagimayan istemlerle muracaat edilmis yazi-
limlarin reddedilecegi agiktir. Zira yazilim vb.
buluslarin soyut olmalar ve teknigin bilinen
durumunu asan bir 6zellik ihtiva etmedikleri,
birer matematik formulunden farksiz olma-
digi dasanulmektedir. Bu da patent koru-
masi acisindan yazilimlarin 6nandeki engeli
olusturmaktadir. Turk Hukuku cercevesinde
yazilimlarin FSEK'te yer alan sartlar sagliyor
olmasi halinde “eser” niteligi tasidigi bu se-
beple de eserden dogan haklar ¢cercevesin-
de korunacagi soylenebilecektir.

I11. SONUC

Fikri mulkiyet haklari, teknolojiyle ilgili gelis-
meler nedeniyle bu alandaki hemen hemen
her gelismeye dair tartismali bir alandir. Ya-
zilimlar, bilgisayar programlari, veri tabanlari
gibi yeni ¢agin Urunleri de bu tartismanin
kritik noktalarindan birini olusturmaktadir.

TURK HUKUKU ACISINDAN YAZILIMLARIN PATENTLENEBILMESI

cussion. It is essentially clear how the prod-
ucts in question will be protected according
to the regulations in Turkish Law. However,
it is debatable whether this protection is suf-
ficient and whether it fully meets the rights/
demands of the idea/ product owners.

We may state that every component of the
software is protected since it complies with
Code No. 5846 in terms of its source codes,
themselves, interfaces, etc. However, within
the scope of the Code No 6769, software/
computer programs (as such) are consid-
ered among the products that cannot be
patented on the grounds that they are not an
invention. Applications submitted through
the EPO are significant in terms of applica-
tions submitted through The Office since
the relevant clause of the European Patent
Convention and Code No. 6769 are compa-
rable. It is also seen in the various decisions
of the EPO on this matter that computer pro-
grams are considered patentable provided
that they contain a technical element and
are integrated with a computer. More specif-
ically, “computer-based inventions” can be
patented if they have a technical element.
However, there is no concrete definition for
this term, and the evaluation criteria are not
explained in a concrete way.
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Bahse konu urunlerin Turk Hukuku'ndaki
duzenlemelere goére nasil korunacag esa-
sen bellidir. Ancak bu korumanin yeterli olup
olmadigi ve fikir/ artn sahiplerinin haklarini/
isteklerini tam anlamiyla karsilayip karsilama-
dig tartismalidir.

Yaziimlarin, FSEK kapsaminda eser mahi-
yetinde oldugu, kaynak kodlar, nesne kod-
lan, bizatihi kendileri, ara yuzleri vb. her bir
unsurunun korundugunu séyleyebiliriz. An-
cak SMK kapsaminda yazilimlar/ bilgisayar
programlari (kendisi) bulus niteligi olmadig
gerekcesiyle patentlenemeyecek urunler
arasinda sayilmistir. Avrupa Patent Sozles-
mesi ile SMK'nin ilgili hukmunun paralel ol-
masi sebebiyle EPO uygulamalari TurkPatent
uygulamalari agisindan 6nem arz etmektedir.
EPO’nun bu husustaki cesitli kararlarinda
da gorulmektedir ki, bilgisayar programlar
teknik bir unsur icermesi, bir bilgisayar ile
entegre edilmis olmasi sartiyla patentlenebi-
lir olarak kabul edilmektedir. Daha sarih bir
ifadeyle “bilgisayar tabanli buluglar” teknik
unsuru taglyor olmalari halinde patentlene-
bilmektedir. Ancak bu terim icin somut bir ta-
nim yapilmamakla birlikte, degerlendirme kri-
terleri de somut bir sekilde izah edilmemistir.
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