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ABSTRACT

In this article, in the first analysis, the legal defi-
nition and character of the build-operate-trans-
fer ("“BOT") model will be examined, and the
leading parties and agreements of the build-op-
erate-transfer agreement will be mentioned.
In the final analysis, the legal character of the
guarantee agreement will be examined within
the scope of Article 128 of the Turkish Code
of Obligations (“TCO”"), and will be discussed
within the scope of vehicle pass guaran-tees
included in the implementation agreement of
the BOT model.
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OZET

Isbu makalede ilk tahlilde, yap-islet-devret
("YID") modelinin hukuki tanimi ve niteligi in-
celenecek olup, yap-islet-devret sozlesmesinin
oncu taraflan ve soézlesmelerinden bahsedile-
cektir. Son tahlilde, Turk Borg¢lar Kanunu’'nun
("TBK") 128. maddesi kapsaminda garanti soz-
lesmesinin hukuki niteligi incelenecek ve YID
modeli kapsaminda uygulama so6zlesmesinin
icerisinde yer alan arac gecis garantileri kapsa-
minda tartisilacaktir.
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Finally, in light of the information given, the legal character of the guarantee commitments of the
highway projects implemented with the build-operate-transfer model will be evaluated within
the scope of the vehicle pass guarantee.

Son olarak verilen bilgiler 1s1ginda yap-islet-devret modeli ile hayata gecirilen otoyol projeleri
kapsamimda verilen garanti taahhiitlerinin hukuki niteligi arac gecis garantisi kapsaminda

degerlendirilecektir.

y

FOOTNOTE

1 13.06.1994 dated, 21959 num-
bered Official Gazette, Bazi Yatinm ve
Hizmetlerin  Yap-islet-Devret Modeli
Cergevesinde Yaptirilmasi Hakkinda
Kanun (Yap-islet-Devret Kanunu).

2 Yap-islet-Devret Kanunu article 3.

I.INTRODUCTION

The build-operate-transfer model, which is
becoming more and more widespread in
the world and in Turkey, as a result of de-
veloping technology and needs, enables
high-budget public infrastructure projects
to be undertaken by the private sector by tak-
ing the financial burden off the state. Since the
projects made with the build-operate-trans-
fer model require high capital financing, the
joint venture companies that will enter the
project require the Administration to ensure
that the loan can be repaid with the reve-
nues obtained from the project, in order to
ensure that the project can be financed. In
these projects, which are an extension of the
state's public obligation, the state, which puts
the public's interest in the forefront, makes a
guarantee commitment to projects that will
contribute significantly to the development
of the country. Thus, the private sector will be
encouraged to invest in the public sector, and
the domestic-foreign investment market in the
country will be revitalized, contributing to the
economic development of the country.

In this article, after focusing on the private law
character of the BOT model and its contracts,
the debates in the doctrine about the legal
qualities of guarantee agreements within the
scope of TCO article 128 and the decisions
of the Supreme Court will be given. Finally, in

I. GiRiS

Gelisen teknoloji ve ihtiyaclar netice-
sinde dunyada ve Turkiye'de kullanimi
gittikce yayginlasan yap-islet-devret mo-
deli, yuksek butcgeli kamu altyapi projele-
rinin devlet Uzerindeki mali yukunu ala-
rak 6zel sektorce ustlenilmesini saglar.
Yap-islet-devret modeliyle yapilan pro-
jeler yuksek sermaye finansmani gerek-
tirdiginden, projeye girecek ortak girisim
sirketleri, projenin finanse edilebilmesini
saglamak amaciyla kreditorlere proje-
den elde edilecek gelirlerle kredinin geri
odenebileceginin idare tarafindan temin
edilmesini isterler. Devletin kamusal yu-
kumlulagunun bir uzantisi olan bu pro-
jelerde, kamunun menfaatini 6n plana
koyan devlet, ulkenin gelismesine 6nem-
li derecede katkida bulunacak projelere
garanti taahhadunde bulunur. Boylelikle
Ozel sektdr kamusal yatirima tesvik edi-
lecek ve ulkedeki yerli-yabanci yatarim
pazari canlanarak ulkenin ekonomik ge-
lisimine katkida bulunacaktir.

isbu makalede YiD modelinin ve sozles-
melerinin 6zel hukuk niteligi Uzerinde
durulduktan sonra TBK m.128 kapsa-
minda garanti sozlesmelerinin hukuki
nitelikleri hakkinda doktrinde yer alan
tartismalara ve Yargitay kararlarina yer
verilecektir. Son olarak verilen bilgiler
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light of the information given, the legal charac-
ter of the guarantee commitments of the high-
way projects implemented with the build-op-
erate-transfer model will be evaluated within
the scope of the vehicle pass guarantee.

I1. BUILD-OPERATE-
TRANSFER AGREEMENT

A. Build Operate Transfer Model

The obligation of the state to carry out public
services has come to a point where its resourc-
es cannot be met with the effect of develop-
ing technology, and alternative methods have
been developed to finance high-budget tech-
nological projects. The build-operate-transfer
model, which is one of these alternative meth-
ods, is defined in paragraph a) of Article 3 of
the Law No. 3996" as follows; “a) It means a
special financing model developed to be used
in the implementation of projects that require
high technology or high financial resources,
and the investment value (including the profit
to be obtained) is paid to the capital company
or foreign company by purchasing the goods
or services produced by the company during
the operation period by the administration or
the beneficiaries of the service.”?

The build-operate-transfer model, which is
generally preferred by developing coun-

YAP-ISLET-DEVRET PROJELERINDE ARAG
GECIS GARANTILERININ HUKUKI NITELIGI

Isiginda yap-islet-devret modeli ile ha-
yata gecirilen otoyol projeleri kapsamin-
da verilen garanti taahhutlerinin hukuki
niteligi ara¢ gecis garantisi kapsaminda
degerlendirilecektir.

Il. YAP-iSLET-DEVRET
SOZLESMESI

A. Yap islet Devret Modeli

Devletin sahip oldugu kamu hizmeti yurut-
me yukumlulagu gelisen teknolojinin de
etkisiyle sahip oldugu kaynaklari karsilaya-
mayacak duruma gelmis ve yuksek butceli
teknolojik projelerin finansmaninin saglan-
masi igin alternatif yontemler gelistirilmistir.
Bu alternatif yontemlerden biri olan yap-is-
let-devret modeli, 3996 sayili Kanun”un 3.
maddesi a) fikrasinda su sekilde tanimlan-
mistir; “a) ileri teknoloji veya yuksek maddi
kaynak ihtiyaci duyulan projelerin gercek-
lesmesinde kullanilmak Gzere gelistirilen
6zel bir finansman modeli olup, yatirm be-
delinin (elde edilecek kar dahil) sermaye sir-
ketine veya yabanci sirkete, sirketin isletme
suresi icerisinde Urettigi mal veya hizmetin
idare veya hizmetten yararlananlarca satin
alinmasi suretiyle 6denmesini ifade eder.”

Genellikle gelismekte olan ulkeler tarafin-
dan tercih edilen yap-islet-devret modeli,
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Resmi Gazete (RG), Bazi Yatinm ve
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tries, ensures that high-investment infra-
structure projects that will take the financial
burden off the administration in the financ-
ing of public investments and contribute sig-
nificantly to the development of the country
are made and operated by the private sec-
tor capital for a certain period of time. In
this relationship, where the expertise and
capital of the private sector and the audit
and surveillance function of the public are
at the forefront, the main purpose is to pro-
vide faster, more dynamic and high quality
public services, which are the responsibility
of the state, by stimulating the domestic and
foreign investment markets.

The implementation process® of the
build-operate-transfer model in Turkey
starts with the taking of the administrative
decision allowing the implementation of
the relevant project with the build-oper-
ate-transfer method. Afterwards, capital
companies or foreign companies make of-
fers to the project, which is put out to tender,
by bringing at least 20% equity“. The assign-
ment commission determines the company
that the agreement will be signed with by
sealed tender®, and sends it to the higher
authorities for approval. With the approval
received, an agreement is signed between
the public administration determined by the
High Planning Council and the joint venture
company. In line with this agreement, the
scope of the project, investment and service
cost, operating and transfer principles are
determined in detail by taking into account
the relevant law?®, provided that the contract
period is no longer than 49 years.

kamu yatirimlarinin finansmaninda ida-
renin Uzerindeki finansal yuku alip ulke-
nin gelismesinde 6nemli derecede katki
saglayacak yuksek yatirrmli altyapi pro-
jelerinin 6zel sektoér sermayesi tarafindan
yapilmasini ve belli sureyle isletilmesini
saglamaktadir. Ozel sektdrin uzmanligi
ve sermayesinin, kamunun ise denetim
ve gozetim islevinin 6n planda oldugu
bu iliskide asil amag, devletin yukamlu-
lagu olan kamusal hizmetlerin daha hizli,
dinamik ve kaliteli sunulmasini yerli ve
yabanci yatinm pazarini da canlandira-
rak gerceklestirmektir.

Turkiye'de yap-igslet devret modelinin
uygulama sureci?, ilgili projenin yap-is-
let-devret usuluyle uygulanmasina izin
veren idari kararin alinmasiyla baglamak-
tadir. Ardindan ihaleye c¢ikan projeye,
sermaye sirketleri veya yabanci sirketler
en az %20 oraninda 6zkaynak getirerek
teklifte bulunmaktadirlar®. Goérevlendir-
me komisyonu, kapali teklif usuliyle®
sozlesmenin yapilacagi sirketi belirleye-
rek, ust makamlara onaya yollamaktadir.
Gelen onayla birlikte Yuksek Planlama
Kurulu tarafindan belirlenen kamu idare-
siile ortak girisim sirketi arasinda sozles-
me yapilmaktadir. Bu s6zlesme dogrul-
tusunda sozlesme suresi 49 yildan uzun
olmamak sartiyla ilgili proje kapsami,
yatirim ve hizmet bedeli, isletme ve devir
esaslari gibi hususlar ilgili kanun® dikka-
te alinarak detaylica belirlenmektedir.

GSI ARTICLETTER

B. Legal Characteristics of the
Build Operate Transfer Model

It has been a matter of debate for a long time
whether the BOT model is a concession agree-
ment based on administrative law provisions
or a private law agreement based on private
law provisions. The administration wanted to
carry out the determined public services with
private law contracts and many legal arrange-
ments were made in this context. However,
these regulations were annulled as unlawful
by the Constitutional Court and the Council of
State, based on the reasons that the nature of
the executive consisted of public service, the

YAP-ISLET-DEVRET PROJELERINDE ARAGC
GECIS GARANTILERININ HUKUKI NITELIGI

B. Yap islet Devret Modelinin
Hukuki Niteligi

YiD modelinin; idare hukuku hukumlerine
bagli imtiyaz s6zlesmesi mi oldugu, 6zel
hukuk hukumlerine bagli 6zel hukuk s6z-
lesmesi mi oldugu uzun zaman boyunca
tartisma konusu olmustur. idare, belirle-
nen kamu hizmetlerini 6zel hukuk sozles-
meleriyle yurutmek istemistir ve bu bag-
lamda bircok yasal duzenleme yapilmistir.
Fakat Anayasa Mahkemesi ve Danistay;
yaratmenin niteliginin kamu hizmetinin
olusturdugu, sozlesme ozelliklerinin im-
tiyaz usulunu kapsadigi ve Danistay’in

BOT contracts, which are in the character of private law
contracts according to the investment subject of the
project, will be subject to the Law of Obligations and the
contract procedures and principles will be determined

accordingly.

Projenin yatirnm konusuna gore ozel hukuk sozlesmesi
niteliginde olan YID sozlesmeleri, Borclar Kanunu’'na tabii
olacak ve sozlesme usul ve esaslar1 ona gore belirlenecektir.

contract features comprise of the concession
procedure and must be delivered on the opin-
ion of the Council of State’. With the amend-
ment made in Article 47 of the Constitution in
1999, the legislature has been given a discre-
tionary power on which public services will
be carried out through private law contracts.
After this constitutional amendment, as the
regulation® of Article 5 of Law No. 3996, “The
agreement made between the administration
determined by the High Planning Council and
the capital company or a foreign company is
subject to the provisions of private law.”, BOT
contracts were made subject to private law
provisions.

BOT contracts, which are in the character of
private law contracts according to the invest-
ment subject of the project, will be subject to
the Law of Obligations and the contract pro-
cedures and principles will be determined ac-
cordingly. Equality between the parties, which
is one of the most important principles of the

gorusunun alinmasi gerektiginden ba-
hisle bu tur duzenlemeleri hukuka aykirn
bularak iptal etmistir’. 1999 yilinda Anaya-
sa’'nin 47. maddesinde yapilan degisiklik-
le, kamu hizmetlerinden hangilerinin 6zel
hukuk s6zlesmeleriyle yurutulecegi konu-
sunda yasama organina bir takdir yetkisi
taninmistir. Bu anayasa degisikliginden
sonra, 3996 sayili Kanun‘un 5. maddesin-
de yapilan, “Yuksek Planlama Kurulunca
belirlenen idare ile sermaye sirketi veya ya-
banci sirket arasinda yapilacak sozlesme,
6zel hukuk hukumlerine tabidir.” duzenle-
mesiyle?, YiD sozlesmeleri 6zel hukuk hu-
kamlerine tabii kiinmistir.

Projenin yatirrm konusuna goére 06zel
hukuk sozlesmesi niteliginde olan YiD
sozlesmeleri, Borglar Kanunu'na tabii
olacak ve sozlesme usul ve esaslari
ona gore belirlenecektir. Borglar Ka-
nunu cergevesinde kurulan soézlesme-
lerin en 6nemli prensiplerinden olan
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contracts established within the framework
of the Code of Obligations, will prevent the
administration from putting unilateral clauses,
and will provide assurance to the party op-
posing the administration and will encourage
investor companies to make financial invest-
ments in public services with large budgets.

C. Contracts Arising Between
the Parties as a Result of Build
Operate Transfer

While there are many parties to the contracts
established within the framework of the BOT
project, their leading parties are; the project
owner public administration, the investor
joint venture company, and the lender cred-
it institution®.

Public administration means the institution
that is authorized to make a contract with
the joint venture company and is the main
owner of the service'. The public adminis-
tration is responsible for ensuring the super-
vision and surveillance of the project.

The joint venture company is the joint stock
company to be established by the compa-
nies aiming to realize the investment in ac-
cordance with the laws of the host country.
The joint venture company is responsible for
providing the design, finance, construction,
operation and maintenance of the project™'.

Credit institution; means commercial banks,
institutional investors and leasing compa-
nies that finance the project by lending
money to the joint venture company'2,

In the build-operate-transfer model, depend-
ing on the nature of the project, many con-
tracts are made by the parties, but the leading
contracts are; the implementation agreement,
which is the main contract; the loan agree-
ment, which is the providing financing; and
the direct contract, which is the commitment.

1. Implementation Agreement

In the contract made between the public ad-
ministration and the joint venture company,
all the principles to be applied such as the
preparation of the project, determination
of its fee, process, operation, maintenance,
transfer and termination are determined. It
is the main contract on which all other con-
tracts to be made within the framework of
the project are based. Therefore, it should
be prepared carefully and in detail.

taraflar arasindaki esitlik, idarenin tek
yanli maddeler koymasini engelleye-
rek, idarenin karsisinda yer alan tarafa
guvence saglayacak ve yatirimci girket-
leri genis butceli kamusal hizmetlere fi-
nansal yatirim yapma konusunda tesvik
edecektir.

C. Yap islet Devret Sonucunda
Taraflar Arasinda Dogan
Sozlesmeler

YiD projesi gergevesinde kurulan soz-
lesmelerin bircok tarafi bulunmakla
birlikte, 6nde gelen taraflarini; proje
sahibi kamu idaresi, yatirimci ortak giri-
sim sirketi ve bor¢ veren kredi kurulusu
olusturmaktadir®.

Kamu idaresi; ortak girisim sirketi ile
sozlesme yapmaya yetkili kilinan ve
hizmetin asli sahibi olan kurumu ifade
eder’. Kamu idaresi, projenin denetim
ve gozetimini saglamakla yukumludar.

Ortak girisim sirketi; yatirirmi gercek-
lestirmeyi amaclayan sirketlerin, ortak
olarak ev sahibi ulke kanunlarina gore
kuracagi anonim sirketi ifade eder. Or-
tak girisim sirketi; projenin tasarimini,
finansini, insaatini, isletmesini ve baki-
mini saglamakla yokamladar™.

Kredi kurulusu; ortak girisim sirketine borg
para saglayarak proje sirketini finanse
eden ticari bankalar, kurumsal yatinmcilar
ve leasing sirketlerini ifade eder'2.

Yap-islet-devret modelinde projenin
niteligine gore, taraflarca bircok soz-
lesme yapilmakla birlikte, 6nde gelen
sozlesmelerini; temel sozlesme konu-
munda olan uygulama so6zlesmesi, fi-
nansmani saglayan kredi s6zlesmesi ve
taahhtt niteligindeki dogrudan sézlesme
olusturmaktadir.

1. Uygulama So6zlesmesi

Kamu idaresi ve ortak girisim sirketi arasinda
yapilan bu sozlesmede; projenin hazirlan-
masi, Ucretinin belirlenmesi, isleyisi, isletme-
si, bakimi, devri ve feshi gibi uygulanacak
tam esaslar belirlenir. Uygulama s6zlesmesi,
proje cercevesinde yapilacak diger butun
sOzlesmelerin dayandirldigi asil s6zlesme-
dir. Bu yuzden dikkatlice ve detaylica hazir-
lanmasi gerekmektedir.

GSI ARTICLETTER

2. Loan Agreement

In the contract made between the joint ven-
ture company and the lending public insti-
tutions, loan money is provided to finance
the project. The joint venture company,
which puts at least 20% equity ratio for the
financing of the project, draws loans from
public institutions that provide loans for the
remaining 80% share.

3. Direct Agreement

In the contract between the public admin-
istration, the joint venture company and the
credit institution, if the joint venture compa-
ny does not fulfill its obligations, the con-
tract parties in the project make an agree-
ment with the credit institutions in order not
to cancel the contracts they have already
signed™.

I1l. GUARANTEE
COMMITMENTS UNDER
ARTICLE 128 OF THE
TCO

The word “guarantee” literally means assur-
ance, and it means that the other party is
given the belief that it will happen no matter
what. A contract of guarantee can be de-
fined as “a contract in which the guarantor
undertakes the risk of loss arising from the
undertaking of the guarantor or the failure
of the third party with whom he has entered
into a debt relationship to fulfill his debt”.
The guarantee agreement, which is not spe-
cifically regulated in the law, has laid the
groundwork for different definitions with
various doctrines and Supreme Court de-
cisions’®. The legal basis of the discussions
about the guarantee agreement is whether
the independent agreements in question
meet the guarantee agreement, which is
regulated under the title of "Assumption of
the Act of a Third Party"in Article 1286 of the
TCO. The agreement of guarantee, in a de-
cision accepted by the Supreme Court and
considered as a criterion in practice; is de-
fined as contracts that are not of an auxiliary
nature, in which the guarantor undertakes
the risks of the undertaking or business in
whole or in part, independently, not to gain
an advantage from the warrantee, but to
induce to undertake an enterprise or busi-
ness".

YAP-ISLET-DEVRET PROJELERINDE ARAGC
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2. Kredi S6zlesmesi

Ortak girisim sirketi ve kredi veren kamu
kuruluslari arasinda yapilan bu s6zlesme-
de, projenin finansmani icin borg para sag-
lanir. Projenin finansmani igin en az %20
‘lik 6z sermaye orani koyan ortak girisim
sirketi, geriye kalan en fazla %80’lik pay
icin kredi veren kamu kuruluslarindan kre-
di cekmektedir.

3. Dogrudan S6zlesme

Kamu idaresi, ortak girisim sirketi ve kredi
kurulusu arasinda yapilan bu stzlesmede,
ortak girisim sirketinin yukumluluklerini
yerine getirmemesi durumunda; projedeki
sozlesme taraflarinin daha énce kendilerinin
yapmis olduklari s6zlesmelerin iptal edilme-
mesi icin kredi kuruluslanyla yaptiklari an-
lagmadir™.

I1l. TBK'NIN

128. MADDESI
KAPSAMINDAKiI GARANTI
TAAHHUTLERI

Garanti kelimesi s6zluk anlamiyla guven-
ce anlamini tagsimakta, ne olursa olsun
kargl tarafa gercekleseceginin inanci-
nin verildigi anlamina gelmektedir. Garanti
sOzlesmesi, “garanti verenin, garanti alanin
bir tesebbuse girismesinden veya bir borc
iliskisine girdigi ucuncu kisinin borcunu ifa
etmemesinden dogacak zarar tehlikesini
ustlendigi bir sozlesme” olarak tanimlana-
bilmektedir. Kanunda 6zel olarak yasal du-
zenleme ile hukam altina alinmayan garanti
sozlesmesi, gesitli doktrin ve Yargitay karar-
lanyla farkli tanimlara zemin hazirlamistir™.
Garanti sozlesmesi hakkindaki tartismalarin
kanuni dayanagini ise TBK'nin 128'. mad-
desinin “Ugunca Kisinin Fiilinin Ustlenilme-
si” basligi altinda duzenlenen s6z konusu
bagimsiz sozlesmelerin, garanti sézlesme-
sini karsilayip karsilamadigi noktasi olustur-
maktadir. Garanti so6zlesmesi, Yargitay tara-
findan kabul géren ve uygulamada kistas
olarak dikkate alinan bir kararda; fer'i nitelik-
te olmayan, garanti verenin garanti alandan
bir ivaz elde etmek igin degil, fakat onu bir
tesebbus veya is yapmaya yoneltmek ama-
ciyla bagimsiz olarak s6z konusu tesebbus
veya isin tehlikelerini kismen veya tamamen
Uzerine aldigi sozlesmeler, olarak tanim-
lanmistir®.
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LEGAL QUALITY OF VEHICLE PASS GUARANTEE IN
BUILD-OPERATE-TRANSFER PROJECTS

The guarantee agreement, which is not reg-
ulated as a special contract type in the Turk-
ish Code of Obligations, finds a response in
practice based on the "Assumption of the
Act of a Third Party" provision in the TCO.
According to the provision of this article, it
is stated that "the person who undertakes
the act of a third person against another is
obliged to compensate the damage arising
from the failure of this act". In the doctrine,
three different theories have been devel-
oped in order to explain the legal relation-
ship between the guarantee agreement
and the undertaking of the performance of
the third party™. In the most popular™; un-
dertaking the performance of the third party
and the guarantee agreement seem to be
coinciding institutions. According to this
view, Article 128 of the TCO meets all the
elements of the guarantee agreement. Ac-
cording to the second theory?’, which was
accepted by the Supreme Court and accept-
ed predominantly in the doctrine; the agree-
ment of guarantee has been evaluated as a
type of undertaking the act of the third party
or undertaking the act of the third party in
the context of Article 128 of the TCO, and
the opinion has been adopted that under-
taking the act of the third party constitutes?'
atype of the guarantee agreement. In this re-
spect, the guarantee agreement should be
examined in two types as a pure guarantee
agreement and a surety-like guarantee agree-
ment, and a surety-like guarantee agreement
should be examined separately from Article
128 of the TCO?; because undertaking the
act of the third party is a type of guarantee
agreement. According to the third and minori-
ty opinion?, the guarantee agreement is a "sui
generis" contract and should not be accepted
as undertaking the act of a third party within
the scope of the TCO Article 128. In this con-
text, the aforementioned opinions will be ex-
amined in detail below.

A. The Opinion that Article
128 of the TCO is a Guarantee
Agreement

The widely accepted view in the doctrine
is that the relationship of undertaking the
act of the third person is a guarantee agree-
ment. The guarantor who undertakes the le-

Turk Borglar Kanunu’'nda 6zel bir s6zles-
me tura olarak duzenlenmeyen garanti
sozlesmesi, TBK'daki “Ucunci Kisinin
Fiilini Ustlenme” hukmu temel alinarak
uygulamada karsilik bulmaktadir. Bu
madde hukmune goére “Gc¢uncu bir ki-
sinin fiilini baskasina kars! Ustlenen, bu
fiilin gerceklesmemesinden dogan zarari
gidermekle yukumludur” denilmistir. Og-
retide de garanti s6zlesmesinin t¢glincu
kisinin edimini tstlenme ile arasindaki
hukuki iliskiyi aciklamak gayesiyle U¢
farkli teori gelistirilmistir'®. Hakim sayi-
labilecek goruse gore'®; tguncu kisinin
edimini ustlenme ile garanti s6zlesmesi
birbiriyle ortusen kurumlar olarak go-
ranmektedir. Bu goruse gore TBK'nin
128. maddesi garanti sozlesmesinin
tum unsurlarini kargilamaktadir. Yargi-
tay’'in da kabul ettigi ve Turk Hukuku'n-
da da agirlikli olarak kabul edilen ikinci
goruse gore?’, garanti sozlesmesi; TBK
m.128 baglaminda uc¢uncu kisinin fiili-
ni Gstlenme veya tGcuncu kisinin fiilini
Ustlenmenin bir turu olarak degerlen-
dirilmis ve acguncu kisinin fiilini ustlen-
menin garanti sdzlesmesinin bir taranu
olusturdugu?' goérusu benimsenmistir.
Bu dogrultuda garanti sozlesmesi saf
garanti sozlesmesi ve kefalet benzeri
garanti sozlesmesi seklinde iki turde
incelenmeli ve teminat amacli kefalet
benzeri garanti so6zlesmesi TBK'nin
128. maddesinden ayri olarak irdelen-
melidir?2. Cunka G¢uncu kisinin fiilini
ustlenme, garanti s6zlesmesinin bir ta-
radur. Uguincu ve azinlikta kalan bir di-
ger goruse gore?® ise, garanti sdozlesme-
si “sui generis” bir sd6zlesme olup TBK
m. 128 kapsaminda Ucuncu kisinin fii-
linin ustlenilmesi olarak kabul edilme-
melidir. Bu ¢ercevede, anilan gorusler
asagida detayli olarak irdelenecektir.

A. TBK'nin 128. Maddesinin
Garanti Sozlesmesi Oldugu
Gorusa

Doktrinde yaygin olarak kabul edilen go-
rus?4, ucuncu kisinin fiilini ustlenme iligki-
sinin garanti s6zlesmesi oldugu gorusu-
dar. Uguncu kisinin ediminin ustlenildigi
hukuki iliski ile taahhut altina giren ga-
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gal relationship in which the act of the third
party is undertaken, assures that the act of
the third party will be fulfilled, and evaluates
the damage caused by any risk that will pre-
vent the performance of the act as a commit-
ment of the "deed of the third party" within
the guarantee agreement.

In view of this idea, those who consider the
provision of undertaking the act of a third
party to be equivalent to the guarantee
agreement, accepts that all elements of the
guarantee agreement are included in Article
128 of the TCO by making a teleological in-
terpretation?. Thus, it has been concluded
that contracts in which all kinds of risks aris-
ing from the act of the third party are guaran-
teed by the act of the guarantor in the guar-
antee agreement. When the core elements
of the guarantee agreement are examined,
one of the essential elements of the guaran-
tee agreement, which is mentioned in the
article, is the risk assumed by the act of the
third party, and the undertaking of the risk
arising from the debt relationship by con-
necting it to any type of action of the guar-
antor. Among the other important elements
of the guarantee agreement, the elements
of undertaking an enterprise and enterprise
elements are also contained in the text of

YAP-ISLET-DEVRET PROJELERINDE ARAGC
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ranti veren, ucuncu kisinin ediminin ye-
rine getirilecegine guvence vermekte ve
edimin yerine getirilmesine engel teskil
edecek her tarlu rizikonun actigi zarari
“Gguncu kisinin fiili"nin taahhudu olarak
garanti so6zlesmesi icerisinde degerlen-
dirmektedir.

Bu fikir itibariyle; t¢uncu kisinin fiilini
ustlenme madde hukmunu garanti s6z-
lesmesine esdeger sayanlar, TBK'nin
128. maddesi metninde amacgsal yorum
yapilarak garanti sd6zlesmesinin tUm un-
surlarinin bu maddede bulundugunu
kabul etmektedir?. Boylece u¢uncu kisi-
nin fiilinin bagkasina taahhut edilmesi ile
garanti alanin hareketinden dogan her
tarla rizikonun guvence altina alindigi
sozlesmelerin garanti sézlesmesi oldu-
gu sonucuna varilmistir. Garanti sozles-
mesinin esas unsurlari incelendiginde,
madde metninde gecen, uclncu kisinin
fiili ile ustlenilen riskin genis sekilde ele
alinarak borg¢ iliskisinden dogacak riziko-
nun garanti alanin herhangi bir hareket
tarzina baglanarak ustlenilmesi garanti
sozlesmesinin esas unsurundan birini
teskil etmektedir. Garanti s6zlesmesinin
diger onemli unsurlarindan tesebbuse
sevk ve tesebbus unsurlari da madde
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the article. In particular, while giving a guar-
antee to the performance of the third party,
it aims to induce the guarantor to a course
of action. All kinds of behaviors such as
“establishing a commercial enterprise, in-
vesting, being a partner in companies, and
making contracts”?® are examined as enter-
prise elements. The fact that the guarantor
directs the contracting party to a certain re-
lationship with the risks he/ she undertakes
constitutes the element of enterprise, which
forms the basis of the guarantee contract. It
has been argued that independence from
the elements of the agreement of guarantee
can be excluded from the text of the article,
since it is within the scope of covering the
loss arising from the guarantee agreement,
even if the debt of the third party is not val-
id?”. Another element that can be included
in the guarantee contract is the element of
gratuitousness.

The Supreme Court could not reach a clear
decision about the legal nature of the guar-
antee agreement, but in many of its deci-
sions it was emphasized that the commit-
ment of the act of the third party constitutes
the guarantee agreement. In a decisions, the
General Assembly of the Supreme Court of
Appeals ruled that "Even though the guar-
antee contract is not specifically regulated
in the law, it accepts that it will be met/ cov-
ered by the provision of undertaking the act
of the third party regulated in Article 128 of
the TCO?".

B. The Opinion that Article 128
of the TCO is an Agreement of
Guarantee with the Purpose of
Guarantee (Surety-Like)

According to the prevailing view in Turkish
Law, it is possible to examine the guarantee
agreement as a pure guarantee agreement
and a surety-like guarantee agreement.
Guarantee contracts/agreements are regu-
lated as contracts in which the risks arising
from any behavior of the guarantor are se-
cured, as it has been since the time of Rudolf
Stammler?®. The main point is to examine
the damages arising from this relationships
which the warranty is partially or completely
undertaken independently by the warrantee
to induce the warrantee to undertake a par-
ticular enterprise®. Thus, it is accepted that
the element of enterprise to the undertaking
constitutes the main element of the contract.
However, in the definitions made for the
guarantee agreement today, the view of the

metninde barinmaktadir. Soyle ki, tcun-
cu kisinin edimine taahhut veren, garanti
verirken garanti alani bir hareket tarzina
sevk etmeyi amacglamaktadir. Garanti ala-
nin her tarlu “ticari isletme kurmak, yati-
rim yapmak, sirketlere ortak olmak, so6z-
lesme yapmak gibi davraniglar tesebbus
unsuru olarak incelenmektedir”?. Ga-
ranti verenin Ustlendigi rizikolarla taah-
hat alani belli bir iliskiye yonlendirmesi
ise garanti sozlesmesinin temelini olus-
turan tesebbuse sevk unsurunu olus-
turmaktadir. Garanti sozlesmesinin en
temel unsurlarindan bagimsizlik unsuru
ise ucuncu kisinin borcunun gecerli ol-
masa da garanti sd6zlesmesinden dogan
zararin karsilanmasinin duzenlenmesini
olusturdugu icin de madde metninden
cikarilabilecegi savunulmustur?’. Garan-
ti s6zlesmesi icerisinde olabilecek diger
bir unsur, ivazsizlik unsurudur.

Yargitay da garanti s6zlesmesinin hu-
kuki niteligi hakkinda net bir karara
varamamis ancak birgcok kararinda
uclUncu kisinin fiilinin taahhudunun,
garanti sozlesmesini olusturdugu
Uzerinde durmustur. Yargitay Hukuk
Genel Kurulu bir kararinda; garanti
sOzlesmesi, kanunda 6zel olarak du-
zenlenmemis olsa da, TBK'nin 128.
maddesinde duzenlenen tuguncu kisi-
nin fiilini ustlenme hukmuyle karsila-
nacag@ini kabul etmektedir?® seklinde
hukUum vermistir.

B. TBK'nin 128. Maddesinin
Teminat Amacli (Kefalet Benzeri)
Garanti Sozlesmesi Oldugu
Gorusu

Turk Hukuku'ndaki hakim goéruse goére,
garanti sozlesmesini saf garanti sozles-
mesi ve kefalet benzeri garanti s6zlesmesi
seklinde incelemek mumkundur. Rudolph
Stammler'den bu yana baslangicta genel
kabul goren anlayis kapsaminda, garanti
sozlesmesinin garanti alanin herhangi bir
davranisindan dogan rizikolarin guvence
altina alindigi s6zlesmeler olarak duzenlen-
mesidir?. Asil Uzerinde durulan nokta ise,
garanti alani belli bir tesebbuste bulunmaya
sevk etmek amaciyla oiliskiden dogan zarar-
larin kismen veya tamamen garanti alan ta-
rafindan bagimsiz olarak ustlenildigi iliskiler
olarak incelenmesidir®. Boylece tesebbuse
sevk unsurunun, sézlesmenin asil unsuru-
nu olusturdugu kabul edilmektedir. Ancak
gunuamuzde garanti s6zlesmesi icin yapilan
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guarantee suggested by Stammler covers
the pure guarantee agreement part of the
guarantee agreement, therefore, the com-
mitment of the act of the third party, which
includes the risks of non-payment of the
debt, should also be considered separately
as a surety-like guarantee agreement®'. Con-
sidering the view accepted as a doctrine, Ar-
ticle 128 of the TCO meets the commitment
of the act of the third person. At thus point, it
is accepted that guarantee contracts, such
as surety-like guarantee contracts, estab-
lished by giving a guarantee to the debt of
the debtor in the main debt relationship, are
actually a type of guarantee contract®2. As
can be seen, the distinctiveness guarantee
contract reveals that the guarantee can be
characterized in two different ways as pure
guarantee and surety-like guarantee based
on the basis of the assumed risk®.

A surety-like guarantee contract is a type of
guarantee contract in which the guarantor
undertakes the responsibility for the loss aris-
ing from the debtor's failure to pay the debt
duly or on time in the basic debt relation-
ship, in which the guarantee recipient and
the third party are a party, regardless of the
actual debt relationship®4. Thus, “the guar-
antor fully or partially assumes the negative
consequences of the risk of not realizing the
act of performance or the performance of
the debt "fully and correctly”, which is sep-
arated from the basic debt relationship on
which the debtor is based, and provides the
guarantee holder with confidence and se-
curity against the risk of non-payment of the
debt”®, At this point, the difference between
a surety-like guarantee and a pure guaran-
tee contract was initially seen as incentive
to enterprise, but later on, the idea that the
element of enterprise to the undertaking is
also in the surety-like guarantee has devel-
oped. In light of these explanations, it can be
said that; the main separation between with
pure guarantee and surety-like guarantee is
the type of enterprise to be undertaken by
the guarantee holder®. In pure guarantee,
the guarantor does not have a debt rela-
tionship with a third party, but the guarantor
encourages him to undertake any econom-
ic, scientific, social or similar undertaking in
which he undertakes to achieve success or
profit in relations such as establishing an
investment, business or partnership. In this
way, the guarantor will establish the debt re-
lationship by turning to the desired behavior
with the commitment given®. Thus, the risk
undertaken with the subject of the contract
will be a matter of compensation for the loss-
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tanimlarda, Stammler tarafindan ileri suru-
len garanti sézlesmesi gorusunun, garanti
sOzlesmesinin saf garanti s6zlesmesi kismini
karsiladigi, bu nedenle borcun 6denmemesi
rizikolarini igeren Gguncu kisinin fiilinin ta-
ahhuadu iligkilerini de kefalet benzeri garanti
sozlesmesi seklinde ayrica ele alinmaya bas-
lanmasi gorusu yer edinmistir®’. Suan dokt-
rin olarak kabul edilen goruse bakildiginda
ise TBK'nin 128. maddesi ucuncu kisinin
fiilinin taahhudunu kargilamaktadir. Bu nok-
tada asil borg iliskisinde borclunun borcuna
teminat verilmek suretiyle kurulan kefalet
benzeri garanti s6zlesmelerinin, aslinda ga-
ranti s6zlesmesinin bir turd oldugu kabul
edilmektedir®2. Gorulecegi Uzere garanti
sOzlesmesindeki ayrim ustlenilen rizikonun
esasina dayanarak garantinin saf garanti ve
kefalet benzeri garanti olarak iki ayr sekilde
nitelendirilebilecegini ortaya koymustur.

Kefalet benzeri garanti s6zlesmesi, garanti
verenin, garanti alan ile tguncu kisinin taraf
oldugu temel borg iliskisindeki, bor¢lunun
borcunu geregi gibi ya da zamaninda 6de-
memesinden kaynakli olarak ortaya cikan
zararin sorumlulugunu asil borg iliskisinden
bagimsiz olarak taahhut ettigi garanti s6z-
lesmesi tarudur®*. Boylece “garanti veren,
borclunun dayandigi temel borg iliskisinden
koparilip soyutlanmig edim fiilinin veya bor¢
ifasinin “tam ve dogru olarak” gercekles-
meme rizikosunun olumsuz sonuglarini ta-
mamen veya kismen Gzerine alarak, garanti
alana borcun 6denmeme rizikosuna karsi
guven ve teminat saglamaktadir”s®. Bu nok-
tada, kefalet benzeri garanti ile saf garanti
sozlesmesinin farki, baslarda tesebbuse
tesvik amaci olarak goérulse de sonradan
tesebbuse sevk unsurunun kefalet benzeri
garantide de oldugu fikri agirlik kazanmistir.
Bu aciklamalar isiginda soylenebilir ki;
saf garanti ve kefalet benzeri garantide-
ki ayrimin temeli garanti alan tarafindan
girisilecek tesebbusun bigimidir®®. Saf
garantide garanti alanin Gc¢cUncu bir ki-
siyle kurdugu borg iliskisi bulunmamak-
la birlikte garanti verenin garanti alani
bir yatirim, isletme, ortaklik kurmak, gibi
iliskilerde garanti verilerek basariya ula-
sacag@inin veya kar elde edileceginin ta-
ahhut edildigi ekonomik, bilimsel, sosyal
ya da benzeri herhangi bir tesebbuste
bulunmaya nihai sekilde tesvik etme ga-
yesidir®”. Bu sayede garanti alan, verilen
taahhutle istenen davranisa yonelerek
bor¢ iliskisini kurmus olacaktir. Boylece
sozlesme konusuyla taahhut altina ali-
nan risk, ucuncu Kkisi ile girilmesi bekle-
nen hukuki iliskiden kaynakli olarak bek-
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LEGAL QUALITY OF VEHICLE PASS GUARANTEE IN
BUILD-OPERATE-TRANSFER PROJECTS

esincurred when the expected benefit is not
provided or the loss is incurred due to the
expected relationship with the third party3.

The legal relationship regulated under the
title of undertaking the act of the third party
in Article 128 of the TCO is the legal relation-
shipin which the act of the third party is com-
mitted, and the concept that meets this is a
surety-like guarantee agreement®. Guarantee
debt is entered into by undertaking that the
third party's debt will be fulfilled*. As a result,
whether there is an existing debt relationship
or not, the contracts in which the commitment
is given that the damages arising from the
basic debt relationship will be covered inde-
pendently of the main debt relationship, that
the pleas arising from this debt relationship
cannot be used by the warrantee, and that he/
she will be liable to cover the damage even
if his strict liability*’ is mentioned, are called
surety-like agreements.

Another point in the guarantee agreement
is whether the pleas arising from the original
debt relationship are used by the guarantee
giver, regardless of whether the debt in the
underlying debt relationship is established
or not“2, If the debtor in the basic debt rela-
tionship cannot perform his debt fully and
properly, it is a legal relationship in which
he/she is responsible for not performing this
debt fully and properly, completely indepen-
dent of the basic debt relationship. Thus, as
a result of the guarantee contract, the guar-
antor undertakes to eliminate the objective
impossibility in the basic debt relationship,
the cogent grounds for the debtor's right
of cancellation, and the performance of the
act that terminates the debt relationship in
cases where the debt relationship is nulland

lenen faydanin saglanamayip veyahut
zarara maruz kalindiginda ugranilan zarar-
larin tazmini meselesi olacaktir®.

TBK m. 128'de Uguncu kisinin fiilini ustlen-
me basligi altinda duzenlenen hukuki iligki,
Ucguncu kisinin ediminin taahhat edildigi
hukuki iliski olup bunu karsilayan kavram,
kefalet benzeri garanti s6zlesmesi olmakta-
dir®®, Uguncu kisinin borcunun ifa edilecegi-
nin taahhut altina alinmasi ile garanti borcu
altina girilmektedir*. Sonuc olarak, mevcut
bir borg iligkisi olsun ya da olmasin temel
borg iliskisinden dogacak olan zararlarin asil
borg iliskisinden bagimsiz olarak karsilana-
caginin ve bu borg iliskisinden dogan de-
filerin, garanti alan tarafindan kullanilama-
yacaginin ve kusursuz sorumlulugundan*’
bahsedilse dahi zaran karsilamakla yakumlu
olunacaginin, taahhudunun verildigi sozles-
melere, kefalet benzeri sozlesmeler denil-
mektedir.

Garanti sozlesmesindeki bir diger husus ise,
temel borg iliskisindeki borcun gecerli
olarak kurulup kurulmadigina bakil-
maksizin asil bor¢ iligkisinden dogan
defilerin garanti veren tarafindan kul-
lanilip kullanilmadigidir®2, Temel borg
iliskisindeki borg¢lu, borcunu tam ve ge-
regi gibi ifa etmediginden, temel borg
iliskisinden tamamen bagimsiz sekilde
sorumlu oldugu hukuki iliskidir. Boy-
lece garanti veren garanti s6zlesmesi
neticesinde temel borg iliskisindeki
kusursuz imkansizlik hallerini, borg¢lu-
nun iptal hakkinin dogdugu hakli defi
sebeplerini ve borg iliskisinin hukum-
stz oldugu durumlardaki borg iligkisini
sona erdiren hallerdeki edimin ifasini gi-
dermeyi taahhut etmis olmaktadir®, Garan-
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void“%. The only factor that will invalidate the
guarantee contract is the commitment to
unlawful and immoral contracts, leaving the
scope of freedom of contract.

In addition, it can be concluded that the
terms and scope of the responsibility of
the guarantee giver are also considered
as a guarantee contract when the main
debt relationship is analyzed abstractly
from the guarantee agreement, sepa-
rately from the main debt relationship. In
order for the contractual relationship to
be evaluated as a guarantee contract, it
must be decided by the guarantee giver
that a payment obligation will arise, pro-
vided that the guaranteed risk has arisen

YAP-ISLET-DEVRET PROJELERINDE ARAG
GECIS GARANTILERININ HUKUKI NITELIGI

ti sozlesmesini gecersiz kilacak tek unsur
sOzlesme 6zgurligu kapsamindan ¢ikarak
hukuka ve ahlaka aykir s6zlesmelerin taah-
hudunun verilmesidir.

Ayrica, asil borg iligkisinin garanti sdzlesme-
sinden soyut olarak irdelenmesi ile birlikte
teminat verenin sorumlulugunun, kosullar ve
kapsaminin asil borg iliskisinden ayr olarak
degerlendirilmesinde de garanti s6zlesmesi
oldugu kanaatine varilabilmektedir. S6zlesme
iliskisinin garanti sozlesmesi oldugu yonun-
de degerlendirme yapilabilmesi icin; garanti
edilen rizikonun ortaya ¢iktiginin garanti alan
tarafindan belgelerle ibraz edilmesi suretiyle
veya belirlenen tarihe kadar ibraz edilmedigi
kosullarda garanti veren tarafindan 6deme

The view we agree with is that the legal relationship in
which the performance of the third party is undertaken
constitutes a surety-like guarantee agreement.

Bizim de katildigimiz goriis, iiclincii kisinin ediminin
iistlenildigi hukuki iliskinin kefalet benzeri garanti

sozlesmesini olusturmasidir.

with documents, or if it is not present-
ed by the specified date*’. Thus, in the
event that a certain performance cov-
ered by the guarantee is not fulfilled, the
provisions of the guarantee contract will
be applied, in which the obligation to
pay arises without any objection by the
guarantee giver, and the justification of
the payment request will be met without
the need for questioning, with the first
verbal or written*® application of the war-
rantee that the risk has occurred.

The view we agree with is that the legal rela-
tionship in which the performance of the third
party is undertaken constitutes a surety-like
guarantee agreement. The view that the ma-
terial facts that give rise to the responsibility of
the undertaker constitute a surety-like guaran-
tee agreement, with the declaration that the
defenses arising from the basic relationship
are waived against the payment request of the
guarantee, should be considered as a guaran-
tee agreement.

yukumlulagunun ortaya cikacaginin kararlas-
tinlmasi unsurlan bulunmalidir*4. Boylece ga-
ranti ile teminat altina alinmisg belirli bir edimin
yerine getirilmedigi durumda garanti alanin
rizikonun gercgeklestigine dair ilk sozlu veya
yazili sekilde*® bagvurusuyla garanti veren ta-
rafindan hicbir itiraz 6ne strmeksizin 6deme
yukamlulagunun dogdugu ve 6deme tale-
binin hakliiginin sorgulanmaya gerek duyul-
maksizin karsilanacaginin taahhudu halinde
garanti s6zlesmesi hukumleri uygulama alani
bulacaktir.

Bizim de katildigimiz gorus, uguncu kisinin
ediminin Ustlenildigi hukuki iliskinin kefalet
benzeri garanti s6zlesmesini olusturmasidir.
Taahhut verenin sorumlulugunu doguran
maddi olgularin, garanti alanin 6deme tale-
bi karsisinda temel iliskiden dogan savun-
malardan vazgecildiginin beyani ile kefaret
benzeri garantinin varligi gorusa garanti
sOzlesmesi olarak degerlendirilmelidir.
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C. The Opinion that Article
128 of the TCO is a Sui Generis
Agreement

Another legal opinion“® put forward regard-
ing the character of the guarantee agree-
ments is that the undertaking of the third
party's act, which is regulated by the pro-
vision of Article 128 of the TCO, cannot be
described as a guarantee agreement and
should be considered as an agreement with
a unique structure. According to the sup-
porters of this view, the validity of undertak-
ing the act of the third party is mentioned in
Article 128 of the TCO, but it is assumed that
it is not related to the guarantee agreement.

One of the legal grounds on which this opinion
is used is that the guarantee agreement is not
only established with the element of undertak-
ing the performance of the third party, but there
are also contracts that attempt to enter into a
legal relationship (pure guarantee) within the
scope of the guarantee. Another justification®”
is that even if the factor of undertaking the per-
formance of the third party is mentioned, these
relations constitute relations in which there is
no guarantee agreement institution such as
contingent agreements, acting without au-
thority. As a result, the sui generis view is of the
opinion that guarantee agreements are not a
contract made to cover the damage caused by
the act of the third party. For this reason, even if
it is accepted that the commitment of the third
party's performance has common points with
the guarantee agreement, they are of the opin-
ion that "the guarantee contract is a contract
with its own specific structure (sui generis) that
has no connection with the undertaking of the
act of the third party™,

Other issues defended against the view
that the doctrine constitutes the guarantee
agreement in Article 128 of the TCO are;
this article, which constitutes the guarantee
agreement, is insufficient in terms of explain-
ing the guarantee agreement, the legal na-
ture of the agreement, its elements, the mu-
tual rights and obligations of the parties and
the expiration of the debt are not regulated.
Secondly*’, considering that the guarantee
agreement is examined with Article 128 of
the TCO, this provision should be regulated
in the Special Debt Relations section of the
TCO. However, it is a surety-like guarantee
contract that only serves as a guarantee,
regulated by Article 128 of the TCO, and
there is no mention of an attempt to direct
the person to a legal relationship.

C. Garanti S6zlesmesinin Sui
Generis S6zlesme Oldugu
Gorusi

Garanti sozlesmelerinin niteligi ile ilgili ileri
surulen bir diger hukuki gorus* ise TBK'nin
128. maddesi hukmu ile duzenlenen agun-
cu kiginin fiilinin Ustlenilmesi hakmanan
garanti s6zlesmesi seklinde tavsif edileme-
yecegi ve kendisine 6zgu bir yapisi olan s6z-
lesme olarak degerlendirmesi gerektigidir.
Bu gorus taraftarlarina goére, TBK'nin 128.
maddesi ile tguncu kisinin fiilinin Gstlenil-
mesinin gecerliliginden bahsedilmis ancak
garanti sozlesmesiyle baglantisi olmadigi
varsayilmigtir.

Bu gorusun yararlandigr hukuki daya-
naklar ise; garanti s6zlesmesinin yalnizca
uguncu kisinin edimini Ustlenme unsuruy-
la kurulmadig, garanti alani hukuki iliskiye
girmeye tesebbus eden (saf garanti) s6z-
lesmelerin de var oldugu hususudur. Bir
diger gerekce?” ise tiguncu kisinin edimini
ustlenme unsurundan bahsedilse bile bu
iligkilerin kosula baglanmis sozlesmeler,
vekaletsiz is gorme iligkileri gibi garanti
sozlesmesi kurumunun bulunmadig ilis-
kilerin varligidir. Sonug olarak, garanti s6z-
lesmelerinin sui generis oldugunu savu-
nan gorus; ucuncu kisinin fiili neticesinde
ortaya ¢ikan zararin karsilanmasi amaciyla
yapilan bir s6zlesme olmadigi dasuncesin-
dedir. Bu sebeple, t¢uncu kisinin ediminin
taahhudunun garanti sdzlesmesi ile ortak
noktalar oldugu kabul edilse dahi, “ga-
ranti sozlesmesinin, G¢uncu kisinin fiilini
ustlenme ile baglantisi olmayan, kendisine
6zgu yapisiyla (sui generis)” bir s6zlesme
oldugu gorusundedirler.

Doktrinin, TBK'nin 128. maddesinin garanti
sozlesmesini olusturdugu goérustune karsi
olarak savunulan diger hususlar ise; garanti
sOzlesmesini meydana getiren bu madde-
nin, garanti s6zlesmesini agiklama nokta-
sinda yetersiz kaldigi, sdzlesmenin hukuki
niteligi, unsurlar, taraflarin karsilikli hak ve
yukumlulukleri ve borcun sona erme du-
rumlarinin dizenlenmedigi hususudur. ikin-
ci olarak*, TBK'nin 128. maddesiyle garanti
sozlesmesinin incelendigi dusunualdugun-
de; bu hukmun TBK'nin Ozel Borg iligkileri
kisminda duzenlenmesi gerektigidir. Oysa
ki, TBK'nin 128. maddesi ile duzenlenen yal-
nizca teminat maksadi tasiyan kefalet ben-
zeri garanti so6zlesmesidir ve kisiyi hukuki
iliskiye yoneltme tesebbusunden bahsedil-
memektedir.
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IV. LEGAL QUALITY OF
TRAFFIC GUARANTEES
IN BUILD-OPERATE-

TRANSFER PROJECTS

Joint venture companies, which are investor
parties in high-cost BOT projects, want to re-
ceive a guarantee from the administration that
the loan used within the scope of the project
can be repaid to the creditors with the income
to be received in return for the goods/services
they produce in the project they undertake. In
this context, within the scope of the implemen-
tation contract concluded in highway trans-
portation projects, such as highways, bridges
and tunnels made within the framework of the
BOT model, the public administration under-
takes to cover the loss arising from the vehicle

YAP-ISLET-DEVRET PROJELERINDE ARAGC
GECIS GARANTILERININ HUKUKI NITELIGI

IV. YAP-iSLET-DEVRET
PROJELERINDEKI
TRAFiK GARANTILERININ
HUKUKIi NITELIiGi

Yuksek maliyetli YiD projelerinde yati-
rimci taraf olan ortak girisim sirketleri,
ustlendikleri projede urettikleri mal/
hizmet karsiliginda edinilecek gelirler-
le proje kapsaminda kullanilan kredinin
kreditorlere geri 6denebilecege dair
idareden garanti almak isterler. Bu bag-
lamda, YiD modeli cergevesinde yapilan
otoyol, képru, tunel gibi karayolu ula-
sim projelerinde akdedilen uygulama
sozlesmesi kapsaminda kamu idaresi,
ortak girigsim sirketine gunluk bazda
kararlastirilan Ucret bedeli ile belli

Vehicle pass guarantees in build-operate-transfer
projects are an act of the public administration in the
implementation contract made within the scope of the
BOT project and covering the basic principles of the

project.

Yap-islet-devret projelerinde yer alan arac gecis garantisi,
YID projesi kapsaminda yapilan ve projenin temel
prensiplerini kapsayan uygulama sozlesmesinde kamu

idaresinin edimi niteligindedir.

pass, by guaranteeing a certain number of
vehicle passes with the fee determined on a
daily basis to the joint venture company, if this
number cannot be reached. With the under-
taking of a toll vehicle guarantee by the pub-
lic administration for the project carried out
within the scope of the BOT project, it is guar-
anteed that the loan provided by the creditors
within the scope of the project and used by
the joint venture company can be repaid with
the revenues covered from the service of the
goods produced.

Vehicle pass guarantees in build-oper-
ate-transfer projects are an act of the public
administration in the implementation con-
tract made within the scope of the BOT proj-
ect and covering the basic principles of the
project. Within the scope of this contract, the

bir sayida ara¢ gecis garantisi vere-
rek, bu sayiya erisilemedigi takdirde
ucretli gecisten kaynaklanan zarari
karsilamay! taahhut etmektedir. YiD
projesi kapsaminda yapilan proje ic¢in
kamu idaresince ara¢ garantisi taah-
hat edilmesi ile birlikte, proje kapsa-
minda kreditorlerce saglanan ve ortak
girisim sirketince kullanilan kredinin
Uretilen malin hizmetinden karsilanan
gelirlerle, geri 6denebilecedi garanti
edilmis olur.

Yap-islet-devret projelerinde yer alan
arag gecis garantisi, YID projesi kapsa-
minda yapilan ve projenin temel prensip-
lerini kapsayan uygulama soézlesmesin-
de kamu idaresinin edimi niteligindedir.
Bu sozlesme kapsaminda, ortak girisim
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WITH THE PROVISION
OF THESE GUARANTEES,
IT IS CERTAIN THAT
JOINT VENTURE COM-
PANIES WILL BE MORE
INTERESTED IN PUB-
LIC INVESTMENTS AND
WILL BE ENCOURAGED
TO INVEST IN SIMILAR
PROJECTS.

4
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joint venture company will implement the
project, operate it for the specified period
and assign to the public administration free
of charge at the end of the period. The joint
venture company, which must assume both
profit and risk during the operation, may be
reluctant to assume the risk. The public ad-
ministration, which puts the public interest
at the forefront, will make a daily paid toll
vehicle pass commitment to the joint ven-
ture companies during the period they use
the service, and will pay the fee under the
specified number under the implementation
contract.

Vehicle pass guarantees undertaken by the
administration within the scope of build-op-
erate-transfer projects should be examined
in the surety-like guarantee agreement,
which is one types of undertaking the per-
formance of a third party within the scope of
Article 128 of the TCO. Evenifitis not agreed
that the TCO Article 128 is a surety-like guar-
antee agreement in which the performance
of a third party is undertaken, as a result
of the decision® of the Supreme Court in
1979, it was decided that the provision of
Article 128 of the TCO should be interpret-

sirketi projeyi hayata gecirecek, belirle-
nen sure ile igletecek ve slUre sonunda
bedelsiz kamu idaresine devredecektir.
isletim suresince kari da riski de Ustlen-
mesi gereken ortak girisim sirketi, riski
Ustlenmek konusunda isteksiz davra-
nabilmektedir. Kamusal yarari 6én plana
koyan kamu idaresi, ortak girisim sirket-
lerine hizmetten yararlandiklar sure bo-
yunca gunluk bazda belirledikleri tcretli
arac gecisi taahhudunde bulunacak ve
belirlenen sayi altinda kalan ucret tuta-
rinda uygulama sozlesmesi kapsaminda
6deme yapacaktir.

Bizim de katildigimiz goértuse gore; yap-is-
let-devret projeleri kapsaminda idarenin
taahhut ettigi ara¢ gecis garantilerinin,
TBK'nin 128. maddesi kapsaminda Ucuncu
kisinin ediminin Ustlenilmesinin turlerinden
kefalet benzeri garanti sozlesmesi icerisin-
de incelenmesi gerektigidir. TBK 128'in
Ucuncu kisinin ediminin Ustlenildigi kefalet
benzeri garanti s6zlesmesi oldugu gorusu-
ne katiinmasa dahi Yargitay'in 1979 yilin-
da verdigi karar® neticesinde TBK'nin 128.
maddesi hukmunun her halukarda genis
yorumlanarak verilen taahhutlerin garanti
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ed broadly in any case, and that the com-
mitments made should be considered as a
guarantee agreement. As a matter of fact,
a guarantee agreement can be concluded
with the commitments of the guarantee giv-
er to establish a legal relationship with the
guarantee owner himself®'. In a surety-like
guarantee agreement, which is a type of
guarantee agreement, the guarantor under-
takes to indemnify the loss arising from the
non-fulfillment of the performance subject
to debt®2 In this respect, with the guarantee
of the daily toll vehicle pass planned within
the framework of the BOT implementation
contract, which is the main debt relation-
ship, by the public administration, in case
the daily toll vehicle pass cannot reach the
sufficient number, the less-than-guaranteed
number of vehicle passes will be covered by
the public administration, within the scope
of the performance obligation.

In the surety-like guarantee agreement, which
creates the responsibility arising from the failure
to perform the performance at all or properly,
together with the risk of the invalidity of the prin-
cipal debt relationship, the damages arising as
a result of the performance not fulfilled by the
debtor shall be compensated by the guarantee
provider, free from the main contract. The dam-
age to be compensated will be as much as the
positive damage amount, which expresses the
difference between the current state of the as-
sets of the guarantee holder and the situation
that would have occurred, had the performance
been performed®:.

Vehicle pass guarantees provided by the
public administration in the implementation
contracts included in the BOT projects play
an important role in encouraging the private
sector to finance public capital. With the
provision of these guarantees, it is certain
that joint venture companies will be more
interested in public investments and will be
encouraged to invest in similar projects.

YAP-ISLET-DEVRET PROJELERINDE ARAG
GECIS GARANTILERININ HUKUKI NITELIGI

sOzlesmesi olarak degerlendirilmesi gerek-
tigi karara baglanmistir. Nitekim, garanti ve-
renin garanti alana bizzat kendisiyle hukuki
iliski kurmaya yonelik verdigi taahhutlerle
de garanti sozlesmesi kurulabilmektedir®’.
Garanti so6zlesmesinin bir taranu olusturan
kefalet benzeri garanti s6zlesmesinde, ga-
ranti veren, bir borcun konusunu olusturan
edimin yerine getirilmemesinden dogan
zararin tazminini Ustlenmektedir®2. Bu dog-
rultuda, asil borg iligkisi niteligindeki YiD uy-
gulama s6zlesmesi cercevesinde planlanan
gunluk ara¢ gecisinin kamu idaresince ga-
ranti edilmesiyle, gunluk ara¢ gecisi yeterli
saylya ulasamadigi durumda, garanti edilen
ara¢ gecis sayisindan eksik kalan kisim ifa
yukumlulugu kapsaminda kamu idaresince
karsilanacaktir.

Asil borg¢ iligkisinin gecersizligi riziko-
suyla birlikte edimin hi¢ veya geregi gibi
ifa edilememesinden kaynaklanan so-
rumlulugu doguran kefalet benzeri ga-
ranti sozlesmesinde, borc¢lu tarafindan
ifa edilmeyen edim neticesinde ortaya
cikan zararlar, asil s6zlesmeden ari ola-
rak garanti veren tarafindan tazmin edi-
lecektir. Tazmin edilecek zarar, garanti
alanin  malvarliginin  mevcut durumu
ile ifa gerceklesmis olsaydi saglanacak
ekonomik menfaat arasindaki farki ifade
eden olumlu (muspet) zarar miktari kadar
olacaktir®s,

YiD projelerinde mevcut olan uygulama
sozlesmelerinde kamu idaresinin sagladigi
ara¢ gegis garantileri, 6zel sektéran kamu
sermayesine finansman tesvikinde onemli
rol oynamaktadir. Ortak girisim sirketlerinin,
bu garantilerin saglanmasi ile kamusal yati-
nmlara olan ilgisinin artacagi ve benzer pro-
jelere yatinm yapma konusunda tesvikinin
saglanacagi kuskusuzdur.

MAKALELER

ORTAK GIRiSIM SIRKET-
LERININ, BU GARANTI-
LERIN SAGLANMASI iLE
KAMUSAL YATIRIMLARA
OLAN ILGISININ ARTA-
CAGI VE BENZER PRO-
JELERE YATIRIM YAPMA
KONUSUNDA TESVIKININ
SAGLANACAGI KUSKU-
SUZDUR.

A

50 Yargitay, 1979 yilinda verdigi bir
kararda doktrindeki goruslere yer ver-
erek, ‘hangi gorus benimsenirse ben-
imsensin’ s6z konusu hukmun genis
yorumlanarak garanti sozlesmesine
de uygulanmasi gerektigini karara
baglamistir.  (Atasoy, Garanti So-
zlesmesi, s.106."dan naklen. Yarg. 11.
HD.,, E. 1979/5075, K. 1979/ 5456, T.
27.11.1979).

DiPNOT

51 Tandogan, Ozel Borg lliskiler,
5.808-809.

52 Aydin Zevkliler, Ozel Borg iligkile-
ri, 20.Baski, Istanbul 2020, s. 706.

53 Kemal Atasoy, Garanti Sozlesme-
si s.125'den naklen, Eren, s.1159;
Oguzman, Oz, a.g.e, s, s.421.
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PART 4

LEGAL QUALITY OF VEHICLE PASS GUARANTEE IN
BUILD-OPERATE-TRANSFER PROJECTS

V. CONCLUSION

The vehicle pass guarantee in the build-op-
erate-transfer projects is an act of the public
administration in the implementation con-
tract made within the scope of BOT projects.
A daily toll vehicle pass guarantee is given
to the joint venture company by the public
administration, and if this number cannot be
reached, it is obliged to cover the loss result-
ing from the missing fee.

Vehicle pass guarantees in build-oper-
ate-transfer projects are in the character of
a surety-like guarantee agreements, and the
said agreement should be evaluated within
the scope of the provisions of the third par-
ty's debt under Article 128 of the TCO. As a
result of the evaluations made in this article,
vehicle pass guarantees are in the character
of a guarantee agreements independent of
BOT agreements, which the administration
undertakes to protect against the risk of not
providing the number of vehicle passes de-
termined per day to the joint venture com-
pany. Within the scope of this guarantee
agreement, if the number of vehicle passes
promised by the public administration in the
BOT agreement cannot be reached, the con-
tractual payment will be covered by the ad-
ministration within the scope of the vehicle
pass guarantee.
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