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ABSTRACT

As a natural result of the developing technology
and globalizing relations, the caliber of trade and
investments have gone beyond regional borders
and extended all over the world. Globalization of
trade and investments have brought along some
conflicts arising between foreign investors and
states. Over time, many methods have emerged
for the resolution of these disputes, and states
have leaned towards making conventions for the
settlement of investment-related disputes through
agreements on mutual promotion and protection
of investments. Today, we can see examples of
large-scale projects such as highways, bridges,
airports, and power plants executed by foreign in-
vestors, through agreements they conclude with
states, have increased, and in this direction, the
importance of the resolution of disputes between
foreign investors and states has also increased in
global markets.
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OZET

Gelisen teknoloji ve globallesen iliskiler sonucu tica-
retin ve yatinmlarin boyutu yerelde kalmaktan cika-
rak tum dunyaya yayilmistir. Ticaretin ve yatinmlarin
tum dunyaya acilmasl, yabanci yatinrmci ile devletler
arasinda ortaya cikan uyusmazliklarn da beraberin-
de getirmistir. S6z konusu uyusmazliklarin ¢cézumu
konusunda zaman icerisinde bircok yontem ortaya
cikmis olup, devletler yatinm kaynakli uyusmazlikla-
rnn ¢ozumu konusunda yatinmlarin karsilikli tesviki
ve korunmasi anlasmalari ile uyusmazlik ¢cozimune
iliskin konvansiyonlar yapma egilimine girmislerdir.
Gunumuzde devletlerin otoyol, kdpru, havalimani,
enerji santrali gibi buyuk olgekli projeleri yabanci ya-
tinmcilar ile anlasarak icra ettikleri drneklerin arttigi
ve bu dogrultuda yabanci yatinmcilar ile devletler
arasinda c¢ikan uyusmazliklarin ¢ozumunun global
piyasalardaki Gneminin arttigi gorulmektedir.
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INTERNATIONAL INVESTMENT AGREEMENTS AND
INVESTOR-STATE DISPUTES

In this article, bilateral and multilateral international investment agreements, which we
consider to be of critical importance to investors aiming to invest in foreign countries,
will be examined broadly and dispute resolution methods that investors can resort to
within the scope of their international investments will be touched on briefly.

Isbumakale altinda, yabancidevletlerde yatirimdabulunmayi amaclayan yatirimeilaracisindan
kritik 6nemi haiz oldugunu degerlendirdigimiz iki tarafli ve cok tarafli uluslararasi yatirm
anlasmalar1 genel acidan incelenecek ve yatirimcilarin uluslararasi yatirimlar: kapsaminda
basvurabilecekleri uyusmazhik ¢oziim yollarina deginilecektir.

4

FOOTNOTE

1 https://unctadstat.unctad.org/
wds/TableViewer/tableView.aspx-
?Reportld=96740 (Date of Access,
11.01.2022).

I.INTRODUCTION

With the reflection of globalization, which
accelerated its pace since the 18th century,
on commercial activities, investors began to
move beyond national borders and to invest
their capital in different states, and as a nat-
ural result of this situation, a significant in-
crease in the number of international invest-
ments came to the fore. As a matter of fact,
when data from the United Nations Confer-
ence on Trade and Development (UNCTAD)
is analyzed, it can be seen that the amount
of foreign direct investment capital flow,
which was approximately 13 billion USD in
1970, increased to approximately 1.5 tril-
lion USD in 2019". The lack of a universal
legal framework for international invest-
ments and the fact that states subject for-
eign investments in their own countries to
internal regulations based on their sover-
eign powers have left investors facing var-
ious economic, legal and political risks. In
order to provide some assurance to inves-
tors regarding their international invest-
ments, which are of high economic impor-
tance to both states and investors, states
have headed towards signing agreements
for reciprocal promotion and protection
of investments (bilateral investment trea-
ties) and becoming parties to multilater-
al investment agreements. In this article,
bilateral and multilateral international in-

I. GiRiS

18. yuzyildan itibaren hizini arttiran kuresel-
lesmenin ticari faaliyetlere yansimasi ile bir-
likte yatinmcilar ulusal sinirlar asarak farkl
devletlere yonelmeye ve sermayelerini farkli
devletlerde degerlendirmeye baslamistir ve
bu durumun dogal bir sonucu olarak ulus-
lararasi yatinmlarin sayisinda onemli 6l¢cude
bir artis gundeme gelmistir. Nitekim Birles-
mis Milletler Ticaret ve Kalkinma Konferan-
st (UNCTAD) verileri incelendiginde, 1970
yilinda dunya capinda yaklasik 13 milyar
USD olan dogrudan yabanci yatinm serma-
ye akisl tutarinin 2019 yilinda yaklasik 1,5
trilyon USD’ye yukseldigi gorulebilecektir’.
Uluslararasi yatinmlara iligkin evrensel bir
hukuki cercevenin eksikligi ve devletlerin
kendi ulkelerinde gerceklestirilen yabanci
yatinmlar egemenlik yetkilerine dayanarak
ic duzenlemelerine tabi tutmasi, yatirrmcilan
ekonomik, hukuki ve politik agcidan muhtelif
risklerle karsi karslya birakmigtir. Hem dev-
letler hem de yatinmcilar acgisindan yuksek
derecede ekonomik 6nemi haiz olan ulus-
lararasi yatinmlara iligskin olarak yatirrmcilara
asgari bazi guvencelerin saglanmasi ama-
clyla, devletler iki tarafli yatinmlarin tesviki
ve korunmasi anlagmalari (bilateral invest-
ment treaties) imzalamaya ve c¢ok tarafli
mubhtelif yatinm anlagmalarina taraf olmaya
yonelmistir. isbu makale altinda, yabanci
devletlerde yatirmda bulunmayi amagla-
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vestment agreements, which we consider
to be of critical importance to investors
aiming to invest in foreign countries, will
be examined broadly and dispute resolu-
tion methods that investors can resort to
within the scope of their international in-
vestments will be touched on briefly.

II. INTERNATIONAL
INVESTMENT TREATIES

It is required for an investor to acknowl-
edge the social and economic condi-
tions of a foreign country to invest in, as
well as legal conditions and foresee the
risks. Despite a foreign investor foresee-
ing all risks, the necessity of protecting
the rights of the investor has emerged.
Therefore, states sign multilateral or bi-
lateral Reciprocal Promotion and Pro-
tection of Investments Treaties (“Inter-
national Investment Treaties”). In this
section of this article, the content and
the principles dominating the Interna-
tional Treaties will be evaluated.

International Investment Treaties reg-
ulate the rules to be applied between
one or more states when an investor of
a contracting state invests in another
contracting state’s territory. In the afore-
mentioned treaties, the state invested in
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yan yatirnmcilar agisindan kritik énemi haiz
oldugunu degerlendirdigimiz iki tarafli ve
cok tarafli uluslararasi yatinm anlagmalari
genel acidan incelenecek ve yatinmcilarin
uluslararasi yatinmlari kapsaminda basvura-
bilecekleri uyusmazlik c6zum yollarina degi-
nilecektir.

I1. ULUSLARARASI
YATIRIM ANLASMALARI

Bir yatinmcinin, yabanci bir tlkede yatirm
yapabilmesi icin s6z konusu ulkenin icinde
oldugu sosyal ve ekonomik kosullan kadar
hukuki kosullar da bilmesi ve riskleri 6ngo-
rebilmesi gerekmektedir. Yabanci yatinmci,
tum riskleri 6ngoérse de yatirimini yapacag|
Ulkede haklarinin korunmasi gerekliligi orta-
ya ¢cikmistir. Bu sebeple devletler ¢ok tarafli
(Multilateral Investment Treaty) ya da iki ta-
rafli (Bilateral Investment Treaty) Yatirimlarin
Karsilikli Tesviki ve Korunmasi Anlasmalari
("Uluslararasi Yatinm Antlagsmalari”) imzala-
maktadirlar. isbu makalenin bu boélumunde
Uluslararasi Yatinm Antlagsmalar’'nin icerigi
ve ilgili anlagmalara hakim olan ilkeler esas
alinacaktir.

Uluslararasi Yatinm Anlagmalar, iki ya da
daha cok devletin, taraf devletlerden birinin
yatinmcisinin diger bir taraf devletin Ulke-
sinde yatinm yapmasi durumunda uygula-

MAKALELER

A

1 https://unctadstat.unctad.org/wds/
TableViewer/tableView.aspx?Repor-
t1d=96740 (Erisim Tarihi, 11.01.2022).
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2 http://www.erdem-erdem.av.tr/yay-
inlar/hukuk-postasi/yatirimlarin-tes-
viki-ve-korunmasina-iliskin-ikili-anlas-
malar/ (Date of Access, 09.01.2022).

3  http://www.erdem-erdem.av.tr/yay-
inlar/hukuk-postasi/yatirimlarin-tes-
viki-ve-korunmasina-iliskin-ikili-anlas-
malar/ (Date of Access, 09.01.2022).
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is described as the host state, the state
which the foreign investor is connected
to is stated as the home state and the
contracting states enter into the obliga-
tion to deal with each other’s investors in
a particular way?.

A. Investment - Investor Terms

International Investment Treaties firstly de-
scribe the terms of investment and investor,
and point out the activities which will be ac-
cepted as an investment in the contracting
state’s territory and who could be the real or
juridical person to perform those activities.
The term of investment consists of the activ-
ities subject to the International Investment
Treaties, which will be provided protection
and in practice, it is seen that states tend
to regulate the scope of term of investment
broadly. The limits of the term investor is of
specialimportance as the investor protected
by International Investment Treaties is not of
the nationality of the state he or she invests
in, in other words, is foreign. The broader the
definition of investment under International
Investment Treaties, the more protected the
foreign investor will be.

As it is mentioned above, since it is the main
purpose of International Investment Treaties
to protect the foreign investor, the scope of
the term of investment is defined broadly,
consisting of all kinds of assets; including
cash capital, machine equipment, direction,

nacak kurallar duzenlemektedir. S6z konu-
su anlagsmalarda ulkesinde yatirrm yapilan
devlet, ev sahibi devlet (host state) olarak,
yabanci yatinmcinin mensup oldugu devlet
ise kaynak devlet (home state) konumunda
yer almakta olup, taraf devletler birbirlerinin
yatinmcilarina belli bir sekilde davranma yu-
kumlulugu altina girer?.

A. Yatirim - Yatirimci Kavramlari

Uluslararasi Yatinrm Anlasmalar, oncelikle
yatinm ve yatinmci kavramlarini belirleyerek,
taraf devletlerin Ulkelerinde hangi faaliyetle-
rin yatinm olarak degerlendirilecegini ve s6z
konusu faaliyetleri icra eden yabanci gergek
veya tuzel kisilerin kimler olabilecegini orta-
ya koymaktadir. Yatinm tanimi Uluslararasi
Yatinm Antlasmalan’na konu olup koruma
saglanacak faaliyetleri icerirken, uygulamada
devletlerin s6z konusu yatinm kavramini ¢ok
genis tuttuklan goérulmektedir. Yatinmcei kavra-
minin sinirlari ise 6zel bir 5Shem arz etmektedir
cunku, Uluslararasi Yatinm Anlasmalarn kapsa-
minda korunan yatinmcinin, yatinm yaptigi ul-
kenin tabiyetinde olmamasi, bir baska deyisle
yabanci olmasi gerekmektedir. Uluslararasi
Yatinim Anlagmalar kapsaminda yatirnm tanimi
ne kadar genis tutulursa, yabanci yatinmci da
o kadar korunmus olacaktir.

Yukarida da bahsedildigi Uzere, Ulusla-
rarasi Yatinm Antlagmalari’'nda asil amag
yabanci yatirrmcinin  korunmasi oldu-
gundan, yatinm tanimi ¢ok genis kap-
samll tutulmakta ve nakit sermaye, ma-
kine techizat, yonetim, lisans sozlesmeleri,
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license agreements, stock, bond invest-
ments, business partnerships and know-
how?. Since the definition of investment
made under International Investment Trea-
ties constitute the basis of who will be con-
sidered as a foreign investor at the territory of
the contracting states, the limits of the term
is of great importance. In fact, in case a real
orjudicial person is not accepted as a foreign
investor as per an International Investment
Treaty, such real or judicial person will not be
able to base his claim to the relevant Interna-
tional Investment Treaty and will not be able
to address his claim to arbitration or any oth-
er dispute resolution method specified under
the relevant International Investment Treaty.

While explaining the terms of investor, it is
relatively easy to determine whether a real
person could be considered as a foreign
investor in the territory of a state compared
to ajudicial person. Under international law,
a real person who is not a citizen of a state
is considered a foreign investor when he in-
vests in that state’s territory. Of course, the
state in question may limit the scope of for-
eign real person investors by setting excep-
tions in this regard. In terms of the judicial
person, states can set different standards.
While some states seek the condition that
the state in which the judicial person is es-
tablished must be another state, some states
seek the condition that the base of the judi-
cial person must be in the territory of anoth-
er state, regardless of the state in which the
judicial person is established.

Real and judicial persons who are accept-
ed as foreign investors in the territory of a
state in accordance with the conditions de-
scribed above shall be able to benefit from
the incentives and protections provided
under the International Investment Treaties
and, if necessary, address a dispute to the
dispute resolution method regulated in the
relevant treaty.

B. Principles Dominating the
International Investment
Treaties

Since the purpose of the International In-
vestment Treaties is the protection of for-
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hisse senedi, tahvil yatirimlari, is ortakliklari,
know-how dahil her turlt varligi kapsar®.
Uluslararasi Yatirrm Antlagsmalari’'nda ya-
pilan yatinm tanimi, kimlerin taraf devletin
ulkesinde yabanci yatirimci olarak deger-
lendirilecegi konusuna esas teskil ettigin-
den, s6z konusu kavramin sinirlari bayuk
onem arz etmektedir. Oyle ki, bir gercek
veya tuzel kisi, bir Uluslararasi Yatirim An-
lasmasi uyarinca yabanci yatinmci olarak
kabul edilmez ise, talebini s6z konusu
Uluslararasi Yatirrm Anlasmasi’na dayana-
rak tahkime ya da s6z konusu Uluslararasi
Yatinm Anlagsmasi'nda belirtilen uyusmaz-
lik ¢c6zum yoluna/ yollarina goétiremeye-
cektir.

Yatinmci kavramini agiklarken gercek bir kisi
acisindan o kisinin bir devletin ulkesinde ya-
banci yatinmci olarak kabul edilip edilme-
yecegdini belirlemek, tuzel kisilere oranla
nispeten kolaydir. Uluslararasi hukukta bir
devletin vatandasi olmayan bir gercek Kisi,
o devletin ulkesinde yatinm yaptiginda ya-
banciyatirnmci olarak kabul edilir. Pek tabi,
s6z konusu devlet bu konuda istisnalar be-
lirleyerek yabanci gercek kisi yatinmcilarin
da kapsamini sinirlandirabilir. Tazel kisiler
acisindan ise devletler farkli standartlar
belirleyebilmektedir. Bazi ulkeler tuzel ki-
siligin kuruldugu devletin baska bir devlet
olmasi sartini ararken, bazi devletler ise
tuzel kisiligin kuruldugu devlet 6nem arz
etmeksizin, tuzel kisiligin merkezinin bir
bagka devletin ulkesinde olmasi sartini
aramaktadir.

Yukarida aciklanan sartlar uyarinca bir dev-
letin ulkesinde yabanci yatirimci olarak ka-
bul edilen gergek ve tuzel kisiler, Uluslarara-
si Yatinm Anlasmalari kapsaminda saglanan
tesvik ve korumalardan yararlanabilecek,
gerekmesi halinde ortaya cikan bir uyus-
mazligr s6z konusu anlasmada duzenle-
nen uyusmazlik ¢6zum yoluna goéturebile-
cektir.

B. Uluslararasi Yatirhm
Antlasmalari’na Hakim Olan
ilkeler

Uluslararasi Yatinm Antlagmalarn’nda amag-
lanan yabanci yatinmcilarin ve yatinmin

MAKALELER

A

DiPNOT

2 http://www.erdem-erdem.av.tr/yay-
inlar/hukuk-postasi/yatirimlarin-tes-
viki-ve-korunmasina-iliskin-ikili-anlas-

malar/ (Erisim Tarihi, 09.01.2022).

3  http://www.erdem-erdem.av.tr/yay-
inlar/hukuk-postasi/yatirimlarin-tes-
viki-ve-korunmasina-iliskin-ikili-anlas-

malar/ (Erigim tarihi, 09.01.2022).
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eign investors and the investment itself,
many international principles for pro-
tection are regulated as provisions in
International Investment Treaties. These
principles and their reflections in the In-
ternational Investment Treaties will be
evaluated below.

1. National Treatment

The principle of national treatment generally
means that a state that is a party to the Inter-
national Investment Treaty provides at least
the same protection to foreign investors as it
applies to its own nationals. In accordance
with this principle, it is accepted that the for-
eign investor will be treated equally to the
domestic investor.

This principle manifests itself in all of the In-
ternational Investment Treaties, and as an
exemplary provision, Article 2.2 of the Treaty
on the Mutual Promotion and Protection of
Investments signed between the Republic
of Turkey and Turkmenistan® is as follows:
“Each Party shall accord to these invest-
ments, once established, treatment no less
favourable than that accorded in similar situ-
ations to investments of its investors or to in-
vestments of investors of any third country,
whichever is the most favourable.”

The term of “its investors” in the article
points to the reflection of the principle of na-
tional treatment as a provision in the Interna-
tional Investment Treaty.

2. Fair and Equitable Treatment

The principle of fair and equitable treat-
ment has been considered by some to
be one of the elements of the minimum
standard required by international law to
be applied to foreign investors and their
property®. The scope of the principle in
question has been interpreted differently
by state officials, arbitrators and lawyers’.
In our opinion, the fair and equitable treat-
ment to be applied to foreign investors in
the field of international protection of in-
vestments should be interpreted in accor-
dance with the standards drawn by inter-
national law, not separately for each state,
and the foreign investor should be treated
in this way.

The principle of fair and equitable treatment
also manifests itself in the International In-
vestment Treaties, and it is expressed in

kendisinin korunmasi oldugundan, koruma
amacli bircok uluslararasi ilke Uluslararasi
Yatinm Antlagmalan icerisinde hukam ola-
rak duzenlenmektedir. Makalemizin bu bo-
lumunde s6z konusu ilkeler ve Uluslararasi
Yatirrm Antlasmalari’'ndaki yansimalan ele
alinacaktir.

1. Milli Muamele

Milli muamele ilkesi genel olarak, Uluslarara-
sI Yatinm Antlagsmasi’'na taraf olan bir devle-
tin kendi vatandasina uyguladigi korumayi
asgari olarak yabanci yatirrmciya da sagla-
masl anlamina gelmektedir. Bu ilke uyarin-
ca, yabanci yatinmcinin yerli yatirmciyla esit
islem gorecegi kabul edilmis olur®.

Bu ilke, Uluslararasi Yatinm Antlasmalar’nin
tumunde kendini gostermekte olup, 6rnek
hakam olarak Turkiye Cumhuriyeti ile Tark-
menistan arasinda imzalanan Yatinmlarin
Karsilikli Tesviki ve Korunmasi Antlasma-
si'nin® 2.2. maddesi agagidaki gibidir:

“Her bir Taraf, gerceklesmis olan yatirmla-
ra; kendi yatinmcilarinin ya da herhangi bir
Ucuncu ulkenin yatinmcilarinin yatirnmlari-
na, benzer durumda, uygulanandan -hangi-
sidaha elverisliise- daha az elverigli olmayan
bir muamele uygulanmasini saglayacaktir.”

Maddede gecen “kendi yatirmcilarinin®
kavrami, milli muamele ilkesinin Uluslararasi
Yatinm Antlagsmasi’nda hukam olarak yansi-
masina isaret etmektedir.

2. Adil ve Hakkaniyete Uygun
Muamele

Adil ve hakkaniyete uygun muamele ilkesi,
kimileri tarafindan yabanci yatinmciya ve
onun mallarina uygulanacak, uluslararasi
hukukun gerektirdigi minimum standardin
unsurlarindan biri olarak sayilmistir®. S6z
konusu ilkenin kapsami devlet yetkilileri,
hakemler ve hukukcular tarafindan farkl
sekillerde yorumlanmistir’. Kanaatimizce,
yatinmlarin uluslararasi anlamda korunma-
sini konu alan bir alanda, yabanci yatinmci-
ya uygulanacak adil ve hakkaniyete uygun
muamelenin, her bir devlet 6zelinde ayri ola-
rak degil, uluslararasi hukukun c¢izdigi stan-
dartlar uyarinca yorumlanmasi ve yabanci
yatinmciya bu yonde muamele gosterilmesi
gerekmektedir.
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the introductory part of the Agreement on
the Mutual Promotion and Protection of In-
vestments between the Republic of Turkey
and the Syrian Arab Repubilic?, “In order to
maintain a stable investment environment
and ensure the most effective use of eco-
nomic resources, agreeing that investments
should be treated fairly and equitably...” and
in 2.2 of the same agreement as, “Invest-
ments of investors of each Party shall at all
times be subject to fair and equal treatment
and enjoy full protection in the territory of
the other Party.”.
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Adil ve hakkaniyete uygun muamele ilke-
si de Uluslararasi Yatinm Antlagmalar’nda
kendini gostermekte olup, Turkiye Cumhu-
riyeti ve Suriye Arap Cumhuriyeti Arasinda
Yatinmlarin Karsilikli Tesviki ve Korunmasina
iliskin Anlasma’ning giris bolumunde “istikrar-
li bir yatinm ortami surdurmek ve ekonomik
kaynaklarin en etkin bicimde kullaniimalarini
saglamak Uzere, yatinmlarin adil ve hakkaniye-
te uygun muameleye tabi tutulmasi gerektigi
hususunda mutabik kalarak..” denilerek ve
ayni anlagmanin 2.2. maddesinde “Her bir Ta-
rafin yatinmcilannin yatinmlar her zaman adil
ve esit muameleye tabi olacak ve diger Tarafin
Ulkesinde tam korumaya sahip olacaktir.” sek-
linde ifade edilmistir.

The principle of national treatment generally means that a
state that is a party to the International Investment Treaty
provides at least the same protection to foreign investors as it

applies to its own nationals.

Milli muamele ilkesi genel olarak, Uluslararasi Yatirim
Antlasmasi’na taraf olan bir devletin kendi vatandasina
uyguladig1 korumay asgari olarak yabanci yatirnmciya da

saglamasi anlamina gelmektedir.

3. Full Protection and Security

The full protection and security standard is
a principle on the protection of states from
physical and legal interference with foreign
investors. Concerning the field of interna-
tional investment, providing protection and
security to the foreign investor in the host
country is of course very important for the
existence of international investments. The
foreign investor needs a guarantee that
there will be no unexpected physical or le-
gal interventions in the activities it performs.
The concept of full protection and security
is intertwined with the principle of fair and
equitable treatment, which is generally
thought to have a wider scope®. As a matter
of fact, in Article 2.2 of the aforementioned
Agreement on the Mutual Promotion and
Protection of Investments Between the Re-
public of Turkey and the Syrian Arab Repub-
lic, it is seen that the concepts of "fair and
equal treatment" and "full protection" are
used in the same sentence. The provision

3. Tam Koruma ve Guvenlik

Tam koruma ve guvenlik standardi, devlet-
lerin yabanci yatinmciya yonelik fiziksel ve
yasal mudahalelerden korunmasina iligskin
bir ilkedir. Uluslararasi yatinm alanina ilis-
kin olarak yabanci yatinmciya ev sahibi tl-
kede koruma ve guvenlik saglanmasi pek
tabi uluslararasi yatinmlarin varligi icin ¢ok
o6nemlidir. Yabanci yatinmcinin, icra ettigi
faaliyetlere fiziki ya da yasal olarak beklen-
medik mudahalelerde bulunulmamasi ko-
nusunda garanti ihtiyaci bulunmaktadir.
Tam koruma ve guvenlik kavrami, genellik-
le kapsami daha genis oldugu dusunulen
adil ve hakkaniyete uygun muamele ilkesi
ile ic ice degerlendirilmektedir®. Nitekim,
yukarida bahsedilen, Turkiye Cumhuriyeti
ile Suriye Arap Cumhuriyeti Arasinda
Yatirimlarin Karsilikli Tesviki ve Korun-
masina iliskin Anlagsma’nin 2.2. madde-
sinde “adil ve esit muamele” ile “tam
koruma” kavramlarinin ayni cumle igeri-
sinde kullanildigi gorulmektedir. Madde-
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DiPNOT
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“No Party shall in any way impede the man-
agement, maintenance, use, disposal, ex-
pansion or disposal of such investments by
unreasonable or discriminatory measures”
in the continuation of the Article defines the
scope of the principle of full protection and
security.

It could be said that the concepts that form
the basis of the principle of full protection
and security, which are regulated similarly
in most of the International Investment Trea-
ties, are the obligation not to take unreason-
able and discriminatory measures. With the
existence of this principle, the parties must
not undertake unreasonable and discrim-
inatory measures to each other's investors
and to act fair and equal.

4. Expropriation

Since the purpose of investment from for-
eign countries is to both add value to the
host state and earn money as a result of
commercial activity, the exposure of the said
investment to actions such as expropria-
tion or nationalization poses a great risk for
the foreign investor. It cannot be expected
of a foreign investor to operate in a healthy
manner in an environment where his or her
investment is under the threat of expropri-
ation at any moment. For this reason, there
are some regulations in the International
Investment Treaties that will protect the for-
eign investor from the actions of the host
state, such as expropriation.

For an example of the regulations in ques-
tion, article 6 titled "Expropriation” of the
Treaty on the Mutual Promotion and Protec-
tion of Investments Between the Republic
of Turkey and the Russian Federation is as
follows:

1. Investments made by an investor of one
Contracting Party in the territory of the other
Contracting Party; shall not be expropriated,
nationalized or expropriated or nationalized,
exceptin cases where itis done in the public
interest, in accordance with the legislation
and the general principles of treatment set
forth in Articles Il and Il of this Agreement,
in a non-discriminatory manner, provided
that it is accompanied by the payment of
timely, adequate and effective compensa-

nin devaminda yer alan “Hicbir Taraf bu gibi
yatinmlarin  yonetimine, surdurulmesine,
kullanimina, tasarrufuna, genisletilmesine
veya elden cikarilmasina makul olmayan
veya ayrimcl tedbirlerle hicbir sekilde engel
olmayacaktir.” ifadesi ise tam koruma ve gu-
venlik ilkesinin kapsamini belirlemektedir.

Uluslararasi Yatirrm Antlagsmalari’nin cogun-
da benzer sekilde duzenlenen tam koruma
ve guvenlik ilkesine esas tegkil eden kavram-
larin makul olmayan ve ayrimci tedbir alma-
ma yukumlulagu oldugu soéylenebilecektir.
S6z konusu ilkenin varlidi ile taraf devletler,
birbirlerinin yatinmcilarina makul olmayan
ve ayrimci tedbirler almama, bir nevi adil ve
hakkaniyetli davranma taahhudu altina gir-
mektedir.

4. Kamulastirma

Yabanci ulkelerden gelen yatinrmin amaci,
hem ev sahibi devlete bir deger katmak hem
de yatinmcinin ticari faaliyet sonucu para
kazanmasi oldugundan, s6z konusu yatiri-
min kamulastirma ya da devletlestirme gibi
aksiyonlara maruz kalmasi yabanci yatirim-
c1 agisindan buyuk risk teskil etmektedir.
Yabanci yatinmcinin, yatinminin her an ka-
mulastirma tehdidi altinda oldugu bir or-
tamda saglikli sekilde faaliyette bulunmasi
pek tabi ondan beklenemez. Bu sebeple
Uluslararasi Yatinm Antlasmalan’nda, ya-
banci yatirnmciyi ev sahibi devletin kamu-
lastirma benzeri aksiyonlarindan koruya-
cak birtakim duzenlemelere yer verilmigtir.

S6z konusu duzenlemelere 6rnek vermek
gerekirse, Turkiye Cumbhuriyeti ile Rusya
Federasyonu Arasinda Yatinmlarin Karsi-
likli Tesviki ve Korunmasina iligkin Anlas-
ma’nin “Kamulastirma” baslikli 6. maddesi
asagidaki gibidir:

“1. Bir Akit Taraf yatinmcisinin diger Akit
Tarafin ulkesinde yaptigi yatinmlar; kamu
yarari ¢ercevesinde, mevzuata ve bu An-
lasmanin lI'nci ve IlI'Unct maddelerinde
belirtilen muamelenin genel ilkelerine
uygun olarak, ayrimci olmayacak bigim-
de, zamaninda, yeterli ve etkin tazminat
o6demesi ile birlikte olmak kaydiyla yapilan
haller disinda, kamulastirilmayacak, dev-
letlestirilmeyecek veya kamulastirma ya
da devletlestirme benzeri etkiler yaratan
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tion. will not be subjected to practices that
create similar effects (such practices will be
referred to as expropriation hereinafter).

2. The compensation will be equal to the
actual value of the expropriated investment
at the time the expropriation decision is tak-
en or the imminent expropriation is learned.
Compensation shall be paid without delay
and shall be fully realizable and freely trans-
ferable. In case of delay, the compensation
will include interest until the payment date.”

When the provision is examined, it is stated
that expropriation by the host state within
the scope of the protection of foreign inves-
tors can only be made in a non-discrimina-
tory manner, together with the payment of
timely, adequate and effective compensa-
tion. In addition, the principles of compensa-
tion to be paid to the foreign investor in case
of expropriation have been specified, and it
is clear that the purpose of these principles
is to protect the foreign investor against the
powerful host state.

5. Most Favored Nation Clause

As with the other principles that dominate
the International Investment Treaties, the
main aim to be achieved with the Most Fa-
vored Nation Clause is to ensure that there
is no discrimination between domestic and
foreign investors. So much so that the states
that are party to the International Investment
Treaties, which include the Most Favored
Nation Clause, are obliged to provide un-
conditionally to the investors of other states
a favorable regime that any other state rec-
ognizes for its investors.

To explain the subject with an example,
when the Treaty Between the United States
Of America And the Repubilic Of Turkey Con-
cerning The Reciprocal Encouragement
And Protection Of Investments™ is exam-
ined, Article 2.1 of this agreement is as fol-
lows: “Each Party shall permit in its territory
investments, and activities associated there-
with, on a basis no less favorable than that
accorded in like situations to investments of
nationals or companies of any third country,
and within the framework of its laws and
regulations, no less favorable than that ac-

ULUSLARARASI YATIRIM SOZLESMELERI VE
YATIRIMCI - DEVLET UYUSMAZLIKLARI

uygulamalara (bu tar uygulamalar bundan
sonra kamulastirma olarak anilacak) tabi
tutulmayacaktir.

2. Tazminat, kamulastirilan yatinmin kamu-
lastirma kararinin alindigr veya yakin ka-
mulastirmanin 6grenildigi zamanki gergek
degerine esit olacaktir. Tazminat, gecik-
meksizin 6denecegi gibi tamamen gercek-
lestirilebilir ve serbestce transfer edilebilir
olacaktir. Gecikme halinde tazminat 6deme
tarihine kadar faiz icerecektir.”

Madde incelendiginde yabanci yatinmcinin
korunmasi kapsaminda ev sahibi devlet ta-
rafindan kamulastirmanin yalnizca aynmci ol-
mayacak bi¢imde, zamaninda, yeterli ve etkin
tazminat 6demesi ile birlikte yapilabilecegi be-
lirtilmis, bu kriterler saglanmadigi takdirde ka-
mulastirmaya izin verilmeyecegi duzenlenmis-
tir. Ayrica, kamulastirma yapilmasi durumunda
yabanci yatinmciya o6denecek tazminatin
esaslar belirtilmis olup, s6z konusu esaslarin
amacinin yabanci yatinmciyi guclu olan ev sa-
hibi devlet kargisinda korumak oldugu aciktir.

5. En Cok Gdzetilen Ulus Kaydi

Uluslararasi Yatinm Antlasmalari’'na hakim
olan diger ilkelerde oldugu gibi, En Cok
Gozetilen Ulus Kaydi ile de ulasilmak iste-
nen ana amag yerli ve yabanci yatinmcilar
arasinda ayrim yapilmamasini saglamaktir.
Oyle ki En Cok Gozetilen Ulus Kaydi'ni ige-
ren Uluslararasi Yatinm Antlasmalari’'na taraf
olan devletler, herhangi bir baska devletin
yatirmcisina tanidigi elverisli bir rejimi kosul-
suz olarak diger devletlerin yatinmcilarina
da saglamak ile yukumlu kilinmaktadir.

Konuyu bir 6rnek ile aciklamak gerekirse,
Turkiye Cumbhuriyeti ile Amerika Birlesik
Devletleri Arasinda Yatinmlarin Karsilikli
Tesviki ve Korunmasina Dair Antlagsma'™
incelendiginde, antlasmanin 2.1. madde-
sinde; “Taraflardan her biri, Gguncu bir
ulkenin vatandas ve sirketlerinin benzer
yatirimlarina uygulanandan daha az elve-
risli olmamak kaydiyla ve kendi kanun ve
yonetmelikleri ¢ercevesinde, kendi ulkesi-
nin vatandas ve sirketlerinin yatinmlarina
uygulanandan daha az elverigli sartlarda
olmamak kaydiyla, kendi tlkesinde yatirim-
lara ve ilgili faaliyetlere musaade edecektir.”
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corded in like situations to investments of its
own nationals and companies.”. The Repub-
lic of Turkey and the United States of America
are under the obligation not to provide less
favorable conditions to each other's inves-
tors than those provided to investors of other
states, with the expression “no less favorable
than that accorded in like situations to invest-
ments of nationals or companies of any third
country” in the aforementioned Article.

With the existence of the provision in ques-
tion, an investor of one of the contracting
states may have a dispute with the host state
based on the provisions of the host state's
agreements with other states, which are
more favorable for its own situation. Thus,
it is aimed that a state party approach all
foreign investors in its territory equally and
without discrimination. However, it should
be noted that the Most Favored Nation
Clause could be regulated as applicable to
all matters specified in a contracting state's
agreement, and contracting states may
choose to limit the scope of such a clause
as well. As a matter of fact, in the bilateral
investment treaty between Argentina and
Spain, it was stated that the aforementioned
clause would be applied to "all matters reg-
ulated in the agreement"”, while the bilater-
al investment treaty between Russia and
England limited the scope of the clause to
"management, maintenance, use, exploita-
tion or disposal of investments"'2

Another issue related to the Most Favored
Nation Clause is the debate whether the
standard in question could be applied to the
procedural provisions of the International
Investment Treaties. Although there are ar-
bitral decisions with different results on this
issue, the decision of the arbitral proceed-
ings known as ‘Maffezini v. Spain’ before
the International Center for Settlement of
Investment Disputes (“ICSID”) has been an
important turning point for international in-
vestment disputes all over the world. In the
aforementioned case, Argentine national
Maffezini applied to for arbitration before
ICSID regarding his investment in Spain and
argued that the dispute resolution provision
in the bilateral investment treaty between
Spain and Chile should be applied, based
on the Most Favored Nation Clause under
the bilateral investment treaty between
Argentina and Spain. As a result of its ex-
aminations, the arbitral tribunal stated
that the provisions on dispute resolution
are not only procedural provisions, on
the ground that the provisions on dispute

ifadesi yer almistir. S6z konusu maddede yer
alan “a¢uncu bir alkenin vatandas ve sirket-
lerinin benzer yatinmlarina uygulanandan
daha az elverisli olmamak kaydiyla” ifadesi
ile Turkiye Cumhuriyeti ve Amerika Birlesik
Devletleri birbirlerinin yatinmcilarina, bagka
devletlerin yatinmcilarina sagladiklan sart-
lardan daha az elverigli sartlar saglamamak
yukumlulugu altina girmislerdir.

S6z konusu hakmun varligi ile taraf devlet-
lerden birinin yatinmcisi ev sahibi devlete
kars! bir uyusmazligi, ev sahibi devletin di-
ger devletlerle olan anlagsmalarinda yer alan
ve kendi durumu agisindan daha elverisli
olan hukumlere dayanabilmektedir'. Boy-
lece, bir taraf devletin, ulkesindeki tim
yabanci yatirnmcilara esit ve ayrim yapma-
dan yaklasmasi amaclanmaktadir. Ancak
belirtmek gerekir ki, En Cok Gozetilen Ulus
Kaydi, taraf devletlerin anlagsmasinda du-
zenlenen tum konulara uygulanabilecegi
gibi, taraf devletler s6z konusu kaydin kap-
samini sinirlandirmayi da segebilirler. Nite-
kim, Arjantin ile ispanya arasindaki ikili an-
lasmaya bakildiginda s6z konusu kaydin
“anlagsmada duzenlenen tim konularda”
uygulanacag belirtilmis iken, Rusya ve in-
giltere arasindaki ikili anlagsma s6z konusu
kaydin kapsamini “yatirimlarin yonetimi,
surdurulmesi, kullanilmasi, yararlanilmasi
veya elden cikarilmasi” konulari ile sinir-
landirmigtir'2.

En Cok Gozetilen Ulus Kaydi ile ilgili bir di-
ger husus, s6z konusu standardin Uluslara-
rasi Yatinm Antlagsmalari'nda yer alan usul
hukamlerine uygulanip uygulanamayacagi
tartismasidir. Bu konuda birbirinden farkli
sonuglar elde edilen hakem kararlart mevcut
olmakla birlikte, Maffezini v. ispanya olarak
anilan ve Uluslararasi Yatinm Uyusmazlik-
lart Cozum Merkezi (“ICSID") nezdinde go-
ralen yargilamanin sonucu, tum dunyada
uluslararasi yatinm uyusmazliklari agisindan
onemli bir donum noktasi olmustur. S6z ko-
nusu davada Arjantin vatandasl Maffezini,
ispanya’da yaptigi yatinmi ile ilgili olarak
ICSID nezdinde tahkim yoluna bagvurmus ve
ispanya ile Sili arasindaki ikili anlasmada yer
alan uyusmazlik ¢oézumune iliskin hukmun
Arjantin ile ispanya arasindaki ikili anlasmada
yer alan En Cok Gozetilen Ulus Kaydi'na da-
yanilarak uygulanmasi gerektigini savunmus-
tur. Hakem heyeti, incelemeleri sonucunda
Uluslararasi Yatinm Antlasmalar’'nda yer alan
uyusmazlik ¢ézumune iliskin hukumlerin de
yabanci yatinmlarin korunmasina iliskin olma-
sI ve uyusmazlik ¢6zumunun de yatinmciya
uygulanan muamelenin bir parcasi oldugu
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resolution in the International Investment
Treaties are also related to the protection
of foreign investments and that dispute
resolution is also a part of the treatment
applied to the investor and concluded
that the provision of investment should be
evaluated within the scope of securing the
rights of the investor’.

Although there are cases unlike Maffezini v.
Spain, where it is concluded that the dispute
resolution provisions under International In-
vestment Treaties shall not be applied to the
investors of other states within the scope of
the Most Favored Nation Clause', we are of
the opinion that the Most Favored Nation
Clause serves to the purpose of protection
of foreign investors and should be applied
in the field of dispute resolution in order to
protect the investor who is in the position of
the weak party.
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gerekcgesi ile uyusmazlik ¢cézumune iliskin
huktumlerin yalnizca usule iliskin huktumler
olmadigini belirterek, yatinmcinin uyusmazlik
¢OzUmune basvurma imkaninin saglanmasi-
nin yatinmeinin haklarinin gavence altina alin-
masi kapsaminda degerlendirilmesi gerektigi
sonucuna varmistir',

Yukarida anilan Maffezini v. ispanya karari-
nin aksine Uluslararasi Yatinm Antlagmala-
ri'nda yer alan uyusmazlik cézamane iliskin
huktmlerin En Cok Gozetilen Ulus Kaydi
kapsaminda baska devletlerin yatirrmcilar
icin uygulanmayacagi sonucuna varilmig
olan davalar da olsa da' En Cok Gozetilen
Ulus Kaydi'nin yabanci yatinmcilar koruma
amacina hizmet ettigi ve uyusmazlik ¢ozu-
mu alaninda da gugsuz taraf konumunda
olan yatinmcinin korunmasiicin uygulanma-
si gerektigi kanaatindeyiz.

With the existence of the provision in question, an investor of
one of the contracting states may have a dispute with the host
state based on the provisions of the host state's agreements with
other states, which are more favorable for its own situation.

S0z konusu hiikmiin varhg ile taraf devletlerden birinin
yatirimcist ev sahibi devlete karsi bir uyusmazhgl, ev sahibi
devletin diger devletlerle olan anlasmalarinda yer alan ve
kendi durumu acisindan daha elverisli olan hiikiimlere

dayanabilmektedir.

6. Settlement of Disputes

When the provisions on dispute resolutions
in the International Investment Treaties are
examined, it is seen that the said provisions
are related to the disputes between the
contracting states and the disputes be-
tween a contracting state and the investor
of the other contracting state. Disputes be-
tween the contracting states arise regard-
ing the interpretation of the provisions of
the treaty on the promotion and protection
of the investments in question. In this part
of our article, the methods of resolving the
disputes between one contracting state and
the investor of the other contracting state
will be examined.

6. Uyusmazlik Coziimune iliskin
Huakamler

Uluslararasi Yatinm Antlagsmalar’nda vyer
alan uyusmazlik ¢cozamune iliskin hukamler
incelendiginde, s6z konusu hukumlerin akit
devletler arasindaki uyusmazliklara ve bir
akit devlet ile diger akit devletin yatirmcisi
arasindaki uyusmazliklara iliskin olduklari
gorulmektedir. Akit taraflar arasinda ¢ikan
uyusmazliklar, s6z konusu yatirnmlarin tes-
viki ve korunmasina iliskin anlagsmanin hu-
kumlerinin yorumlanmasina iligkin ortaya
¢ctkmakta olup, makalemizin bu bélumunde
bir akit taraf ile diger akit tarafin yatinmcisi
arasinda ortaya cikan uyusmazliklarin ¢o6-
zum yollari incelenecektir.
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When the provisions of the International
Investment Treaties regarding the settle-
ment of disputes that may arise between
the contracting state and the investor of
the other contracting state are examined,
the relevant articles stipulate a notification
procedure (notice), after the notification
is made, a period is arranged in which the
parties will try to resolve the dispute by
amicable methods (cool-off period) and
the legal remedy(s) that can be applied by
the foreign investor in case the said dis-
pute cannot be resolved within the spec-
ified time. Under the International Invest-
ment Treaties, the party that can operate
the dispute resolution procedure is regu-
lated as the foreign investor, because the
host state is considered to be in a stronger
position.

When some of the International Investment
Treaties are examined, in Article 10 of the
Treaty on the Mutual Promotion and Pro-
tection of Investments between the Govern-
ment of the Republic of Turkey and the Gov-
ernment of the Russian Federation, it is seen
that the dispute resolution process should
start with a notification sent by the foreign
investor to the host state and that the parties
will resolve the dispute as amicably as pos-
sible, and if the dispute cannot be resolved
within six months following the notification
of the foreign investor, the dispute shall be
referred to i) a competent court or arbitration
court of the contracting party in which the
investment is made, ii) Stockholm Chamber
of Commerce Arbitration Institute or iii) an
arbitration tribunal to be established in ac-
cordance with the Arbitration Rules of the
United Nations Commission on Internation-
al Commercial Law (“"UNCITRAL"). As can be
seen from the article, the stages in the dis-
pute resolution provisions explained above
and generally regulated in International In-
vestment Treaties are reflected.

As per another International Investment
Treaty, when Article 9 of the Treaty on the
Mutual Promotion and Protection of Invest-
ments between the Republic of Turkey and
the Kingdom of Spain is examined, the dis-
pute procedure should begin with a notifica-
tion by the foreign investor, and the foreign
investor and the host state will resolve the
dispute in good faith through consultation
and negotiations. If the dispute cannot be
resolved within six months from the notifica-
tion date, the foreign investor can take it to

Uluslararasi Yatinm Antlagsmalarn’nin taraf
devlet ile diger taraf devletin yatinmcisi ara-
sinda ortaya c¢ikabilecek uyusmazliklarin
¢ozumune iliskin hukumleri incelendigin-
de ilgili maddelerin bir bildirim usult (noti-
ce) 6ngoérdugu, bildirim yapildiktan sonra
uyusmazlik taraflarinin dostane yéntemler
ile uyusmazligi ¢c6zume kavusturmaya call-
sacaklar bir surenin duzenlendigi (cool-off
period) ve s6z konusu uyusmazligin belir-
tilen surede ¢o6zume kavusturulamamasi
durumunda yabanci yatirmci tarafindan
basvurulabilecek yargi yolunun/ yollarinin
neler oldugunun belirtildigi gorulmektedir.
Uluslararasi Yatirrm Antlasmalari kapsamin-
da uyusmazlik ¢6zUmu proseduruna islete-
bilecek taraf yabanci yatinmci olarak duzen-
lenmigtir. Cunku, ev sahibi devletin guglu
konumda oldugu dusunulmektedir.

Bazi Uluslararasi Yatinm Antlasmalarn ince-
lendiginde, Turkiye Cumhuriyeti Hukumeti
ile Rusya Federasyonu Hukumeti Arasinda
Yatinmlarin Karsilikli Tesviki ve Korunmasi
Anlagmasi’'nin 10. maddesinde uyusmazlik
¢6zUm surecinin yabanci yatinmci tarafin-
dan ev sahibi devlete iletecegi bir bildirim ile
baslayacagi, uyusmazligin taraflarinin séz
konusu uyusmazligi mumkan oldugunca
dostane ¢6zum yontemleri ile cézmeye cali-
sacaklari, uyusmazligin yabanci yatinmeinin
bildiriminden itibaren alti ay icerisinde ¢o-
zumlenememesi durumunda ise uyusmazli-
gini) yatinmin tlkesinde yapildig akit tarafin
yetkili mahkemesi ya da tahkim mahkemesi-
ne, ii) Stockholm Ticaret Odasi Tahkim Ensti-
tusu’ne ya da iii) Birlesmis Milletler Uluslara-
rasi Ticaret Hukuku Komisyonu'nun Tahkim
Kurallarina (“UNCITRAL") gore kurulacak bir
tahkim mahkemesi nezdine géturulebilece-
@i duzenlenmistir. Maddeden gorulecegi
Uzere, yukarida acgiklanan ve genel olarak
Uluslararasi Yatinm Antlasmalari’'nda duzen-
lenen uyusmazlik ¢ozumune iliskin hukam-
lerde yer alan agamalar yansitilmistir.

Bagska bir Uluslararasi Yatinnm Antlagsmasi ola-
rak Turkiye Cumbhuriyeti ile ispanya Krallig
Arasinda Yatinmlarin Karsilikli Tesviki ve Ko-
runmasi Anlagsmasi‘'nin 9. maddesi incelen-
diginde uyusmazlik prosedtrintn yabanci
yatinmci tarafindan yapilacak bir bildirim ile
baslayacagi, yabanci yatinmci ile ev sahibi
devletin s6z konusu uyusmazligi iyi niyetle
istisare ve muzakereler yoluyla ¢cozimleme-
ye calisacaklar, uyusmazligin bildirim tari-
hinden itibaren alti ay icerisinde ¢cozumlene-
memesi durumunda ise yabanci yatinmcinin
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i) the arbitral tribunal of the Paris Internation-
al Chamber of Commerce, ii) UNCITRAL, and
ICSID if both contracting states have signed
the contract. In the bilateral investment trea-
ty between the Russian Federation and
the Republic of Turkey, it is stated that the
local court or arbitration can be applied,
and in this treaty, with the provision, “On
condition that if the relevant investor has
brought the dispute to the judicial courts
of the Party that is party to the dispute;
either the final decision must not have
been taken within one year or the inves-
tor must have abandoned his case,” it is
stated that applying to the local court will
prevent referring to arbitration or applying
to arbitration will prevent referring to the
local court. The aforementioned provision
is explained by the concept of "fork on the
road" in some of the international invest-
ment treaties, and when applying to a lo-
cal court or arbitration within the scope of
International Investment Treaties contain-
ing similar provisions, the possibility of re-
sorting to the unpreferred way disappears.

As it can be understood from the provisions
on dispute resolution given as an example
above, disputes within the scope of Interna-
tional Investment Treaties can be brought
before institutions other than local courts
and accepted worldwide such as the Stock-
holm Chamber of Commerce Arbitration
Institute, the Arbitration Court of Paris In-
ternational Chamber of Commerce, ICSID
and an arbitral tribunal constituted as per
UNCITRAL rules. In this senseg, International
Investment Treaties are embodied as docu-
ments in which the parties declare their will
to arbitrate, and the foreign investor in a
weak position is protected by opening the
way for the dispute to be brought to arbitra-
tion by the foreign investor, with the foreign
investor's declaration of arbitration will. In
practice, it is not common for a foreign in-
vestor to take the dispute to the host state's
local court, since it is unlikely that the host
state's domestic court will rule against the
host state. For this reason, it is seen that
foreign investors take their disputes to arbi-
tration and the most prominent institution
in this field is ICSID.

ULUSLARARASI YATIRIM SOZLESMELERI VE
YATIRIMCI - DEVLET UYUSMAZLIKLARI

i) Paris Uluslararasi Ticaret Odasi'nin hakem
mahkemesine, i) UNCITRAL nezdine ve her
iki akit devletin de sozlesmeyiimzalamis olma-
lan halinde ICSID nezdine goéturebilecegi du-
zenlenmistir. Rusya Federasyonu ile Turkiye
Cumhuriyeti arasindaki ikili anlasmada yerel
mahkeme ya da tahkime gidilebilecedi belir-
tilmis, isbu antlasmada ise; “Su sartla ki, eger
ilgili yatinmci uyusmazligl, uyusmazliga taraf
olan Tarafin adli mahkemelerine géturmusse;
ya nihai kararn bir yil icinde alinmamig olma-
si ya da yatinmcinin davasindan vazgecmis
olmasi gerekir.” hukmu ile yerel mahkemeye
basvurmanin tahkime gitmeyi ya da tahkime
basvurmanin yerel mahkemeye gitmeyi 6nle-
yecegi belirtilmistir. S6z konusu hukum, ulus-
lararasi yatinm antlagmalarinin  bazilarinda
karsimiza ¢ikan “fork on the road” kavrami ile
aciklanmakta olup, benzer hakuamleri iceren
Uluslararasi Yatinrm Anlagsmalan kapsaminda
yerel mahkemeye ya da tahkime gidildiginde,
tercih edilmeyen yola bagsvurma olanag orta-
dan kalkmaktadir.

Yukarida o6rnek olarak verilen uyusmazlik
¢o6zumune iliskin hukamlerden de anlasila-
cag Uzere, Uluslararasi Yatinm Antlagmalari
kapsaminda uyusmazliklar yerel mahkeme-
ler disinda tum dunyada kabul géren Sto-
ckholm Ticaret Odasi Tahkim Enstitusu, Paris
Uluslararasi Ticaret Odasi'nin hakem mahke-
mesi, ICSID gibi kurumlar nezdine géturule-
bilmekle birlikte UNCITRAL kurallar uyarinca
olusturulacak bir hakem heyetince de ¢6ziime
kavusturulabilecektir. Bu anlamda Uluslarara-
sI Yatinm Antlasmalari, taraf devletlerin tahkim
iradelerini agikladiklan doktumanlar olarak vu-
cut bulmakta, yabanci yatinmcinin da tahkim
iradesini aciklamasi ile uyusmazligin yabanci
yatinme tarafindan tahkime goéturalmesinin
Onu agilarak gugsuz konumdaki yabanci yati-
nmci korunmaktadir. Pratikte, yabanci yatinm-
cinin uyusmazlig ev sahibi devletin yerel mah-
kemesi nezdine goturmesi pek de karsilasilan
bir durum degildir, cunka ev sahibi devletin
yerel mahkemesinin ev sahibi devlet aleyhine
karar vermesi pek de muhtemel gézukme-
mektedir. Bu sebeple yabanci yatinmcilarnn
uyusmazliklar tahkim yoluna géturdukleri ve
bu alanda en ¢cok 6ne ¢ikan kurumun ICSID
oldugu gorulmektedir.
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INTERNATIONAL INVESTMENT AGREEMENTS AND
INVESTOR-STATE DISPUTES

1. 1ICSID

One of the highly essential qualifications of
international investment agreements from
the investor’s perspective is the dispute res-
olution mechanisms determined by such
agreements. Within the scope of the interna-
tional investment agreements, different am-
icable resolution methods, which direct to
conciliation and arbitration, are determined
for the disputes between the host state and
the investor as an alternative to the conven-
tional diplomatic resolution methods. ICSID,
being determined as the official arbitration
institution under numerous International In-
vestment Agreements, has become one of
the most prominent amicable dispute reso-
lution methods.

ICSID was established by the Convention on
the Settlement of Investment Disputes be-
tween States and Nationals of Other States
("Convention”) which entered into force in
1966 under the auspices of the World Bank
Group, with the aim of creating an investment
environment that guarantees fair and equal
treatment for foreign investments within an
impartial and non-politic dispute resolution
system. Considering that the Convention was
signed and ratified by 155 states, as of 30 July
2020, it can easily be said that ICSID has be-
come a globally accepted institution.

Pursuant to Article 1 of the Convention, the
basis for the establishment of ICSID, the
purpose of ICSID is to provide an oppor-
tunity for the settlement of investment dis-
putes between the contracting states and
the investors of other contracting states
by means of conciliation and arbitration
in accordance with the provisions of the
Convention. The scope of the authority
given to ICSID for this purpose is deter-
mined by Article 25 of the Convention and
it is regulated that the jurisdiction of ICSID
extends to legal disputes arising from an
investment between a contracting state
and a national of other contracting states
who have submitted their written consent
regarding the dispute to ICSID. Pursuant
to the relevant article, in order for ICSID
to have jurisdiction within the scope of a
dispute, it must have jurisdiction over the
parties to the dispute (jurisdiction ratione
personae), jurisdiction over the subject of
the dispute (jurisdiction ratione materia),
and the parties must have written consent
regarding the authority of ICSID.

I11. ICSID

Uluslararasi yatinm soézlesmelerinin yati-
nmcilar agisindan yuksek 6énemi haiz 6zel-
liklerinden birisi de belirledikleri uyus-
mazliklarin ¢6zumu mekanizmalaridir.
Uluslararasi yatirm so6zlesmeleri kap-
saminda yatirimci ile ev sahibi devlet
arasindaki uyusmazliklarin ¢ézuamu igin
geleneksel diplomatik ¢6zum yontemle-
rine alternatif olarak uzlasma ve tahkime
yonlendiren farkli barisgil ¢6zum yollari
ongorulmektedir. Uluslararasi uyusmaz-
liklarin ¢6zomunde en ¢ok 6n plana ¢i-
kan bariscil ¢c6zum yollarindan birisi de
¢ok sayida Uluslararasi Yatirrm Antlas-
masi'nda resmi hakemlik kurumu olarak
belirlenen ICSID olmustur. ICSID, tarafsiz
ve siyasetten uzak bir uyusmazlik ¢é6zim
sistemi icerisinde yabanci vyatirmlara
adil ve esit muamele garantisi saglayan
bir yatirnm ortaminin yaratilmasi amaciy-
la Dunya Bankasi Grubu himayesinde
1966 yilinda yururluge giren Devletler ve
Diger Devlet Uyruklari Arasindaki Yatirim
Uyusmazliklarinin  C6zumu Soézlesmesi
("Sozlesme”) ile kurulmustur. Sozles-
me’'nin 30 Temmuz 2020 tarihi itibariy-
le 155 devlet tarafindan imzalandigi ve
onaylandigi'™ da g6z 6nune alindiginda
ICSID’in dunya capinda kabul géren bir
merkez haline geldigi sdylenebilecektir.

ICSID'in kurulusuna esas olan S6zlesme'nin
1. maddesi uyarinca ICSID’in amaci; S6z-
lesme hukumleri ile uyumlu olarak akit
devletler ile diger akit devletlerin yati-
rimcilari arasindaki yatirirm uyusmazlikla-
rinin uzlasma ve tahkim yollar ile ¢6zu-
lebilmesine olanak saglamaktir. ICSID’in
bu amac¢ dogrultusunda sahip oldugu
yetkinin kapsami ise Sozlesme'nin 25.
maddesi ile ¢izilmis ve ICSID’in yargila-
ma yetkisinin akit ulkeler ile uyusmazlik
haliyle ilgili yazili rizasini ICSID’e sunmus
olan diger akit devlet vatandaslar ara-
sinda yatirimlardan kaynaklanan hukuki
uyusmazliklan kapsayaca@i duzenlen-
mistir. ilgili madde uyarinca, ICSID'in bir
uyusmazlik kapsaminda yargi yetkisinin
dogabilmesiicinilgili uyusmazligin taraf-
lari bakimindan yetkili olmasi, uyusmaz-
ligin konusu bakimindan yetkili olmasi
ve taraflarin ICSID’in yetkisine dair yazili
rizalarinin bulunmasi gerekecektir’e.
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A. Jurisdiction Ratione Personae
of ICSID

In order for ICSID to have jurisdiction ratione
personae within the scope of a dispute, first
of all, the host state where the foreign in-
vestment is made must be a party to the
Convention. Moreover, the investor who
is a party to the dispute must be a nation-
al of one of the contracting states of the
Convention and not be a national of the
host state where the investment in dis-
pute is made. In that direction, investors
with dual nationality will not be able to
resolve their disputes with the host state
before ICSID if they also hold the nation-
ality of the host state.

B. Jurisdiction Ratione Materia
of ICSID

Jurisdiction ratione materia of ICSID is sub-
ject to 3 (three) separate conditions in itself.
These conditions can be listed as, the ex-
istence of a legal dispute, the necessity of
legal dispute to arise from an investment,
and a direct relationship between the invest-
ment and the legal dispute. In this context,
firstly, the concept of legal dispute should
be identified. Even though there isn't any
definition for legal disputes in the Conven-
tion, a legal dispute can briefly be expressed
as "two parties adopting opposing views
on whether a legal responsibility should be
fulfilled," when various decisions given by
different international judicial authorities
are examined". As for the determination of
the investment, although it is necessary to
make separate evaluations for each con-
crete case, it can be seen that the following
criteria stands out for the evaluation pro-
cess in the judgments given by ICSID: to
exist for a certain period of time, to provide
a measurable income to the investor, and to
carry a risk factor for both parties. Finally, a
direct relationship will be sought between
the investment and the legal dispute. What
is meant by the term “direct” here is not the
nature of the investment, but the necessity
for the legal dispute to directly arise from the
investment.

C. Consent of the Parties

Pursuant to the Convention, jurisdiction of
ICSID is dependent on the existence of the
written consent of both parties. In this con-
text, it will not be possible for the parties to
unilaterally withdraw their given consent.

ULUSLARARASI YATIRIM SOZLESMELERI VE
YATIRIMCI - DEVLET UYUSMAZLIKLARI

A. ICSID’in Kisi Bakimindan Yargi
Yetkisi

ICSID’in bir uyusmazlik kapsaminda kisi ba-
kimindan yetkili olmasi i¢in dncelikle yaban-
cryatinmin gerceklestirildigi ev sahibi devle-
tin Sozlesme'ye taraf olmasi gerekmektedir.
Ayrica, uyusmazligin tarafi olan yatinmcinin
Sozlesme'ye taraf olan devletlerden birinin
uyrugunda olmasi ve uyusmazlik konusu
yatirmin gerceklestirildigi ev sahibi devletin
uyrugunu tasimiyor olmasi garttir. Bu dogrul-
tuda, ¢ift uyruga sahip olan bir yatinmci eger
aynl zamanda ev sahibi devletin uyrugunu
da tasiyor ise ev sahibi devlet ile olan uyus-
mazliklarini ICSID nezdinde ¢6zume kavusg-
turamayacaktir.

B. ICSID’in Konu Bakimindan
Yargi Yetkisi

ICSID'in konu bakimindan yetkili olmasi
kendi icerisinde 3 ayri kosula baglidir. Bu
kosullar, bir hukuki uyusmazligin varlig,
hukuki uyusmazligin yatinmdan kaynak-
lanmasi ve yatirim ile hukuki uyusmazlik
arasinda dogrudan bir iliskinin mevcut ol-
masi olarak siralanabilecektir. Bu kapsam-
da oncelikle hukuki uyusmazlik kavramini
incelemek gerekecektir. Hukuki uyusmaz-
ligin tanimi Soézlesme’de yer almiyor olsa
da uluslararasi yargida farkli merciiler ta-
rafindan verilen cesitli kararlar incelen-
diginde hukuki uyusmazlik 6zetle “iki
tarafin hukuksal bir sorumlulugun yerine
getirilip getirilmemesi konusunda karsit
gorus benimsemesi” olarak ifade edilebi-
lecektir. Yatirimin tespiti konusunda ise
her ne kadar her somut olay bazinda ayri
bir degerlendirme yapilmasi gerekli olsa
da ICSID'in vermis oldugu kararlarda be-
lirli bir sure devam etme, yatinmciya ol-
culebilir bir gelir saglama, her iki taraf i¢in
de bir risk 6gesi tagima kriterlerinin de-
gerlendirme asamasinda 6n plana ciktigi
soylenebilecektir. Son olarak ise yatirnm ile
hukuki uyusmazlik arasinda dogrudan bir
iliski aranacaktir. Burada “dogrudan” ifa-
desi ile kastedilen yatinmin niteligi degil,
hukuki uyusmazligin dogrudan yatirrmdan
kaynaklanmasi hususudur.

C. Taraflarin ICSID’in Yargi
Yetkisine Rizasi

Sozlesme uyarinca ICSID'in yarg yetkisi ta-
raflarin her ikisinin yazili nzasinin varligina
baglanmistir. Bu kapsamda taraflarca ve-
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EIGN STATES, WILL BE
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DISPUTES REGARDING
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FORE ICSID, PROVIDED
THAT THE ABOVE-MEN-
TIONED CONDITIONS
ARE MET.
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18 https:/icsid.worldbank.org/
news-and-events/news-releases/
icsid-releases-new-caseload-statis-
tics-2021-fiscal-year (Date of Access,
11.01.2022).

INTERNATIONAL INVESTMENT AGREEMENTS AND
INVESTOR-STATE DISPUTES

First of all, when we evaluate the issue
from the aspect of states, it should be not-
ed that signing, ratifying or accepting the
Convention does not by itself form a con-
sent. Today, states accept the jurisdiction
of ICSID through the dispute resolution
provisions of the International Investment
Agreements they sign. For example, we
can see that, subject to certain conditions
regarding the resolution of disputes, Tur-
key has accepted the jurisdiction of ICSID
in a significant amount of the investment
promotion and protection agreements
that it has signed with different states.

Investors who have investments in foreign
states, will be able to bring their disputes
regarding their investments to ICSID and
resolve such disputes before ICSID, pro-
vided that the above-mentioned condi-
tions are met. Considering the fact that the
total number of lawsuits filed before IC-
SID has increased to 8388 as of June 30,
2021, it can be seen that ICSID continues
to maintain importance for investors mak-
ing international investments.

IV. CONCLUSION

At this current point that world trade has
reached, international investments have be-
come indispensable financial resources for
both states and investors. Resolution of the
disputes arising from international invest-
ments is as important as the international
investments itself, for the continuation of
international trade. International Investment
Treaties, which aim to protect the weak in-
vestor and the investment itself against
the strong state, also contribute to the pro-
tection of international market conditions
besides the determinant position it holds
regarding the resolution of investor-state
disputes. Therefore, we believe that Interna-
tional Investment Treaties, which hold great
importance for the aspects of both interna-
tional trade and international investments,
will undoubtedly continue to maintain this
importance for a very long time.

rilen nzanin tek tarafli olarak geri alinmasi
mumkun olmayacaktir. Oncelikle, konuyu
devletler acisindan degerlendirdigimizde;
Sozlesme'yi  imzalamanin, onaylamanin
veya kabul etmenin tek basina riza anlami-
na gelmeyecegini belirtmek gerekir. Gunu-
muzde, devletlerin imzaladiklar Uluslararasi
Yatinm Sézlesmeleri’'nin uyusmazlik ¢ézam-
lerine iliskin hukumleri vasitasiyla ICSID'in
yarg yetkisini kabul ettikleri goérulmektedir.
Ornegin, Turkiye'nin muhtelif devletlerle
imzalamis oldugu yatinmlarin tesviki ve ko-
runmasi soézlesmelerinin énemli bir kismin-
da uyusmazliklann ¢ézumune iliskin olarak
belirli kosullar dahilinde ICSID’in yargi yetki-
sinin kabul edildigi gorulmektedir.

Yabanci devletlerde yatirrmda bulunan yati-
nmcilar, yukarida aciklanan sartlarin varligi
halinde yatinmlan ile ilgili uyusmazliklarini
ICSID'e taslyabilecek ve ICSID nezdinde ¢o-
zume kavusturabilecektir. 30 Haziran 2021
tarihi itibariyle ICSID acilan toplam dava sa-
yisinin 838'e yukseldigi'® gorulmekte olup,
ICSID'in uluslararasi yatinmlarda bulunan
yatinmcilar acisindan haiz oldugu 6nemi ko-
rumaya devam ettigi sdylenebilecektir.

IV. SONUC

Uluslararasi yatinmlar, dunya ticaretinin
geldigi noktada hem devletler icin hem de
yatinmcilari¢in vazgecilemez finans kaynak-
lan haline gelmistir. Uluslararasi yatirnmlar
ne kadar 6nemli ise, s6z konusu yatinmlar-
dan kaynaklanan uyusmazliklarin ¢6zumu
de uluslararasi capta ticaretin devami icin
bir o kadar 6nemlidir. Guglu devlet karsisin-
da gugsuz yatirimciyi ve yatirrmin kendisini
koruma amaciyla hareket eden Uluslararasi
Yatirrm Antlasmalari, yatinmci-devlet uyus-
mazliklarinin ¢6zumu hususunda belirleyici
olduklan kadar, uluslararasi piyasa kosullari-
nin korunmasina katki saglamaktadirlar. Bu
sebeple, halihazirda uluslararasi ticaret ve
yatinmlar agisindan buyuk énem arz eden
Uluslararasi Yatinm Antlagmalari, hi¢ suphe-
siz ki uzun bir sure daha 6nemini muhafaza
etmeye devam edeceklerdir.
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