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ABSTRACT

Nowadays, many disputes are subject to “Arbitra-
tion” proceedings. In this respect, arbitration prac-
tices are important and appear as a method of judi-
cial procedure thatisincreasing in value day by day.
For this reason, arbitration rules mostly include ex-
planations by establishing a consensus on the role
of the parties and the arbitrator in disputes subject
to arbitration, regarding the nationalities of these
subjects, which are of great importance in disputes.
In accordance with the Turkish Language Associ-
ation Dictionary, dependence (Tabiiyet) is defined
as an Arabic word as “attachment or dependence
on something or someone” or “Nationality”. Pursu-
ant thereto, it would not be wrong to say that the
word “dependence” can be expressed as nation-
ality in daily life. Accordingly, the rules regarding
the nationality of both parties and the arbitrator(s)
during the arbitration proceedings are in different
ways for each type of arbitration. Each arbitration
authority carries out these proceedings according
to its own rules and ensures that a set of rules is es-
tablished within this scope. In this context, the na-
tionality of the arbitrator and the parties within the
scope of arbitration proceedings has become our
subject of examination.
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OZET

Gunumuzde pek ¢ok uyusmazlik “Tahkim” yargi-
lamasina konu olmakta, bu bakimdan Tahkim uy-
gulamalari 6nem arz etmekte ve her gegen gun
degeri daha da artan bir yargilama yontemi olarak
karsimiza cikmaktadir. Iste bu nedenle Tahkim'e
konu uyusmazliklarda taraflarin ve hakemin rolu ko-
nusunda fikir birligi olusturularak tahkim kurallarina
gore uyusmazlikta buyuk oéneme sahip bu 6znele-
rin tabiiyetlerine iliskin aciklamalara cogunlukla yer
verilmistir. Tabiiyet, Turk Dil Kurumu So6zlugu uya-
rinca kaynaklarda Arapca bir kelime olarak “Bir seye
veya bir kimseye bagli olma yahut bagimlilik” veya
"Uyrukluk” olarak tanimlanmistir. Bu bakimdan ta-
biiyet kelimesinin gunluk yasamda milliyet olarak
ifade edilebilecegini sdylemek yanlis olmayacaktir.
Buna gore Tahkim yargilamasi sirasinda hem taraf-
larin hem de hakemin/ hakemlerin tabiiyetine dair
kurallar her bir Tahkim turt icin degisik sekillerde
cereyan etmektedir. Her bir Tahkim mercii kendi
kurallarina gore isbu yargilama faaliyetlerini yerine
getirmekte ve bu kapsamda kurallar butunu olustu-
rulmasini saglamaktadir. Bu kapsamda Tahkim yar-
gllamasi kapsaminda hakemin ve taraflarin tabiiyeti
inceleme konumuz haline gelmistir.

—=> ANAHTARKELIMELER

TAHKIM, TABIIYET, MILLIYET,
VATANDASLIK, HAKEM, TARAFLAR.
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DEPENDENCE OF THE ARBITRATOR AND THE PARTIES IN ARBITRATION

When arbitration is examined from many aspects, it is divided into different types.
Depending on whether there are foreign elements of the dispute, the types of arbitration

may be subject to national and international arbitration.

Tahkim pek cok yonden incelendiginde farkh acilardan tiirlere ayristirilmistir. Uyusmazhgin
yabanci unsurlarimin bulunup bulunmamasina gore tahkim tiirleri, ulusal ve uluslararasi
tahkime konu olabilecektir.

4

FOOTNOTE

1 Ergin Nomer, Nuray Eksi, GUnse-
li Oztekin Gelgel, “Milletlerarasi Tah-
kim Hukuku-Cilt 1”, Beta Publication,
Istanbul, November 2016, Page 1.

I.INTRODUCTION

These days, many legal disputes are tried to
be solved with different types of dispute res-
olution methods in the presence of judicial
authorities. When the parties to a dispute
over a claim are allowed by the legislation,
hereat, it comes to an agreement on this mat-
ter and they authorize private persons called
arbitrators to solve the dispute instead of
courts, and the final and binding resolution
of the dispute is made by the arbitrators,
this is called "Arbitration". To solve a dispute
through arbitration, two conditions must
be met at the same time. The first of these
conditions is that the dispute is suitable for
arbitration, and the second is that the parties
agree to settle the dispute between them
through arbitration’. Within the scope of the
New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
dated 10 June 1958, which has more than
160 parties and was approved by the Re-
public of Turkey with the Council of Minis-
ters Decision dated 15 August 1991 and
numbered 91/2151, it should be underlined
that the relevant arbitral award of the dis-
pute must be foreign and about commercial
matters. Except for this Convention, other
examples can be given that are international
conventions to which Turkey has become a
party regarding the arbitration proceedings,
these are; the Convention on the Settlement

I. GiRiS

Gunumuzde pek c¢ok hukuki uyusmazlik
degisik turde uyusmazlik ¢ozam yontemleri
ile yargi makamlari karsisinda ¢6zumlenme-
ye calisilmaktadir. Bir hak iddiasi Uzerinde
uyusmazlia dusen taraflarin mevzuatin
izin verdigi hallerde aralarinda bu konuda
anlagsma saglanmasi s6z konusu oldugun-
da uyusmazligin ¢6zUmunu mahkemeler
yerine hakem adi verilen 6zel kisilere birak-
malari ve uyusmazligin hakemler tarafindan
kesin ve baglayici sekilde cozumlenmesine
“Tahkim” denmektedir. “Bir uyusmazligin tah-
kim yoluyla ¢ézimlenebilmesi icin iki sartin
ayni anda gerceklesmis olmasi gerekmekte-
dir. Bu sartlardan ilki, uyusmazligin tahkime el-
verisli olmas, ikincisi ise taraflarin aralarindaki
uyusmazligin tahkim yoluyla ¢éztmlenmesi
konusunda” anlagsmalandir’. 10 Haziran 1958
Tarihli Yabanci Hakem Kararlarinin Taninmasi
ve icrasi Hakkindaki New York Konvansiyonu
kapsaminda 160 ulkeden fazla tarafi olan ve
Turkiye Cumhuriyeti‘'nin 15 Agustos 1991 ta-
rinli ve 91/2151 sayili Bakanlar Kurulu Karari
ile onayladigi bu Konvansiyona gore, ilgili
hakem kararinin yabanci ve uyusmazligin
ticari mahiyette olmasi gerektiginin alti gizil-
mistir. Bu Konvansiyon disinda Turkiye'nin
Tahkim yargilamasina dair taraf haline gel-
digi baskaca Uluslararasi Sozlesmeler de
bulunmaktadir, bunlara; Devletler ve Diger
Devletlerin Vatandaslan Arasindaki Yatinm
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of Investment Disputes Between States
and Nationals of Other States, and the Eu-
ropean Convention on International Com-
mercial Arbitration.

Inthis manner, itis obvious that the Repub-
lic of Turkey is trying to create common
mechanisms for arbitration by becoming
a party to international agreements like
other states in the new commercial world
order.

When arbitration is examined from many
aspects, it is divided into different types. De-
pending on whether there are foreign ele-
ments of the dispute, the types of arbitration
may be subject to national and international
arbitration. Article 407 of the Code of Civil
Procedure, numbered 6100, points out that
the execution area of arbitration in disputes
that are the subject of national arbitration
and states in the clause that arbitration will
find an execution area in disputes where
Turkey is determined. In international arbi-
tration, there is a foreign element that is re-
solved by an arbitrator or arbitral tribunal/
board as an alternative solution method.
In this arbitration method, the parties must
give their consent in order to resolve their
disputes with this method. Many of the for-
eign states enact arbitration laws to regulate
international arbitration processes that will
take place in their country. Arbitration laws
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Uyusmazliklarinin Cézamlenmesi Hakkinda
Konvansiyon, Milletlerarasi Ticari Hakemlik
Konusundaki Avrupa Konvansiyonu gibi
konvansiyonlar olarak 6rnek verilebilecektir.

Bu haliyle Turkiye Cumhuriyeti devletinin de
yeni ticari dinya duzeninde diger devletler
gibi uluslararasi anlagsmalara taraf olmak
yoluyla Tahkim’e iliskin ortak mekanizmalar
olusturmaya calistigi asikardir.

Tahkim pek cok yonden incelendiginde
farkli acilardan turlere aynistinilmistir. Uyus-
mazligin yabanci unsurlarinin  bulunup
bulunmamasina gore tahkim turleri, ulusal
ve uluslararasi tahkime konu olabilecek-
tir. Buna gore ulusal tahkim konu alaninin;
uyusmazlikta 6100 sayii Hukuk Muhake-
meleri Kanunu’'nun 407. maddesi isbu tah-
kimin uygulama alanina isaret etmekte olup,
hukumde bu tahkim yerinin Turkiye olarak
belirlendigi uyusmazliklarda uygulama ala-
ni bulacagi belirtilmistir. Uluslararasi Tahkim
yabancilik unsuru tasiyan hakem veya ha-
kem heyeti/ kurulu tarafindan ¢o6ztmlenen
bir alternatif ¢ozim yontemi olarak karsimi-
za cikmaktadir. Bu tahkim yonteminde, ta-
raflarin bu yontem ile uyusmazliklarini ¢oze-
bilmeleri icin nza vermeleri gerekmektedir.
“Yabanci devletlerin bircogu, tlkesinde ger-
ceklesecek uluslararasi tahkim sureglerini
hukuki duzenleme altina almak icin tahkim
kanunlari cikarmaktadir. Ulkelerin tahkim
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DEPENDENCE OF THE ARBITRATOR AND THE PARTIES IN ARBITRATION

of countries generally cover the validity con-
ditions of arbitration agreements, the objec-
tion of arbitration, the relations between ar-
bitration centres and courts, the limits of the
contribution and intervention of local courts
to the arbitration processes, the formation of
the arbitral tribunal, the rejection of the arbi-
trators, the objections to the authority of the
arbitrators and the results of the objection, the
authority of the arbitral tribunal to issue injunc-
tions; and they regulate the determination of
the rules to be applied to the arbitration pro-
cedure and principle, the form and material
scope of the decision, the remedies against
the decision and the arbitration expenses?.

In addition, since it is accepted that the in-
ternational arbitration processes are divided
into types in terms of organization, it will be
necessary to refer to Ad Hoc Arbitration and
Institutional Arbitration with their systemat-
ics the way they differ from each other in
this context. When the definition of Ad Hoc
Arbitration is given; it is the type of arbitration
in which the parties form the arbitrator and
the arbitral tribunal by themselves, without
being affiliated with any arbitration institution,
and in which they determine the proceed-
ings by themselves. It would be right to say
that the arbitration rules of the United Nations
International Commission on International
Commercial Law (“UNCITRAL") are widely
used in practice while the Ad Hoc Arbitration
method is practised. In this study, explana-
tions about UNCITRAL arbitration rules will be
given below. It will be necessary to say that
in Institutional Arbitration, which is another
type of arbitration and widely accepted, the
proceedings are carried out entirely at the
internationally accepted arbitration centres
with their own arbitration rules. The reason
why the parties prefer the Institutional Arbi-
tration method more is due to the fact that
they have a structure that is settled during
the resolution of disputes and the set of
rules has been determined. The Internation-
al Chamber of Commerce Arbitration Center
(“ICC Arbitration Center”), which is the most
frequently applied arbitration centre for dis-
pute resolutions; International Center for
Settlement of Investment Disputes (“"ICSID"),
Hong Kong International Arbitration Center
("HKIAC"), the London Court of Internation-
al Arbitration (“LCIA") and the Istanbul Arbi-
tration Center ("ISTAC"), which is one of the
prominent arbitration centres in the field of
international arbitration in our country; will
be examined among the Institutional Arbi-
tration centres concerning the nationalities
of the parties and the arbitrators.

kanunlar genel olarak, tahkim sozlesmele-
rinin gecerlilik sartlarni, tahkim itirazini, tah-
kim ile mahkemeler arasindaki iliskileri, yerel
mahkemelerin tahkim surecine katkisi ve
mudahalesinin sinirlarini, hakem heyetinin
olusumunu, hakemlerin reddini, hakemlerin
yetkisine yapilan itiraz ve itirazin sonuglarini,
hakem heyetinin tedbir karari verme yetkisi-
ni, tahkim usul ve esasina uygulanacak ku-
rallanin belirlenmesini, kararin sekli ve maddi
kapsamini, karara karsi basvuru yollarini ve
tahkim giderlerini” duzenlemektedir?

Ayrica Uluslararasi tahkim sureclerinin 6r-
gutlenme hali bakimindan turlere ayrildig
kabul edildiginden bu kapsamda birbirlerin-
den ayrilan sistematikleriyle Ad Hoc Tah-
kim yolu ile Kurumsal Tahkim yolundan
bahsetmek gerekecektir. Ad Hoc Tahkim
tanimi yapildiginda; taraflarin herhangi bir
tahkim kurumuna bagli olmaksizin hakem
ve hakem heyetini kendileri tarafindan
olusturdugu ve yargilama usulinu kendi-
leri tarafindan belirledikleri tahkim turu-
dar. Ad Hoc Tahkim yontemi ile yargilama
gerceklestirilirken Birlesmis Milletler Ulus-
lararasi Ticaret Hukuku Komisyonu (“UN-
CITRAL") tahkim kurallarinin uygulamada
cokca kullanildigini séylemek yanlis olma-
yacaktir. Calismamizda UNCITRAL tah-
kim kurallar hususunda asagida acikla-
malara yer verilecektir. Bir diger Tahkim
taru olan ve daha yaygin olarak kabul
goéren kurumsal tahkimde ise, yargila-
manin uluslararasi kamuoyunca kabul
goren tahkim merkezlerinde yargilama-
ya iligskin olusturulan kurallar batunayle
yurataldagunu soéylemek gerekecektir.
Taraflarin daha fazla Kurumsal Tahkim
yontemini tercih etmelerinin sebebi ise
uyusmazliklarin ¢é6zumu esnasinda du-
zeni oturmus ve kurallar butuna belir-
lenmis bir yapiya sahip olmalarindan
mutevellittir. Kurumsal Tahkim merkez-
leri arasinda en ¢ok uyusmazlik ¢6zimu
icin basvurulan merkezler arasinda yer
alan Milletlerarasi Ticaret Odasi Tahkim
Merkezi (“ICC Arbitration Center”), Ulus-
lararasi Yatirnm Uyusmazliklarinin C6zam
Merkezi (“ICSID"), Hong Kong Uluslara-
rasi Tahkim Merkezi (“HKIAC”), Londra
Uluslararasi Tahkim Mahkemesi (“LCIA")
ile ulkemizin uluslararasi tahkim alaninda
dikkat ceken tahkim merkezlerinden olan
istanbul Tahkim Merkezi (“ISTAC”) ile ilis-
kin olarak taraflarin ve hakemin tabiiyetle-
rine iliskin olarak incelemelerde bulunula-
caktir.
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II. NATIONALITY OF THE
ARBITRATOR AND THE
PARTIES IN ACCORDANCE
WITH THE RULES
ESTABLISHED BY THE
ARBITRATION CENTERS
IN ARBITRATION
PROCEEDINGS

A. The International Chamber of
Commerce Arbitration Center

According to Article 13.1 of the Arbitration
Rules of the International Chamber of Com-
merce, in force as of January 1st 2021, "In
confirming or appointing arbitrators, the
Court shall consider the prospective arbi-
trator's nationality, residence and other re-
lationships with the countries of which the
parties or the other arbitrators nationals and
the prospective arbitrator’s availability and

TAHKIM YARGILAMASINDA HAKEMIN VE TARAFLARIN TABIIYETI

Il. TAHKIM
YARGILAMALARINDA
TAHKiM MERKEZLERI
TARAFINDAN
OLUSTURULAN
KURALLARA GORE
HAKEMIiN VE
TARAFLARIN TABIIiYETI

A. Milletlerarasi Ticaret Odasi
Tahkim Mahkemesi

1 Ocak 2021 tarihinden itibaren yurarluk-
te olan Milletlerarasi Ticaret Odasi Tahkim
Kurallarinin 13.1. maddesi uyarinca “Divan,
hakemleri onaylarken veya atarken, hakem
adaymin milliyetini, yerlesik oldugu vyeri,
taraflarin veya diger hakemlerin vatandasi
oldugu ulkeyle olan diger iligkilerini, hakem
adaymin tahkimi kurallara uygun olarak

It is clear that with this provision, if the parties to the dispute
are of the same nationality as the arbitrator, it is clear that
there is concern that this nationality will endanger the
independence of the arbitration proceedings.

Bu hiikiimile uyusmazhga taraf olanlarin hakemile ayni tabiiyette
olmalar1 halinde bu tabiiyetin adeta tahkim yargilamasinin
bagimsizhigim tehlikeye diisiireceginden endise edildigi aciktir.

ability to conduct the arbitration in accor-
dance with the rules...®" draw attention to
its importance. It is clear that with this pro-
vision, if the parties to the dispute are of the
same nationality as the arbitrator, it is clear
that there is concern that this nationality will
endanger the independence of the arbitra-
tion proceedings.

In accordance with Article 13.5 of the same
Arbitration Rules, here is also an exception,
pursuant to the article, that the sole arbitra-
tor or the chairman of the arbitral tribunal
must be of a nationality other than the na-
tionality of the parties, and that the sole ar-

yurutebilme bakimindan musaitligini ve ye-
terliligini dikkate alir..®” denilerek hakemin
tabiiyetinin hakem atamasi esnasinda 6ne-
mine dikkat cekilmektedir. Bu hukam ile
uyusmazliga taraf olanlarin hakem ile ayni
tabiiyette olmalari halinde bu tabiiyetin ade-
ta tahkim yargilamasinin bagimsizigini tehli-
keye dusureceginden endise edildigi aciktir.

Ayni Tahkim Kurallar’'na ait 13.5. madde
uyarinca tek hakem veya hakem kurulu
baskaninin taraflarin milliyetinden baska
bir milliyete tabi olmasi gerektigi ve ancak,
kosullarin uygun olmasi ve taraflarin Divan
tarafindan belirlenen sure iginde itirazda bu-
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2 Cemal Sanli, “Uluslararasi Ticari
Akitlerin Hazirlanmasi ve Uyusma-
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DEPENDENCE OF THE ARBITRATOR AND THE PARTIES IN ARBITRATION

bitrator or chairman of the arbitral tribunal may
be elected from the nationality of one of the
parties, only if the conditions are suitable and
the parties do not raise an objection within
the given time limit determined by the Court*.
In fact, it is clear that the parties are given the
right to choose. Accordingly, the general rule
in ICC arbitration is the assignment or appoint-
ment of arbitrators who are not dependent on
the nationality of any of the parties. The pur-
pose here is not to overshadow the impartial-
ity of the sole arbitrator or the arbitral tribunal
during the arbitration, and not to give the op-
portunity to the parties to object to the deci-
sion by referring to the nationality bond after
the decision. From a legal point of view, the
impartiality of the arbitrator is a prerequisite for
a fair resolution of the judicial proceedings. In
this regard, in the article written by Dr H. Akif
Karaca, itis stated that “The impartiality and in-
dependence of the arbitrator is a prerequisite
for the fair execution of the proceedings and
not violating the public order...5".

B. Istanbul Arbitration Center

According to the first paragraph of Article 12
of the arbitration rules of the Istanbul Arbi-
tration Center, which is one of the Republic
of Turkey's prominent the arbitration cen-
tres and lately made a mark as an arbitration
centre, “Every arbitrator must be impartial
and independent and they must remain im-
partial and independent until the proceed-
ings come to an end®,” which regulated the
independence and impartiality of the ar-
bitrator. In Article 15 of the same rules, it is
stated that "When appointing the arbitrator,
the Board shall take into consideration the
circumstances that might have influence
on the impartiality and independence of
the arbitrator, along with the prospective ar-
bitrator’s availability and required ability to
conduct the arbitration proceedings’." and
this states that the circumstances that may
affect the impartiality of the arbitrator will be
considered. In this context, although it is ob-
vious that there is no regulation regarding
the nationality of the parties and the arbitra-
tors in ISTAC arbitration, it is clear that in the
event of situations that may cast a shadow
over the impartiality of the parties and the
arbitrator, the arbitrator may be rejected.
Unlike other arbitration rules, ISTAC arbitra-

lunmamasi halinde tek hakem veya ha-
kem kurulu baskani, taraflardan birinin
tabi oldugu milletten secilebilecegi sek-
linde bir istisnaya da yer verilmistirt. As-
linda burada taraflara s6z hakki tanindigi
aciktir. Buna gore ICC tahkiminde genel
kural taraflardan herhangi birisinin milli-
yetine bagli olmayan hakemlerin gorev
almasi veya atanmasidir. Burada amag
tahkim yurutulurken tek hakemin veya
hakem kurulunun tarafsizligina golge
dusurmemek, taraflarin karar sonrasinda
milliyet bagina atif yapmak yoluyla kara-
ra itiraz etmelerine davetiye vermemek-
tir. Hukuken bakildiginda hakemin taraf-
sizligi yargilamanin adaletli bir sekilde
¢6zumlenebilmesi icin bir 6n kosuldur.
Bu bakimdan Dr. H. Akif Karaca’nin yaz-
mis oldugu makalede de gorulecegi tze-
re, “Hakemin tarafsiz ve bagimsiz olmasi
yargilamanin adil bir sekilde yuratulme-
sinin ve kamu duzeninin ihlal edilmeme-
sinin 6n sartidir..’”denmektedir.

B. istanbul Tahkim Merkezi

Turkiye Cumhuriyeti’'nin tahkim yargila-
masinda one ¢iktigi ve son zamanlarda
adindan sikca s6z ettiren tahkim merkezi
olan istanbul Tahkim Merkezi'nin tahkim
kurallarinin 12. maddesinin 1. fikrasina
gore “Her hakem, tarafsiz ve bagimsiz
olmali; tarafsizlik ve bagimsizligini yargi-
lama sona erinceye kadar korumalidir®”
denilerek hakemin bagimsizligi ve taraf-
sizligr konusuna duzenleme getirilmis-
tir. Ayni kurallarin 15. maddesinde ise
“Divan, hakem tayin ederken, hakemin
tarafsizligr ve bagimsizligini etkileyebi-
lecek durumlar ile tayin edilecek hake-
min tahkim yargilamasini yurutebilmek
icin gerekli yetkinlige ve yeterli zamana
sahip olup olmadigini dikkate alir’” de-
nilmek suretiyle hakemin tarafsizligini
etkileyebilecek durumlarin g6z é6nunde
bulundurulacagi dile getirilmistir. Bu
kapsamda ISTAC tahkiminde taraflar ile
hakemlerin tabiiyeti hususunda bir du-
zenlemeye yer verilmedigi gorulse de
taraflarin ve hakemin tarafsizligina gol-
ge dusurebilecek haller vuku bulmasi
durumunda hakemin reddine varilabi-
lecek sonuclara gidilebilecegi aciktir.
ISTAC tahkimi; belki de diger tahkim ku-

52 GSI ARTICLETTER

tion does not accept a point of view that can
be attributed to the impartiality of the arbi-
trators, on the contrary, it can evaluate the
arbitration rules in the new world order with
a more innovative perspective.

C. The London Court of
International Arbitration

Pursuant to Article 12 of the Arbitration
Rules dated 1 October 2020, which belongs
to the London International Court of Arbi-
tration, one of the Institutional Arbitration
centres whose prestige is known all over the
world, it is underlined that the sole arbitra-
tor or the chairman of the arbitral tribunal
should not be subject to the nationality of
any of the parties in case the nationalities
of the parties to the dispute are different, on
the contrary, they are allowed if the parties
are from the same nationality and they come
to an agreement to choose a sole arbitrator
or the chairman of the arbitral tribunal from
their nationality?®.

In addition, in the continuation of the same
article, it is highlighted that if one of the par-
ties is a natural person, its nationality will
mean the citizenship of a natural person, re-
gardless of whether he is a citizen of a coun-
try at birth or afterwards. Moreover, when
the nationality of the legal person is subject
to the dispute it is mentioned that the citi-
zenship of the legal person can be decid-
ed based on the jurisdiction of the country
where the administrative centre of the legal
person is located. If the establishment of a
legal person is located in another place and
the head office of the legal person is located
in another place, it is accepted that there are
two nationalities. Besides that, the nationali-
ty of the controlling shareholder of the legal
person can be taken as a basis in the opin-
ion on the nationality of the legal person.

In Article number 6.3. it is explained that if
a party has more than one nationality, it will
be treated according to each nationality®. It
is also mentioned in the continuation of the
Article that a person with more than one Eu-
ropean Union citizenship will be accepted
as a citizen of each state.

TAHKIM YARGILAMASINDA HAKEMIN VE TARAFLARIN TABIIYETI

rallarinin aksine milliyet baginin agikca
hakemlerin tarafsizligina yorulabilecek
bir bakis acisini kabul etmemekte, aksine
daha yenilikgi bir bakis acisi ile tahkim kural-
larini yeni dunya duzeninde degerlendire-
bilmektedir.

C. Londra Uluslararasi Tahkim
Mahkemesi

Kurumsal Tahkim merkezlerinden olan ve
prestiji tum dunyada bilinen Londra Ulus-
lararasi Tahkim Mahkemesi‘'ne ait 1 Ekim
2020 yuraurluk tarihli Tahkim kurallarinin 12.
maddesi uyarinca uyusmazliga konu taraf-
larin milliyetlerinin farkli olmasi durumunda
tek hakem yahut hakem kurulu baskaninin
taraflardan herhangi birinin milliyetine tabii
olmamasi gerektiginin alti cizilerek tarafla-
rin aksine durumda ayni milliyetten olmalar
halinde ise aralarinda anlagsma saglamalari
durumunda kendi milliyetlerinden bir tek
hakem yahut hakem kurulu baskanini sece-
bilmelerine cevaz verilmistiré.

Ayrica ayni maddenin devaminda, taraf-
lardan birinin gergek kisi olmasi halinde
milliyetinin, dogumla ve sonradan bir Ulke
vatandasi olmasi halleri fark etmeksizin goz
o6nunde bulundurularak gercek kisinin va-
tandasligi anlamina geleceginin alti gizil-
migtir. Bunun yaninda uyusmazliga konu bir
tuzel kisinin milliyetinden bahsedildiginde
ise tuzel kisinin yonetim merkezinin bu-
lundugu ulkenin yargi yetkisine binaen
vatandasligina karar verilebilecegi be-
lirtilmigtir. Bir tuzel kisinin kurulugunun
baska bir yer ve tuzel kisi merkezinin
baska bir yerde bulunmasi halinde ise iki
milliyete bagliiginin bulundugu kabul
edilmistir. Bunun yaninda tuzel kisinin
hakim ortaginin milliyeti, tuzel kisinin
hangi milliyette olduguna iligkin kanaat-
te baz alinabilecektir.

Bir tarafin birden ¢ok vatandasliginin bulun-
masi halinde her bir vatandaslia gére mua-
mele gorecegi 6.3. maddesinde aciklanmig-
tir’. Ayrica aciklamanin devaminda birden
fazla Avrupa birligi vatandasligi bulunan ki-
sinin her bir devletin vatandasi olarak kabul
gorecegi de belirtilmistir.
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4 01.01.2021 Yururluk Tarihli ICC
Tahkim Kurallar, m.13f.5.

5 H. Akif Karaca, “Milletlerarasi
Tahkimde Hakemin Reddi Sebebi
Olarak Hakemin Tarafsizigini ve
Bagimsizligini Ortadan Kaldiran Haller”,
Marmara Universitesi Hukuk Fakuiltesi
Hukuk Arastirmalan Dergisi, Cilt 21, Sayi
1, 2015, s. 235 https:/dergipark.org.tr/
tr/download/article-file/27 1094 (Erisim
Tarihi:28.12.2021).

6 istanbul Tahkim Merkezi, Tahkim ve
Arabuluculuk Kurallari, m. 12/1.

7 Istanbul Tahkim Merkezi, Tahkim ve
Arabuluculuk Kurallar, m. 15/1.

8 Londra Uluslararasi Tahkim Mah-
kemesi, 01.10.2020 Tahkim Kurallar,
m.12.

9 Londra Uluslararasi Tahkim Mah-
kemesi, 01.10.2020 Tahkim Kurallari,
m.6/3.
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10 Convention on the Settlement of
Investment Disputes between States
and Nationals of Other States, 4th Part
36th paragraph of Arbitration Section.

11 Hong Kong International Arbitra-
tion Center, Arbitration Rules as effec-
tive of 2018, Art. 11/2.

12 Hong Kong International Arbitra-
tion Center, Arbitration Rules as effec-
tive of 2018, Art. 11/3.
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In this context, it is explicit that the London
Court of International Arbitration deals with
the nationalities of the real persons and le-
gal persons subject to the dispute in a wide
manner. From this point of view, it is seen
that the impartiality and independence of
the arbitrator or the arbitral tribunal are con-
sidered based on nationality.

D. International Center for
Settlement of Investment
Disputes

When the rules of the International Center
for Settlement of Investment Disputes are
examined, it shows that the members of the
arbitration board should be different from
the nationalities of the parties in disputes,
according to the 36th paragraph of Article
4 of the Convention, and that the parties
could still make an exception to this rule by
a joint agreement’®.

If international investment disputes are
solved through arbitration, as an exception,
the parties are given the right to choose; ei-
ther of the parties can appoint an arbitrator
of their nationality during the proceedings
of the arbitration.

P aee

-

x

-
»

Bu kapsamda Londra Uluslararasi Tah-
kim Mahkemesi'nin uyusmazliga konu
gercek kisilerin ve tuzel kisilerin milliyet-
lerini genis bir 6lcude ele aldig asikar-
dir. iste bu bakis agisiyla hakemin veya
hakem kurulunun tarafsizigr ve bagim-
sizliginin milliyet bazli olarak ele alindigi
gorulmektedir.

D. Uluslararasi Yatirhm
Uyusmazliklarinin Céziim
Merkezi

Uluslararasi Yatinm Uyusmazliklarinin Co-
ziom Merkezi'nin  kurallan incelediginde
Konvansiyonun 4. maddesinin 36. fikrasina
gore tahkim kurulu Gyelerinin uyusmazliga
konu taraflarin milliyetlerinden farkli olmala-
rn gerektiginin alti cizilerek, taraflarin yine de
ortak bir secimle bu kurala istisna getirebile-
cekleri hususu konu olmustur™.

Uluslararasi  Yatinm  Uyusmazliklarinin
tahkim yolu ile ¢c6zumlenmesi halinde ta-
raflara s6z hakki taninarak tahkim uyus-
mazliginin ¢é6zumu esnasinda taraflardan
herhangi birinin milliyetine tabii hakem
atayabilecekleri hususunda istisna getiril-
mistir.

i f . 'l
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E. Hong Kong International
Arbitration Center

Pursuant to the current arbitration rules of
the Hong Kong International Arbitration
Center Article 11.2 dated 2018, which has
expanded its sphere of influence, especially
in the Far East and is frequently mentioned
all over the world, it is stated that "Subject to
Article 11.3, as a general rule, where the par-
ties to an arbitration under these Rules are
of different nationalities, a sole or presiding
arbitrator shall not have the same national-
ity as any party unless specifically agreed
otherwise by all parties'"" the arbitrator must
be of a different nationality for the resolution
of the dispute. However, in Article number
11.3. it is stated that "Notwithstanding the
general rule in Article 11.2, in appropriate
circumstances and provided that none of
the parties objects within a time limit set by
HKIAC, a sole or presiding arbitrator may
be of the same nationality as any of the par-
ties™2."

TAHKIM YARGILAMASINDA HAKEMIN VE TARAFLARIN TABIIYETI

E. Hong Kong Uluslararasi
Tahkim Merkezi

Ozellikle Uzak Dogu'da etki alanini genis-
letmis olan ve tum dunyada sik¢a adindan
sOz ettiren Hong Kong Uluslararasi Tahkim
Merkezi'nin 2018 yilina ait guncel tahkim
kurallarinda yer alan 11.2. madde uyarinca
“Tahkim kurallarinca 11.3.madde hari¢ tu-
tulmak Uzere, genel kural, taraflardan her
birinin farkli milliyetlere tabii olmalari halin-
de, secilecek tek hakem ya da hakem ku-
rulu baskan,, taraflarca 6zellikle baska bir
sekilde duzenlenmedigi surece, herhangi
birinin milliyetine tabii olamayacaktir'™ de-
nilerek genel kuralin uyusmazligin ¢ézumu
bakimindan hakemin farkli bir milliyetten ol-
masi gerektigidir. Ancak 11.3. maddede ise
“11.2.maddede yer alan genel kural istisna
olmak Uzere, elverigli hallerin bulunmasi ve
Hong Kong Uluslararasi Tahkim Merkezi'nin
belirlemis oldugu itiraz suresinde taraflarca
itiraz edilmedigi durumlarda secilecek tek
hakem ya da hakem kurulu baskani taraflar-
dan herhangi birinin milliyetinden olabile-
cektir'?” denilmektedir.

It should be considered that the favorability is at the discretion

of the arbitration centre.

Elverislilik durumunun tahkim merkezinin inisiyatifinde oldugu

20z oniinde bulundurulmahdir.

It is acceptable at Hong Kong International
Arbitration Center, like other arbitration cen-
ters, that they give the parties the right to
choose. The decision mechanism on wheth-
er the nationality of the arbitrator is import-
ant is left to the consent of the parties, and
this issue is liberalized so that they do not
turn this into an argument later on. However,
the condition of favorable conditions should
also be underlined here. It should be consid-
ered that the favorability is at the discretion
of the arbitration centre.

Hong Kong Uluslararasi Tahkim Merkezi'nin
de diger tahkim merkezleri gibi taraflara s6z
hakki tanidigi géralmektedir. Hakemin mil-
liyetinin 6nemli olup olmadigina dair karar
mekanizmasi taraflarin rizalarina birakilmis
olup, bunu daha sonra bir arguman olarak
hakemin reddi haline getirmemeleri icin bu
konu serbestisi getirilmistir. Ancak burada
elverisli hal sartinin da altinin ¢izilmesi gere-
kecektir. Elverislilik durumunun tahkim mer-
kezinin inisiyatifinde oldugu g6z 6nunde
bulundurulmalidir.
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10 Devletler ve Diger Devletler-
in Vatandaslari Arasindaki Yatinm
Uyusmazliklannin Gézumlenmesi Hak-
kinda Konvansiyon, Tahkim konulu 4.
bolumun 36. fikrasl.
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Kurallari, m. 11/2.
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Merkezi, 2018 Yururluk Tarihli Tahkim
Kurallar, m. 11/3.
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I1l. CONCLUSION

When we compare the arbitration methods
with this study we have carried out that
the majority shows that the general point of
view of the arbitration authorities in the reg-
ulations is that the nationalities of the arbi-
trators should be different from the parties.
In addition, it can is be possible to say that
the arbitration arrangements regarding the
nationality of the arbitrator and the parties in
innovative arbitration bodies such as ISTAC
are separated from the traditional arbitration
centres.

Moreover, according to the ICC and LCIA ar-
bitration rules, while the administrative bod-
ies within the centres have the right to de-
cide on the issue of the arbitrator's refusal,
this decision is given to the other members
of the arbitral tribunal according to the IC-
SID regulation; and by the entire arbitral
tribunal according to the UNCITRAL Mod-
el Law in Ad Hoc arbitration. In this respect
when we evaluate this matter, different
authorities can see the importance of the
nationality bond of the arbitrator with the
parties. In some arbitration rules, there are
also regulations that the parties can bring
exceptions with the explicit consent of the
decision-maker and the parties.

It is clear that in which cases the arbitrator's
obligation has to be independent and im-
partial will be violated, a separate eval-
uation should be made for each dispute.
At the same time, past professional re-
lationships between the arbitrator and
the parties or their lawyers should be
evaluated according to the frequency of
these relationships in terms of intensity
and time. It should be noted that the ar-
bitrators should treat the parties equal-
ly during the proceedings and not act
contrary to basic procedural principles.
Another important issue is the existence
of situations where the arbitrators or law-
yers who took part in similar cases be-
fore cannot be impartial in subsequent
disputes due to the limited scope of dis-
putes in investment arbitration.

In general, if we evaluate the nationality of
the arbitrator and the parties it would be

I1l. SONUC

Gerceklestirmis oldugumuz bu calisma
ile Tahkim yontemlerini karsilastirdigi-
mizda c¢ogunluk Tahkim mercilerinin
duzenlemelerde hakemlerin milliyetle-
rinin taraflardan farkli olmasi gerektigi
goruslerinin agirikta oldugu goézuk-
mektedir. Buna mukabil, ISTAC gibi
yenilik¢i tahkim mercilerinde hakem ve
taraflarin tabiiyetlerine iliskin tahkim
duzenlemelerinin geleneksel tahkim
merkezlerinden ayrildigr soylenebile-
cektir.

Ayrica hakemin reddi talebi konularin-
da ICC ve LCIA tahkim kurallarina goére
merkezlerin bunyesindeki idari organlar
karar verme hakkini haiz iken ICSID du-
zenlemesine goére bu karar hakem heye-
tinin diger Gyelerine, Ad Hoc tahkimde
ise UNCITRAL Model Kanunu duzenle-
mesine gore hakem heyetinin tamami
tarafindan verilmektedir. Bu bakimdan
degerlendirildiginde hakemin taraflar ile
olan milliyet baginin 6nemine farkli fark-
i merciiler bakabilmektedir. Bazi tahkim
kurallarinda taraflarin bu konuda karar
mercii ve taraflarin agik rnizalari ile istisna
getirebilecekleri konusunda duzenleme-
ler de yer almaktadir.

Hakemin bagimsiz ve tarafsiz olma yu-
kumlulaganun hangi hallerde ihlal
edilecegi hususunda, her uyusmazlik
acisindan ayri ayri degerlendirme yapil-
masi gerektigi aciktir. Bununla birlikte
hakemle taraflar veya taraflarin avukatla-
ri arasindaki ge¢cmisteki is iliskileri ise, bu
iliskilerin zaman bakimindan siklik dere-
cesine ve yogunluguna gore degerlen-
dirilmelidir. Hakemlerin yargilama esna-
sinda taraflara esit davranmasi ve temel
usul ilkelerine aykiri hareket etmemeleri
gerektigi belirtilmelidir. Onemli bir diger
husus ise yatinnm tahkiminde uyusmazlik
konularinin sinirli olmasi nedeniyle daha
once benzer konulu davalarda yer alan
hakem veya avukatlarin daha sonraki
uyusmazliklarda tarafsiz olamayacaklari
gibi durumlarin varligidir.

Genel olarak bakildiginda, hakemin ve taraf-
larin tabiiyetine iliskin degerlendirme yapar

GSI ARTICLETTER

acceptable to say that the point of view, as
a general rule is that it is important and the
selection of the arbitrator when considered
in terms of the concepts of nationality and
citizenship, may lead to the rejection of the
arbitrator by the arbitration centres. How-
ever, considering that the point of view has
changed in recent years and new arbitration
centres have not even released regulations
on this issue, it is acceptable to say that the
point of view may change in the near future
on these issues.
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