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ABSTRACT

Commercial companies may choose to merge for
various different reasons, and this leads to some
legal consequences. Since the principle of com-
plete succession is applied in mergers, all the as-
sets and liabilities of the transferor company, as
well as the employment contracts, will automati-
cally pass on to the transferee company’. In this
article, it has been examined how the employ-
ment contracts of the employees will be affected
by the mergers and whether the employees have
a right to object in this regard.

In the first part of the article, mergers and their
types are explained, in the second part, the pro-
visions regarding the employees’ right to object
in the mergers are examined, which provision to
prevail is determined, and finally the implemen-
tation of the relevant provision is demonstrated.
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OZET

Ticaret sirketleri bircok farkli sebepten &turt
birlesme yoluna gidebilmekte ve bu durum birtakim
hukuki sonuclara sebebiyet vermektedir. Soyle ki,
birlesmede kulli halefiyet ilkesi gecerli oldugundan
devrolunan sirkete ait tum aktif ve pasiflerle birlikte
is sozlesmeleri de kendiliginden devralan sirkete
gececektir'. Isbu calismada sirket birlesmelerinden
iscilerin is sozlesmelerinin nasil etkilenecedi, iscilerin
bu konu bakimindan bir itiraz hakki olup olmadigi in-
celenmistir.

Calismanin birinci bolumunde sirket birlesmeleri ve
turleri agiklanmisg, ikinci bolumunde sirket birlesmel-
erinde iscilerin itiraz hakkiyla ilgili duzenleme igeren
hukumler incelenmis, hangi hukmun uygulanacag
sonuca baglanmis ve son olarak da ilgili hukmun
uygulanmasi degerlendirilmigtir.
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EMPLOYEES' RIGHT TO OBJECT IN MERGERS

The issue of whether the employment relations will continue or not and whether the
employee has the right to object to this change is very important, especially in terms of

labor law.

[siliskilerinin devam edip etmeyecegi, iscinin bu degisiklige itiraz hakk: olup olmadig1 hususu

bilhassa is hukuku bakimindan oldukca 6nem arz etmektedir.
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I.INTRODUCTION

Factors such as the global market, techno-
logical developments, and a competitive
environment lead companies to structural
changes. Some of the underlying reasons
are being able to cope with current condi-
tions more powerfully and having a more
efficient and more sustainable commercial
structure. These structural changes also
raise the question of what the fate of the
employment relations of the employees
working in that company will be. The issue
of whether the employment relations will
continue or not and whether the employee
has the right to object to this change is very
important, especially in terms of labor law.

Although the relevant issue should have
been subject to regulation in the Labor
Code due to its importance in that area, it
has been regulated in the Turkish Commer-
cial Code (“TCC") on the basis of the Swiss
Code of Obligations (“SCO"). The existence
of different regulations has brought with it
the question of which provision will prevail.
This ambiguity has been resolved in the
light of certain criteria with the Parliamenta-
ry Justice Commission Report.

Some details regarding the implementation
of the provision regulating the employees'
right to object were not regulated by law,

I. GIRIS

Kuresel piyasa, teknolojik gelismeler,
rekabet ortami gibi etkenler sirketleri
yapisal degisikliklere yoneltmektedir.
Bunun altinda; guncel kosullarla daha
guclu bir sekilde mucadele edebilmek,
daha verimli ve daha surdurulebilir bir ti-
cari yapiya sahip olmak gibi dusunceler
yer almaktadir. Bu yapisal degisiklikler,
ilgili isyerinde calisan iscilerin is iliskile-
rinin akibetinin ne olacagi sorusunu da
akabinde getirmektedir. is iliskilerinin
devam edip etmeyecedi, is¢inin bu degi-
siklige itiraz hakkr olup olmadigi hususu
bilhassa is hukuku bakimindan oldukga
6nem arz etmektedir.

ilgili husus; her ne kadar is hukuku baki-
mindan 6énem teskil ettiginden, o alanda
duzenlemeye tabi tutulmasi icap etmis
olsa da isvigre Borglar Kanunu esas alin-
mak suretiyle Turk Ticaret Kanunu’'nda
da duzenlenmistir. Farkli duzenlemelerin
mevcut olmasi hangi hukmun uygulana-
cagl sorusunu beraberinde getirmistir.
Bu belirsizlik birtakim kriterler 1s1ginda
TBMM Adalet Komisyonu Raporu’yla gi-
derilmistir.

iscilerin itiraz hakkini duzenleyen huk-
mun uygulanmasina iliskin birtakim
detaylar kanunla duzenlenmemis, bu
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and a gap was left in this regard. In this ar-
ticle, the opinions in the doctrine have been
evaluated and the gaps have been resolved,
and how the employment relations of the
employees will be affected by the structural
changes of the company has been identi-
fied.

II. COMPANY MERGERS

A. The Concept of Mergers

One of the preferred structural changes in
order to stand stronger in today's business
world is company mergers. While the con-
cept of mergers is expressed with the term
"fusion” in the German and French texts of
the Swiss Merger Act, it is expressed with
the term "merger" in the British and Amer-
ican legal systems? This type of restructur-
ing, which is expressed as merger in Turkish
law, is defined in many different ways in the
doctrine.

Bahtiyar defined merger as “the combina-
tion of more than one company under the
roof of one of the companies or a newly
established company, without liquidating
their assets, and the partners of the merging
company getting a share from the merged
partnership according to a change mea-
sure”s,

SIRKET BIRLESMELERINDE iSCILERIN iTIRAZ HAKKI

bakimdan bir bosluk birakilmistir. isbu
makalede doktrindeki goérusler deger-
lendirilerek bosluk teskil eden hususlar
¢o6zume kavusturulmus olup, iscilerin
is iliskilerinin sirketin yapisal degisiklik-
lerinden ne sekilde etkilenecegi tespit
edilmistir.

11. SIRKET BiRLESMELERI

A. Birlesme Kavrami

GUnUmuUz is dunyasinda daha gugclu dura-
bilmek adina tercih edilen yapisal degisiklik
hallerinden biri de sirket birlesmeleridir. Bir-
lesme kavrami, isvigre Birlesme Kanunu’nun
Almanca ve Fransizca metinlerinde “fusi-
on” terimi ile ifade edilmekteyken, ingiliz
ve Amerikan hukuk sistemlerinde “merger”
terimi ile ifade edilmektedir? Turk hukukun-
da birlesme olarak ifade edilen bu yeniden
yapilandirma tura doktrinde birgok farkli se-
kilde tanimlanmaktadir.

Bahtiyar, birlesmeyi “birden ¢ok sirketin
iclerinden birinin veya yeni kurulacak bir
sirketin gatisi altinda, malvarliklarini tasfiye
etmeksizin bir araya gelmeleri ve birlesen
sirket ortaklarinin bir degisim 6lcusune goére
birlesilen ortakliktan pay almalarndir” seklin-
de tanimlamistirs,

MAKALELER

A

DiPNOT

1 Reha Poroy, Unal Tekinalp,
Ersin Camoglu, Ortakliklar Hukuku
|, Guncellenmis Yeniden Yazilmis 14.
Bas, istanbul 2019, s. 90.

2 Ferna ipekel Kayali, Turk Ticaret
Kanunu’na Gore Birlesmeler, 1. Baski,
Vedat Kitapgilik, istanbul 2014, s. 1-2.

3 Mehmet Bahtiyar, Ortakliklar
Hukuku, Beta Basim, Guncellenmis
12. Basl, istanbul 2017, s. 60.

2022 SUMMER 237



ARTICLES

PART 15

4

FOOTNOTE

4 Official Gazette dated 14.02.2011,
Number: 27486.

5 Hasan Pulasli, Sirketler Hukuku
Genel Esaslar, Volume 6, Adalet
Yayinevi, Ankara 2020.

6 Hasan Pulasli, Sirketler Hukuku
Serhi, Volume 2, Adalet Yayinevi 2015,
p. 130.

7 Fazli Enes D6nmez, 6102 sayili
TTK Kapsaminda Ticaret Sirketlerinde
Birlesme, Bolunme ve Tur Degistir-
menin I iliskilerine Etkisi (s iligkilerine
Etkisi), Volume 1, Adalet Yayinevi,
Ankara 2021, p. 75.

8 Fatih Bilgili, Ertan Demirkapi,
Sirketler Hukuku, Dora Yayinlari,
Volume 9, Bursa 2013, p. 69.

9 Poroy, Tekinalp, Camoglu,
Ortakliklar Hukuku |, p. 102.

10 Official Gazette dated 10.06.2003,
Number: 25134.

11 Simge Zercek, “Sirketlerde
Yapisal Degisikliklerin is Sozlesmeler-
ine Etkisi”, Postgraduate Thesis, 2020,
Istanbul, p. 81.

EMPLOYEES' RIGHT TO OBJECT IN MERGERS

The restructuring of commercial companies
through the merger is regulated between
Articles 134 and 158 of the TCC* The defi-
nition of merger has not been made in the
TCC, but different types of mergers are men-
tioned in Article 136/3. The relevant provi-
sion is as follows: “Merger occurs when the
shares of the transferee are acquired by the
shareholders of the assignee on the basis
of an exchange ratio in return for the wealth
of the assignee...". At the end of the merger,
the transferee company acquires the assets
of the transferor company as a whole, and
finally, the transferor company is dissolved
and removed from the trade registry.

B. Types of Mergers

In accordance with Article 136/1 of the TCC, the
merger of companies can occur in two ways.
These are “merger by new establishment” and
“merger by acquisition”. In both scenarios, the
assets of the merging commercial companies,
that is, all the rights and debts of these compa-
nies, combine and form a whole®.

1. Merger by New Establishment

Ticaret sirketlerinin birlesmesi yoluyla ye-
niden yapilandirilmasi hususu Turk Ticaret
Kanunu'nun* (“TTK") 134 ila 158. maddeleri
arasinda duzenlenmistir. TTK'da birlesme-
nin tanimi yapilmamig ancak TTK m. 136/3'te
birlesmenin tarlerine deginilmistir. ilgili htkam
su sekildedir: “Birlesme, devrolunan sirketin
malvarligi karsiiginda, bir degisim oranina
gore devralan sirketin paylarinin, devrolunan
sirketin ortaklarinca kendiliginden iktisap
edilmesiyle gerceklesir...” Birlesme isleminin
sonunda devralan sirket, devrolunan sirketin
malvarligini bir butun halinde iktisap etmis
olur, nihai olarak ise devrolunan sirket sona
erer ve ticaret sicilinden silinir.

B. Birlesmenin Tiirleri

TTK m. 136/1 uyarinca sirketlerin bir-
lesmesi iki turlu gerceklesebilmektedir.
Bunlar “yeni kurulus yoluyla birlesme” ve
“devralma yoluyla birlesme”dir. Her iki bir-
lesmede de birlesen ticaret sirketlerinin
malvarliklari, yani bu sirketlerin tum hak ve
borglari birlesir ve bir butan teskil ederler®.

1. Yeni Kurulus Yoluyla Birlesme

Merger by new establishment occurs when
two or more commercial companies transfer
their assets to a newly established company
through the principle of complete succes-
sion®, All assets, rights and debts of the com-
panies dissolved in the merger through the
new establishment pass to the newly estab-
lished company as a whole. Companies that
lose their legal personality as a result of the
merger are terminated by being removed
from the registry’.

2. Merger by Acquisition

In a merger by acquisition, one or more com-
panies are transferred to another company
with all their assets. In this merger between
a transferor and a transferee, the transferee
continues to exist, and the transferor ends
up without liquidation by adding its assets
to the transferee®. As a result, the transferred
company is deleted from the trade registry.
Such mergers are also called "joining", "fu-
sion", or "amalgamation™.

Yeni kurulus yoluyla birlesme, iki veya
daha cok ticaret sirketinin malvarliklarini
kulli halefiyet ilkesi yoluyla yeni kuracak-
lari bir ticaret sirketine gecirmesi seklinde
gerceklesmektedir®. Yeni kurulus yoluyla
birlesmede dagilan, sona eren sirketlerin
tam malvarliklarn, tam haklar ve borgla-
rn bir butun halinde yeni kurulan sirkete
gecer. Birlesme islemiyle tazel kisiliklerini
yitiren sirketler sicilden silinmek suretiyle
sona erdirilirler”.

2. Devralma Yoluyla Birlesme

Devralma yoluyla birlesmede, bir ya da daha
fazla sirketin tam malvarligi ile baska bir sirke-
te devrolunmasi s6z konusudur. Bir devreden
sirket ile kendisine devrolunan sirketin oldugu
bu birlesmede; devralan sirket vari@ini sardur-
mekte, devrolunan sirket malvarligini devralana
katmak suretiyle tasfiyesiz olarak sona ermekte-
dir8. Bunun sonucunda devrolunan sirket ticaret
sicilinden silinmektedir. Bu tur birlesmeler “katil-
ma”, “iltihak”, “6zamseme” veya “bunyeye dahil
etme” olarak da adlandinlmaktadir®.
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C. Effects of the Merger on
Employment Contracts

Mergers are one of the legal transactions that
enable the transfer of the workplace. In order
to protect the rights of employees working in
an establishment, the aftermath of employ-
ment contracts in case of transfer is regulated
by the legislator. The relevant regulation in
Article 6/1 of the Labor Code™ is as follows:
“When, due to a legal transaction, the estab-
lishment or one of its sections is transferred to
another person, employment contracts exist-
ing in the establishment or in the section trans-
ferred on the date of the transfer shall pass on
to the transferee with all the rights and obliga-
tions involved.” As a result of the totality of the
merger, the existing employment contracts on
the date of transfer automatically (ipso iure)
pass to the transferee. There are different reg-
ulations on whether the employees have the
right to object to the merger, and, therefore, to
the transfer.

I1l. EMPLOYEES' RIGHT
TO OBJECT IN MERGERS

A. Conflicting Regulations

1. Generally

The right to object is a right that prevents the
continuation of the employment relationship
with the transferee employer, in case the em-
ployee does not want to work with an employ-
er that has been changed against his will. This
right is a reflection of the right of the employee
to freely choose his employer in case of trans-
fer of workplace and the will to protect the per-
sonal rights of the employee™'.

Looking at the above-mentioned Labor
Code Article 6 regulation, it is seen that
the legislator does not grant the employee
a right to object against the transfer. At the
same time, it is stipulated in the relevant
provision that the transfer will not be consid-
ered as a reason for rightful termination for
the employee. Article 6 of the Labor Code is
an inadequate and inappropriate regulation
because freedom of contract of employees
is protected under Turkish Constitution Ar-

SIRKET BIRLESMELERINDE ISCILERIN ITIRAZ HAKKI

C.Birlesmenin is iliskileri
Uzerindeki Sonuglari

Sirket birlesmeleri isyerinin devrini
saglayan hukuki islemlerden biridir.
Bir isyerinde calisan iscilerin haklarinin
korunmasi icin, devir halinde is iliskile-
rinin akibeti kanun koyucu tarafindan
duzenlenmistir. is Kanunu™ (“iskK”) m.
6/1'de ilgili duzenleme su sekildedir:
“Isyeri veya isyerinin bir bolumu hukuki
bir isleme dayali olarak baska birine
devredildiginde, devir tarihinde isye-
rinde veya bir boluminde mevcut olan
is sozlesmeleri butun hak ve borglariile
birlikte devralana gecer.” Birlesmenin
kalliligi sonucu, devir tarihinde mev-
cut olan is sozlesmeleri kendiliginden
(ipso iure) devralana gecmektedir. Is-
cilerin birlesmeye ve dolayisiyla devre
karsi itiraz haklarinin bulunup bulun-
madigl hususunda farkli duzenlemeler
yer almaktadir.

I1l. BIRLESMELERDE
iISCILERIN iTIRAZ HAKKI

A. Birbiriyle Celisen Diizenlemeler

1. Genel Olarak

itiraz hakki, isginin iradesi disinda de-
gisen bir igveren ile calismak isteme-
mesi durumunda, is iligkisinin devralan
isverenle devamina engel olan bir hak-
tir. Bu hak, isyeri devri halinde is¢inin
isverenini 6zgurce secebilme hakkinin
ve iscinin kisilik haklarinin korunmasi
iradesinin bir yansimasidir™'.

Yukarida deginilen isk m. 6 duzenle-
mesine bakildiginda kanun koyucunun
isciye devre karsi bir itiraz hakkr tani-
madigl gorulmektedir. Ayni zamanda
ilgili hukumde devirin isci bakimindan
hakli nedenle fesih sebebi sayilmaya-
cagi da hukam altina alinmistir. isKk m.
6 duzenlemesi yetersiz ve yersiz bir du-
zenlemedir; zira calisanlarin s6zlesme
o6zgurlugu, Anayasa m. 49 kapsamin-
da guvence altina alinmis bir anayasal
hak olmakla beraber, s6zlesmenin karsi
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EMPLOYEES' RIGHT TO OBJECT IN MERGERS

ticle 49. Besides that, it also includes the
right to freely determine the other party of
the labor contract'. Forcing the employee
to work with an employer he/ she does not
want will be a violation of his/ her freedom of
labor and contract.

In response to this regulation in the Labor
Code, Article 178 of the TCC titled "Expira-
tion of labor relations" provides the right to
object in favor of the employee. Although
Article 178 is regulated under the section
regarding company divisions, it will also be
valid for mergers with the reference of Article
158/4 of the TCC'. The relevant provision is
as follows: “In a split-up or spin-off, provided
that the related employee does not object,
the service contracts with employees are
transferred to the transferee with all rights
and debts arisen thereby until the transfer
day. If the employee objects, the service
contract is terminated at the end of the le-
gal period of dismissal; the transferee and
the employee are liable to fulfil the contract
until that date.” In accordance with this reg-
ulation, the service contracts made with the
employees pass to the transferee with all the
rights and obligations arising from this con-
tract until the transfer day, unless the em-
ployee objects. If the employee objects, the
service contract will expire at the end of the
statutory dismissal period. The right to ob-
ject regulated in this article will find applica-
tion in cases such as mergers, divisions and
conversions in commercial companies. The
provision of Article 178 of the TCC is also an
inadequate regulation because the employ-
ees will continue to work in that workplace
during the notice period in order not to pay
the notice pay (/fee).

2. Justice Commission Report

In the event that there are two such conflict-
ing provisions, which legal provision will
find an application area depends on a num-
ber of criteria. In this respect, the relation-
ship between the previous law and the next
law and the special law and the general law
should be evaluated. As a result of this eval-
uation, the new and special law will prevail
over the old and general law and will find an
execution area.

Considering the previous law - next law
relationship of the above-mentioned Labor
Code and the TCC, it is clear that the TCC
dated 13.01.2011 will prevail over the Labor
Code dated 22.05.2003. In addition, even if

tarafini serbestce belirleyebilme hak-
kini da bunyesinde barindirmaktadir'.
isciyi istemedigi bir isverenle calisma-
ya mecbur birakmak, onun calisma ve
sozlesme 6zgurlugunan ihlali anlamina
gelecektir.

isk’de yer alan bu duzenlemeye karsilik
TTK'nin “is iligkilerinin gegmesi” baslikli
178. maddesinde isci lehine itiraz hakki
taninmistir. Her ne kadar m. 178 boélun-
meye iliskin duzenlemeler altinda yer
alsa da TTK m. 158/4 atfi ile birlesmeler
bakimindan da gecerli olacaktir'. ilgili
duzenleme “Tam veya kismi boélunme-
de, iscilerle yapilan hizmet sozlesme-
leri, isci itiraz etmedigi takdirde, devir
gunune kadar bu s6zlesmeden dogan
butun hak ve borglarla devralana ge-
cer. isci itiraz ederse, hizmet s6zlesmesi
kanuni isten c¢ikarma suresinin sonun-
da sona erer; devralan ve isci o tarihe
kadar so6zlesmeyi yerine getirmekle yu-
kamluduar.” denilmek suretiyle hukum
altina alinmistir. isbu duzenleme uyarin-
ca iscilerle yapilan hizmet s6zlesmeleri,
iscinin itiraz etmemesi halinde, devir
gunune kadar bu sozlesmeden dogan
butun hak ve borglarla devralana geger.
iscinin itiraz etmesi halinde ise, hizmet
sozlesmesi kanuni isten ¢ikarma sure-
sinin sonunda sona erecektir. Bu mad-
dede duzenlenen itiraz hakki ticaret
sirketlerindeki birlesme, bolunme ve tur
degistirme gibi hallerde uygulama alani
bulacaktir. TTK m. 178 hukmu de iscile-
rin ihbar tazminati 6dememek i¢in ihbar
suresince o isyerinde calismaya devam
edecek olmalari bakimindan yetersiz bir
duzenlemedir.

2. Adalet Komisyonu Raporu

Birbiriyle ¢elisen bu gibi iki hukmun bulun-
masi halinde hangi kanun hakmunan uy-
gulama alani bulacagi birtakim kriterlere
baglidir. Bu bakimdan énceki kanun-son-
raki kanun ve 6zel kanun-genel kanun ilis-
kisi degerlendirilmelidir. Bu degerlendir-
menin sonucunda yeni ve 6zel kanun, eski
ve genel kanuna Ustun gelecek ve uygula-
ma alani bulacaktir.

Yukarida bahsi gegen isk ve TTK'nin
oncelik-sonralik iligkisine bakildiginda
13.01.2011 tarihli TTK'nin 22.05.2003
tarinli isK'ye nazaran tarih bakimindan
oncelikli uygulama alani bulacagi izah-
tan varestedir. Bunun yani sira, iki kanun
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there is no general-private law relationship
between the two laws, the regulation in the
TCC can be considered as a special provi-
sion compared to the Labor Code since it
only concerns the transfer of business rela-
tions that will occur as a result of mergers,
divisions and conversions in commercial
companies™.

In light of the specified criteria, it will be pos-
sible to say that the provision of Article 178
of the TCC will prevail over Article 6 of the
Labor Code. However, the source that will
show the best way to reach a definite con-
clusion on the subject will be the Parliamen-
tary Justice Commission Report (“Report”),
which reveals the will of the legislator while
making the regulations.

SIRKET BIRLESMELERINDE ISCILERIN ITIRAZ HAKKI

arasinda tam anlamiyla bir genel-6zel
kanun iligkisi bulunmasa dahi TTK'da
yer alan duzenleme, yalnizca ticaret sir-
ketlerindeki birlesme, bolunme ve tar
degisiklikleri sonucunda gerceklesecek
is iliskilerinin devrine iliskin oldugundan
isK'ye kiyasla 6zel hukum niteliginde ka-
bul edilebilecektir.

Belirtilen kriterler 1siginda TTK m. 178 huk-
munun isk m. 6'ya Ustin gelecegini soyle-
mek mumkun olacaktir. Bununla beraber,
konu hakkinda kesin bir neticeye varirken
en dogru yolu gosterecek olan kaynak, du-
zenlemeleri yaparken kanun koyucunun
iradesini ortaya koyan TBMM Adalet Komis-
yonu Raporu (“Rapor”) olacaktir.

In the event that there are two such conflicting provisions,
which legal provision will find an application area depends on a

number of criteria.

Birbiriyle celisen bu gibi iki hiikmiin bulunmasi halinde hangi
kanun hiikmiiniin uygulama alam bulacagi birtakim Kriterlere

baghdir.

In the Report, it is stated that Article 6 of
the Labor Code will be applied in all cases
of full and partial transfer of the workplace,
and the following statements are included
in terms of Article 178 of the TCC: “Article
178 of TCC, which is applied only in merg-
ers, divisions and conversions, is a special
provision compared to Article 6 of the La-
bor Code. The superior aspect of this article
to Article 6 of the Labor Code is that it has
accepted joint responsibility in favor of the
employee.”™. In this report, it was discussed
whether Article 178 of the TCC is necessary
while there is Article 6 of the Labor Code
and it was concluded that it is necessary. At
the same time, it was stated that the gaps in
Article 6 of the Labor Code could be filled
by making use of Article 178 of the TCC, and
that Article 178 of the TCC was better and
more appropriate for the purpose than Arti-
cle 6 of the Labor Code.

ilgili Rapor'da isk m. 6'nin isyerinin tam
ve kismi tum devir hallerinde uygulana-
cagi belirtilip TTK m. 178 bakimindan ise
su ifadelere yer verilmistir: “Tasarinin 178
inci maddesi ise sadece bolunme, birles-
me ve tar degistirme hallerinde uygulanan
is Kanunu'nun 6'nci maddesine nazaran
6zel bir hukimdur. Bu maddenin is Kanu-
nu'nun 6'nci maddesine Ustun tarafi isci-
nin lehine olarak muteselsil sorumlulugu
kabul etmis olmasidir.”"s. Rapor’da, isK m.
6 duzenlemesi mevcutken TTK m. 178'in
gerekli olup olmadigi tartisilmis ve gerekli
oldugu sonucuna varilmistir. Ayni zaman-
da Rapor'da isk m. 6’da yer alan boslukla-
rin TTK m. 178'den yararlanilarak dolduru-
labilecegi belirtilmis ve TTK m. 178'in isk
m. 6'ya nazaran daha iyi ve amaca daha
uygun oldugu ifade edilmistir.
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EMPLOYEES' RIGHT TO OBJECT IN MERGERS

B. Interpretation of Article 178 of
the TCC

1. Legal Nature of the Objection

In order to evaluate the way in which the
right to object is exercised and its results in
the most accurate way, first of all, it is neces-
sary to determine its legal nature correctly.
The right of the employee to object to the
transferis a right that creates a new legal sta-
tus. Rights in this nature, if used, result in the
emergence of a new legal situation. A new
situation may occur in the form of establish-
ing a new legal relationship, changing or
terminating an existing legal situation’. The
employee's right to object to the transfer is a
right that terminates a legal situation, since
it terminates the employment relationship
between the employee and the employer.
No justifiable reason is sought for the use of
the right that creates a new legal status, so
the employee will be able to use this right
arising from the law, even if he/ she does not
have a justified reason.

One of the most basic features of these
rights is that they end with the duly exercise
of the right. As a result of this feature, once
the right is exercised and the result occurs, it
cannot be reversed". Since the employee’s
right to object is of that nature, the right gets
ceased when the employee uses his/ her
right, and the employee cannot withdraw
from this statement.

2. Exercise of the Right to Object

i. Period and Addressee of the
Objection

Although the employees' right to object to
the transfer has been regulated in Article
178 of the TCC, no regulation has been
brought about on how the right of objec-
tion will be used; its duration, addressee or
practice. The fact that the objection period is
not determined is a situation that may cause
problems in practice. In the process of solv-
ing this problem, it is necessary to benefit
from the legal regulations in comparative
law and the views in the doctrine'@.

B.TTKm.178’in
Yorumlanmasi

1. itirazin Hukuki Niteligi

itiraz hakkinin kullanilma seklini, so-
nuclarini en dogru sekilde degerlendi-
rebilmek icin 6ncelikle hukuki niteligini
dogru tespit etmek gerekir. isginin devre
itiraz edebilme hakki bir yenilik doguran
haktir. Yenilik doguran haklar, kullanil-
diklar takdirde yeni bir hukuki durumun
ortaya c¢ikmasi sonucunu doguran hak-
lardir. Ortaya ¢ikan yeni durum, yeni bir
hukuki iligskinin kurulmasi, mevcut bir hu-
kuki durumun degistirilmesi veya sona
erdirilmesi seklinde meydana gelebilir'®.
iscinin devre itiraz hakki, isci ile isveren
arasindaki is iliskisini sona erdirdiginden
bir tur bozucu yenilik doguran haktir. Ye-
nilik dogurucu hakkin kullanilmasi icin
hakli bir sebep aranmaz, dolayisiyla isci
hakli bir sebebi olmasa dahi kanundan
dogan bu hakkini kullanabilecektir.

Yenilik doguran haklarin en temel 6zellikle-
rinden biri de hakkin usuline uygun bigim-
de kullanilmasiyla sona ermesidir. Bu 6zelli-
ginin bir sonucu olarak da yenilik doguran
hak kullaniip sonu¢ meydana geldikten
sonra bundan geri dénulemez". isginin iti-
raz hakki bir bozucu yenilik doguran hak
oldugundan iscinin itiraz hakkini kullanma-
siyla itiraz hakki sona ermis olur ve isci bu
beyanindan geri dbnemez.

2. itiraz Hakkinin Kullanilmasi

i. itirazin Suresi ve
Muhatabi

TTK m. 178'de iscilerin devre itiraz hakki
duzenlenmisse de itiraz hakkinin ne se-
kilde kullanilacagi, suresi, muhatabi veya
kullanimiyla ilgili herhangi bir hususta bir
duzenleme getirilmemistir. itiraz stresinin
belirlenmemis olmasi, uygulamada sorun
yaratabilecek bir durumdur. Bu problemin
¢ozulmesi asamasinda, karsilastirmali hu-
kuktaki kanuni duzenlemelerden ve doktrin-
deki goruslerden yararlanilmasi icap etmek-
tedir'®,

242 GSI ARTICLETTER

TCC Article 178 is based on Article 133 of the
SCO, as can be understood from the reason-
ing of the article. Since the period of the ob-
jection is not clearly determined in the SCO,
it is necessary to evaluate the thoughts in the
doctrine. An opinion in Swiss doctrine argues
that the one-month probationary period stipu-
lated for employment contracts in SCO Atrticle
355/b/1 should also be applied in terms of the
objection period. Another view argues that
this gap should be filled within a reasonable
period of time, which can be given in accor-
dance with the rule of good faith. In terms of
both views, the employer is required to inform
the employees about the transfer in accor-
dance with Article 333/a of the SCO™.

An opinion in Turkish doctrine argues that
the six working days given to employees in
Article 22 of the Labor Code titled "Change
in working conditions and termination of
the contract" should be applied here as well
by analogy®. Pursuant to this opinion, any
change in the employment relationship by
the employer will be accepted as a substan-
tial change in the contract and a period of
six working days will be applied. This view
is criticized in the doctrine because the time
given is not enough for the employee to
make a well-thought decision.

3

SIRKET BIRLESMELERINDE ISCILERIN ITIRAZ HAKKI

TTK m. 178, madde gerekcesinden anla-
sildigi uzere isvicre Borglar Kanunu (“IBK”)
m. 133'ten alinmistir. iBK'de de itirazin
suresi acglkga belirlenmediginden dokt-
rindeki dusunceleri degerlendirmek ge-
rekir. isvigre doktrinindeki bir gorus, iBK
m. 355/b/1'de yer alan is s6zlesmeleri icin
ongorulen bir ay siren deneme suresinin
itiraz sUresi bakimindan da uygulanmasi
gerektigini savunmaktadir. Diger bir gorus
ise bu boslugun durustluk kurali uyarinca
verilebilecek makul bir sureyle doldurul-
masi gerektigini 6ne surmektedir. Her iki
g6rus bakimindan da iBK m. 333/a geregi
isverenin iscileri devir ile alakali olarak bil-
gilendirmesi gerekmektedir’®.

Turk doktrininde bir goras, “Calisma kosul-
larinda degisiklik ve is sdzlesmesinin feshi”
baslikli isK m. 22'de iscilere taninan alti is
gunu suresinin burada da kiyasen uygulan-
masi gerektigini savunmaktadir®®. Bu gorus
uyarinca, is iliskisinin isveren tarafindan de-
gisiklige ugramasi s6zlesmenin esasli degi-
sikligi kabul edilecek ve alti is gunu suresi
uygulanacaktir. Bu gorus, verilen surenin is-
cinin dogru bir karar verebilmesi icin yeterli
olmamasi nedeniyle doktrinde elestirilmek-
tedir.

X
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EMPLOYEES' RIGHT TO OBJECT IN MERGERS

Another view, in line with the above-men-
tioned Swiss doctrine, is that from the moment
the employee learns of the merger, he/ she
can exercise his/ her right to object within a
reasonable period of time in accordance with
the characteristics of the concrete case?'.

The most appropriate view, on the other
hand, is the adoption of the one-month ob-
jection period accepted in Swiss judicial de-
cisions and comparative law, which is con-
sidered reasonable??.

Uncertainty about the period is also in ques-
tion for the addressee. Since there is no clear
regulation in Article 178 of the TCC, it is un-
clear whether the objection should be made
to the transferor employer, the transferee
employer or both?3,

Uncertainty regarding the objection period
in the legal regulations is also in question for
the starting moment of the objection period.
For this reason, it is suggested in the doctrine
that the objection period will start from the
moment of notification if the employer notifies
the employee of the transfer, and from the mo-
ment the employee is aware of the transfer of
the workplace if the notification is not made?.

ii. Content and Form of the
Objection

Under Article 178 of the TCC, the content of
the objection to be made by the employee
is not especially regulated. For this reason, a
clear statement that the employee objects to
the transfer should be considered sufficient
in terms of the content of the objection. As
stated above, the employee does not need
to show a just cause while making an ob-
jection, so it is sufficient for the employee to
simply state that he objects to the transfer.

As for the form of the objection, since no
form requirement is sought, it will be suffi-
cient for the employee to convey his/ her ob-
jection verbally or in writing to the address-
ee, but a written objection will be useful for
ease of proof?®.

Diger bir gorus, yukarida belirtilen isvigre
doktrinindeki gorusle ayni yonde olarak,
iscinin birlesmeyi 6grendigi andan itibaren
somut olayin 6zelliklerine uygun makul bir
sure icinde itiraz hakkini kullanabilecegi yo-
nandedir?'.

Amaca en uygun bulunan gorus ise, isvic-
re yargi kararlarinda ve karsilagtirmali hu-
kukta kabul edilen bir aylik itiraz suresinin
makul bulunarak benimsenmesi gorusu-
dar?,

Sure hususunda mevcut olan belirsizlik mu-
hatap bakimindan da s6z konusudur. TTK
m. 178'de net bir duzenleme yer almadigin-
dan itirazin devreden isverene mi devralan
isverene mi yoksa ikisine birden mi yapilma-
si gerektigi belirsizdir?,

Yasal duzenlemelerde itiraz suresine
iliskin belirsizlik itiraz suresinin baslama
ani icin de s6z konusudur. Bu sebepten
oturq, itiraz suresinin isveren tarafindan
devrin bildirilmesi halinde bildirim anin-
dan, bildirim yapilmamis ise is¢inin isye-
rinin devrinden haberdar oldugu andan
itibaren baslayacag doktrinde 6ne su-
ralmustur?s,

ii. itirazin igerigi ve
sekli

TTK m. 178 hakmunde is¢inin yapacag: iti-
razin icerigi ile ilgili herhangi bir 6zel duzen-
leme yer almamaktadir. Bu sebeple; is¢inin
beyanindan deuvre itiraz ettiginin acik¢a an-
lagiliyor olmasi, itirazin igerigi bakimindan
yeterli kabul edilmelidir. Yukarida da belirtil-
digi Uzere iscinin itirazda bulunurken hakli
bir sebep gostermesi gerekmemektedir, do-
layisiyla is¢inin yalnizca devre itiraz ettigini
belirtmesi yeterlidir.

itirazin sekli hususunda ise ayni sekilde
herhangi bir sekil sarti 6ngorulmedigin-
den iscinin itirazini s6zla veya yazili olarak
muhataba iletmesi yeterli olacaksa da ya-
zili bir itiraz ispat kolayligi bakimindan ya-
rarli olacaktir?®.
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3. Nature of Termination and
Severance Pay

Another uncertainty created by Article 178
of the TCC is whether there is a termination
as a result of the employee's objection and
whether the employee is entitled to sever-
ance pay.

It is debatable in the doctrine whether the
right to object stipulated in Article 178 of
the TCC constitutes a type of termination.
According to one opinion, the execution of
the right to object does not bind the final-
ization of the employment contract to its
termination but it argues that it is required
by law. This opinion states that in the SCO,
the employee's objection is not regulated
as a termination, but as a specific finaliza-
tion?8, According to another view, since the
spontaneous termination of the contract
is foreign to our legal system, it should be
accepted that the employment contract is
finalized by the employer if the right to ob-
ject is exercised?. Another opinion argues
that the contract is terminated by the em-
ployee when he uses his right to object, but
if this opinion is accepted, the employees
will be deprived of their labor rights, and it
will be inconsistent with the purpose of the
provision. In Swiss doctrine, the employee's
objection is not considered a form of termi-
nation. In this respect, the most accurate in-
terpretation is the acceptance that the con-
tract is automatically finalized as per the law.

Another issue to be determined, apart from
the nature of termination, is the issue of
severance pay. Severance pay is one of the
rights that may arise depending on the ter-
mination of the employment contract. Its le-
gal basis is Article 14 of the Labor Code No.
1475, which is still in force?. If the employee
terminates the employment contract due
to one of the limited situations regulated in
Article 14 of the Labor Code No. 1475, the
employee may be entitled to severance pay.
There is no clarity in the relevant article in
terms of the employee's termination of the
employment relationship by using his/ her
right to object. As stated above, according
to the view mostly adopted in the doctrine,
it is accepted that the objection regulated
in Article 178/2 of the TCC is not a notice of

SIRKET BIRLESMELERINDE ISCILERIN ITIRAZ HAKKI

3. Feshin Niteligi ve Kidem
Tazminati

TTK m. 178'in yarattigi diger bir belir-
sizlik de is¢inin itirazi sonucu bir feshin
mevcut olup olmadigi ve is¢inin kidem
tazminatina hak kazanip kazanamayaca-
g1 meselesidir.

TTK m. 178'de 6ngorulen itiraz hakkinin
bir fesih ttru teskil edip etmeyecedi dokt-
rinde tartismalidir. Bir gorus, itiraz hakki-
nin kullanilmasi sonucu is sd6zlesmesinin
sona ermesini sozlesmenin feshedilme-
sine baglamamakta, bunun kanun gere-
¢gi oldugunu savunmaktadir. Bu goéruse
gore, Mehaz iBK'de is¢inin itirazi bir fesih
olarak degil, kendine 6zgu bir sona erme
hali olarak duzenlenmektedir?®. Bir diger
goruse gore ise, sdzlesmenin kendiligin-
den sona ermesi hukuk sistemimize ya-
banci oldugundan, itiraz hakkinin kulla-
nilmasi halinde is s6zlesmesinin isveren
tarafindan sona erdirildigi kabul edilme-
lidir?”. Baskaca bir gorus, itiraz hakkinin
isci tarafindan kullanilmasiyla so6zles-
menin isci tarafindan feshedildigini sa-
vunmaktadir, ancak bu goérusun kabulu
halinde isciler iscilik haklarindan yoksun
kalacagindan hukmun amaciyla celiskili
olacaktir. Mehaz isvigre’de iscinin itirazi
bir fesih hali olarak kabul edilmemekte-
dir. Bu bakimdan en isabetli yorum s6z-
lesmenin kanun geregi kendiliginden
sona erdiginin kabuludur.

Feshin niteligi disinda belirlenmesi gere-
ken bir diger mesele ise kidem tazminati
hususudur. Kidem tazminati, is sozlesme-
sinin sona ermesine bagli olarak otaya
¢ikan haklardan biridir. Hukuki dayanagi
ise 1475 sayili is Kanunu’nun hala yurar-
lukte olan 14. maddesidir?. 1475 sayili
is Kanunu’'nun 14. maddesinde sinirli
saylda duzenlenmis olan hallerden biri
sebebiyle iscinin is so6zlesmesini feshet-
mesi halinde is¢i kidem tazminatina hak
kazanabilecektir. isginin itiraz hakkini
kullanarak is iliskisini sonlandirmasi hali
bakimindan ilgili maddede bir netlik yer
almamaktadir. Yukarida belirtildigi uze-
re, doktrinde cogunlukla benimsenen
goruse gore, TTK m. 178/2'de yer alan
itirazin, bir fesih bildirimi olmadigi kabul
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EMPLOYEES' RIGHT TO OBJECT IN MERGERS

termination. For this reason, the employee’s
objection cannot be considered among the
cases of rightful termination, which entitles
the employee to severance pay. However,
since the provision of Article 178 of the TCC
is a regulation for the benefit of the employ-
ee, if an assessment is made in accordance
with the purpose, the employee’s failure to
qualify for severance pay will be contrary to
the purpose of the provision?®, “The right to
object is a right granted to the employee by
law, and it cannot be considered that if it is
exercised, it will result in deprivation of an-
other right.”3°,

The most advantageous method in terms of
solving the uncertainty created by this gap
in the law is for the legislator to fill the rele-
vant gap by making a legal regulation. Until
such a regulation is made, it should be ac-
cepted that the employee should not be de-
prived of severance pay when the provision
is interpreted together with its purpose.

IV. CONCLUSION

Mergers, which are increasing day by day due
to the change in the commercial conditions
mentioned in the article, result in the transfer
of the workplace. How the business affairs will
be affected by this transfer is subject to sepa-
rate regulations in various laws. While the La-
bor Code does not give the employee the right
to object to the transfer, the TCC regulates the
right to object in favor of the employee. As ex-
plained above, the provision of Article 178 of
the TCC will prevail as a new and special law
compared to Article 6 of the Labor Code. This
point, reached in light of general principles, is
supported by the Parliamentary Justice Com-
mission Report. This situation will also be ef-
fective in terms of ensuring the constitutional
rights of the employee.

After it has been determined that Article
178 of the TCC will be applied, it should be
determined how, in what time, and against
whom this right to object shall be used.
Since there is a gap in the law in this regard,
there are various opinions in the doctrine.
While evaluating the opinions, they should
be assessed on the basis of the interests
of the employee, who is in a powerless po-
sition against the employer. In this article,
some conclusions have been reached by
keeping the interests of the employee in
the foreground, both in terms of the period
of the objection and the severance pay that
the employee will be entitled to.

edilmektedir. Bu nedenle is¢inin itirazi,
isciye kidem tazminatina hak kazandi-
ran hakli nedenle fesih halleri arasinda
degerlendirilemeyecektir; ancak TTK m.
178 hukmunun iscinin menfaatine bir
duzenleme olmasindan otura, amaca
uygun bir degerlendirme yapilmasi du-
rumunda iscinin kidem tazminatina hak
kazanamamasi hakmun getirilis amaci-
na aykiri olacaktir?®. “itiraz hakki isciye
kanun tarafindan taninmis bir hak olup,
kullanilmas! halinde baska bir haktan
mahrumiyet sonucunu dogurmasi dusu-
nulemez.”3°,

Kanundaki bu boslugun yarattigi belirsizli-
gin ¢6zumUu bakimindan en faydali yontem
kanun koyucunun kanuni bir duzenleme
yaparak ilgili boslugu gidermesidir. Boyle
bir duzenleme yapilana kadar ise, hukum,
amaciyla birlikte yorumlandiginda is¢inin
kidem tazminatindan yoksun birakilmamasi
gerektigi kabul edilmelidir.

IV. SONUC

Makalede bahsedilen ticari kosullarin
degismesiyle gunden gune artan sirket
birlesmeleri, is yerinin devri sonucunu
dogurmaktadir. Bu devirden ig iligkileri-
nin nasil etkilenecegi cesitli kanunlarda
ayri duzenlemelere tabi tutulmustur. is
Kanunu is¢iye devre itiraz hakki tanimaz-
ken Turk Ticaret Kanunu’'nda isci lehine
itiraz hakki getirilmistir. Yukarida acik-
landigi Gzere, TTK m. 178 hukmu, isk m.
6 karsisinda yeni ve 6zel kanun olarak
oncelikli uygulama alanina sahip olacak-
tir. Genel prensipler isiginda ulasilan bu
hususu TBMM Adalet Komisyonu Raporu
da desteklemektedir. Bu durum is¢inin
anayasal haklarinin temini bakimindan
da etkili olacaktir.

iscinin sirket birlesmelerinde itiraz hakki
konusunda TTK m. 178'in uygulanacagi
tespit edildikten sonra isbu itiraz hakki-
nin ne sekilde, hangi surede, kime karsi
kullanilmasi gerektigi belirlenmelidir.
Kanunda bu bakimdan bir bosluk bu-
lunmasindan 6turt doktrinde cesitli go-
rasler yer almaktadir. Gorusler, igveren
karsisinda gugsuz konumda olan is¢inin
menfaati esas alinarak degerlendirilmeli-
dir. isbu makalede de gerek itirazin stre-
si bakimindan gerek is¢inin hak kazana-
ca@i kidem tazminati bakimindan is¢inin
menfaati 6n planda tutularak birtakim
sonuglara ulasilmistir.
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With the provision of Article 178 of the TCC,
the interests of the employer are also well
protected. Even if the employee objects, he/
she must continue to work with his/ her em-
ployer until the end of the legal dismissal pe-
riod. As stated in the Parliamentary Justice
Commission Report, the provision of Article
178 of the TCC is a necessary regulation,
and it plays an important role in ensuring the
interests of both parties.
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