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ABSTRACT

The Communiqué on Procedures and Principles on
Enforcement of Article 376 of the Turkish Commercial
Code numbered 6102, published on September 15,
2018, regulates the procedures and principles appli-
cable to capital loss or over-indebtedness under the
subject law article, and the Communiqué Amending
the Communiqué on Procedures and Principles on
Enforcement of Article 376 of the Turkish Commercial
Code numbered 6102 makes some amendments in
the aforesaid procedures and principles particularly
as to which conditions may be applied in the case of
technical bankruptcy of companies in law practice
and to which extent. This paper aims to explain and
scrutinize said amendments.
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OZET

15 Eylul 2018 tarihinde yayinlanan, 6102 Sayi-
lI Turk Ticaret Kanunu'nun 376'nci Maddesinin
Uygulanmasina lliskin Usul ve Esaslar Hakkinda
Teblig ile ilgili madde kapsaminda sermayenin
kaybl veya borca batik olma durumlarinda uyula-
cak usul ve esaslar duzenlenmis olup 6102 Savyili
Turk Ticaret Kanunu'nun 376'nci Maddesinin Uy-
gulanmasina Iliskin Usul ve Esaslar Hakkinda Teb-
ligde Degisiklik Yapilmasina Dair Teblig ile bu usul
ve esaslarda ¢zellikle uygulama sirketlerin teknik
iflas durumu karsisinda hangi kosullara ne olcude
basvurabilecegine iliskin birtakim degisikliklere gi-
dilmistir. Bu calismada sdz konusu degisikliklerin
aciklanmasi amaglanmistir.
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RECENT DEVELOPMENTS IN CAPITAL
LOSS AND OVER-INDEBTEDNESS

The Communiqué on Procedures and Principles on Enforcement of Article 376 of the Turkish
Commercial Code numbered 6102 (“Governing Communiqué” or “GC”), published in the Official
Gazette on September 15, 2018, effective immediately, aims to regulate procedures and principles
applicable on capital loss and over-indebtedness of stock corporations.

Sermaye sirketlerinin sermaye kaybi ve borca batikliklar1 durumlarmda uygulanacak usul ve
esaslarm diizenlenmesi amaciyla 6102 Sayih Tiirk Ticaret Kanunu’nun 376'nc1 maddesinin Uy-
gulanmasina Iliskin Usul ve Esaslar Hakkinda Teblig (“Uygulama Teblig” ya da “UT”) 15.09.2018
tarihinde Resmi Gazete’de yaymlanmis ve aym giin yiiriirliige girmistir.

4

FOOTNOTE

1 14.02.2011 dated, 27846 numbered
Resmi Gazete (RG).

2 15.09.2018 dated, 30536 numbered
Resmi Gazete (RG).

3 26.12.2020 dated, 31346 numbered
Resmi Gazete (RG).

4 Ahmet Tark, “Yeni Turk Ticaret Ka-
nunu’nun Getirdigi Degisiklikler ve Ye-
niliklerle Anonim Ortaklikta Sermaye
Kaybi ve Hukuki Sonuglar”, D.E.U.
Faculty of Law Journal 2015, V. 17, E.
2, p.63-112, p. 65; ismail Kayar “Yeni
TTK'ya Gore Anonim Sirkette Sermaye
Kaybi ve Borca Batikligin Tespiti ve
Sonuglan”, 6102 Sayili Turk Ticaret
Kanunu'nu Beklerken, 10-11-12 May
2012 Symposium, Marmara University
Faculty of Law Legal Studies Journal
Special Edition, p. 643-658, p. 643,
646. For a general critique of this
mindset: Tolga Ayoglu “TTK M. 376
F. 1 ve 2 Hukumlerine iligkin Dustincel-
er”, Legal Law Journal, V. 15, E. 172,
2017, p. 1581-1604, p. 1583 ff., es-
pecially p. 15695-1601; qgtd. in Emek
Toraman Colgar, TTK m. 376/2 Huk-
mu Kapsaminda Sermaye Kaybi Olan
Anonim Sirketlerde Sermaye Artinmi
Yapilmasi, Istanbul 2021 p.7.

I.INTRODUCTION

The Communiqué on Procedures and Princi-
ples on Enforcement of Article 376 of the Turk-
ish Commercial Code numbered 6102 (“Gov-
erning Communique” or “GC"), published in
the Official Gazette on September 15, 20182
effective immediately, aims to regulate pro-
cedures and principles applicable on capital
loss and over-indebtedness of stock corpora-
tions. Later, the Communiqué Amending the
Communiqué on Procedures and Principles
on Enforcement of Article 376 of the Turkish
Commercial Code numbered 61022 (“Amend-
ing Communiqué” or “AC"), published in the
Official Gazette on December 26, 2020, effec-
tive immediately, has brought some amend-
ments in GC. Mandatory measures required
to be taken by companies in case of over-in-
debtedness are set down in third paragraph
of Article 376 of the Turkish Commercial Code
("TCC"), also known and termed as technical
bankruptcy in practice. First two paragraphs
of Article 376 of TCC regulate the measures
required to be taken in the cases of capital loss
not so dire as over-indebtedness. Relevant
provision has received affirmative reactions
from legal doctrine as it increases the protect-
ed value of a company and this in turn forces
companies to seek more early solutions in
case of financial troubles*. First, it is required
to explain the concept of “protected value”.
Protected value covers all of such assets the

. GiRIiS

Sermaye sirketlerinin sermaye kaybi ve
borca batikliklari durumlarinda uygula-
nacak usul ve esaslarin duzenlenmesi
amaciyla 6102 Sayili Turk Ticaret Kanu-
nu'nun’ 376'nci maddesinin Uygulan-
masina iliskin Usul ve Esaslar Hakkinda
Teblig? (“Uygulama Teblig” ya da “UT")
15.09.2018 tarihinde Resmi Gazete'de
yayinlanmis ve ayni gun yuarurluge gir-
mistir. UT'de birtakim degisiklikler 6ng6-
ren 6102 Sayili Turk Ticaret Kanunu'nun
376'nci maddesinin Uygulanmasina ilis-
kin Usul ve Esaslar Hakkinda Tebligde
Degisiklik Yapilmasina Dair Teblig?® (“"De-
gisiklik Teblig” ya da “DT”) ise 26 Aralik
2020 tarihinde Resmi Gazete'de yayim-
lanmis ve ayni tarihte yararluge girmistir.
Uygulamada teknik iflas olarak da bili-
nen 6102 sayili Turk Ticaret Kanunu'nun
("TTK") 376. maddesinin tcuncu fikrasi,
borca batik olma hallerinde sirketlerin
almasi gereken zorunlu 6nlemleri du-
zenlemektedir. TTK 376'nin ilk iki fikrasi
sermaye kaybinin borca batiklik duze-
yine erismedigi hallere iliskin duzenle-
meler ongormaustar. ilgili duzenlemeyle
korunan degerin artirilmasi ve bunun
da mali durumun bozuldugu hallerde
sirketlerin daha erken o6nlem almalarini
saglamasi sebebiyle doktrinde olumlu
elestiriler almistir. Oncelikle korunan
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loss of which has some certain repercussions
as specified in TCC Article 376. In fact, both
the general assembly (“GA”) and the board
of directors (“BoD") are forced to take some
legal actions upon loss of these assets. TCC
Article 519 holds the companies liable to set
aside legal reserve fund. Moreover, it is dic-
tated by paragraph 3 of Article 519 of TCC
that unless and until it exceeds half of capital
or issued capital, the legal reserve fund can
be used only to cover and offset losses, or in
cases of bottleneck, to take measures fit for
survival of company or prevention of unem-
ployment or alleviation of its consequences.
This means to say that legal reserve funds, in
principle, cannot be employed for distribution
of profit or for any motives other than the pur-
poses clearly inscribed in law, and are legally
blocked. That is why due to the ban on their
distribution, legal reserve funds have the same
value for a company with its share capital. As
a natural result of this reasoning, aside from
its capital, its legally protected, retained and
non-distributable assets must also be taken
into consideration in deciding and determin-
ing the extent of capital loss or over-indebt-
edness of a company. While the Commercial
Code numbered 6762 (“oCC") was in force,
only capital loss was considered and had
some conseguences. The inexactness of said
provision of oCC may be seen obviously when
it is taken into consideration that the ratio legis
underlying the protected value concept is basi-

SERMAYE KAYBI VE BORCA BATIKLIK
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degerin ne oldugunun aciklanmasi ge-
rekmektedir. Korunan degerden maksat
TTK 376'nin kaybina sonuc¢ bagladigi
unsurlarin tamudar. Oyle ki bu unsurla-
rin yitimiyle gerek YK gerekse de GK bir-
takim aksiyonlara zorlanmaktadir. TTK
519'da kanuni yedek akgelerin ayrilmasi-
nin zorunlulugu 6ngorulmastar. Ayrica,
TTK 519/3’e goére, kanuni yedek akge;
sermayenin veya cikarilmis sermayenin
yarisini agmadigi takdirde, sadece zarar-
larin kapatilmasina, islerin iyi gitmedigi
zamanlarda isletmeyi devam ettirmeye
veya issizligin 6ntne gecmeye ve sonuc-
larini hafifletmeye elverisli 6nlemler alin-
masi i¢in kullanilabilir. Buna gore kanuni
yedek akceler kural olarak kar dagitimin-
da ya da kanunda sayili amaclar disinda
kullanilamaz, kanunen blokelidir. Dagiti-
mi yasakll kanuni yedek akgeler de, bir
sirket icin sermayeyle ayni kiymettedir.
Bu yaklasimin dogal sonucu olarak da
bir sirketin borca batikligini ya da ser-
maye kaybinin 6l¢usuna belirlemek igin
sermayenin yaninda kanunen korun-
mus, dagitilamayan kalemler de dikkate
alinmalidir. 6762 sayili Ticaret Kanunu
("eTK") doneminde sadece sermaye
kaybina sonu¢ baglanmisti. Korunan de-
gerin altinda yatan ratio legis’in sirketin
barindirmasi gereken maddi unsurlarin
yasaca korunmasi gerektigi ve sadece
sermayenin degil ayrica yedek akgelerin

MAKALELER

A

1 14.02.2011 tarih, 27846 sayili Resmi
Gazete (RG).

DiPNOT

2 15.09.2018 tarih, 30536 sayili Resmi
Gazete (RG).

3 26.12.2020 tarih, 31346 sayili Resmi
Gazete (RG),

4 Emek Toraman Colgar, TTK m.
376/2 Hukmu Kapsaminda Sermaye
Kaybi Olan Anonim Sirketlerde Ser-
maye Artinmi Yapilmasi, Istanbul 2021
s. 7'den naklen, Ahmet Tirk, “Yeni
Turk Ticaret Kanunu'nun Getirdigi
Degisiklikler ve Yeniliklerle Anonim
Ortaklikta Sermaye Kaybi ve Hukuki
Sonuglan”, D.E.U. Hukuk Fakultesi
Dergisi 2015, C. 17, S. 2, 5. 63-112, s.
65; ismail Kayar “Yeni TTK'ya Gore
Anonim Sirkette Sermaye Kaybi ve
Borca Batikligin Tespiti ve Sonuglarn”,
6102 Sayili Turk Ticaret Kanunu'nu
Beklerken, 10-11-12 Mayis 2012 Sem-
pozyum, Marmara Universitesi Hukuk
Fakultesi Hukuk Arastirmalar Dergisi
Ozel Say), s. 643-658, s. 643, 646. Bu
tercihin genel bir elestirisi icin bkz.
Tolga Ayoglu “TTK M. 376 F. 1 ve 2
Hukumlerine iliskin Dusunceler”, Le-
gal Hukuk Dergisi, C. 15, S. 172, 2017,
s. 1581-1604, s. 1583 vd., ozellikle s.
1595-1601.
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5 Ayoglu, p. 1597.

6 Toraman Colgar, p.6,7.

7 Toraman Colgar, p. 5.

8 Ezgi Ozturk, Sermaye Sirketlerinde
Sermaye Kaybi, Borca Batiklk ve
Teknik iflasin Sonuglan ile Alinabi-
lecek lyilestirici Onlemler Kapsaminda

Mali Tablo Analizi, istanbul 2019.

9 Toraman Colgar p. 3.

RECENT DEVELOPMENTS IN CAPITAL
LOSS AND OVER-INDEBTEDNESS

cally that all of the pecuniary assets required to
be kept by the company must also be protected
legally, and not only the capital, but also the le-
gal reserve funds are legally mandatory. At this
point, it is also argued that capital loss ratios may
be calculated more than actual ratios by also
including therein the legal reserve funds which
are already set aside for covering and offsetting
the losses of companies®. And as a result of this
argument, it is stated that companies are put in
a disadvantageous position in terms of calcula-
tion of financial situation. However, in our opin-
ion, to force the companies for early measures
bears significant importance especially in re-
gards to fragile economies. In this context, TCC's
addition of legal reserve funds to the calculation
is apt. But discussions continue on. While some
think that if a company acquires its own trea-
sury stock under Article 520 of TCC, the reserve
funds required to be set aside in the amount of
cost of acquisition must also be included in the
calculations under Article 376 of TCC, others be-
lieve that the reserve funds of Article 520 of TCC
are excluded®. We believe that the spirit of law
here is to increase protected value and to force
companies to take early measures. Moreover,
given that title lines of articles are also included
in the text of law as per Article 1534 of TCC, it
should be taken into consideration that the main
heading of Article 520 of TCC is “legal reserve
funds”. Considering that the text of Article 376 of
TCC mentions about “legal reserve funds”, it will
be inappropriate to confine this to “general legal
reserve funds” regulated by Article 519 of TCC.
The limitation of the definition of legal reserve
fund given in GC may be eliminated by the hier-
archy of norms argument. For these reasons, our
opinion is that Article 520 of TCC must also be
included in the calculations under TCC 376. AC,

de yasaca zorunlu tutuldugu g6z énlune
alindiginda eTK'nin duzenlemesindeki
isabetsizlik gorulebilecektir. Burada sir-
ketlerin zaten zarar gidermeye yonelik
ayrilmis kanuni yedek akc¢enin de hesa-
ba katilarak sermaye kayip oranlarinin
aktuelinden daha fazla hesaplanabile-
ceg@ine yonelik itirazlar gelmektedir®. Bu
itirazin sonucu olarak da sirketlerin mali
durum hesabi bakimindan dezavantaijli
duruma duasurulduaga savunulmaktadir.
Ancak, bizce sirketlerin erkenden 6nlem
almaya zorlanmasi 6zellikle kirilgan eko-
nomiler bakimindan énem tasimaktadir.
Bu baglamda TTK'nin kanuni yedek akce
ilavesi yerindedir. Ancak tartismalar bu-
rada bitmemektedir. Bir goruse gore TTK
520 kapsaminda sirketin kendi payini
iktisap etmesi halinde; iktisap bedeli tu-
tarinda ayirmasi gereken yedek akceleri
de TTK 376 hesaplarinda dikkate almak
gerekirken, bir gorus ise TTK 520 yedek
akcesini dislamaktadir®. Kanunun ruhu-
nun, korunan dederi artirmak ve sirketle-
ri erkenden 6nlem almaya itmek oldugu-
nu dusunuyoruz. Ayrica TTK 15634 geregi
madde kenar basliklari da kanun met-
nine dahil oldugundan TTK 520'nin ust
basliginin kanuni yedek akcge olduguna
da 6nem verilmelidir. TTK 376. metnin-
de “kanuni yedek akc¢e” yazdigina gore
bunu TTK 519'da duzenlenen “genel ka-
nuni yedek akce”'ye hasretmek isabetli
olmayacaktir. UT'de verilen kanuniyedek
akce taniminin TTK 519'la sinirlanmasi
ise normlar hiyerarsisi argimaniyla ber-
taraf edilebilecektir. Bu sebeplerle TTK
520'nin de TTK 376 hesabina katilmasi
gerektigini dusunuyoruz. DT; sermaye
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on the other hand, brings significant changes
regarding the economic hardships that a stock
corporation might encounter, and some of these
changes aim just to explain and clarify GC, but
some are expected to create material novelty in
practice.

In this paper, capital loss and over-indebted-
ness concepts will be briefly explained, and
then, the novelties brought by AC in regard to
the actions required to be taken by stock cor-
porations in such situations will be discussed.

I1. CONCEPTS OF
CAPITAL LOSS AND
OVER-INDEBTEDNESS

A. Concept of Capital Loss

Concept of capital means share capital in
share capital system, while it means issued
capital in authorised (registered) capital sys-
tem’.

TCC 376 makes a dichotomy based on the ex-
tent of the company’s capital being unrequit-
ed or unreciprocated. Accordingly, 1st para-
graph of TCC 376 is enforceable if and when
at least half of capital plus reserve funds is un-
requited due to losses incurred by the compa-
ny, while 2nd paragraph of TCC 376 becomes
functional only if and when the portion of
capital unrequited due to losses is equal to or
more than two-thirds of the sum of capital and
reserve funds®.

B. Concept of Over-indebtedness

Over-indebtedness occurs only if and when
total assets of a company are less than its to-
talliabilities. In the preamble of TCC 376, the
concept of over-indebtedness is described
as the inability of a debtor to pay back its
loans owed toits creditors, or in other words,
as the company’s asset deficiency wherein
its liabilities exceeds its assets®.

I1l. AMENDMENTS MADE
IN REGARDS TO CAPITAL
LOSS AND OVER-
INDEBTEDNESS

A. On Capital Loss

The capital’'s being unrequited or unrecip-
rocated, means that all of the accumulated

SERMAYE KAYBI VE BORCA BATIKLIK
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sirketlerinin karsilasabilecegi ekonomik
zorluklara iliskin 6nemli degisiklikler ge-
tirmekte olup, getirdigi degisikliklerin bir
kismi UT'yi aciklama vasfi tasirken diger
kismi ise uygulamada 6nemli yenilikler
meydana getirecek niteliktedir.

isbu calismada, sermaye kaybi ve bor-
ca batiklik kavramlarina kisaca degini-
lerek DT ile bu sermaye sirketlerinin bu
durumlarda yapmasi gerekenlere iligkin
getirilen yenilikler tzerinde durulacaktir.

I1. BORCA BATIKLIK
VE SERMAYE KAYBI
KAVRAMLARI

A. Sermaye Kaybi Kavrami

Sermaye kavrami; esas sermaye sistemin-
de esas sermayeyi, kayitli sermaye siste-
minde ise cikarilmis sermayeyi ifade et-
mektedir’.

TTK madde 376 karsiliksiz kalma anla-
minda ikili ayrima gitmistir. TTK 376/1
sermaye ile yedek akce toplaminin
en az yarisinin zarar sebebiyle karsi-
liksiz kaldigr durumda islerlik kaza-
nacakken TTK 376/2 zarar sebebiyle
karsiliksiz kalmanin Ucte iki veya daha
fazla oldugu durumlarda gundeme
gelecektir?.

B. Borca Batiklik Kavrami

Borca batiklik durumu; sirketin aktifleri-
nin, toplam degerin pasiflerinin toplam
degerinin altinda olmasidir. TTK 376
gerekgesinde borca batiklik kavraminin,
alacaklilarin, alacaklarini alamamalarini,
diger bir ifade ile sirketin aktiflerinin pa-
siflerini karsilayamamasini belirttigi ifa-
de edilmektedir®.

11l. SERMAYE KAYBI

VE BORCA BATIKLIK
KONULARINDA YAPILAN
DEGISIKLIKLER

A. Sermaye Kaybi Bakimindan

Karsiliksiz kalma, ge¢mis tum zararla-
rin korunan degeri tuketmesi anlamina

MAKALELER

A

DIPNOT

5 Ayogluy, s. 1597.

6 Toraman Colgar, s.6,7.

7 Toraman Colgar, s. 5.

8 Ezgi Ozturk, Sermaye Sirketlerinde
Sermaye Kaybi, Borca Batiklk ve
Teknik iflasin Sonuglan ile Alinabi-
lecek lyilestirici Onlemler Kapsaminda

Mali Tablo Analizi, istanbul 2019.

9 Toraman Colgars. 3.
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losses of past years have already finished the
protected value™. Capital loss, on the other
hand, is to be calculated in line with account-
ing principles. In the light of the equation of
“assets = liabilities + capital”, the real capital
of a company will be calculated by subtract-
ing liabilities from assets. If this sum is less
than the amount of capital plus legal reserve
funds of the company, then, there is unre-
quited capital and capital loss. The various
discussions on calculation, albeit there were
already plenty, were further boosted by the
definition in given in AC: “Loss being equal or
more than two thirds of the sum of capital and
legal reserve funds.” The first capital loss sce-
nario regulated by GC, i.e. “at least half of the
sum of capital and legal reserve funds being
unrequited”, was changed by AC by addition
of the term “due to loss” under the heading of
GC. Accordingly, the second capital loss sce-
nario, being originally as “at least two thirds of
the sum of capital and legal reserve funds be-
ing unrequited due to loss”, was changed by
AC to “the portion of capital unrequited due
to losses is equal to or more than two-thirds of
the sum of capital and reserve funds”. Consid-
ering that what isimportant is whether the loss
is remedied and recovered or not, rather than
its amount, the basis here should have been
whether the accumulated loss had already
spent the capital or not, rather than taking
the sheer amount of loss into consideration™.
Anyhow, based on the definition given in the
law, it will be plausible to overcome the defi-
nition made in AC. TCC 376 sets down the
consequences of the unrequited capital to the
extent and level thereof. By AC, the scope of
exceptions on calculations which were origi-
nally regulated only as foreign exchange loss-
es has been expanded, and it is stipulated that
half of the total sum of leasing expenses, de-
preciations and personnel expenses accrued
in the years 2020 and 2021 may be disregard-
ed in loss calculation. Through amendments
made in Temporary Article 1 of GC pertaining
to foreign exchange losses, until 01/01/2023,
in calculations made in respect of capital loss
or unrequited capital under Article 376 of the
Turkish Commercial Code, in addition to the
provision allowing the exclusion of the full
amount of foreign exchange losses arising out
of debts and liabilities in foreign currency not
repaid yet from the aforesaid calculations, it is
also stated that half of the total sum of leasing
expenses, depreciations and personnel ex-
penses accrued in the years 2020 and 2021
may be disregarded in loss calculation, and
that these amounts are required to be calcu-
lated in such manner to avoid any duplication,
and that no reference will be made to these

gelir’®. Sermaye kaybi ise muhasebe
ilkelerine gore tespit edilecektir. "“as-
sets=liabilities + capital” olduguna
gore sirketin reel sermayesi pasiflerin
aktiflerden cikarilmasi ile tespit edile-
cektir. Bu tutarin, sirketin yazili serma-
ye ve kanuni yedek akge toplamindan
az olmasi durumunda karsiliksiz kalma
ve sermaye kaybl gindeme gelecektir.
Burada gundeme gelebilecek cesitli
hesaplama tartismalari DT'de karsilik-
siz kalma i¢in getirilen su tanimla daha
da harlanmistir: “Zararin, sermaye ile
kanuni yedek akceler toplaminin ucte
ikisine esit veya bu tutardan ¢ok olma-
s1”. UT kapsaminda duzenlenen serma-
ye kaybi hallerinden biri olan “sermaye
ile kanuni yedek akceler toplaminin
en az yarnisinin karsiliksiz kalmasi” ile
DT’'de yer alan baslik altinda UT'ye ek
olarak “zarar sebebiyle” ibaresi eklen-
mistir. Bu dogrultuda, UT kapsaminda
duzenlenen bir diger sermaye kaybi
hali olan “sermaye ile kanuni yedek ak-
celer toplaminin en az 2/3'Gne zarar se-
bebiyle karsiliksiz kalmasi1” durumu, DT
ile birlikte zararin sermaye ile kanuni
yedek akgeler toplaminin 2/3'Une esit
veya bu tutardan ¢ok olmasi hali ola-
rak degistirilmistir. Burada zararin ¢ok-
lugundan cok giderilip giderilmemesi
onem tasidigi icin sirf zarar miktari ye-
rine zararin sermayeyi tuketmesi esas
alinmaliydi'. Herhalde kanuni tanim-
dan yola cikilarak DT'de getirilen tani-
min bertaraf edilmesi mumkun olabile-
cektir. Bu karsiliksiz kalmaya TTK 376
karsiliksiz kalmanin orani o6l¢usunde
sonuc¢ baglamistir. DT ile birlikte, sade-
ce kur farkindan dogan zararlar olarak
duzenlenen hesaplamalara getirilen
istisnalar genisletilerek 2020 ve 2021
yillarinda tahakkuk eden kiralamalar-
dan kaynaklanan giderler, amortisman-
lar ve personel giderlerinin toplaminin
1/2'sinin dikkate alinmayabilecegini
duzenlenmektedir. UT'nin kur farkla-
rindan dogan zararlara iliskin Gegici
1T'inci Maddesinde degisiklik yapila-
rak 01.01.2023 tarihine kadar, TTK'nin
376'nci Maddesi tahtinda sermaye kay-
bi veya borca batik olma durumuna
iliskin yapilan hesaplamalarda, henuz
geregi ifa edilmemis yabanci para cinsi
yukumluluklerinden dogan kur farki za-
rarlarinin tamaminin dikkate alinmaya-
bilecegi duzenlemesine ek olarak 2020
ve 2021 yillarina denk gelen kiralama-
lardan dogan giderler, amortismanlar
ve personel giderlerinin toplaminin
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calculations in the financial statements issued
pursuant to Article 13, but the calculations will
only be shown in footnotes of financial state-
ments for information purposes.

The common conclusion derived from here
is that BoD should immediately convoke GA.
If the unrequited capital is less than two thirds
but more than half, BoD is required to present
to GA the solutions and remedies deemed fit
therein for. Examples of these solutions and
remedies listed in Article 6 of GC optionally
include, but are not limited to, making up the
capital, increasing the capital, entirely shutting
down some production units or downsizing
the company in terms of business units, selling
out the subsidiaries, or changing the market-
ing system. However, GA has full and ultimate
discretion at this point, and may accept or
reject the proposed solutions or remedies, or
may totally adopt different solutions or reme-
dies for the problem. It may therefore be eas-
ily said that the lawmaker has granted such a
wide discretion to GA and has not stipulated
any consequences for probable inaction of
GA because this capital loss situation is seen
by the lawmaker as a less serious problem in
comparison to the capital’s being unrequited
by more than two-thirds.

On the other hand, under TCC 376/2, the
Rubicon will have been crossed if unrequit-
ed protected values reach or exceed the two
thirds’ threshold. Again, BoD will immediately
alarm and convoke GA. However, in this GA
meeting some resolutions and actions are re-
quired to be taken or else the company will
dissolve by operation of law. These actions
are either to content itself with the remaining
capital or to make up the capital. If neither of
these decisions is taken, then the company
will be automatically dissolved by operation
of law. That is why TCC 376/2 is also termed
and nicknamed as “technical bankruptcy” in
practice. However, according to one mindset,
this is erroneous™. Under said mindset, it is ar-
gued that a company is adjudged bankrupt
only if and when it becomes insolvent, i.e. en-
ters into an asset deficiency, but under TCC
376/2, given that the company still protects
and keeps in its possession at least one-third
of its shareholders’ equity, this means that it
is still solvent, and therefore, it cannot be ad-
judged bankrupt. However, in fact, bankrupt-
cy is a legal proceeding which is targeted at
all assets of the debtor in full. Neither the as-
sets and liabilities balance nor the solvency
of debtor is examined or taken into consider-
ation in order to start bankruptcy proceedings
or to adjudge the debtor bankrupt. Therefore,

SERMAYE KAYBI VE BORCA BATIKLIK
KONULARINDA GUNCEL GELISMELER

yarisinin hesaba katilmayabilecegi ve
bu tutarlarin belirlenmesinde muker-
rerlik olusmayacak sekilde hesaplama
yapilacagi ve yapilacak hesaplamalara
iliskin olarak 13’Uncu Madde hukmu
geregince hazirlanan finansal tablolar-
da herhangi bir kayda yer verilmeyerek,
bilgilendirme maksadiyla dipnotlarda
gosterilecegdi belirtilmistir.

Burada ortak sonuc¢ ise GK'nin YK'ca
hemen toplantiya cagrilmasidir. Karsi-
liksiz kalma yariyr askin ve fakat ugte
ikiden az ise, YK uygun gordugu iyi-
lestirici 6nlemleri GK'ya sunar. Bu tur
onlemler ornekleyici olarak UT'nin 6.
Maddesinde; sermayenin tamamlan-
masi, sermaye artirirmina gidilmesi, bazi
Uretim birimlerinin tamamen kapatilma-
sI ya da sirketin birimleri bakimindan
kuculmeye gidilmesi, istiraklerin satisi
veya pazarlama sisteminde yapilacak
degisiklik seklinde opsiyonel olarak
siralanmistir. Ancak GK burada tam ih-
tiyari yetkiye sahiptir, sunulan 6nlem-
leri kabul edebilir, reddedebilir ya da
hepten baska 6nlemler benimseyebilir.
Kanunun bu azalma durumunu ucte iki-
yi askina oranla daha az ciddi gérmesi
sebebiyle boyle bir ihtiyarilik tanidigi
ve oOnlem alinmamasina sonu¢ bagla-
madigi soylenebilecektir.

TTK 376/2 kapsaminda, karsiliksiz kal-
ma Ucte ikiyi veya daha fazlasini buldu-
gunda ise donulmez aksamin ufkuna
girilecektir. Yine YK bu durumu bildi-
rerek derhal GK toplanti ¢cagrisinda bu-
lunacaktir. Ancak bu GK toplantisinda
bazi kararlar alinmalidir, aksi takdirde
sirket infisah eder. Bu kararlar ise ya
kalanla yetinme ya da sermaye tamam-
lanmasina gitmedir. Bu kararlardan
ikisi de alinmazsa sirket kendiliginden
sona erecektir. Bu sebeple, TTK 376/2
hukmu teknik iflas maddesi olarak da
anilmaktadir. Ancak bu kullanimin ga-
lat oldugunu ileri surenler vardir'2. Bu
gorus kapsaminda, iflasin 6deme gu-
cunun vyitirildigi yani sirketin aktifinin
pasifine yetmedigi durumlarda gun-
deme geldigi, TTK 376/2 kapsamin-
da ise o6zkaynagin uc¢te birinin halen
mevcut olduguna gore sirketin 6deme
gucunun var oldugu ve bu varlik kar-
sisinda iflasin gundeme gelmeyecegi
savunulmaktadir. Oysa iflas tum mal-
varligina yonelik, kulli bir takip yolu-
dur. iflas takibi agmak icin ya da iflas
karari vermek igin; aktif pasif durumu
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13 Unal Tekinalp, Sermaye Ortak-
liklarinin - Yeni Hukuku, 5. Edition,
Istanbul 2020 N. 12-143. For a com-
prehensive analysis; ismail Cem
Soykan, Turk Ticaret Kanunu’na Gore
Anonim Ortakliklarda Sermaye Taah-
hadu Yoluyla Sermaye Artinmi, istan-
bul 2019 p. 257-271; qtd. in Toraman
Colgarp. 3.

RECENT DEVELOPMENTS IN CAPITAL
LOSS AND OVER-INDEBTEDNESS

we believe that it is wrong to base the incor-
rectness of nicknaming of TCC 376/2 as
“technical bankruptcy” upon the debtor’s
solvency. But nevertheless, it is still faulty to
term the provision of TCC 376/2 as “tech-
nical bankruptcy”, because bankruptcy is
a legal concept describing a remedy and a
way of liquidation. On the other hand, the
bankruptcy proceedings do not come into
play if and when the company is dissolved
under TCC 376/2, whereupon some other
specific liquidation proceedings detailed in
TCC become enforceable. As it is unjustified
to use a legally defined term irrelevantly, we
find the definition of TCC 376/2 as technical
bankruptcy wrong.

With AC, in terms of capital decrease that
may be done if and when at least two thirds
of the sum of legal reserve funds and capital
is unrequited due to loss of the company,
the fact that the remaining capital may even
be less than one-third of capital before the
loss has been clarified by replacement of
the words “to content itself with one-third
of capital” contained in the wording of said
law article by the words “to content itself
with the remaining capital”, as already un-
derstood and interpreted so by scholars in
theory. In the same sense and likewise, it is
clarified by AC that it is possible to content
itself with the remaining capital and that its
lower limit is the proviso of TCC 332.

B. On Over-indebtedness

According to Article 376/3 of the Turkish
Commercial Code numbered 6102, if a com-
pany faces over-indebtedness, an interim
balance sheet is required to be prepared
and issued by its managerial body. This bal-
ance sheet will be issued on the continuity
of company operations basis and on the
basis of probable sale prices. If assets of the
company are not adequate to pay back the
outstanding claims of its creditors, then, the
board of directors is required to file a peti-
tion for bankruptcy of the company to the
Commercial Court of First Instance having
jurisdiction in venue in the city of headquar-
ters of the company. However, this process
which is explained so in the relevant article
of the law has been amended by the AC
published and put into force as cited above.

AC has created a new opportunity that may
be used by the board of directors in the case
of over-indebtedness of the company be-
fore filing a petition for bankruptcy. Accord-

ya da bor¢clunun 6deme gucu dikkate
alinmaz, incelenmez. Bu sebeple TTK
376/2 hukmune teknik iflas denmesinin
yanlisligini 6deme gucune dayandiran
gorusu isabetsiz buluyoruz. Ancak yine
de TTK 376/2'ye teknik iflas denmeme-
lidir. Cunku iflas terimi kanuni bir terim-
dir ve bir takip ve tasfiye yolunu ifade
eder. TTK 376/2 kapsaminda infisahta
ise iflas yolu gundeme gelmez, TTK'da
yer alan 6zgu tasfiye hukumleri gunde-
me gelir. Kanuni terimin yersiz kullanil-
masi! yanlis oldugundan TTK 376/2'ye
yonelik teknik iflas tanimlamasini yan-
lis buluyoruz.

DT ile, sermaye ve kanuni yedek akce-
lerin toplaminin en az 2/3'Gne zarar-
dan dolay! karsiliginin olmamasi du-
rumu yapilabilecek sermaye azaltimi
bakimindan, kalan sermayenin mey-
dana gelen kayiptan 6énce sermayenin
1/3’anden daha az olabilecegi hususu
maddenin lafzinda yer alan “sermaye-
nin 1/3'0 ile yetinme” ifadesinin yerine
“kalan sermayeyle yetinme” ibaresi kul-
lanilmak suretiyle doktrinde daha 6nce
de o sekilde anlasilan durum yasal ze-
mine kavusmustur. Yine ayni sekilde,
kalan sermayeyle yetinmenin mumkun
oldugu ve bunun alt limitinin TTK 332
oldugu DT ile birlikte aciklik kazanmis-
tir.

B. Borca Batiklik Bakimindan

TTK 376/3'e gore sirketin borca batiklik
kosullarinin olusmasina iliskin bir duru-
mun s6z konusu olmasi halinde, sirketin
yonetim organi tarafindan ara bilango ¢I-
kartilacaktir. Bu bilango sirket devamliligi
esasina gore ve muhtemel satis fiyatlan
esas alinarak cikartilacaktir. Sirketin ak-
tifleri, sirket alacaklilarinin alacaklarini
karsilamaz ise yonetim kurulu, ilgili sirket
merkezinin bulundugu yer Asliye Ticaret
Mahkemesi'ne sirketin iflasini istemek tUze-
re bildirimde bulunacaktir. Kanunun ilgili
maddesinde acgiklanan bu durum DT'nin
yayimlanip yuararluge girmesiyle birlikte
degisiklige ugramistir.

DT ile birlikte borca batiklik halinde sirke-
tin yonetim kurulu tarafindan, oncelikle
sirketin iflasinin istenmesinden 6nce kulla-
nabilecek bir imkan meydana getirilmistir.
Bu dogrultuda, sirketin borca batikligina
karar verilmesi ve sermaye azaltimi, ser-
mayenin tamamlanmasi veya sermayenin
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ingly, it is possible to file an application to
competent court for bankruptcy of the com-
pany only if and when it is duly determined
that the company is really in over-indebt-
edness, and any one of the remedial mea-
sures, namely capital decrease, making up
the capital or capital increase, is not taken.
This means to say that only if the board of
directors does not opt for any of the reme-
dial measures envisaged in Atrticle 7 of the
AC, an application may be filed to the court.
For this reason, a direct application to the
court for bankruptcy of the company is not
permitted.

It is understood that if it is opted to increase
capital without decreasing capital first in pro-
portion to losses sustained by the company,
it is mandatory to pay, prior to registration of
capital increase, an amount enough to ensure
the maintenance in the shareholders’ equity of
the company of at least half of total sum of le-
gal reserve funds and to-be-registered capital.
Moreover, AC allows the companies covered
by TCC 376 to decide in the same general
assembly meeting to freely and uncondition-
ally increase the capital through full payment
of capital subscriptions and later, to decrease
the same as they wish. Additionally, together
with the condition of the maintenance in the
shareholders’ equity of the company of at
least half of total sum of legal reserve funds
and to-be-registered capital, it is stated that it
may first be decided to increase capital by the
required amount through full payment of cap-
ital subscriptions and to decrease the capital
later on. Prior to AC and GC, it was generally
accepted in legal theory™ that in the light of
Article 376/2 of TCC, a company which has
lost its capital cannot directly increase its cap-
ital without decreasing it first, and capital in-
crease should be considered and treated as a
prerequisite, because in Article 376/2 of TCC,
the remedial measures which can be decided
by the general assembly of shareholders in
such a case were limitedly enumerated only
as “making up capital” or “capital decrease”.
However, this is changed to the detriment of
the doctrine by GC. Accordingly, now it is pos-
sible to directly increase capital without first
decreasing it in such manner to reduce the
capital loss below the two-thirds’ threshold.
As these new regulations set forth the oppo-
site of the non-equitable prevalent mindset,
which may create non-equitable outcomes,
considering the capital decrease as a precon-
dition before capital increase, more equitable
outcomes are to be observed in practice due
to GC and AC.

SERMAYE KAYBI VE BORCA BATIKLIK
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artinlmasi seklinde yer alan iyilestirici 6n-
lemlerden birinin alinmamasi varsayimin-
da, sirketin iflasi icin mahkeme yolu agik
olacaktir. Fakat yonetim kurulu tarafindan
DT'nin 7. maddesinde taninan imkanlarin
kullanilmamasi halinde mahkemeye bas-
vurulabilecektir. Bu sebeple dogrudan
dogruya mahkemeye basvurarak sirketin
iflasi istenemeyecektir.

Sermayenin ug@radigli zarardan dolayi
meydana gelen kayip kadar azaltilmasi
yoluna gidilmeksizin sermaye artirrmina
karar verilmesi halinde, tescil edilecek
sermaye ile kanuni yedek akceler topla-
minin en az 1/2'sinin sirketin 6z serma-
yesinde korunmasini saglayacak tutarin
sermaye artirimi tescili 6ncesinde 6den-
mesi zorunlulugunun duzenlendigi anla-
silmaktadir. DT ayrica TTK 376 kapsamin-
da bulunan sirketlerin ayni genel kurul
toplantisinda bedelleri tamamen &éden-
mek Uzere kosullar aranmaksizin serma-
yesini sirketin istedigi gibi artirmasina ve
daha sonra azaltmasina imkan vermek-
tedir. Ek olarak, tescil edilecek sermaye
ile kanuni yedek akcgeler toplaminin en
az yarisinin 6z sermaye i¢cinde korun-
masi zorunlulugu bulunmasi kosulu ile
birlikte tamamen 6édenmesi suretiyle ser-
mayenin gerekli miktarda artirilmasina
ve daha sonra sermayenin azaltilmasina
karar verilebilecegi belirtilmistir. UT ve
DT'nin bu konudaki duzenlemelerinden
once ise TTK m. 376/2 hukmunde, genel
kurulun karara baglayabilecegi iyilesti-
rici 6nlemlerin sermayenin; “tamamlan-
masli” veya “azaltilmasi” olmak Uzere siI-
nirli sayida gosterilmis olmasi nedeniyle,
TTK m. 376/2 baglaminda sermaye kaybi
olan sirketlerin azaltim yapmadan dog-
rudan sermayelerini artiramayacaklari,
sermaye artirrminin bir 6n sart olarak de-
gerlendirilmesi gerektigi ogretide genel
olarak kabul edilmekteydi®. Ancak, UT
ile bu durum ogreti aleyhine degistiril-
mistir. Buna goére sermaye kaybini Ucte
ikiden daha asagiya indirecek nitelikte,
dogrudan, azaltma yapmaksizin artirrm
yapmak mumkundur. Bu yeni duzenle-
meler ile daha 6nceden sermaye azalti-
mini zorunlu goren ve hakkaniyete aykiri
sonugclar yaratabilecek baskin gorusun
aksi yonunde bir duzenleme getirmesi
sebebiyle UT ve DT ile uygulamada daha
adil sonuglar gozlenebilecektir.
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13 Toraman Colgar s. 3'ten nak-
len, Unal Tekinalp, Sermaye Ortak-
liklarinin Yeni Hukuku, 5. Basl, Istanbul
2020 N. 12-143. Ogretideki goruslerin
kapsamli analizi icin bkz. ismail Cem
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PANDEMIC, WHICH
STARTED TO RAGE

IN 2019 AND STILL IS
RAGING, HAS SO FAR
NEGATIVELY AFFECTED
MANY ENTERPRISES’ FI-
NANCIAL STRUCTURES
THROUGHOUT THE
WORLD.

y'

FOOTNOTE

14 Yavuz Akbulak, Anonim Sirketler
Yonunden Sermaye Kaybi ve Borca
Batik Olma Hadiseleri https://blog.lex-
pera.com.tr/anonim-sirketler-yonun-
den-sermaye-kaybi-ve-borca-batik-ol-
ma-hadiseleri (Access: 07.02.2022).

RECENT DEVELOPMENTS IN CAPITAL
LOSS AND OVER-INDEBTEDNESS

IV. CONCLUSION

Pandemic, which started to rage in 2019
and still is raging, has so far negative-
ly affected many enterprises’ financial
structures throughout the world. With the
pandemic, even if foreign exchange loss-
es are disregarded, companies fail to get
out of over-indebtedness. It is observed
that companies are directly at the brink
of bankruptcy, let alone insolvency and
technical bankruptcy. In this sense, it is
thought that new legislative instruments
addressing these situations are required
as well™.

Considering capital loss, over-indebted-
ness, and volatile exchange rates, and given
that in our country, companies are rather fre-
quently facing capital loss and over-indebt-
edness problems in the course of economic
developments, significant revisions have
been made by AC, and the phrase “half of
the total sum of leasing expenses, depreci-
ations and personnel expenses accrued in
the years 2020 and 2021” has been added
to the provision saying that exchange rate
differences were not taken into consider-
ation beforehand.

IV. SONUC

2019 yiliile global etkileri olan ve ulkemizde
de hala surmekte olan pandemi sebebiyle
bircok isletmenin finansal yapilan olumsuz
yonde etkilendi. Pandemi ile birlikte kur
farki kaynakli zararlar hesaba katilmasa bile
borca batikliktan kurtulamama durumu s6z
konusudur. S6z konusu olayda sirketlerin
teknik iflas ve bor¢ 6deyememe durumlari-
nin meydana geldigi ve hatta dogrudan iflas
asamasina gelindigi goézlenmektedir. Do-
layisiyla bu konularin da dikkate alinacagi
yeni hukuki duzenlemelere gereksinim du-
yuldugu dusunulmektedir.

Sermaye kaybi ve borca batiklik, eko-
nomik olarak kurun sabit olmayisi ve
ekonomik acidan ulkemizde bulunan
sirketlerimizin sermaye kaybi ve borca
batiklik durumuyla oldukc¢a sik karsilas-
tigindan dolayi DT ile énemli degisiklik-
ler yapilmis ve bu degisikliklerden énce
kur farklarinin hesaba katilmadigina dair
duzenlemeye, “2020 ve 2021 yillarinda
tahakkuk eden kiralamalardan kaynakla-
nan giderler, amortismanlar ve personel
giderlerinin toplaminin yarisi” ifadesi de
eklenmistir.

214 GSI ARTICLETTER

These amendments and additions made by
AC are important in the context of volatile
exchange rates, and pandemic which has
gravely deteriorated our national economy
and has also made very negative effects on
the financially distressing companies.

In conclusion, published AC brought new
and developed suggestions and solutions
to the table for companies experiencing
capital loss or over-indebtedness problems,
and various measures are envisaged for
them to survive the economic hardships
they experience and overcome the crisis
with less damage.
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