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ABSTRACT

In the context of competition law, “de minimis” rule states
that if the market effects of some competition-restricting
agreements which can be examined under normal cir-
cumstances are too small (that is, de minimis) and too
insignificant to be dealt with therein, then, they are better
not taken into account in the application of the Compe-
tition Law rules.

Thanks to the “de minimis” rule, if the undertakings
which are or will be a party to the subject agreements,
decisions, or actions do not exceed the pre-determined
thresholds, they will not be subject to control of the com-
petition authority authorized to conduct an investiga-
tion. In this context, according to the “de minimis” rule,
the competition authority will not be kept busy for agree-
ments whereby the competition is accepted not to have
been significantly limited or restricted, thereby allowing
the competition authority to direct its attention to the
control of more serious violations'.

Evaluation of an agreement within the scope of “de mini-
mis” does not automatically mean thatitis in compliance
with the law. In other words, “de minimis” does not per
se eliminate illegality, and it merely indicates that the rel-
evant agreement will not be subject to an investigation
by the competition authorities. It is also one of the aims
of the “de minimis” rules that the competition authority’s
attention is directed to more serious violations in control
of market competition.

In this study, first of all, the historical process and appli-
cation of the “de minimis” rule in Anglo-American and
Continental European law, and its place and application
in the Turkish legal system will be discussed. Later, the
same rule will be discussed in terms of Competition Law
and will be evaluated within the scope of the Commu-
nigue on Agreements, Concerted Practices, and Deci-
sions of Associations of Undertakings that Do Not Ap-
preciably Restrict Competition (“Communiqué”), which
was issued by the Competition Authority and published
in the Official Gazette edition 31425 on 16 March 2021
with immediate effect.
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OZET

Rekabet hukuku baglaminda “de minimis”, normal
sartlar altinda inceleme konusu yapilabilecek bazi
rekabeti sinirlayici anlasmalarin, pazardaki etkileri-
nin obnemsiz ve kayda deger olmamalari nedeniyle,
Rekabet Hukuku kurallarinin uygulanmasinda dik-
kate alinmamalarini ifade etmektedir.

Anlasma ve kararlarin tarafi olacak veya olan teseb-
busler, belirlenen esikleri gecemedigi takdirde; “de
minimis” kurali sayesinde, sorusturmay! yapacak
olan rekabet otoritesinin denetimine takilmadan
gecebilecektir. Bu baglamda “de minimis” kurali
uyarinca, rekabetin onemli olgude sinirlanmamis
oldugu kabul edilen anlasmalar icin rekabet otor-
itesi mesgul edilmeyecek ve dikkatini daha agir
ihlallerin denetimine verecektir’.

Bir anlasmanin “de minimis” kapsaminda deger-
lendirilmesi, onun hukuka uygun oldugu anlami-
na gelmemektedir. Baska bir deyisle, “"de minimis”
hukuka aykiriigr ortadan kaldirmaz, sadece ilgili an-
lasmanin rekabet otoriteleri tarafindan sorusturma
konusu yapilmayacagini gosterir. Rekabet otoritesi-
nin rekabet denetiminde mesaisini ve dikkatini daha
agirihlallere yoneltmesi de “de minimis” kurallarinin
amaclarindan birisidir.

Bu calismada oncelikle “de minimis” kuralinin An-
glo-Amerikan ve Kita Avrupasi hukukundaki tarihsel
sureci ve uygulamasi ile Turk Hukuk sistemindeki
yeri ve uygulamasina deginilecektir. Daha sonra
ayni kural, Rekabet Hukuku agisindan ele alinacak
ve Rekabet Kurumu tarafindan hazirlanarak 16 Mart
2021 tarih ve 31425 sayili Resmi Gazete'de yayim-
lanip aynigun yururluge girmis olan Rekabeti Kayda
Deger Olcude Kisitlamayan Anlasma, Uyumlu Eylem
ve Tesebbus Birligi Karar ve Eylemlerine iliskin Te-
blig (“Teblig”) kapsaminda degerlendirilecektir.
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“DE MINIMIS" EXCEPTION IN COMPETITION LAW

“De minimis” is an institution that is frequently used, especially in American law. This
rule ensures that minor damages are not compensated or cannot be sued.

“De minimis”, ozellikle Amerikan hukukunda siklikla basvurulan bir kurumdur. Bu kurum,
onemsiz zararlarin tazmin edilmemesini veya dava edilememesini saglamaktadir.

y'

FOOTNOTE

1 Av. Dr. Oguzkan Guzel, Av. Burak
Bayram, “Turk Rekabet Hukukunda
De Minimis Uygulamasi Basliyor”,
(Date of Access:10.12.2021) https:/
guzel.av.tr/tr/in-turkish-competi-
tion-law-de-minimis-application-be-
gins/.

2 Yilmaz Aslan, “Rekabet Hukuku
Dersleri”, 8. Edition, Bursa 2021, pg.
141.

I.INTRODUCTION

“De minimis” is an institution that is fre-
quently used, especially in American law.
This rule ensures that minor damages are
not compensated or cannot be sued.

Nowadays, in the article titled “De Minimis
Rule” in the Draft Common Frame of Ref-
erence (DCFR) prepared by the Europe-
an Union Regulations and European Civil
Code Working Group, it is clearly stated
that “insignificant damages can be ig-
nored”.

The “de minimis” rule, also referred to as the
tolerability doctrine, means that agreements
entered into between very small businesses
and undertakings that have little or no effect
on competition are excluded from the prohi-
bition2.

The directives prepared in some areas in
the European Union paved the way for the
member states to include this institution in
their domestic laws. The most well-known
of them are regulations on competition law,
regulations pertaining to damages caused
by defective products, and regulations in
the field of intellectual property rights.

This rule has been incorporated into our
national law system by addition of second

I. GiRiS

“De minimis”, 6zellikle Amerikan hukukunda
siklikla basvurulan bir kurumdur. Bu kurum,
onemsiz zararlarin tazmin edilmemesini
veya dava edilememesini saglamaktadir.

Gunumuzde, Avrupa Birligi duzenlemeleri
ve Avrupa Medeni Kanunu Calisma Grubu
tarafindan hazirlanan Ortak Referans Cer-
cevesi Taslagi'nda (Draft Common Frame of
Reference-DCFR) “De Minimis Kurali” baslik-
lrmaddede, “6nemsiz zararlar g6z ardi edile-
bilir” ifadesi yer almaktadir.

Hosgorulebilirlik doktrini olarak da ifade
edilen “"de minimis” kurali, rekabet Uzerinde-
ki etkisi hissedilmeyecek kadar az olan, gok
kucuk isletmeler arasindaki anlasmalarin
yasaklama disinda tutulmasi anlamina gel-
mektedir?.

Avrupa Birliginde bazi alanlarda hazirla-
nan direktifler, Uye ulkelerin bu kurumu
ic hukuklarina almalari sonucunu dogur-
mustur. Bunlardan en bilinenleri rekabet
hukukuna iliskin duzenlemeler, ayipli
uranlerin neden oldugu zararlardan do-
gan duzenlemeler ve fikri haklar alaninda
yapilan duzenlemelerdir.

Bu kural, ulkemiz hukuk sistemine
16.06.2020 tarihli ve 7246 sayili Rekabe-
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paragraph to Article 41 titled “Finalization
of Preliminary Investigation” of the Law on
Protection of Competition no. 4054 (“Law
no. 4054") by Article 8 of the Law Amending
the Law on Protection of Competition no.
7246 dated 16.06.2020 (“Law no. 7246").
And application of these rules is further clar-
ified and described by two communiqués,
namely the communiqué no. 2021/3, known
as “De Minimis Communiqué”, and the com-
muniqué no. 2021/2, known as “Communi-
qué on Commitments”, issued in reliance
upon the aforesaid revision and promulgat-
ed in the Official Gazette on 16.03.2021 with
immediate effect.

Although the “De Minimis” Rule was already
included in various decisions of the Com-
petition Board before the aforementioned
changes were made, since it can be said to
be new in terms of competition law in our
country, its implementation in practice will
become more understandable with the de-
cisions of the Board.

The Communiqué regulating the proce-
dures and principles regarding application
of “De Minimis” rule contains very significant
similarities in terms of general framework
with the “De Minimis Statement” regarding
agreements of minor importance among
all and any undertakings that do not sig-
nificantly restrict competition, pursuant to

REKABET HUKUKUNDA “DE MINiMIS” ISTISNASI

tin Korunmasi Hakkinda Kanunda Degi-
siklik Yapilmasina Dair Kanun’un (“7246
sayili Kanun”) 8. maddesi ile 4054 sayili
Rekabetin Korunmasi Hakkinda Kanun
("4054 sayili Kanun”) “On arastirmanin
sonuclanmasi” baslikli 41. maddesine
ikinci fikra eklenmek suretiyle girmis-
tir. Bu degisiklige istinaden ¢ikarilan ve
16.03.2021 tarihinde Resmi Gazete'de
yayimlanarak yuarurluge giren “De Mi-
nimis Tebligi” olarak bilinen Teblig ve
“Taahhut Tebligi” olarak isimlendirilen
2021/2 sayili olmak Uzere iki teblig s6z
konusu kurallarin uygulamasina aciklik
getirmistir.

“De Minimis” Kurali, her ne kadar bu
degisiklikler yapilmadan 6nce de Reka-
bet Kurulu'nun cesitli kararlarinda yer
almis olsa da ulkemiz rekabet hukuku
acisindan yeni denilebileceginden pra-
tikte uygulanmasi, Kurul'un verecegi
kararlar ile daha da anlasilir hale gele-
cektir.

“De minimis” kuralinin uygulanmasi-
na iliskin usul ve esaslari duzenleyen
Teblig, Avrupa Birligi'nde gecerli Av-
rupa Birligi'nin isleyisine iliskin Ant-
lasmanin (“ABIDA”) 101/1. maddesi
uyarinca, ticareti etkileyebilecek nite-
likte olmayan tum tesebbusler arasin-
daki anlagsmalara iliskin “De Minimis
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“DE MINIMIS" EXCEPTION IN COMPETITION LAW

Article 101/1 of the Treaty on the Function-
ing of the European Union (“ABIDA") valid
in the European Union®. In this respect, the
Communiqué has added a new step to the
efforts to harmonize the Turkish competition
law with the European Union legal acquis.
With the Communiqué, it is foreseen that
public resources can be used more efficient-
ly by the Competition Authority in terms of
enforcement of competition law.

Although it is not the subject of this study,
it is worth noting that the “Reconciliation
Regulation”, which is indirectly related to
the “de minimis” rule and brings the insti-
tution of reconciliation to our law, has been
published in the Official Gazette and put
into force. Accordingly, the “Regulation on
Conciliation Procedure Applicable in Inves-
tigations Regarding Restrictive Competition
Agreements, Concerted Actions and De-
cisions, and Abuse of Dominant Position”,
which was prepared under 9th paragraph of
Article 43 of the Law No. 4054 and accepted
by the Competition Board on 24.06.2021,
has also been made effective upon promul-
gation in the Official Gazette edition 31542
on 15.07.2021.

With the implementation of the conciliation
institution, it is aimed to quickly and defin-
itively put an end to competition violations
and finalize the investigation process of
competition violations, thereby reducing
the public costs caused by them.

I1. THE RULE OF
“DE MINIMIS” IN
ANGLO-AMERICAN
AND CONTINENTAL
EUROPEAN LAW

The expression “de minimis” was unknown
in continental European law until the 15th
century, and the first traces of this institution
are found in the texts of Callistratus, Ulpin-
ianus, and Paulus in lustinianus's Digesta.
This expression is first used in continental
Europe in the book of sayings of Augustini
Barbosae in 1644. In the book, the saying
has been expressed as “de minimis non-cu-
rat Praetor” or “quod Praetor non-curat de
minimis”. Its emergence in Anglo-American
law has also occurred similarly. Although
there are historical examples of application
of the rule, it was first used in the 16th and
17th centuries. In the 18th century, this ex-
pression was considered a rule of law*.

Bildirisi” ile genel cerceve olarak cid-
di benzerlikler tagimaktadir®. Bu bag-
lamda, Turk rekabet hukukunun Avru-
pa Birligi hukuku ile uyumlu bir hale
getirilmesine yonelik calismalara s6z
konusu Teblig ile bir yenisi katilmigtir.
Kamu kaynaklarinin Teblig sayesinde,
rekabet hukuku uygulamalari baki-
mindan daha verimli kullanilacagi 6n-
gorulmektedir.

Bu calismanin konusu olmamakla birlik-
te “de minimis” kurali ile dolayli olarak
ilgili olan ve hukukumuza uzlagsma mu-
essesesini kazandiran “Uzlasma Yonet-
meligi“nin de Resmi Gazete'de yayim-
lanarak yururluge girdigini belirtmekte
fayda vardir. 4054 sayili Kanun‘un 43.
maddesinin 9. fikrasi uyarinca hazir-
lanan ve Rekabet Kurulu tarafindan
24.06.2021 tarihinde kabul edilen “Re-
kabeti Sinirlayict  Anlasma, Uyumlu
Eylem ve Kararlar ile Hakim Durumun
Kotuye Kullanilmasina Yonelik Sorus-
turmalarda Uygulanabilecek Uzlasma
Usulune iliskin Yonetmelik”, 15.07.2021
tarih, 31542 sayili Resmi Gazete'de ya-
yimlanarak yurarluge girmistir.

Uzlasma muessesesinin hayata gecirilme-
siyle, rekabet ihlallerinin ve bu ihlallere yo6-
nelik sorusturma surecinin hizli ve kesin bir
sekilde sonlandinlmasi ve boylelikle bunla-
rin neden oldugu kamusal maliyetlerin azal-
tilmasi amacglanmaktadir.

Il. ANGLO-AMERIKAN
VE KITA AVRUPASI
HUKUKUNDA “DE
MiNiMiS” KURALI

“De minimis” ifadesi, 15. yuzyila kadar Kita
Avrupasi hukuklarinda bilinmemekte olup,
bu kurumuniilk izlerine lustinianus’un Diges-
ta’sinda yer alan Callistratus ve Ulpinianus
ile Paulus'un metinlerinde rastlanmaktadir.
ifadenin Kita Avrupasi’'nda ilk kez kullanil-
masl ise 1644’te Augustini Barbosae’nin
deyigler kitabinda karsimiza ¢ikmaktadir.
Kitapta deyis “de minimis non curat Praetor”
veya “quod Praetor non curat de minimis”
seklinde ifade bulmustur. ifadenin Anglo-A-
merikan hukukunda ortaya ¢ikmasi da ben-
zer sekilde olmustur. Kuralin uygulanmasi-
nin tarihsel 6rnekleri var olmakla birlikte, ilk
kez 16. ve 17. yuzyillarda kullanilmistir. 18.
yUzyilda ise bu ifade bir hukuk kurali olarak
degerlendirilmistir.
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Currently, it seems that the relevant rule is
included in the civil code of the American
state of California in the form of “the law
does not deal with trifles”. It is understood
that the rule relates to the obligation of a per-
son to bear the damages suffered by him,
but from another point of view, it seems that
some damages under this rule are defined
as damages that a person must bear him-
self in the usual course of life>. However, this
statement may vary from person to person
orin each case or event.

When we look at the continental European
law, we see that the “de minimis” rule is not
accepted institutionally, but there are some
institutions that are functionally equivalent
toit. In fact, it is also understood that this in-
stitution is clearly included within the scope
of the unification of the law in European
Union®.

The history of application of the “de minimis”
rule in the Competition Law of the European
Union dates back to the 1970s. With the first
“de minimis” announcement’ published in
1970, the “de minimis” principle was intro-
duced, which ensures that agreements not
affecting the competition to a serious ex-
tent are excluded from the audit filter. The
“de minimis” announcement published in
1970 was revised many times in 1977, 1986,
1994, 1997 and 2001, and its current ver-
sion is the European Union Announcement
dated 25.06.20148.

The “De Minimis” rule that is first applied in
the Judgment of the Court of Justice in Volk
v. Vervaecke® with the basic principles laid
down therein accepts that for any inter-un-
dertakings agreement which is alleged to re-
strict competition to be classified as unlaw-
ful, it must noticeably affect trade and thus,
competition between member states. It is
stated in the judgment that according to Ar-
ticle 101 of the European Union Treaty and
the ABIDA chapter titled “Common Rules on
Competition, Taxation and Approximation
of Laws” and regulating the competition
rules applied to undertakings, the competi-
tion may be accepted to be restricted only if
and to the extent the competition restriction
is “noticeable”. After this decision, the Euro-
pean Commission has published a “De Mini-
mis Statement” on agreements that do not
affect competition to a noticeable extent.

In order to determine objective criteria to be
taken into consideration in the application
of the “de minimis” rule established by ju-
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Gunumuzde ise Amerika’nin Kaliforniya
eyaletinin medeni kanununda ilgili kurala
“hukuk 6nemsiz seylerle ilgilenmez” sek-
linde yer verildigi gorulmektedir. Kuralin,
kisinin ugradigi zarara katlanma yukamlu-
lagu ile ilgili oldugu, baska acidan bakildi-
ginda bu kural kapsaminda bazi zararlar,
hayatin olagan akisinda kisinin katlanmasi
gereken zararlar olarak tanimlandigi anla-
silmaktadir®. Ancak bu ifade, kisiden kisiye
veya her olayda degisiklik gosterebilecek
niteliktedir.

Kita Avrupasi hukukuna bakildiginda “de
minimis” kuralinin kurumsal olarak kabul
edilmedigini ancak islevsel olarak denk
olan bazi kurumlarin bulundugunu gor-
mekteyiz. Hatta Avrupa Birligi icerisinde
hukukun birlestirilmesi kapsaminda acik-
¢a bu kuruma yer verildigi de anlasiimak-
tadire.

Avrupa Birligi Rekabet Hukuku’'nda “de mi-
nimis” uygulamasinin tarihi 1970'lere uzan-
maktadir. 1970 yilinda yayinlanan ilk “de
minimis” duyurusu’ ile “de minimis” kurali
getirilmis olup s6z konusu kural, rekabeti
ciddi anlamda etkileyecek sekilde olmayan
anlasmalarin denetim filtresi disinda kalma-
sini saglamistir. 1970 yilinda yayinlanan “de
minimis” duyurusu 1977, 1986, 1994, 1997
ve 2001 yillaninda birgok kez revize edilmis
olup 25.06.2014 tarihli Avrupa Birligi Duyu-
rusu ile gunamuzde gecerliligi devam eden
seklini almigtirs.

Adalet Divani tarafindan ilk kez Volk v.
Vervaecke® kararinda uygulanarak temel
ilkeleri ortaya konan “de minimis” kurall,
rekabeti kisitladigi ileri surulen bir teseb-
busler arasi anlasmanin hukuka aykiri nite-
lendirilebilmesi icin Uye ulkeler arasindaki
ticareti ve dolayisiyla rekabeti hissedilir
derecede etkilemesi gerektigini kabul et-
mektedir. Kararda Avrupa Birligi Antlasma-
si ve ABIDA'nin “Rekabet, Vergilendirme
Ve Mevzuatlarin Yaklastirilmasi ile ilgili Or-
tak Kurallar” baslikli bélumunde yer alan
ve tesebbuslere uygulanan rekabet ku-
rallarini duzenleyen 101. madde uyarinca
rekabet ihlali olabilmesi icin rekabet sinir-
lamasinin “hissedilebilir olmasi” gerektigi
ifade edilmistir. Bu karardan sonra Avrupa
Komisyonu rekabeti hissedilebilir derece-
de etkilemeyen anlasmalar Uzerine “De
Minimis Bildirisi” yayimlamistir.

Yarg ictihatlari ile olusturulan “de minimis”
kuralinin uygulanmasinda g6z énunde bu-
lundurulacak objektif kriterleri saptayarak
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“DE MINIMIS" EXCEPTION IN COMPETITION LAW

dicial case law and to ensure legal certainty
in terms of undertakings, there are Commis-
sion announcements first published in 1970
and updated in certain periods.

The “De Minimis Announcement”, which was
last updated in 2014 and is currently in force,
determines which agreements may be ex-
cluded from the scope of Article 101 of ABIDA,
taking into account the position of the parties
to each other and their market shares in the
relevant market. The Commission aims to pro-
vide a legal perspective to undertakings with
these market share thresholds. Therefore, the
Court of Justice of the European Union and
the courts of first instance can take decisions
by considering a number of different criteria,
including, but not limited to, the “De Minimis
Announcement”.

In addition, it is not possible to evaluate any
agreements between competitors containing
explicit restrictions aimed at direct or indirect
price determination, sales quantity or supply
restriction, or sharing of markets or custom-
ers, within the scope of the “de minimis"” rule.
In particular, the “de minimis” rule, apart from
making a significant contribution to increas-
ing the competitiveness of small and medi-
um-sized undertakings, also paves the way
for competition authorities to work more effec-
tively on more serious violations™.

I1l. THE RULE OF “DE
MINIMIS” IN TURKISH
LAW

The “de minimis” rule has been incorporat-
ed into the Turkish competition law by in-
sertion of it into Law No. 4054 with the last
amendment. A large majority of the doctrine
have already argued before this regulation
that the “de minimis” rule should be ap-
plied also in Turkish competition law exact-
ly as applied in European competition law.
Before, it was emphasized and underlined
that albeit some discussions in the Board
decisions regarding the “de minimis” rule,
this rule cannot be taken into account be-
cause it is not included in the Law No. 4054,
but nevertheless it is also observed that al-
though itis not clearly stated so, some Board
decisions contained assessments and argu-
ments within the scope of the thought pro-
vided for by this rule'.

There are various different opinions about
whether the “de minimis” rule, which can

tesebbusler acisindan hukuki belirliligi sag-
lamak adina ilk olarak 1970 yilinda yayinla-
nan ve belirli araliklarla guncellenen Komis-
yon duyurulari mevcuttur.

En son 2014 yilinda guncellenen ve hali-
hazirda yururlukte bulunan “De Minimis
Bildirisi” ilgili piyasada taraflarin birbirine
olan konumu ve pazar paylarini dikkate
alarak hangi anlasmalarin ABIDA'nin 101.
maddesindeki yasagindan istisna olabile-
cegini belirlemektedir. Komisyon, belirle-
digi bu pazar payi esikleri ile tesebbuslere
hukuki bir 6ngora saglamayr amaglamak-
tadir. Dolayisiyla Avrupa Birligi Adalet
Divani ve ilk derece mahkemeleri “De Mi-
nimis Bildirisi” ile sinirli kalmaksizin farkl
birtakim kriterleri de g6z 6nunde bulundu-
rarak karar verebilmektedir.

Tum bunlarin yani sira dogrudan veya do-
layli olarak fiyat tespiti, satig miktar veya
arzin kisitlanmasi ile piyasalarin ya da mus-
terilerin paylasilmasini amaclayan acik ki-
sitlamalar iceren rakipler arasi anlagsmalarin
“de minimis” kurali kapsaminda degerlen-
dirilmesi mumkun degildir. Bilhassa kucuk
ve orta olcekli isletmelerin rekabet gucunu
arttirmada 6nemli katkilar saglayan “de mi-
nimis” kurali sayesinde rekabet otoritelerinin
de daha agir ihlaller Uzerinde daha etkin ca-
lismasinin 6nU agilmaktadir™.

11l. TORK HUKUKUNDA
“"DE MiNiMis”
KURALI

“De minimis” kuralinin Turk rekabet huku-
kuna dahil olmasi, son yapilan degisiklikle
beraber s6z konusu kuralin 4054 sayili Ka-
nun’a girmesiyle olmustur. ilgili dizenleme-
nin yararluge girmesinden 6nce “de mini-
mis” kuralinin Avrupa rekabet hukukundaki
uygulama seklinin Turk rekabet hukukunda
da uygulanmasi, doktrinin buyuk bir cogun-
lugu tarafindan savunulmustur. Ayni sekil-
de kurul kararlarinda “de minimis” kuralina
iliskin tartigsmalar olsa da s6z konusu kura-
lin 4054 sayili Kanun’da yer almamasindan
dolay kuralin dikkate alinamayacaginin al-
tinin ¢izilmis olmasiyla beraber, bazi kurul
kararlarinda “de minimis” kurali agik¢a ifade
edilmese de bu kuralin barindirdigi dustunce
kapsaminda degerlendirmelerin yapildigi
da gorulmektedir™.

Doktrinde "hosgorulebilirlik kurali” olarak
da ifade edilebilen “de minimis” kurall-
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also be termed and referred to as the “tol-
erability rule” in the doctrine, can also be
applied in Turkish competition law or not.
Although almost all of these opinions share
the idea that the relevant rule should also
be applied in Turkish competition law, they
diverge at the point of whether the current
provisions of the Law pertaining to compe-
tition-restricting agreements are conducive
to this or not. Due to the structure of the Eu-
ropean Union, the criterion of “influencing
trade between member states” mentioned
in Article 101 of ABIDA is not included in
Article 4 of Law No. 4054. In reliance upon
this fact, a group of authors state that there is
no legal provision in Law No. 4054 allowing
the implementation of the relevant rule and
therefore, argue that the “de minimis” rule
cannot be adopted in our law until such an
amendment is clearly made.

Emphasizing that the “de minimis” rule is a
rule developed by case law, another group
of authors who oppose this view argue that

REKABET HUKUKUNDA “DE MINIMIS” ISTISNASI

nin, Tark rekabet hukukunda da uygula-
nip uygulanamayacagi konusunda cesitli
goruslere rastlanmaktadir. Bu goruslerin
neredeyse tamami ilgili kuralin Turk reka-
bet hukukunda da uygulanmasi gerektigi
hususunda birlesmekle birlikte, Kanun’un
rekabeti kisitlayicr anlagsmalara iligkin mev-
cut duzenlemesinin buna elverisli olup
olmadigi noktasinda birbirinden ayrilmak-
tadir. Avrupa Birligi'nin yapisi geregi ABI-
DA'nin 101. maddesinde deginilen “Uye
Ulkeler arasindaki ticaretin etkilenmesi”
kriterine 4054 sayili Kanun‘un 4. madde-
sinde yer verilmemektedir. Bu durumdan
bahisle 4054 sayili Kanun’da ilgili kuralin
uygulanmasina firsat verecek yasal bir du-
zenleme bulunmadigini belirten bir grup
yazar, boyle bir degisiklik yapilana dek hu-
kukumuzda “de minimis” kuralinin benim-
senemeyecedini savunmaktadir.

“De minimis” kuralinin ictihatlarla gelistirilen
bir kural oldugunu vurgulayarak bu goru-
se karsi ¢cikan diger bir grup yazar ise ayni

In practice, it is seen that the Competition Board also makes decisions
that draw attention to the “de minimis” rule by approaching this opinion

from time to time.

Uygulamada Rekabet Kurulu'nun da zaman zaman bu goriise
yaklasarak “de minimis” kuralina dikkat ceken kararlar aldig:

goriilmektedir.

there are no obstacles to the application of
the same rule in our law as well. According
to this view, it is possible to understand the
concept of “influencing trade” contained in
ABIDA as “influencing competition” in terms
of Law No. 4054 and to exclude agreements
that do not significantly affect competition
in practice from the scope of prohibition
based on case law developed in the source
European Union law.

In practice, it is seen that the Competition
Board also makes decisions that draw atten-
tion to the “de minimis” rule by approaching
this opinion from time to time. However, the

kuralin hukukumuzda da uygulanmasinin
o6nunde higbir engel bulunmadigi iddiasin-
dadir. Bu goruse gore; ABIDA'da yer verilen
“ticaretin etkilenmesi” kavraminin, 4054 sa-
yili Kanun acisindan “rekabetin etkilenmesi”
olarak anlasilmasi ve mehaz Avrupa Birligi
hukukunda gelistirilen ictihatlar esas alina-
rak uygulamada rekabeti hissedilir derece-
de etkilemeyen anlasmalarin yasak kapsa-
mindan ¢ikarlmasi mumkandur.

Uygulamada Rekabet Kurulu'nun da zaman
zaman bu goruse yaklasarak “de minimis”
kuralina dikkat ¢eken kararlar aldigi gorul-
mektedir. Ancak, kuralin yasal bir dayanagi
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Tekinalp, “Avrupa Birligi Hukuku”,
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“DE MINIMIS" EXCEPTION IN COMPETITION LAW

Board, which could not get rid of the hesitation
caused by the lack of a legal basis for the rule,
could not sustain this approach with stability.

On the other hand, there is no legal provi-
sion within the scope of Law No. 4054 that
would not be incompatible with this rule and
would constitute an obstacle for the Board
to apply this rule in terms of our law based
on the case-law nature of competition law.

With the paragraph added to Article 41 of
Law No. 7246, the concept of “de minimis”
regulated in the European Union Commu-
nity Law has been introduced into Turkish
Competition Law' In the light of the said
“de minimis” concept, the Competition
Board may not operate the audit mecha-
nism for decisions, actions and concerted
actions and agreements of undertakings
that do not significantly restrict or limit com-
petition™. The legislator has assigned the
Competition Board with the task of issuing
the aforesaid communiqué in order to reg-
ulate the procedures and principles in con-
nection therewith. Thereupon, the Compe-
tition Authority has submitted first the Draft
De Minimis Communiqué and then the Draft
Commitment Communiqué to the pubilic for
consultation purposes on October 27, 2020.

Upon review of the Communiqué, it can be
stated that the European Union Announce-
ment issued by the European Union Com-
mission on 25.06.2014, which is the source
legislation of many provisions, has been di-
rectly referred, and thus, the purpose of com-
pliance with European Union legislation has
been achieved™. As per Article 4 of the Eu-
ropean Union Announcement, “it will be ac-
cepted that the contracting companies do
not restrict competition as a rule if their total
market share is not more than 5% and their
turnover does not exceed 40 million Euros.”
Here, the market share and turnover criteria
are cumulatively sought by the Commission
in order to have “de minimis” effect.

The “de minimis rule” has been introduced
into our legal literature with the change in the
law as mentioned above. And thisamendment
has been made enforceable by the communi-
qués published by the Competition Authority.
Clear and grave violations such as price de-
termination, territory or customer sharing, and
restriction of the amount of supply have been
stated to be outside the scope of the rule as an
exception. However, the relevant matters are
also within the scope of Article 4 of the Law
no. 4054; hence, we can say that the “de mini-

bulunmamasinin yarattigi tereddutten siyri-
lamayan Kurul, bu yaklasimi istikrarla surdu-
rememistir.

Ote yandan, 4054 sayili Kanun kapsaminda,
bu kural ile bagdasmayacak ve Kurul'un re-
kabet hukukunun ictihadi niteligine dayana-
rak bu kurali hukukumuz yénunden uygula-
masina engel teskil edecek nitelikte bir yasal
duzenleme de bulunmamaktadir.

Avrupa Birligi Topluluk Hukuku'nda du-
zenlenen “de minimis” kavrami, 7246 sayili
Kanun’un 41. maddesine eklenen fikra ile
birlikte Turk rekabet hukukuna dahil edil-
mistir'2. S6z konusu “de minimis” kurali ile
Rekabet Kurulu, rekabeti énemli 6lgude
kisitlamayan anlagmalar, tesebbuslerin ey-
lem ve kararlari i¢cin denetim mekanizmasi-
ni calistirmayabilecektir'. Usul ve esasla-
rinin duzenlenmesi amaciyla s6z konusu
tebligi cikarma gorevi, kanun koyucu ta-
rafindan Rekabet Kurulu'na birakilmistir.
Rekabet Kurumu da De Minimis Tebligi
Taslagi’'ni, 27 Ekim 2020 tarihinde Taah-
hut Tebligi Taslagi'ni kamuoyu goérusune
sunmustur.

Teblig incelendiginde; bircok hukmun
dayanag olarak Avrupa Birligi Komisyo-
nu'nun 25.06.2014 tarihinde c¢ikardigi
Avrupa Birligi Duyurusu’nun kullanilmasi,
s6z konusu Teblig'in Avrupa Birligi mev-
zuatl ile uyum amacinin saglandiginin
gostergesidir™. Avrupa Birligi Duyurusu 4.
madde duzenlemesi uyarinca “..anlasma
tarafi tesebbuslerin toplam pazar pay1 %5
ve cirolari 40 milyon Euro’yu agsmiyorsa ku-
ral olarak rekabeti sinirlandirmadigi kabul
edilecektir.” Bu maddeye goére “de mini-
mis” etkiye sahip olunabilmesi icin pazar
payi ve ciro kriterlerinin bir arada bulun-
masi gerekmektedir.

“De minimis” kuralinin hukuk literatu-
ramuze kazandirilmis olmasi yukarida
da bahsetmis oldugumuz kanun degi-
sikligi ile vuku bulmustur. Bu degisik-
ligin uygulanabilirligi ise Rekabet Ku-
rumu’nun yayimlamis oldugu tebligler
ile mumkun hale gelmistir. Kanun degi-
sikliginde; fiyat tespiti, bolge, musteri
paylasimi ve arz miktarinin kisitlanmasi
gibi acik ve agir ihlallerin, s6z konusu
“de minimis” kuralinin kapsami disinda
kalacag@ istisnai olarak dazenlenmistir.
Bununla beraber ilgili durumlarin 4054
sayill Kanun'un 4. maddesi kapsamin-
da yer almasindan dolayl, “de minimis”
kuralinin; Kanun‘un 6. maddesinde
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mis” rule will not be applicable or enforceable
in the case of violations regarding merger &
acquisition transactions and actions of domi-
nant undertaking, as mentioned in Article 6 of
the Law™.

In reliance upon the amendment made with
the aforementioned Law No. 7246, the Com-
muniqué was published by the Competition
Authority in the Official Gazette edition 31425
on March 16, 2021 and put into force in the
same day. The communiqué regulating the
procedures and principles regarding applica-
tion of “De Minimis” rule contains very signifi-
cant similarities in terms of general framework
with the “De Minimis Statement” regarding
agreements of minor importance among all
and any undertakings that do not significantly
restrict competition, pursuant to Article 101/1
of the Treaty on the Functioning of the Euro-
pean Union (“ABIDA") valid in the European
Union. In this respect, the Communiqué has
added a new step to the efforts to harmonize
the Turkish competition law with the Europe-
an Union legal acquis. With the Communiqué,
it is foreseen that public resources can be used
more efficiently by the Competition Authority
in terms of enforcement of competition law.

With the said Communiqué, it is aimed to
determine which criteria will be taken into
consideration in determination of agree-
ments, concerted actions, and decisions
and actions of the association of undertak-
ings, which do not significantly restrict com-
petition in the market, except for clear and
grave violations, and also to determine the
procedures and principles which can be
used to determine in which situations they
will be investigated and in which situations
they will not be investigated™.

Despite the complaints filed about agree-
ments entered into by some undertakings and
considered to be restrictive or competition
or the applications for negative clearance/
exemption, included in the previous applica-
tions of the Competition Board are some deci-
sions made by the Board that there is no need
to open an investigation on the grounds that
competition is not significantly restricted due
to the small size of the market.

A. Competition Authority
“De Minimis Communiqué”
(Communiqué No: 2021/3)

The Communiqué contains provisions regard-
ing the amendment made in order to direct the

REKABET HUKUKUNDA “DE MINIMIS” ISTISNASI

bahsedilen, birlesme & devralma islem-
leri ve hakim durumdaki tesebbusun
davraniglarina iligkin ihlaller bakimin-
dan uygulama alani bulamayacagini
soyleyebiliriz®.

Rekabet Kurumu, yukarida bahsedilen
7246 sayili Kanun ile yapilan degisikli-
gineistinaden Teblig 16 Mart 2021 tarih
ve 31425 sayili Resmi Gazete’'de yayim-
lanmis ve ayni gun yararluge girmistir.
“De minimis” kuralinin uygulanmasina
iliskin usul ve esaslari duzenleyen Teb-
lig, Avrupa Birligi‘'nde gecerli Avrupa
Birligi'nin isleyisine iliskin Antlasmanin
(“ABIDA") 101/1. maddesi uyarinca, ti-
careti etkileyebilecek nitelikte olmayan
tum tesebbusler arasindaki anlasmala-
ra iliskin “De Minimis Bildirisi” ile genel
cerceve olarak ciddi benzerlikler tasi-
maktadir. Bu baglamda, Turk rekabet
hukukunu Avrupa Birligi hukuku ile
uyumlu hale getirmeye yonelik calis-
malara s6z konusu Teblig ile bir yenisi
katilmistir. Kamu kaynaklarinin rekabet
hukuku uygulamalari bakimindan Teb-
lig ile beraber daha verimli kullanilaca-
g1 ongorulmektedir’e.

Mevcut Teblig’in amaci, acik ve agirihlal-
ler hari¢ olmak Uzere, piyasada rekabeti
kayda deger olcude kisitlamayan anlas-
malarin, uyumlu eylemlerin, tesebbuUs
birligi karar ve eylemlerinin hangi kriter-
ler dikkate alinarak belirlenecegi; hangi
durumlarda sorusturma konusu yapilip
hangi durumda sorusturma konusu ya-
pilamayacaklarina dair usul ve esaslarin
belirlenmesidir?’.

Rekabet Kurulu’'nun ge¢mis ddénem uy-
gulamalarinda, bazi tesebbuslerin yap-
mis oldugu ve rekabeti kisitlayici olarak
dusunulen anlagmalar hakkinda bulu-
nulmus sikayetlerde veya menfi tespit/
muafiyet basvurularina karsin, piyasa-
nin/ pazarin kucuklugu nedeniyle reka-
betin 6nemli 6lcude kisitlanmadigi ge-
rekcesiyle sorusturma acilmasina gerek
olmadigina dair vermis oldugu kararlar
mevcuttur.

A. Rekabet Kurumu “De Minimis
Tebligi” (Teblig No:2021/3)

Teblig, Rekabet Kurumu kaynaklarinin
oncelikli olarak 6nemli ihlallere yonlen-
dirilmesi amaciyla yapilan degisiklige
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“DE MINIMIS" EXCEPTION IN COMPETITION LAW

Competition Authority's resources primarily to
significant and grave violations. In this sense,
the Communiqué provides that agreements,
concerted actions and decisions, and actions
of the association of undertakings that are
considered not to significantly restrict compe-
tition in the market may not be the subject of
an investigation by the Competition Authority,
and it is intended to direct the attention of the
Competition Authority to heavier violations™.
The procedures and principles set out in the
Communiqué are presented below.

1. Severe and Obvious Violations

iliskin duzenlemeler bulundurmaktadir.
Bu baglamda s6z konusu duzenlemeler
ile rekabeti 6nemli 6l¢ude kisitlamayan
anlasmalar, tesebbuslerin eylem ve ka-
rarlarinin sorusturma konusu yapilma-
yabilecegini ve Rekabet Kurumu’'nun
daha agir ihlallere yonelmesinin amag-
landigr soylenebilecektir'®. Teblig'de
duzenlenen usul ve esaslara bakmak
gerekirse:

1. Agir ve Acik ihlaller Kapsam

are Beyond the Scope:

Cases that are considered to be serious and
obvious violations and therefore excluded
from the scope of application of the Commu-
niqueé are expressed in Article 4 of the Commu-
niqué. “Horizontal or vertical agreements, con-
certed actions and decisions of associations
of undertakings that are intended to directly or
indirectly block, disrupt or restrict competition
in a market of goods or services or make this
effect or have the potential to make this effect
are considered and treated as serious and ob-
vious violations.”

Obvious and serious violations added to 2nd
paragraph of Article 41 of the Law No.4054
with the amendment of the law cannot ben-
efit from the “de minimis” exception, as they
fall outside the scope of the Communiqué. At
the same time, the Communiqué also classi-
fies clear and serious violations as horizontal
and vertical, according to the nature of rela-
tions between undertakings. Such events
mentioned in 3rd paragraph of Article 43 of
the Law No0.4054 as the sharing of customers/
providers/territories/trade channels, restric-
tions or quotas put on supply quantity, price
determination, price planned to be applied
in the future, bid rigging, sharing of competi-
tion-sensitive information such as the amount
of production or sales have been regarded as
examples of horizontal clear and serious viola-
tions; while determination of fixed or minimum
sales price of the buyer in the relations among
undertakings operating at different levels of
the production or distribution chain is regard-
ed as examples of vertical clear and serious
violations™.

Disidir:

Teblig’'in  uygulanmasi  bakimindan
kapsam disinda tutulan agir ve acik ih-
lal olarak kabul edilen haller; Teblig'in
4. maddesinde ifade edilmektedir. “Bir
mal veya hizmet piyasasinda rekabeti
dogrudan ya da dolayli olarak engelle-
me, bozma ya da kisitlama amaci tasi-
yan veya bu etkiyi doguran yahut do-
gurma potansiyeli tasiyan yatay veya
dikey anlasmalar, uyumlu eylemler ve
tesebbus birligi kararlari agir ve acik ih-
lal olarak kabul edilmektedir.”

Kanun degisikligi ile 4054 sayili Ka-
nun‘un 41. maddesinin 2. fikrasina ekle-
nen acik ve agir ihlaller, Teblig'in kapsami
disinda kaldigindan, “de minimis” istisna-
sindan faydalanamamaktadir. Teblig ayni
zamanda, tesebbusler arasindaki iligkilerin
niteligine gore acik ve agir ihlalleri, yatay
ve dikey olmak uzere ayrica siniflandir-
maktadir. 4054 sayili Kanun‘un 43. mad-
desinin 3. fikrasinda bahsedilen, musteri/
sa@layici/ bolge/ ticaret kanali paylasilma-
s1, arz miktarinin kisitlanmasi veya kotalar
konmasi, fiyat tespiti, gelecekte uygulan-
masi planlanan fiyat, ihalelerde danisikli
hareket, Uretim ya da satis miktari gibi re-
kabete duyarli bilgilerin paylasilmasi ya-
tay acik ve agir ihlal 6rnegi olarak, Gretim
veya dagitim zincirinin farkli seviyelerinde
faaliyet gosteren tesebbusler arasi iliskide
alicinin sabit veya asgari satis fiyatinin be-
lirlenmesiise dikey acik ve agir ihlal 6rnek-
leri olarak belirtilmistir?®.
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2. Agreements and Decisions
that Do Not Significantly Restrict

REKABET HUKUKUNDA “DE MINIMIS” ISTISNASI

2. Rekabeti Kayda Deger Olciide
Kisitlamayan Anlasma ve

Competition:

According to Article 5 of the Communiqué,
“The market share thresholds will be taken into
account by the Board when making a “de mini-
mis” assessment. Accordingly; except for clear
and serious cases, in agreements between rival
undertakings, if total market share held by the
contractual parties do not exceed 10% in any
one of the relevant markets affected from the
agreement, or in agreements between non-i-
val undertakings, the market share held by
each of the contractual parties does not exceed
15% in any one of the relevant markets affect-
ed from the agreement, then and in this case,
the relevant agreements do not significantly
restrict competition in the market.”

Besides, “where it is not possible to classify
an agreement as an agreement entered into
between rival undertakings or non-rival un-
dertakings, if total market share hold by the
contractual parties does not exceed 10%
in any one of the relevant markets affected
from the agreement, the “de minimis” rule
will be enforceable.”

“Except for clear and serious violations, if
the total market share owned by the mem-
bers of an association of undertakings does
not exceed 10% in any of the relevant mar-
kets affected from the decision, the relevant
decisions will not significantly restrict com-
petition in the market.”

“If parallel networks formed by vertical restric-
tions of a similar nature cover more than 50%
of the relevant market, the thresholds estab-
lished in this article apply as five percent in
terms of agreements and decisions between
both rival and non-rival undertakings.”

“If market shares of contractual parties or mem-
bers of the association of undertakings in the
relevant markets affected from the agreement
or decision are above the thresholds stated in
this article, but do not exceed these thresholds
by more than two percentiles during two con-
secutive calendar years covered by the term of
agreement or decision, then, said agreement
or decision does not significantly restrict the
competition in the market.”

Kararlar:

Teblig'in 5. maddesine gore, “Kurul Tarafin-
dan “de minimis” degerlendirmesi gercek-
lestirilirken, pazar pay! esikleri gbz 6nunde
bulundurulacaktir. Dolayisiyla; acik ve agir
durumlar hari¢ olmak Uzere; rakip tesebbus-
ler arasinda yapilan anlagmalarda, anlagsma-
nin taraflarinin sahip oldugu toplam pazar
payinin anlagsmadan etkilenen ilgili pazar-
larin higcbirinde %10'u agsmamasi halinde,
rakip olmayan tesebbusler arasinda yapilan
anlasmalarda ise anlagsma taraflarinin her
birinin sahip oldugu pazar payinin anlas-
madan etkilenen ilgili pazarlarin hic¢birinde
%15'i asmamasi halinde, ilgili anlasmalar
piyasada rekabeti kayda deger ol¢ude kisit-
lamaz.”

Bunun yani sira, “anlasmanin rakip tesebbus-
ler ya da rakip olmayan tesebbusler arasinda
yapilan bir anlasma olarak siniflandirilmasinin
olanakli olmadig hallerde ise, anlagma taraf-
larinin sahip oldugu toplam pazar payinin an-
lasmadan etkilenen ilgili pazarlarin higbirinde
%10'u asmamasi halinde “de minimis” kurall-
nin uygulanacag belirtilecektir.”

“Acik ve agir ihlaller hari¢ olmak uzere, te-
sebbus birligi Gyelerinin sahip oldugu top-
lam pazar payinin karardan etkilenen ilgili
pazarlarin hi¢birinde %10'u agsmamasi halin-
de ilgili kararlar piyasada rekabeti kayda de-
ger olcude kisitlamaz.”

“Benzer nitelikteki dikey sinirlamalarin olus-
turdugu paralel aglar ilgili pazarin %50'sin-
den fazlasini kapsiyorsa, bu maddede be-
lirlenen esikler, hem rakip hem de rakip
olmayan tesebbusler arasindaki anlagsmalar
ile kararlar bakimindan yuzde bes olarak uy-
gulanir.”

“Anlasma taraflarinin veya tesebbus birligi
Uyelerinin anlasmadan ya da karardan etkile-
nen ilgili pazarlardaki pazar paylar, anlasma
veya karar déneminde birbirini takip eden iki
takvim yill boyunca bu maddede belirlenen
esiklerin Uzerinde olmakla birlikte bu esikleri
iki ylzdelik puandan fazla asmadigi takdirde,
s6z konusu anlasma veya karar piyasada reka-
beti kayda deger ol¢ude kisitlamaz.”

MAKALELER

A

18 irem Toprakkaya Babalik, “Turk
Rekabet Hukuku’nda Yeni Dénem:

De Minimis Tebligi ile Taahhut Tebligi
Yuruluge Girdi”(Erisim:20.12.2021).
https://blog.lexpera.com.tr/
turk-rekabet-hukukunda-yeni-do-
nem-de-minimis-tebligi-ile-taahhut-te-
bligi-yururluge-girdi/.
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19 irem Toprakkaya Babalik, “Turk
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De Minimis Tebligi ile Taahhut Tebligi
Yuraluge Girdi” (Erigim:20.12.2021).
https://blog.lexpera.com.tr/
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nem-de-minimis-tebligi-ile-taahhut-te-
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ON THE OTHER HAND,
AGREEMENTS WITH
CLEAR AND GROSS
VIOLATIONS WILL NOT
BENEFIT FROM THE AP-
PLICATION OF THE “DE
MINIMIS” RULE EVEN IF
THEY DO NOT EXCEED
THE MARKET SHARE
THRESHOLDS.

4

FOOTNOTE

20 Oguzhan Tackin, “Kanunda
Yeni Literaturde Eski Bir Rekabet
Kurali: De Minimis”, (Date of access:
09.12.2021) https://www.hukuki-
haber.net/kanunda-yeni-litera-
turde-eski-bir-rekabet-kurali-de-mini-
mis-makale,8182.html.

“DE MINIMIS" EXCEPTION IN COMPETITION LAW

3. Agreements and Decisions
That Do Not Significantly Restrict

3. Rekabeti Kayda Deger Olcude
Kisitlamayan Anlasma ve

Competition Should Not be the

Kararlarin Sorusturma Konusu

Subject of An Investigation:

In accordance with Article 6 of the Commu-
niqué, “Agreements and decisions that do
not significantly restrict competition in the
market may not be the subject of an investiga-
tion by the Board. If an investigation is opened
due to such reasons as failure in determination
of exact market shares of the parties to agree-
ment or the members of an association of un-
dertakings in the relevant markets affected
from the agreement or the decision, the Board
may terminate the investigation if it becomes
clear during the investigation process that the
market shares of the undertakings and the as-
sociations of undertakings being investigated
have not exceeded the thresholds contained
in Article 5.”

4. Calculation and Implementation
of Market Share:

The “de minimis” application is integrated
to the market share of undertakings and
according to Article 7 of the Communiqué,
“The market share is calculated on the basis
of the sales value in the market or, where ap-
propriate, the purchase value. If sales or pur-

Yapilmamasi:

Teblig'in 6. maddesine gore; “piyasada
rekabeti kayda deger olcude kisitlama-
yan anlagma ve kararlar, Kurul tarafindan
sorusturma konusu yapilmayabilir. An-
lagma taraflarinin veya tesebbus birligi
Uyelerinin anlasmadan ya da karardan
etkilenen ilgili pazarlardaki pazar payla-
rinin tam olarak tespit edilememesi gibi
nedenlerle sorusturma acilmasi halinde,
hakkinda sorusturma agilan tesebbusle-
rin ve tesebbus birliklerinin pazar payla-
rinin 5. maddede yer alan esikler agsmadi-
ginin sorusturma surecinde anlasilmasi
durumunda Kurul sorusturmaya son ve-
rebilir.”

4. Pazar Payinin Hesaplanmasi ve
Uygulanmasi:

“De minimis” uygulamasi te-
sebbuslerin pazar payina en-
tegre edilmis olup Teblig'in 7.
maddesine uyarinca; “Pazar payl; pa-
zardaki satis degeri veya uygun oldugu
hallerde alim degeri bazinda hesaplanir.
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chase value data are not available, estimates
based on other reliable market data, also in-
cluding quantity, can be used to calculate
the market shares of the parties to the agree-
ment and members of the association of un-
dertakings in the relevant markets affected
from the agreement or decision. In applying
the thresholds established in Article 5 of the
Communiqué, market shares calculated us-
ing the data of the previous year are taken
into account for each calendar year during
the agreement or decision period.”

“For the purposes of application of Article 5, in
determination of market shares of the parties
to the agreement and members of the associ-
ation of undertakings, total of market shares of
economic units mentioned in first paragraph
of Article 8 of the Communiqué on Mergers
and Acquisitions Requiring a Prior Permission
of Competition Board, promulgated in the
Official Gazette edition 27722 on 7/10/2010
(Communiqué no. 2010/4) is taken as a base.”

All in all, in accordance with the explana-
tions given above, agreements that do not
exceed the market share thresholds listed in
the article can benefit from the application
of the “de minimis” rule. On the other hand,
agreements with clear and gross violations
will not benefit from the application of the
“de minimis” rule even if they do not exceed
the market share thresholds.

IV. CONCLUSION

As a result, the “de minimis” rule is a more
comprehensive rule of law, although it is
highly connected with competition law. As
per this legislative instrument which aims
to use the resources of the Competition
Authority more efficiently, no investigation
will be conducted on small-scale agree-
ments that fall below the limit set down by
the criteria determined by the Competition
Board, and are not covered by exceptions to
the provision, and are not significant in oth-
er words. The Communiqué issued by the
Competition Board has clarified both the cri-
teria as to application of said rules, and the
right and power of discretion as to whether
an investigation will be made or not?.

REKABET HUKUKUNDA “DE MINIMIS” ISTISNASI

Eger satis veya alim degeri verilerine ula-
silamiyorsa miktar da dahil olmak Uzere
diger guavenilir pazar verilerine dayall
tahminler, anlagma taraflarinin ve teseb-
bus birligi uyelerinin anlagmadan ya da
karardan etkilenen ilgili pazarlardaki pa-
zar paylarini hesaplamak icin kullanila-
bilir. Tebligin 5. maddesinde belirlenen
esiklerin uygulanmasinda, anlagsma veya
karar donemindeki her bir takvim yiliigin
bir 6nceki yilin verisi kullanilarak hesap-
lanan pazar paylarn dikkate alinir.”

“5. maddenin uygulanmasi bakimindan
anlasma taraflarinin ve tesebbus birligi
Uyelerinin pazar paylarinin belirlenmesin-
de 7/10/2010 tarihli ve 27722 sayili Resmi
Gazete'de yayimlanan Rekabet Kurulundan
izin Alinmasi Gereken Birlesme ve Devralma-
lar Hakkinda Teblig (Teblig No: 2010/4)'in 8.
maddesinin birinci fikrasinda yer alan eko-
nomik birimlerin pazar paylarinin toplami
esas alinir.”

Yukaridaki aciklamalar uyarinca kisacasi
“de minimis” kuralinin uygulanmasin-
dan, maddede sayilmis olan pazar payl
esiklerini agsmayan anlagmalar faydala-
nabilir. Ote yandan, acik ve agir ihlaller
iceren anlasmalar ise pazar payi esikle-
rini asmamis olsalar dahi “de minimis”
kuralinin uygulanmasindan faydalana-
mayacaktir.

IV. SONUC

Sonug olarak, “de minimis” kurali kapsamli
bir hukuk kurali olmasiyla beraber, rekabet
hukukuyla da oldukg¢a baglantilidir. Duzen-
lemenin amaci olan; Rekabet Kurumu’nun
kaynaklarinin daha verimli kullanilmasi dog-
rultusunda, Rekabet Kurulu’'nun belirlemis
oldugu olcutlerin sinirnin altinda kalan ve
hukumde bahsedilen istisnalarin da disinda
olan kuguk anlasmalara yonelik sorusturma
yapilmamasi s6z konusu olabilecektir. Reka-
bet Kurulu tarafindan c¢ikarilan Teblig ise s6z
konusu kuralin uygulanmasi konusundaki
olcutleri ve sorusturmanin yapilip yapilma-
masi konusundaki takdir yetkisini de belir-
gin hale getirmistir®.

MAKALELER

OTE YANDAN, ACIK VE
AGIR IHLALLER iCEREN
ANLASMALAR ISE PAZAR
PAYI ESIKLERINI ASMA-
MIS OLSALAR DAHI “DE
MINIMiS” KURALININ UY-
GULANMASINDAN FAY-
DALANAMAYACAKTIR.

A

20 Oguzhan Tagkin, “Kanunda Yeni
Literaturde Eski Bir Rekabet Kurali: De
Minimis”, (Erisim:09.12.2021) https://
www.hukukihaber.net/kanunda-ye-
ni-literaturde-eski-bir-rekabet-kura-
li-de-minimis-makale,8182.html.
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21 Oguzhan Tagkin, “Kanunda
Yeni Literaturde Eski Bir Rekabet
Kurali: De Minimis”, (Date of access:
09.12.2021) https://www.hukuki-
haber.net/kanunda-yeni-litera-
turde-eski-bir-rekabet-kurali-de-mini-
mis-makale,8182.html.

22 Oguzhan Tackin, “Kanunda
Yeni Literaturde Eski Bir Rekabet
Kural: De Minimis”, (Date of Ac-
cess:  09.12.2021) https://www.
hukukihaber.net/kanunda-yeni-liter-
aturde-eski-bir-rekabet-kurali-de-mini-
mis-makale,8182.html.

“DE MINIMIS" EXCEPTION IN COMPETITION LAW

Considering the decisions taken by the Com-
petition Board so far, the defences that clear-
ly have “de minimis” arguments have been
mostly rejected by the Competition Board on
the grounds that they are not yet regulated by
the Law 4054. However, there are also deci-
sions of the Competition Board that do not ex-
plicitly refer to the “de minimis” rule, but deal
with assessments and evaluations in that form
and consider the violation insignificant by
considering the size of markets and undertak-
ings involved in the related events and decide
not to open an investigation for said reasons?'.
Now, the discussions focused thereon have
also ended by said legislative instrument.

The Communiqué establishing the proce-
dures and principles of the “de minimis” in-
stitution, which is introduced into our com-
petition law practice with the amendment
of Law No. 4054, aims to ensure that the
Competition Board spends its time on more
serious violations.

It is considered that only horizontal agree-
ments that are characterized as cartels, ex-
change of information sensitive to competi-
tion, and determination of resale price of the
seller cannot benefit from the De Minimis
Communiqueé.

Finally, even if a certain case is within the
scope of the “de minimis” rule, it can by no
means deduced that an investigation may
in no event be conducted thereunder. This
is also important in terms of protection of
competition?2 In some cases, small volume
of the relevant market does not absolute-
ly mean that the effects of violation on the
enterprises and individuals involved in the
relevant market will also be automatically
small in proportion to the volume of mar-
ket. On the contrary, inversely proportional
to small volume of the relevant market, the
impacts of violation on the enterprises and
individuals involved in the relevant market
can be quite large.

Rekabet Kurulu'nun bu zamana kadarki ka-
rarlarina bakildiginda; bariz bir sekilde “de
minimis” arglmanlarinin mevcut oldugu
savunmalar, “de minimis”in 4054 sayili Ka-
nun'da duzenlemesi olmamasi sebebiyle
cogu zaman reddedilmistir. Ancak, acikca
“de minimis” kuralina atif yapmayip, pazar
hacminin ve tesebbuslerin buyuklukleri aci-
sindan degerlendirme yaptigi ve s6z konusu
ihlali ®Gnemsemeyerek sorusturmaya mahal
bulunmadigi ydénunde vermis oldugu karar-
lar da mevcuttur?'. Bu yondeki s6z konusu
tartismalar da mevcut kanuni duzenlemeyle
beraber sonlanmistir.

4054 sayili Kanun'da yapilan degisiklikle
rekabet hukuku uygulamamiza kazandirilan
“de minimis” muessesinin usul ve esaslari-
ni belirleyen Teblig ile Rekabet Kurulu'nun
daha agir ihlallere mesai ve zaman harcama-
sI hedeflenmektedir.

Teblig'den yalnizca kartel olarak nitelendiri-
len yatay anlasmalar, rekabete duyarli bilgi
degisimleri ve saticinin yeniden satis fiyati-
nin belirlenmesi hallerinin yararlanmayaca-
@1 degerlendirilmektedir.

Son olarak, hukim uyarinca sorusturmanin
kesinlikle yapilamayacagi anlami, durumun
“de minimis” kurali kapsaminda olmasin-
da bile ortaya ¢ikmamaktadir. S6z konusu
durum rekabetin korunmasina da buyuk
destek saglamaktadir’2. Bazi durumlarda,
s6z konusu pazarin hacminin kucuk olma-
sI, pazardaki tesebbus ve kisiler Uzerindeki
etkisinin hacmiyle orantili olarak kuguk ola-
cagi anlamina gelmemektedir. Aksine, hac-
min boyutunun kacukluguyle ters orantili
olarak, s6z konusu pazardaki tesebbus ve
kisiler uzerindeki etkisi ciddi anlamda buyuk
olabilmektedir.
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