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ABSTRACT

In our study of the temporary employment rela-
tionship, which emerged as a result of the ten-
dency towards flexibility in working relationships
and finds more and more applications every day,
general explanations will be made and then the
provisions and consequences of the temporary
employment relationships established through
private employment agencies, in other words
professional temporary employment relation-
ships, under the labour law, social security law
and occupational health and safety legislation
will be examined.
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OZET

Is iliskilerinde esneklesmeye yonelimin bir sonu-
cu olarak ortaya cikan ve her gecen gun daha fa-
zla uygulama alani bulan gegici is iliskisine iligkin
galismamizda genel acgiklamalar yapilacak ve daha
sonra 6zelistindam burolar araciigiyla kurulan geci-
ci is iliskilerinin, diger bir adlandirmayla meslek ed-
inilmis gegiciis iligkilerinin is hukuku, sosyal guvenlik
hukuku ve is sagligi ve guvenligi mevzuati tahtindaki
hukUum ve sonuclari irdelenecektir.
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OVERVIEW OF THE RESULTS OF THE TEMPORARY EMPLOYMENT RELATIONSHIP ESTABLISHED
THROUGH THE PRIVATE EMPLOYMENT OFFICE IN TERMS OF LABOUR LAW AND SOCIAL SECURITY LAW

In our changing and globalizing world, atypical working relationships have emerged as a
result of the flexibility of labour laws. Temporary employment relationships established
through private employment agencies is one of the atypical working relationships.

Degisen ve globallesen diinyamizda is hukukunun da esneklesmesi sonucunda atipik is
iliskileri ortaya cikmistir. Ozel istihdam biirolar1 aracihgiyla kurulan gecici is iliskisi de atipik
is iliskilerinden bir tanesidir.

y'

FOOTNOTE

1 Omer Ekmekgi, Esra Yigit, Birey-
sel Is Hukuku Dersleri, s.140.

I.INTRODUCTION

In our changing and globalizing world,
atypical working relationships have
emerged as a result of the flexibility of
labour laws. Temporary employment re-
lationships established through private
employment agencies is one of the atyp-
ical working relationships. The temporary
employment relationship established
through a private employment agency is a
tripartite working relationship established
between the private employment agency,
the temporary worker and the temporary
employer. In this temporary employment
relationship, the worker fulfills his/her obli-
gation to work with another employer oth-
er than the private employment agency to
which he/she is bound by an employment
contract.

Il. TEMPORARY
EMPLOYMENT RELATIONS
THROUGH PRIVATE
EMPLOYMENT OFFICE

I. GIRIS

Degisen ve globallesen dunyamizda is
hukukunun da esneklesmesi sonucun-
da atipik is iligkileri ortaya g¢ikmistir. Ozel
istihdam burolar araciligiyla kurulan ge-
cici is iligkisi de atipik is iliskilerinden bir
tanesidir. Ozel istihdam burosu aracili-
giyla kurulan meslek edinilmis gecici is
iliskisi, 6zel istihdam burosu, gecici is¢i
ve gegici isveren arasinda kurulan tglu
is iliskisidir. Bu gecici is iliskisinde isci,
is sozlesmesiyle bagli oldugu o6zel istih-
dam burosu disinda baska bir igverenin
yaninda is gérme borcunu ifa etmekte-
dir. is¢inin baska bir isverenin yaninda is
gorme borcunu ifa etmesi; tcret, calisma
sartlar ve is saglig! ve guvenligi acisin-
dan bazi sorunlarin ortaya ¢cikmasina ne-
den olmaktadir.

1. 6ZEL iSTIHDAM
BUROSU ARACILIGIYLA
KURULAN GECicClis
iLisKisi
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A. Definition and Conceptual
Information

1. Temporary Employment
Relationship Concept

A temporary employment relationship, which
is regulated in Article 7 of the Labour Law No.
4857 (“Labour Law"). The relationship that
occurs with the transfer of the worker can be
defined as: temporarily transferring a worker
to perform a job within the body of the hold-
ing oranother workplace affiliated to the same
group of companies, by obtaining the written
consent of the employer during the transfer,
or by the private employment agency autho-
rized by the Turkish Employment Agency, and
by making a temporary worker supply con-
tract with an employer. In the temporary em-
ployment relationship, the employer remains
the same, only the creditor of the act of doing
business becomes a different employer for a
temporary period.

Although this relationship is called a “tem-
porary” working relationship, it is empha-
sized in the doctrine that this relationship
does not contain the element of temporar-
iness, so it is more appropriate to call the
relationship between the parties as a loan
working relationship, as the case in German
Law’.

A. Tanim ve Kavramsal Bilgi

1. Gecici is iligkisi Kavrami

4857 Sayili is Kanunu’nun (“is Kanunu”)
7. maddesinde duzenlenerek mevzuati-
miza giren gegici is iligkisi; isverenin, de-
vir sirasinda yazili nzasini almak suretiyle
bir is¢isini, holding bunyesi icinde veya
ayni sirketler topluluguna bagli baska bir
isyerinde is gérme edimini yerine getir-
mek Uzere gecici olarak devretmesi veya
Tuarkiye is Kurumunca izin verilen ¢zel
istihdam burosunun bir isverenle gegici
isci saglama s6zlesmesi yaparak bir isci-
sini gecici olarak bu isverene devretmesi
ile meydana gelen iliski olarak tanimla-
nabilir. Gegici is iliskisinde isveren ayni
kalmakta, sadece is gorme ediminin ala-
caklisi gecici bir sure icin farkli bir igve-
ren olmaktadir.

Her ne kadar bu iliski “geciciis iliskisi” olarak
adlandinlsa da doktrinde bu iligkinin gegici-
lik unsurunu barindirmadigi, dolayisiyla ta-
raflar arasindaki iliskinin Alman Hukukunda
oldugu gibi 6dung is iliskisi olarak adlandi-
rilmasinin daha isabetli olduguna vurgu ya-
pilmaktadir’.

MAKALELER

A

1 Omer Ekmekgi, Esra Yigit, Birey-
sel Is Hukuku Dersleri, s.140.
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THROUGH THE PRIVATE EMPLOYMENT OFFICE IN TERMS OF LABOUR LAW AND SOCIAL SECURITY LAW

In our study, the concept of "temporary" em-
ployment relationships will be used by ad-
hering to the naming of the law.

Based on the definition in the Labour Law,
there are two different types of temporary em-
ployment relationships; a professional and
non-professional working relationship. To de-
termine the type of temporary employment re-
lationship; it is necessary to determine whether
the worker is recruited by the employer to es-
tablish a temporary employment relationship
or whether the employer has exceptionally
established a temporary employment relation-
ship with the worker that he or she constantly
employs? A non-professional temporary em-
ployment relationship is established when
the employer temporarily transfers a worker to
another workplace within the holding or in an-
other workplace affiliated with the same group
of companies, by obtaining his/her written con-
sent at the time of transfer. In the temporary
employment relationship, which is the subject
of our article, the private employment office
authorized by the Turkish Employment Agen-
cy makes a temporary worker contract with
an employer and transfers one of its workers
to this employer temporarily. This means that
the employer, that is the private employment
agency, employs the worker in order to transfer
it to other employers. On the other hand, in the
non-professional temporary employment rela-
tionship, the employer would have originally
employed the worker to work in his/her own
business and transfers the worker to other em-
ployers temporarily.

The temporary employment relationship es-
tablished through a private employment agen-
cy constitutes a tripartite relationship. In this
tripartite relationship, there is an employment
contract between the worker and the private
employment agency that is the employer, and
a "temporary employment contract" between
the private employment agency employer
and the employer who employs temporary
workers?. In this tripartite relationship, the le-
gal qualities of the parties' relations with each
other vary. The determinations regarding the
nature of the mentioned bilateral relations will
be mentioned below, and making these de-
terminations is important in terms of forming
a basis for the resolution of possible disputes.

B. Relationship Between The Parties

1. The Relationship Between the

Calismamizda, kanunun adlandirmasina
bagli kalinarak “gegici is iliskisi” kavrami kul-
lanilacaktir.

is Kanunu’ndaki tanimindan hareketle,
gegcici ig iligkisinin meslek edinilmis ve
meslek edinilmemis is iliskisi olarak iki
ayri tara bulunmaktadir. Gegici is ilis-
kisi taranun belirlenmesi icin; isginin
isveren tarafindan gecici is iligskisi kur-
mak i¢cin miise alindigi, yoksa isverenin
kendi bunyesinde surekli istihdam etti-
gi isci hakkinda istisnai olarak mi geci-
ci is iliskisi kurdugu hususunun tespit
edilmesi gerekir?. Meslek edinilmemis
gecici ig iliskisi isverenin, devir sirasin-
da yazili rizasini almak suretiyle bir is-
¢iyi, holding bunyesi icinde veya ayni
sirketler topluluguna bagli baska bir
isyerinde is gérme edimini yerine getir-
mek Uzere gegici olarak devretmesi ha-
linde kurulmus olur. Makalemizin konu-
sunu olusturan meslek edinilmis gecici
is iliskisinde ise, Turkiye is Kurumunca
izin verilen 6zel istihdam burosu, bir
isverenle gecici isci saglama sozlesme-
si yapar ve bir iscisini gecici olarak bu
isverene devreder. Bunun anlami; isve-
renin, yani 6zel istihdam burosunun,
isciyi diger isverenlere devretmek ama-
ciyla istihdam etmesidir. Buna karsilik
meslek edinilmemis gecici is iliskisinde
isveren isciyi aslen kendi isinde calis-
tirmak icin istihdam etmis olup, iscisini
baska isverenlere gecici olarak devret-
mektedir.

Ozel istihdam burosu araciligiyla kurulan
meslek edinilmis gecici is iliskisi, tc¢lu
bir iliski teskil etmektedir. Bu u¢lu ilis-
kide isci ile igsvereni olan 6zel istihdam
burosu arasinda bir is s6zlesmesi, isve-
ren 6zel istihdam burosu ile gegici isci
calistiran isveren arasinda ise bir “gecici
isci saglama sozlesmesi” mevcutturd. Bu
uclu iliskide taraflarin birbirleri ile olan
iliskilerinin hukuki nitelikleri degisiklik
mahiyetine iliskin tespitlere asagida de-
ginilecek olup, bu tespitlerin yapilmasi
olasi uyusmazliklarin ¢c6zumu agisindan
dayanak noktasi olusturmasi agisindan
onem arz etmektedir.

B. Taraflar Arasindaki iliski

1. Ozel istihdam Birosu ile isci

Private Employment Agency and

Arasindaki iliski

the Worker
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The source of the relationship between the
private employment agency and the worker
is the employment contract signed between
the parties. As stated in paragraph 11 of Article
7 of the Labour Law, the employer is a private
employment agency in a temporary employ-
ment relationship. Again, in the same provision,
“Temporary employment relationship through a
private employment office is established in writ-
ing by making an employment contract with the
temporary worker, and by making a temporary
worker supply contract with the employer who
employs temporary workers.” The written form
requirement is stipulated. Regarding the deter-
mination of the type of employment contract be-
tween the worker and the private employment
office, the absence of other special provisions
in the Labour Law causes controversy. Howev-
er, the generally accepted view is that general
provisions are applied in terms of the duration
of the contract, that is, the contract established
between the private employment offices and
the worker is of an indefinite duration. In the
presence of objective conditions, a fixed-term
employment contract may be concluded*.

2. Relationship Between Private
Employment Agency and
Temporary Employer

The source of the relationship between the
private employment office and the tem-
porary employer is the temporary worker
supply contract signed between the par-
ties. The temporary worker supply contract
signed between the private employment of-
fice and the employer of temporary workers
is also subject to written form. The contract
includes the start and end day of the con-
tract, the nature of the work, the service fee
of the private employment agency, and the
special obligations of the employers of tem-
porary workers, if any, and of the private em-
ployment agency (Labour Law Article 7/11).

The contract does not have to specify the worker
orworkers to be sent by the private employment
agency; however, it is possible for the parties to
decide otherwise, that is, it can be decided to
send certain a worker or workers®.

Obligations of the parties to the temporary
worker supply contract in general terms; is
the transfer of the worker to the temporary
employer within the period specified in the
contract by the private employment agency,
and the temporary employer paying a wage
to the private employment agency in return.

Ozelistihdam burosu ile is¢i arasinda-
ki iliskinin kaynag taraflar arasinda
imzalanan is sozlesmesidir. is Kanu-
nu’'nun 7. maddesinin 11. fikrasinda
da belirtildigi Uzere gecici ig iliskisin-
de isveren 6zel istihdam burosudur.
Yine ayni hukumde “Ozel istihdam
burosu araciligiyla gecici is iliskisi,
gecici isci ile is soOzlesmesi, gegici
isci calistiran isveren ile gecici isci
saflama sozlesmesi yapmak suretiyle
yazili olarak kurulur.” denilerek yazili
sekil sarti 6ngoralmustur. isci ile ozel
istihdam burosu arasindaki is s6zles-
mesinin taranun belirlenmesi husu-
sunda ise is Kanunu’'nda baska ozel
hukumlerin bulunmamasi tartismalara
sebebiyet vermektedir. Bununla bir-
likte, cogunlukla kabul edilen gorus,
s6zlesme suresi acisindan genel hu-
kumlere basvurulmasi, yani asil olarak
6zel istihdam burolari ile isci arasinda
kurulan s6zlesmenin belirsiz sureli ol-
masidir. Objektif kosullarin bulunmasi
halinde ise belirli sureli olarak is s6z-
lesmesi akdedilebilecektir®.

2. Ozel istihdam Birosu ile
Gecici isveren Arasindaki

iliski

Ozel istihdam burosu ile gegici isveren
arasindaki iligskinin kaynagini ise taraflar
arasinda imzalanan gegici is¢i saglama
sozlesmesi teskil eder. Ozel istihdam
burosu ile gecici is¢i calistiran isveren
arasinda imzalanan gecici isci saglama
sozlesmesi de yazili sekil kosuluna bag-
lanmigtir. Yapilan s6zlesmede; sd6zlesme-
nin baslangi¢ ve bitis tarihi, isin niteligi,
ozel istihdam burosunun hizmet bedeli,
varsa gegici isci calistiran igverenin ve
6zel istihdam burosunun 6zel yukumla-
lukleri yer alir (is Kanunu madde 7/11).

Bununla birlikte, s6zlesmede 6zel istihdam
burosunun goénderecegi isci veya iscilerin
belirli olmasi zorunlu degildir; ancak taraf-
lanin aksine karar verebilmesi mumkuanddar,
yani belirli isci veya iscilerin gonderilmesine
karar verilebilir®.

Gegici isci saglama sozlesmesinin tarafla-
nnin genel hatlanyla yukamlulakleri; 6zel
istihdam burosunun isciyi s6zlesmede be-
lirtilen sure araliginda gegcici isverene c¢alis-
mak Uzere devretmesi, gecici isverenin de
karsiliginda 6zel istihdam burosuna bir tcret
vermesidir.
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3. Relationship Between Worker

3. isciile Gecici isveren Arasindaki

and Temporary Employer

In the temporary employment relationship es-
tablished through a private employment agen-
cy, there is no employment contract between
the worker and the employer who employs
temporary workers, this relationship can only
be defined as a contract-like relationship®. The
private employment office continues to be the
employer of the worker during the temporary
employment relationship.

However, the worker fulfills his/her employ-
ment obligation to the temporary employer
during the temporary employment relation-
ship. The temporary worker will be included in
the workplace organization of the temporary
employer, like other workers, while perform-
ing his/her job obligation’. The temporary em-
ployer also has the right of management, the
obligation of equal treatment, and the obliga-
tion to fulfill its occupational health and safe-
ty requirements, as it does for other workers.
In addition to these, the special obligations
of the temporary employer, such as notifying
the temporary worker of vacant job positions
at the workplace, are specified in the 9th para-
graph of Article 7 of the Labour Law.

C. Comparison with Other Similar
Relationships

1. Comparison with Business
Mediation

Intermediation in finding jobs and workers, reg-
ulated in Article 90 of the Labour Law, can be
defined as mediation in finding jobs and work-
ers, finding a job for a job seeker and a worker
for who looking to hire or mediating the estab-
lishment of a service contract between themé.
In other words, the job of the job intermediary
in job mediation is to bring the job seeker and
the worker-seeker together. After bringing the
parties together, the task of the intermediary
ends, whether or not an employment contract
is established between the parties. Because of
these characteristics, business intermediation
is a one-time event®. Although the temporary
employment relationship differs according to
the type of temporary employment relationship
and the situations listed in Article 7 of the Labour
Law, it continues throughout the temporary em-
ployment contract'.

Although business intermediation is one of
the private employment agency activities
such as establishing a temporary working

iligki

Ozel istihdam burosu araciligiyla kurulan
gecici is iliskisinde, isci ile gecici isci ¢a-
listiran isveren arasinda bir is s6zlesme-
si bulunmamaktadir, bu iliskiye ancak
s6zlesme benzeri bir iliski tanimlamasi
yapilabilire. Ozel istihdam burosu, gegici
is iligkisi suresi boyunca is¢inin isvereni
olmaya devam eder.

Bununla birlikte isci, gecici is iliskisi su-
resi boyunca is gbrme borcunu gegici is-
verene ifa eder. Gegici isci, is gorme bor-
cunu ifa ederken, gecici isverenin igyeri
organizasyonuna diger isciler gibi dahil
olacaktir’. Gegici is¢inin de tipki diger
isciler gibi gecici isverene karsi sadakat
ve itaat borcu bulunmaktadir. Gegici is-
verenin de diger iscilerine karsi oldugu
gibi yonetim hakki, esit davranma borcu,
is sagligi ve guvenligi yakumluluklerini
yerine getirme borcu bulunmaktadir. Bu
sayilanlarin yaninda, gecici isverenin is-
yerindeki acgik is pozisyonlarini gegici is-
cisine bildirmek gibi 6zel yakumlulukleri
de is Kanunu’nun 7. maddesinin 9. fikrasi
hukmunde belirtilmistir.

C.Diger Benzer iliskiler ile
Karsilastirilmasi

1. is Araciligi ile
Karsilastirilmasi

is Kanunu'nun 90. maddesinde du-
zenlenen is ve isci bulmaya aracilik, is
arayana is ve isci arayana is¢i bulmak
veya bunlar arasinda hizmet s6zlesme-
si kurulmasina aracilik etmek seklinde
tanimlanabilir®. Diger bir deyisle, is ara-
ciliginda is aracisinin gorevi, is arayan
ile is¢ci arayani bir araya getirmektir.
Taraflari bir araya getirdikten sonra,
taraflar arasinda is s6zlesmesi kurulsa
da kurulmasa da aracinin gorevi sona
ermektedir. Bu o6zelliklerinden dolayi is
araciligi, bir defalik bir olaydir®. Gegici
is iliskisi ise gecici is iliskisinin tarane
ve is Kanunu madde 7'de sayilan halle-
re gore farklilik gosterse de gegici isci
saglama soézlesmesi sUresince devam
etmektedir™.

is araciligi da gegici is iliskisi kurmak gibi
ozel istihdam burosu faaliyetlerinden ol-
makla birlikte; aralarindaki fark, 6zel is-
tihdam burosunun is s6zlesmesinin tara-
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relationship; the difference between them is
whether the private employment office is a
party to the employment contract or not. On
the other hand, in a temporary employment
relationship, the private employment office
transfers its own worker to another employ-
er; as a natural consequence of this, the pri-
vate employment office becomes a party to
the employment contract in the capacity of
the employer in the temporary employment
relationship™.

2. Comparison with Subcontractor

fi olup olmamasi noktasindadir. Soyle ki;
is araciliginda yalnizca is arayan isci ve
isci arayan isveren bir araya getirilmekte,
Ozelistihdam burosu is s6zlesmesinin ta-
rafi olmamaktadir. Buna karsilik gegici is
iliskisinde 6zel istihdam burosu, kendi is-
¢isini baska bir isverene devretmektedir;
bunun dogal sonucu olarak da gegici is
iliskisinde 6zel istihdam burosu is s6z-
lesmesinde isveren sifatiyla taraf olmak-
tadir™.

2. Alt isveren lliskisi ile

Relationship

The subcontractor relationship as defined
in the Labour Law; is the relationship estab-
lished between an employer who takes a job
from an employer in auxiliary works related
to the production of goods or services in the
workplace, or in jobs that require expertise in
a part of the main work due to the necessity
of the business and the job and technological
reasons, and employs the workers assigned
for this job only in the job they have taken, and
the employer from which the job is undertak-

Karsilastirilmasi

is Kanunu’ndaki tanimiyla alt isveren ilis-
kisi; bir isverenden, isyerinde yurattagu
mal veya hizmet Uretimine iliskin yardim-
ci islerinde veya asil isin bir bolumuande
isletmenin ve isin geregi ile teknolojik
nedenlerle uzmanlik gerektiren islerde
is alan ve bu is icin gorevlendirdigi isci-
lerini sadece bu igyerinde aldigi iste ca-
listiran diger isveren ile is aldigi isveren
arasinda kurulan iligkidir. Gegici is iliskisi
ile alt isveren iliskisinin temel farki; geci-

Intermediation in finding jobs and workers, regulated in Article 9o of the
Labour Law, can be defined as mediation in finding jobs and workers,
finding a job for a job seeker and a worker for who looking to hire or

mediating the establishment of a service contract between them.

{s Kanunu'nungo. maddesinde diizenlenenisve isci bulmayaaracilik,
is arayana is ve isci arayana isci bulmak veya bunlar arasinda hizmet

sO0zlesmesikurulmasmaaracilik etmek seklinde tammmlanabilir.

en. The main difference between a temporary
employment relationship and a subcontractor
relationship is; while the temporary employ-
ment relationship ensures the transfer of the
worker, the sub-employer relationship pro-
vides the transfer of a part of the work. Essen-
tially, in the principal employer-sub-employer
relationship, the sub-employer undertakes
a performance obligation. Especially in sub-
contractor relations based on the contract of
construction, the obligation of the subcon-
tractor creates a work,and in that, a result. The
employer who supplies temporary workers in
a temporary employment relationship has no
obligation to bring about a specific result™.

ci is iliskisinin is¢inin devrini saglarken,
alt isveren iliskisinin isin bir bélumundn
devrini saglamasidir. Esasen, asil isveren
alt isveren iliskisinde, alt isveren bir ifa
borcu altina girmektedir. Ozellikle eser
sozlesmesi iliskisine dayanan alt isve-
renlik iligkilerinde alt isverenin borcu bir
eser yani sonu¢ meydana getirmektedir.
Gegcici is iliskisinde gegcici isci veren is-
verenin belirli bir sonucu ortaya ¢ikarma
borcu bulunmamaktadir™.
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Another difference is that while it is possible
for the work of the temporary worker to be
the same as the job performed by the work-
er of the temporary employer in a temporary
employment relationship, it will constitute a
collusion in the sub-employer relationship
-with exceptions- if the temporary worker and
the temporary employer's worker do the same
job. At the same time, while the temporary
employer may instruct the temporary worker
in a temporary employment relationship; in a
subcontractor relationship, the worker works
under the instructions of his/fher employer’s.

Another difference is in the responsibility of
employers. In the main employer-sub-employer
relationship, although the main employer has
joint (several) responsibility for the receivables
of the workers of the sub-employer, joint re-
sponsibility is not stipulated in the Labour Law
for the temporary employment relationship.

3. Comparison of the Employment
Contract with the Transfer

The transfer of the employment contract
regulated in the Turkish Code of Obligations
No. 6098 (“TCQ") is a permanent transfer to
another employer, provided that the written
consent of the worker is obtained. The main
difference between the temporary employ-
ment relationship and the transfer of the em-
ployment contract is that the employer does
not change in the temporary employment re-
lationship, but the employer changes in the
transfer of the employment contract. To put it
more clearly, the private employment agency
does not lose its title of employer in the tem-
porary employment relationship. In the trans-
fer of the employment contract, the employer
who transfers the employment contract will
not continue to carry the title of employer. As
a result, there is no time limit in the transfer
of the employment contract, as in the tempo-
rary employment relationship, the worker will
work with the new employer indefinitely™.

Another difference is the condition of written
consent. In accordance with the explicit pro-
vision of Article 429 of the TCO, the worker's
written consent is required for the transfer of
the employment contract. However, the writ-
ten consent of the worker is not required for a
temporary employment relationship through
a private employment agency. On the other
hand, it should not be forgotten that the writ-
ten consent of the worker will be sought in
temporary working relationship within the
holding or the same group of companies.

Farklardan digeri, gecici is iliskisinde ge-
cici is¢cinin yaptigi isin, gecici isverenin
iscisinin yaptigi isle ayni olmasi mum-
kunken, alt igveren iliskisinde -istisnalar
disinda- gegcici isci ile gecici isveren isci-
sinin ayni isi yapmasinin muvazaa teskil
edecek olmasidir. Ayni zamanda gecici is
iliskisinde gecici igveren, geciciisciye ta-
limat verebilirken; alt isveren iligkisinde
isci, kendi isvereninin talimatlari altinda
calisirs,

Bir diger fark ise, isverenlerin sorumlu-
lugu konusundadir. Asil igveren alt is-
veren iliskisinde, alt igverenin iscilerinin
alacaklarn bakimindan asil isverenin de
birlikte (muteselsil) sorumlulugu s6z ko-
nusu olmasina ragmen, is Kanunu’'nda
meslek edinilmis gegcici is iliskisi baki-
mindan birlikte sorumlulugun 6ngoérul-
memis olmasidir.

3.is Sozlesmesinin Devri ile
Karsilastirilmasi

6098 sayili Turk Borglar Kanunu’nda
(“TBK") duzenlenen is soOzlesmesinin
devri, is¢inin yazili rizasinin alinmasi ko-
suluyla, surekli olarak baska bir isverene
devredilmesidir. Gegici is iliskisi ile is
sozlesmesinin devrinin temel farki, gegi-
ciisiliskisinde isverenin degismemesi, is
sOzlesmesinin devrinde igverenin degis-
mesidir. Daha acik bir anlatimla, gecici
is iliskisinde 6zel istihdam burosu, isve-
ren sifatini kaybetmez. is s6zlesmesinin
devrinde ise is sozlesmesini devreden
isveren, isveren sifatini tasimaya devam
etmeyecektir. Bunun sonucunda is s6z-
lesmesinin devrinde, geciciis iliskisinde-
ki gibi sure kisitlamasi yoktur, is¢i suresiz
olarak yeniisverenin yaninda is gorecek-
tir'a

Bir diger fark olarak ise yazili nza kosulu
soylenebilir. TBK'nin 429. maddesinin agik
hukmu geregince is sdzlesmesinin devriicin
iscinin yazili nzasi gerekmektedir. Bununla
birlikte, 6zel istihdam burosu araciligiyla ya-
pilan gecici is iliskisi i¢in iscinin yazili rizasi
gerekmez. Buna karsilik holding ya da ayni
sirketler toplulugu icindeki gecici is iligki-
lerinde ise is¢inin yazili nzasinin aranacagi
unutulmamalidir.
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4. Comparison with Gang
Contract

Gang contract regulated in Article 16 of the
Labour Law; it is defined as the contract con-
cluded between an employer and a gang of
employees represented by one of the employ-
ees acting as the gang leader. When each of
the workers whose names are written in the
gang contract starts to work, an employment
contract is deemed to have been concluded
between that worker and the employer with
the conditions determined in the gang con-
tract (Labour Law Article 16/3). On the other
hand, as we mentioned above, there is no
employment contract between the temporary
worker and the temporary employer in the
temporary employment relationship.

In addition, there is no employment contract
between the team guide and the workers.
In the temporary employment relationship,
there is an employment contract between
the private employment agency and the
worker. The result of this is that when the
job that the workers will provide for the tem-
porary employer is finished, the transferred
employees return to their workplace and
continue to work there, but the workers who
are included in the gang do not return to
the gang leader when the job is complete’™.
As another difference, in the temporary em-
ployment relationship, the private employ-
ment office does this job professionally’®.

I1l. TERMS OF
ESTABLISHING
TEMPORARY
EMPLOYMENT RELATIONS
THROUGH A PRIVATE
EMPLOYMENT OFFICE

A. Legal Basis of Offices

As defined in subparagraph j) of paragraph
1 of Article 2 of the Regulation on Private
Employment Agencies, private employment
agencies are the real or legal entities permit-
ted by the Institution to act as an interme-
diary in the placement of job seekers in the
jobs for which they are suitable, in finding
suitable workers for various jobs, and/or in
establishing temporary employment offices
established by individuals.

4. Takim Sézlesmesi ile
Karsilastirilmasi

is Kanunu'nun 16. maddesinde duzen-
lenen takim so6zlesmesi; birden c¢ok
iscinin meydana getirdigi bir takimi
temsilen bu iscilerden birinin, takim
kilavuzu sifatiyla isverenle yaptigi so6z-
lesme olarak tanimlanmaktadir. Takim
sozlesmesinde isimleri yazili is¢ilerden
her birinin ise baslamasiyla, o isci ile
isveren arasinda takim so6zlesmesinde
belirlenen sartlarla bir is s6zlesmesi ya-
pilmis sayilir (is Kanunu madde 16/3).
Buna karsin yukarida da belirttigimiz
Uzere gegici is iliskisinde gecici isci ile
gecici isveren arasinda bir is s6zlesme-
si bulunmamaktadir.

Bunun yaninda, takim kilavuzu ile isgiler
arasinda bir is so6zlesmesi bulunmamak-
tadir. Gegici is iliskisinde ise hatirlanacagi
Uzere 6zel istihdam burosu ile isci arasin-
da bir is s6zlesmesi bulunmaktadir. Bunun
da sonucu, is¢inin gegici isveren yaninda
gorecegiis bitince, is¢ci devreden isverenin
is yerine donup orada calismasina devam
etmesi, ancak takima dahil olan isgilerin
isveren yaninda gorecegi is bitince takim
kilavuzu yanina dénmemeleridir’®. Bir di-
ger fark olarak ise gecici is iliskisinde 6zel
istihdam burosu bu isi profesyonel olarak
yapmaktadir. Ne var ki kilavuzun profesyo-
nel olarak bu isi yaptigi sdylenemez’®.

1l. 5ZEL iSTIHDAM
BUROSU ARACILIGIYLA
GEcCiciisiLisKisi
KURULMASINA DAIR
KOSULLAR

A. Biirolarin Hukuki Dayanagi

Ozel istihdam Burolarn Yonetmeligi'nin
2. maddesinin 1. fikrasinin j bendinde ta-
nimlandigi Uzere 6zel istihdam burolar, is
arayanlarin elverisgli olduklari iglere yerlesti-
rilmesine ve cesitli isler icin uygun isciler bu-
lunmasina aracilik yapmak ve/ veya gecici is
iliskisi kurma faaliyeti yuratmek Gzere Tarki-
ye is Kurumu tarafindan izin verilen gergek
veya tuzel kisiler tarafindan kurulan barolar-
dir. Ayni sekilde is araciligi hususunda da ig
Kanunu’nun 90. maddesinde 6zel istihdam
burolar yetkili kiinmistir.
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B. Circumstances in which

a Temporary Employment
Relationship Can Be Established
Through the Private Employment
Agency

The cases in which atemporary employment
relationship can be established through a
private employment agency are listed as
limited to seven subparagraphs in the 2nd
paragraph of Article 7 of the Labour Law.
These cases will be briefly discussed below.

1. Parents' Part-Time Work, Maternity
and Maternity Leave, Military Service

or Other Suspension of Employment
Contract

The first of the cases in which temporary em-
ployment relations can be established in the
Labour Law are listed in the Labour Law Ar-
ticle 13/5 and Article 74. These are the cas-
es specified in Article 74 or in the case of the
worker's military service or other cases where
the employment contract is suspended. In the
aforementioned articles, it is regulated that the
leaves to be used by workers in cases of birth
and adoption and/or the transition of workers
to part-time work due to parenthood and in
these cases providing of temporary workers. In
Article 7 of the Labour Law, military service or
other situations in which the employment con-
tract is suspended are also counted among the
situations in which a temporary employment
relationship can be established. Although
there is no time limit for the temporary employ-
ment relationship to be established in these
situations, it is stipulated in the 3rd paragraph
of Article 7 of the Labour Law that a temporary
working relationship can be established for the
duration of these situations.

2. Seasonal Agricultural Works

Another situations in which a temporary em-
ployment relationship can be established,
listed in the Labour Law, is seasonal agricul-
tural work. It is stated in the 3rd paragraph of
Article 7 of the Labour Law that there is no
time limit for when a temporary employment
relationship is established for seasonal agri-
cultural works.

B. Ozel istihdam Biirosu
Araciligiyla Gegici is iliskisi
Kurulabilecek Haller

Ozel istihdam burosu araciligiyla geci-
ci is iliskisinin kurulabilecegi haller, is
Kanunu’'nun 7. maddesinin 2. fikrasinda
yedi bent halinde sinirli olarak sayilmis-
tir. Bu hallere asagida kisaca tek tek de-
ginilecektir.

1. Ebeveynlerin Kismi Sureli
Calismasi, Analik ve Dogum izni,
Askerlik veya is Sé6zlesmesinin
Askida Kaldigi Diger Haller

is Kanunu’'nda gegici is iliskisi kurulabi-
lecek hallerden ilk sayilanlar, is Kanu-
nu madde 13/5'te ve madde 74'te belir-
tilen haller veya is¢inin askerlik hizmeti
halinde veya is so6zlesmesinin askida
kaldigr diger hallerdir. Zikredilen mad-
delerde is¢cinin dogum ve evlat edinme
hallerinde kullanacag izinler ile isci-
lerin ebeveynlik kaynakli kismi sureli
calismaya gecmesi ve bu halde gecici
isci temin edilmesi hali duzenlenmistir.
is Kanunu'nun 7. maddesinde ayrica
askerlik veya is s6zlesmesinin askida
kaldigr diger haller de gegcici is iliski-
si kurulabilecek hallerden sayilmistir.
Sayilan bu hallerde kurulacak gecici
is iliskisinde bir sure siniri éngoérulme-
mekle beraber, bu hallerin devam ettigi
sUre boyunca gegici is iliskisi kurulabi-
lecegi is Kanunu'nun 7. maddesinin 3.
fikrasinda hukme baglanmistir.

2. Mevsimlik Tarim isleri

is Kanunu’'nda sayilan gegici is ilis-
kisi kurulabilecek hallerden bir dige-
ri, mevsimlik tarim isleridir. is Kanu-
nu'nun 7. maddesinin 3. fikrasinda
mevsimlik tarim isleri icin gecici is
iliskisi kuruldugunda sure siniri olma-
digi belirtilmistir.
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It should be emphasized that in accordance
with subparagraph b of paragraph 1 of Article 4
of the Labour Law; the provisions of the Labour
Law do not apply to business and working re-
lationships in workplaces or businesses where
agricultural work is carried out with 50 or less.
On the other hand, workers taken over from a
private employment office can be employed in
these workplaces and provisions of Labour Law
Article 7 will apply to these workers™.

In matters other than the temporary employ-
ment relationship, the provisions of the TCO
will be applicable.

3. Home Services

Another temporary employment relation-
ship listed in the Labour Law is home ser-
vices. The rationale of the Labour Law No.
6715 and the Law on Amending the Turkish
Employment Institution guides us on what
home services are. Cleaning works, patient,
elderly and child care services are counted
as examples in the justification of the law. In
the doctrine, on the other hand, home ser-
vices are defined more inclusively as activi-
ties required by the daily functioning of the
house such as private teaching, maidser-
vant, chauffeur, cooking, other than/ as well
as those listed in the justification.

It is stated in the Labour Law that establish-
ing a temporary employment relationship
for domestic services is not subject to a time
limit. However, as with seasonal agricultural
workers, the provisions of the Labour Law
do not apply to domestic services and work-
ing relationship pursuant to subparagraph
e) of paragraph 1 of Article 4 of the Labour
Law. However, for the workers in a tempo-
rary employment relationship, the Labour
Law Article 7 will be applied, and the provi-
sions of the TCO will find application in mat-
ters other than this.

4. Works that are Not Counted as

Onemle belirtilmelidir ki is Kanunu'nun
4. maddesinin 1. fikrasinin b bendi uya-
rinca; 50'den az is¢i g¢alistirilan (50 dahil)
tanim iglerinin yapildigi is yerleri veya islet-
melerindeki is ve is iliskilerine is Kanunu
hukumleri uygulanmaz. Buna karsin bu is
yerlerinde 6zel istihdam burosundan dev-
ralinan isciler calistinlabilecek ve bu isgile-
re Iis Kanunu madde 7 hukumleri uygula-
nacaktir’.

Gegici is iliskisi disinda kalan konularda

ise TBK hukumleri uygulama alani bula-
caktir.

3. Ev Hizmetleri

Bir diger gecici is iliskisi kurulabilecek hal,
ev hizmetleri olarak is Kanunu'nda sayil-
mistir. Ev hizmetlerinin ne oldugu konu-
sunda 6715 sayili is Kanunu ile Turkiye
is Kurumu Kanununda Degisiklik Yapil-
masina Dair Kanun’un gerekcesi bize yol
gostermektedir. Kanunun gerekcgesinde
temizlik isleri, hasta, yasli ve ¢gocuk bakim
hizmetleri 6rnek olarak sayilmistir. Doktrin-
de ise ev hizmetleri daha kapsayici olarak
gerekgede sayilanlarin disinda 6zel 6gret-
menlik, hizmetcilik, soforluk, ascilik gibi
evin gundelik isleyisinin gerektirdigi faali-
yetler olarak tanimlanmistir™®,

is Kanunu'nda ev hizmetleri icin gegici
is iligkisi kurulmasinin sure sinirina tabi
olmadigi belirtilmistir. Bununla birlikte,
mevsimlik tarim iscilerinde oldugu gibi is
Kanunu’nun 4. maddesinin 1. fikrasinin
e bendi uyarinca ev hizmetleri islerinde
ve is iliskilerinde is Kanunu hukumleri
uygulanmaz. Bununla birlikte, gecici is
iliskisi ile calisan iscilere is Kanunu mad-
de 7 uygulanacak olup, bunun disindaki
konularda TBK hukumleri uygulama ala-
ni bulacaktir.

4. isletmenin Gunlik islerinden

Daily Work of the Enterprise and

Sayilmayan ve Aralikli Olarak

are Carried Out Intermittently

Another situation in which a temporary work-
ing relationship can be established is jobs
that are not considered as the daily work of

Gordurilen isler

Gecici is iliskisi kurulabilecek bir diger hal
ise isletmenin gunluk islerinden sayilma-
yan ve aralikli olarak goérdurulen islerdir.
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enterprises and are performed intermittently.
Tdevelopment of a new software, technical
maintenance and repair needs, and fixed-term
project works are counted as examples in the
justification of the law. In order to determine
the scope of works that are not counted as dai-
ly work, it is first necessary to determine what
daily work is. In the doctrine, it is not necessary
for a job to be done every day to be consid-
ered daily work; it has been stated that the
work done at short intervals on a regular basis
should also be considered as daily work™®.

In this case, it is stated in the 3rd paragraph
of Article 7 of the Labour Law that the tem-
porary employment relationship can be es-
tablished for a maximum of four months and
can be renewed for a maximum of two times,
not exceeding eight months in total.

5. Urgent Jobs and Forceful

Reasons in terms of Occupational
Health and Safety

Another situation in which a temporary em-
ployment relationship can be established is
stated as urgent jobs and compelling rea-
sons in terms of occupational health and
safety. Repair and renovation works, which
are necessary for the safety of workers, nat-
ural disasters such as floods, fires, and ter-
rorist incidents are listed as examples of this
situation in the justification.
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Bu hallere 6rnek olarak kanun gerekgesin-
de yeni bir yazilimin gelistirilmesi, teknik
bakim ve onarim gibi ihtiyaclar ve belirli
sureli proje isleri verilmistir. Gunluk isler-
den sayilmayan islerin kapsamini belirle-
mek icin éncelikle gunluk islerin ne oldu-
gunun belirlenmesi gerekir. Doktrinde bir
isin gunluk is sayilmasi i¢in her gun yapili-
yor olmasinin gerekmedig@i; duzenli olarak
kisa araliklarla yapilan islerin de gunluk is
olarak kabul edilmesi gerektigi belirtilmis-
tir'e.

Bu durumda kurulan gegcici isi iligkisinin,
is Kanunu’nun 7. maddesinin 3. fikrasinda
en fazla dort ay sureyle kurulabilecegi ve
toplamda sekiz ayi gecmemek Uzere en
fazla iki kere yenilenebilecegi belirtilmek-
tedir.

5. is Sagligi ve Guvenligi
Bakimindan Acil Olan isler ve
Zorlayici Nedenler

Gegici is iligkisi kurulabilecek diger bir hal,
is sagligi guvenligi bakimindan acil olan is-
ler ve zorlayici nedenler olarak belirtilmistir.
Gerekgede bu hale 6rnek olarak ¢alisanlarin
guvenligi acisindan gerekli olan tamir ve ta-
dilat isleri, sel, yangin gibi dogal afet durum-
lari ve teror olaylar sayilmistir.
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It is stated in the 3rd paragraph of Article 7
of the Labour Law that the temporary em-
ployment relationship, in this case, can be
established for a maximum of four months
and can be renewed for a maximum of two
times, not exceeding eight months in total.

6. Unpredictable Increase in
Business Volume of the Business

In the Labour Law, an unpredictable increase in
the average production capacity of goods and
services of the enterprise, which necessitates
the establishment of a temporary employment
relationship, is regulated as one of the situations
in which a temporary employment relationship
can be established. It should be noted that the
increase in business volume should be unex-
pected in order to establish a temporary employ-
ment relationship. It is not possible to establish a
temporary working relationship in just any busi-
ness volume increase.

In this case, the temporary employment rela-
tionship can be established for a maximum
of four months in accordance with the 3rd
paragraph of Article 7 of the Labour Law and
can be renewed at most twice, not exceeding
eight months in total. In addition, the number
of workers that can be employed in the tem-
porary employment relationship established
in this situation is also limited. In accordance
with paragraph 6 of Article 7 of the Labour
Law, the number of workers employed in a
temporary employment relationship cannot
exceed one quarter of the number of work-
ers employed in the workplace. However, in
workplaces employing ten or fewer workers,
a temporary employment relationship can be
established for up to five workers.

7. Seasonal Job Increases
Excluding Seasonal Jobs

The last of the cases in which a temporary
employment relationship can be estab-
lished is the case of periodic job increases,
excluding seasonal jobs. In the justification,
candy/ sweet production or packaging be-
fore Eid and flag production ahead of elec-
tions, which are occurances that can be
foreseen occur as an example, were count-
ed as examples.

Bu durumda kurulan gegcici ig iliskisinin de
is Kanunu’nun 7. maddesinin 3. fikrasinda
en fazla dort ay sureyle kurulabilecegi ve
toplamda sekiz ayr gegmemek Uzere en
fazla iki kere yenilenebilecegi belirtilmek-
tedir.

6. isletmenin is Hacminin
Ongoriilmeyen Olciude Artmasi

is Kanunu’nda isletmenin ortalama mal
ve hizmet Uretim kapasitesinin gegici is
iliskisi kurulmasini gerektirecek 6l¢cude
ve dngorulemeyen sekilde artmasi hali,
gecici is iligkisi kurulabilecek haller-
den biri olarak duzenlenmistir. Dikkat
edilmesi gereken husus, gecici is iliski-
si kurulabilmesi i¢cin is hacmi artisinin
ongorulebilecek nitelikte olmamasi ge-
rektigidir. Herhangi bir is hacmi artisin-
da gecici is iliskisi kurulmasi mumkun
olmamaktadir.

Bu durumda kurulan gecici is iliskisi de
is Kanunu'nun 7. maddesinin 3. fikrasi
uyarinca en fazla doért ay sureyle kuru-
labilecek ve toplamda sekiz ay1 gecme-
mek Uzere en fazla iki kere yenilenebile-
cektir. Bunun yaninda, bu halde kurulan
gecici is iliskisinde calistirilabilecek isci
sayisina da sinirlama getirilmistir. is Ka-
nunu’'nun 7. maddesinin 6. fikrasi gere-
gince bu halde gecici is iliskisi ile calisti-
rilan isci sayisi, isyerinde calistirilan isgi
sayisinin dortte birini gecemez. Bununla
birlikte, on ve daha az is¢i ¢alistirilan is-
yerlerinde bes isciye kadar gecici is ilis-
kisi kurulabilir.

7. Mevsimlik isler Haric
Doénemsellik Arz Eden is Artislari

Gegici is iligkisinin kurulabilecegi hallerden
son olarak sayilani, mevsimlik isler hari¢ do-
nemsellik arz eden is artiglar halidir. Gerek-
cede bu hale 6rnek olarak gerceklesmesi
Onceden o6ngoérulen, bayram oéncesi seker
Uretimi veya paketlemesi ve secim o6ncesi
bayrak uretimi halleri sayilmistir.

MAKALELER

DiPNOT

19 Aigul Nurmukhambetova,
a.g.e, s.189, Yigit, a.g.e, s.112.

A

2022 SUMMER

297



ARTICLES

PART 18

4

FOOTNOTE

20 Yigit Ekmekgi, a.g.e, s.158.

21 Yigit Ekmekgi, a.g.e., s.159.

22 Ercan AKkyigit, is Hukuku, s.178.

23 Akyigit, a.g.e., s.178.

24 Akyigit, a.g.e., s.174.

OVERVIEW OF THE RESULTS OF THE TEMPORARY EMPLOYMENT RELATIONSHIP ESTABLISHED
THROUGH THE PRIVATE EMPLOYMENT OFFICE IN TERMS OF LABOUR LAW AND SOCIAL SECURITY LAW

In these cases, the time limit for the tempo-
rary employment relationship to be estab-
lished is four months in accordance with
the 3rd paragraph of Article 7 of the Labour
Law, and unlike other cases, no extension is
foreseen.

C. Prohibitions

In Article 7 of the Labour Law, establish-
ing a temporary employment relationship
through a private employment agency is
prohibited in some cases. These conditions
will be briefly discussed below.

1. Reemployment of Temporary
Workers for the Same Job

The first prohibition stipulated in the Labour
Law is stated in the 3rd paragraph of the 7th
article. In accordance with the provision, the
employer who employs temporary workers
will not be able to employ temporary work-
ers again, unless six months have passed for
the same job from the end of the specified
period. It is clear that this regulation was in-
troduced by the legislator in order to prevent
the temporary employment relationship
from turning into permanent employment?.

2. Establishing a Temporary
Employment Relationship
at Workplaces that Release
Collective Workers

Another prohibition stipulated in the Labour
Law is the prohibition of establishing a tempo-
rary employment relationship for a period of
eight months in workplaces where collective
workers are dismissed (Labour Law article
7/4). The provision to completely prohibit the
employment of temporary workers in work-
places where collective dismissal is made has
been criticized in the doctrine, and has been
stated that it would be appropriate to accept
that the provision is prohibited only for jobs
where collective dismissal takes place?'.

3. Establishing a Working
Relationship in Public Institutions
and Organizations

Another prohibition seen in paragraph 4 of
Article 7 of the Labour Law is the prohibition
of establishing temporary employment rela-
tions in public institutions and organizations
through a private employment office. Parallel

Bu hallerde kurulacak gegcici is iligkisin-
de sure sinir is Kanunu’nun 7. maddesi-
nin 3. fikrasi uyarinca dort ay olup, diger
hallerin aksine surenin uzatimi 6ngorul-
memistir.

C. Yasaklar

is Kanunu’nun 7. maddesinde bazi durum-
larda 6zel istihdam burosu aracilidi ile gecici
is iligkisi kurmak yasaklanmistir. Bu durum-
larin ne olduguna asagida kisaca deginile-
cektir.

1. Ayni is icin Yeniden Gecici isci
Calistirma

is Kanunu’nda ongoérulen ilk yasak 7.
maddenin 3. fikrasinda belirtilmistir.
Hukum uyarinca gegici is¢i c¢alistiran
isveren, Dbelirtilen surenin sonunda
ayni is icin alti ay ge¢cmedikce yeniden
gecici is¢i calistiramayacaktir. Bu du-
zenlemeyi, kanun koyucunun gecici is
iligkisini surekli istihdam sekline do-
nusturmeyi engelleme amaciyla koydu-
gu aciktir?e,

2. Toplu isci Cikaran isyerlerinde
Gecici ls liliskisi Kurulmasi

is Kanunu’'nda ongoérulen diger bir ya-
sak, toplu is¢i cikarilan igyerlerinde
sekiz aylik sureyle gecici is iliskisi kur-
ma yasagidir (is Kanunu madde 7/4).
Doktrinde bu hukmun toplu isci ¢ikari-
lan isyerlerinde gecici isc¢i calistirilma-
sini tumden yasaklamasi elestirilmis,
hukmun sadece toplu is¢i ¢ikarmanin
gerceklestigi isler icin yasak bulundu-
gunun kabulunun uygun olacag belir-
tilmistir?".

3. Kamu Kurum ve Kuruluslarinda
Gecici is iliskisi Kurulmasi

is Kanunu'nun 7. maddesinin 4. fikra-
sinda gorulen yasaklardan digeri, kamu
kurum ve kuruluslarinda 6zel istihdam
burosu araciligiyla gecici is iliskisi kurul-
masi yasagidir. Ayni paralelde bir duzen-
leme de Turkiye is Kurumu ile ilgili Bazi
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to this, there is a regulation in the provision of
paragraph 1 of article 17 of the Law on Certain
Regulations Related to the Turkish Employ-
ment Agency. Pursuant to the provision of the
article, private employment agencies may en-
gage in employment and employment activi-
ties outside of public institutions and organi-
zations, provided that they are selected within
the permitted amount determined by the Insti-
tution, and taking into account the needs of
the labour market, and within the framework
of the conditions sought.

It is stated in the doctrine that the prohibi-
tion should not be interpreted that a tem-
porary employment relationship cannot be
established in any way in public institutions
and organizations®2. The ban only covers
the recruitment of temporary workers to
public cadres and positions through private
employment agencies. This means that it is
possible to establish a temporary employ-
ment relationship between employers affili-
ated with the same Ministry or public insti-
tution without the intermediary of a private
employment office?.

Duzenlemeler Hakkinda Kanun'un 17.
maddesinin 1. fikrasi hukmunde mev-
cuttur. Madde hukmu uyarinca 6zel is-
tihdam bdarolari, Kurumca is piyasasinin
ihtiyaclari dikkate alinarak belirlenecek
saylida ve aranan kosullar cercevesinde
secilmek ve izin verilmek kaydiyla, kamu
kurum ve kuruluslarn disinda is ve isci
bulma faaliyetlerinde bulunabilirler.

Doktrinde yasagin, kamu kurum ve kuru-
luslarinda hicbir sekilde gecici is iliskisi
kurulamayacagi seklinde yorumlanma-
masi gerektigi belirtilmistir?2. Yasak yal-
nizca 6zel istihdam burolar araciligiyla
kamu kadro ve pozisyonlarina gegici is¢i
alinmasini kapsamaktadir. Bunun anla-
mi ayni Bakanlik ya da kamu kurulusuna
bagli isverenler arasinda 6zel istihdam
burosu araciligi olmadan gegcici is iliskisi
kurulmasinin mumkun olmasidir?,

Another prohibition stipulated in the Labour Law is the prohibition of
establishing a temporary employment relationship for a period of eight

months in workplaces where collective workers are dismissed.

s Kanunu'nda ongoriilen diger bir yasak, toplu isci cikarilan
isyerlerinde sekiz aylik siireyle gecici is iliskisi kurma yasagidir

4. Establishing a Temporary
Working Relationship at
Workplaces That Mine
Underground

Another prohibition is related to the estab-
lishment of a temporary working relation-
ship in workplaces that mine underground.
It is a matter of debate whether establish-
ing a temporary employment relationship
is also prohibited in the above-ground unit
of these workplaces?. Considering that the
workplaces that mine underground are dan-
gerous in terms of occupational health and

4. Yer Altinda Maden Cikaran
is Yerlerinde Gecici is iliskisi
Kurulmasi

Bir diger yasak ise yer altinda maden
cikaran is yerlerinde gecici is iligkisi
kurulmasina iliskindir. Bu is yerinin
yer Gstundeki biriminde de gecici
is iliskisi kurulmasinin yasak olup
olmadigi ise tartisma konusudur?4
Madde gerekcgesinde yer altinda ma-
den c¢ikaran is yerlerinin is sagligi
ve guvenligi bakimindan tehlikeli
oldugunun belirtilmesi dikkate alin-

MAKALELER

DIiPNOT
20 Yigit Ekmekgi, a.g.e, s.158.

21 Yigit Ekmekgi, a.g.e., s.159.

A

22 Ercan AKkyigit, Is Hukuku, s.178.

23 Akyigit, a.g.e, s.178.

24 Akyigit, a.g.e., s.174.

2022 SUMMER

299



ARTICLES

PART 18

y'

FOOTNOTE

25 Yigit Ekmekgi, a.g.e., s.160.

26 Ali Baran Cetiz, Turk Is Hukukun-

da Ozel istihdam Burolan Araciligiyla
Gegici Is Iligkisi, 2020, Ankara.

27 Serkan Otaman, Turk Is
Hukukunda Odung is Iliskisinin Sona
Ermesi, s.109.

OVERVIEW OF THE RESULTS OF THE TEMPORARY EMPLOYMENT RELATIONSHIP ESTABLISHED
THROUGH THE PRIVATE EMPLOYMENT OFFICE IN TERMS OF LABOUR LAW AND SOCIAL SECURITY LAW

safety, in the justification of the article, it can
be said that the intent/ objective of the legis-
lator is to include only the underground unit
within the scope of the provision.

5. Temporary Employment During

diginda, kanun koyucunun amacinin
hukmun kapsamina yalnizca yer al-
tindaki birimi almak oldugu soylene-
bilecektir.

5. Grev ve Lokavtin Uygulanmasi

the Implementation of Strikes and
Lockouts

As stated in paragraph 5 of Article 7 of the
Labour Law, the temporary employer can-
not employ workers on a temporary employ-
ment relationship during the implementa-
tion strikes and lockouts, without prejudice
to the provisions of Article 65 of the Law
on Trade Unions and Collective Bargaining
Law No. 6356 of 18/10/2012. Consider-
ing that this prohibition was put in place to
prevent strike-breaking, there is no general
prohibition stating that temporary employ-
ment relations cannot be established during
strikes and lockouts, it can only be said that
there is a ban on hiring temporary workers to
replace those who participate in the strike?®,

6. Establishment of a Temporary

Work Relationship with the
Worker whose Employment

Contract has been Terminated

In the 7th paragraph of the 7th article of the
Labour Law; it is stipulated that the employ-
er who employs temporary workers cannot
employ a worker whose employment con-
tract is terminated within the scope of tem-
porary employment relationship within six
months from the date of termination. It can
be said that this provision aims to protect
the interests of permanent workers against
the practice of dismissing workers with an
indefinite-term employment contract and re-
employing them as temporary workers.

IV. RESULTS OF

THE TEMPORARY
EMPLOYMENT
RELATIONSHIP
ESTABLISHED
THROUGH THE PRIVATE
EMPLOYMENT OFFICE

A. Obligations of the Parties
under the Labour Law

Sirasinda Gecici isci Calistirma

is Kanunu’'nun 7. maddesinin 5. fikra-
sinda belirtildigi Uzere gecici igveren,
grev ve lokavtin uygulanmasi sirasinda
18.10.2012 tarihli ve 6356 sayili Sendi-
kalar ve Toplu is Sozlesmesi Kanununun
65'inci maddesi hukumleri sakli kalmak
kaydiyla gecici is iligkisiyle is¢i calisti-
ramaz. Bu yasagin grev kiricihginin 6n-
lenmesi adina konuldugu g6z o6nune
alinirsa, hi¢bir sekilde grev ve lokavt es-
nasinda gegici is iliskisi kurulamayacagi
seklinde genel bir yasak bulunmadig,
yalnizca greve katilanlarin yerine gegici
isci alinmasi hususunda bir yasak bulun-
dugu soylenebilir?,

6. is Sozlesmesi Feshedilen isci ile
Gecici ls lliskisi Kurulmasi

is Kanunu'nun 7. maddesinin 7. fikra-
sinda; gegici isci calistiran isverenin, is
sozlesmesi feshedilen iscisini fesih tari-
hinden itibaren alti ay ge¢cmeden gegi-
ci is iliskisi kapsaminda c¢alistiramaya-
cagi hukme baglanmistir. Bu hukmun
belirsiz sureli is so6zlesmesi ile ¢alisan
iscilerin isten ¢ikarilip tekrar gecici is¢i
olarak ise alinmasina yoénelik uygula-
maya karsi daimi iscilerin menfaatleri-
ni korumaya calisan bir hukam oldugu
soylenebilir.

IV. OZEL iSTIHDAM
BUROSU ARACILIGIYLA
KURULAN GECIiCi is
iLISKISININ SONUCLARI

A. is Kanunu Tahtinda Taraflarin
Yukiimliilakleri

1. Gecici iscinin Yuktumlalikleri

is Kanunu'nun 7. maddesinde du-
zenlenen 06zel istihdam burosu ara-
ciligiyla gecici is ilisisi, Turkiye Is
Kurumunca izin verilen 6zel istihdam
burosunun bir igverenle gecgici isci
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1. Obligations of the Temporary
Worker

A temporary employment relationship
through a private employment agency reg-
ulated in Article 7 of the Labour Law is es-
tablished when a private employment agen-
cy, authorized by the Turkish Employment
Agency, temporarily transfers an worker to
another employer by creating a temporary
worker contract.

a. Obligation to Work

The employment contract has three ele-
ments: Employment, pay and dependency.
Employment obligation is the most basic
obligation of the worker arising from the
employment relationship. In a temporary
employment relationship, the worker fulfills
his/ her employment obligation arising from
the employment contract to the temporary
employer?.

Inthe Labour Law and the Regulation on Pri-
vate Employment Agencies, it is stated that
the nature of the work to be performed by
the temporary worker should be included
in the temporary worker supply contract to
be made between the private employment
office and the employer hiring temporary
workers. The law and regulation mandates
that the nature of the work to be done
should be included in the temporary worker
supply contract.

Finally, it can be said that if the contract
between the employment agency and the
temporary employer does not contain a pro-
vision regarding working hours, the tempo-
rary employer can determine these within
the framework of the provisions of the La-
bour Law on working hours?’.

b. Loyalty Obligation

The worker's loyalty obligation is regulat-
ed in Article 396 of the TCO. The indepen-
dence element, which is one of the most
important features that distinguishes the
employment contract from other contracts,
also includes the obligation of loyalty. Loyal-
ty can be defined as the worker's protection
of the employer's interests and refraining
from behaviors that will harm the workplace
and protection of the rights of the worker by
the employer.

saglama sozlesmesi yaparak bir iscisi-
ni gecici olarak bu isverene devri ile
kurulmaktadir. is sozlesmesi ise 6zel
istihdam burosu ile isci arasinda ak-
dedilmektedir ve is Kanunu madde
7'nin emredici hukumlerine dayan-
maktadir. is sozlesmesi ile isginin is
gorme, isverenin talimatlarina uyma,
6zen ve rekabet etmeme yukumlalugu
dogmaktadir.

a. is Gérme Yakamlualaga

is sozlesmesinin G¢ unsuru bulunmak-
tadir: is gorme, tcret ve bagimlilik. is
goérme borcu da iscinin is iliskisinden
dogan en temel borcudur. Gegici is ilis-
kisinde isci, is s6zlesmesinden dogan
is gorme borcunu gegici isverene karsi
yerine getirmektedir?e.

is Kanunu ve Ozel istihdam Burolari Yo-
netmeligi'nde gecici is¢inin yapacagi
isin niteliginin 6zel istihdam burosu ile
gecici isci calistiran isveren arasinda
yapilacak gecici isci saglama sozles-
mesinde bulunmasi gerektigi belirtil-
mektedir. Kanun ve yonetmelik yapila-
cak isin niteliginin gecici is¢i saglama
sozlesmesinde bulunmasi gerektigini
emredici olarak belirtmistir.

Son olarak, istihdam buarosu ile gecici
isveren arasindaki so¢zlesmede calis-
ma surelerine iliskin bir hukam bulun-
mamas!i durumunda is Kanunu’'nun
calisma surelerine iliskin hukumleri
cercevesinde gecici isverenin bunlari
belirleyebilecegi soylenebilecektir?’.

b. Sadakat Yakumlalagu

iscinin sadakat yukumlulugu TBK mad-
de 396'da duzenlenmistir. is sozles-
mesini diger sozlesmelerden ayiran
en onemli 6zelliklerden bir tanesi olan
bagimsizlik 6gesi icerisinde sadakat
yukumluloguna de barindirir. Sadakat
borcu, isc¢inin isverenin ¢ikarlarini ko-
rumasi ve isyerine zarar verecek dav-
raniglardan kacinmasi, isverenin de is-
¢inin bu davranislarina paralel olarak
isciyi gozetmesi olarak tanimlanabilir.
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Professional temporary employment relation-
ships are a three-way relationship. For this
reason, although it would not be wrong to
state that the temporary worker's obligation of
loyalty is to both the temporary employer and
the private employment agency, it can be said
that the worker's loyalty obligation is primarily
to the private employment agency, since the
employment contract is concluded between
the temporary worker and the private employ-
ment agency in this employment relationship.
It is undisputed that the temporary worker has
a duty of loyalty to the private employment
agency. At this point, it is the duty of loyalty
of the temporary worker to the temporary em-
ployer that needs to be examined.

The temporary employee works at the work-
place of the temporary employer for a certain
period of time. Therefore, he/she knows the
professional secrets of the temporary employ-
er and is in a position to predict the facts that
may cause harm to the temporary employer.
Although there is no employment contract be-
tween them, the temporary worker has a duty
of loyalty to the temporary employer. Keeping
the temporary worker free from the obliga-
tion of loyalty to the temporary employer may
lead to the use of the professional temporary
employment relationship institution beyond
its purpose. According to Article 25/2 of the
Labour Law, the worker's violation of the duty
of loyalty constitutes the reason for the termi-

Meslek edinilmis gecici is iliskisi U¢
tarafli bir iligkidir. Bu nedenle, gegici
iscinin sadakat yakamlulagunun hem
gecici isverene hem de 6zel istihdam
burosuna karsi oldugunu ifade etmek
yanlis olmayacaksa da bu is iligkisin-
de is sozlesmesi gecici isci ile ozel
istihdam burosu arasinda akdedildigi
icin iscinin sadakat yukumlulugunuan
asil olarak o©zel istihdam burosuna
karsi oldugu soylenebilecektir. Gegici
iscinin 6zel istihdam burosuna karsi
sadakat borcunun mevcut oldugu tar-
tismasizdir. Bu noktada irdelenmesi
gereken, gecici is¢inin gecici isvere-
ne karsl olan sadakat yukumlulugu-
duar.

Gecici isci, belirli bir sure gegici isvere-
ninisyerinde calismaktadir. Dolayisiyla,
geciciigverenin meslek sirlarini bilmek-
tedir ve gecici isverene zarar verebile-
cek olgular 6nceden gorebilecek ko-
numdadir. Aralarinda bir is s6zlesmesi
mevcut olmasa da gecici is¢inin gegici
isverene karsi sadakat borcu bulun-
maktadir. Gegici isc¢iyi, gecici isverene
kargl sadakat yukumlulugunden azade
tutmak, meslek edinilmis gecici is ilis-
kisi kurumunun amaci disinda kullani-
mina yol acabilecektir. iscinin sadakat
yukamlulagune aykiri davranmasi s
Kanunu madde 25/2'ye goére hakli se-
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nation of the employment contract with just
cause. It can be said that the employment
contract can be terminated for just cause in ac-
cordance with Article 25/2 of the Labour Law,
in case the temporary worker violates the ob-
ligation of loyalty to the private employment
agency and the temporary employer.

c. Non-Compete Obligation

The non-compete obligation of the worker
should be divided into two: while the em-
ployment contract is in progress and after
the employment contract is terminated.
The non-compete obligation of the worker
while the employment contract continues
is regulated in Article 396/3 of the TCO and
is included in the loyalty obligation. Article
396/3 of the TCO regulates that the work-
er cannot provide service to a third party
during the continuation of the employment
contract and cannot compete with the em-
ployer. There is no need for a separate con-
tract between the parties for this prohibition
of competition, which continues throughout
the duration of the employment contract.
Since the professional temporary employ-
ment relationship is a three-sided relation-
ship, the temporary worker has an obliga-
tion not to compete against both the private
employment agency and the temporary em-
ployer during the employment contract.

The non-competition prohibition may be de-
termined by adding an additional provision
to the employment contract or by making a
separate contract with the worker, stating
that the worker will not compete after the
employment contract is terminated. Accord-
ing to TCO Atrticle 344, this contract regulat-
ing the prohibition of competition must be
made in writing. In this part of our study, we
will examined whether it is possible for the
temporary worker to sign a non-compete
agreement with the private employment of-
fice and the temporary employer or to add
an additional provisions to the employment
contract under Article 444 of the TCO.

Pursuant to article 7/11 of the Labour Law,
"The temporary worker employment con-
tract to be concluded between the private
employment agency and the employer
hiring temporary workers, in which the

beple is so6zlesmesinin feshi nedenini
olusturur. Gegici iscinin 6zel istihdam
burosu ve gecici isverene kargi sadakat
yukumlulugunu ihlal etmesi durumun-
da, is s6zlesmesinin is Kanunu madde
25/2'ye gore hakli nedenle feshedilebi-
lecegi soylenebilecektir.

c. Rekabet Etmeme Yukumlalaga

iscinin rekabet etmeme yukumlulugu is
sozlesmesi devam ederken ve is sozles-
mesi bittikten sonra olmak tGzere ikiye ay-
rilmalidir. is s6zlesmesi devam ederken
iscinin rekabet etmeme yukumlulugu
TBK madde 396/3'te duzenlenmis olup,
sadakat borcunun icerisinde degerlendi-
rilmektedir. TBK madde 396/3 is¢inin is
s6zlesmesinin devami suresinde Uguncu
bir kisiye hizmet veremeyecegini ve isve-
reni ile rekabet etmeyecedini duzenle-
mektedir. is s6zlesmesinin devami sure-
since devam eden bu rekabet yasagi i¢in
taraflar arasinda ayrica bir s6zlesmeye
gerek yoktur. iscinin is s6zlesmesi sire-
since rekabet etmeme borcu bulunmak-
tadir. Meslek edinilmis gecici is iliskisi ¢
tarafli bir iliski oldugu icin gegici isginin
hem 6zel istihdam burosuna hem de ge-
cici isverene karsi is s6zlesmesi suresin-
ce rekabet etmeme yukumlulugu bulun-
maktadir.

is sozlesmesi sona erdikten sonra is-
¢cinin rekabet etmeyecegine iligkin
rekabet yasagi is sozlesmesine ek
hukum koyularak veya isci ile ayri bir
s6zlesme yapilarak kararlastirilabilir.
TBK madde 344'e gore rekabet yasa-
giniduzenleyen bu sézlesmenin yazili
olarak yapilmasi zorunludur. Caligma-
mizin bu kisminda gecici is¢cinin 6zel
istihdam burosu ve gecici igveren ile
TBK madde 444 tahtinda rekabet et-
meme sOzlesmesi imzalamasinin veya
is sozlesmesine ek hukum koyulmasi-
nin mumkun olup olmadigi incelene-
cektir.

is Kanunu madde 7/11; “6zel istihdam buro-
su ile gegici isci calistiran isveren arasinda
yapilacak gecici is¢i saglama so6zlesmesine,
gegcici isginin, Turkiye is Kurumu'ndan veya
bir baska 6zel istihdam burosundan hiz-
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temporary employee works as a temporary
worker after receiving service from the Turk-
ish Employment Agency or another private
employment agency or fulfilling the job per-
formance. Provisions cannot be made that
prevent the employer or another employer
from working at the workplace." It would
not be wrong to say that within the frame-
work of this provision of the Labour Law, a
non-compete agreement cannot be signed
between the private employment agency
and the temporary worker to prevent the
worker from working at the workplace of the
employer or a different employer.

d. Obligation to Follow Employer's
Instructions

The obligation of the worker to comply with
the instructions of the employer is regulated in
Article 399 of the TCO. According to this pro-
vision regulated in the TCO, the employer can
make regulations regarding the performance
of the work and the behavior of the worker
in the workplace and give instructions to the
workers. According to Article 399 of the TCO,
the worker must comply with the instructions
of the employer to the extent required by the
honesty rules. Since the temporary employ-
ment relationship is a three-sided legal rela-
tionship, the situation is slightly different in this
type of relationship.

It is clearly regulated in Article 7/9 of the La-
bour Law that the temporary employer has
the authority to give instructions to the tem-
porary worker?, Since there is an employ-
ment contract between the private employ-
ment agency and the worker, the worker is
also obliged to comply with the instructions
of the private employment agency. It can
be said that the worker has an obligation
to comply with both the instructions of the
temporary employer and the instructions of
the private employment office?®. However,
the content of the instructions of the private
employment office and the instructions of
the temporary employer will differ. Since the
worker will perform his/ her employment ob-
ligation at the workplace of the temporary
employer, the private employment office
does not have the authority to give instruc-
tions regarding the work performed else-
where®C. Here, it can be mentioned that the
annual leave and similar instructions arising
from the employment contract can be given
by the private employment office, while the
intructions regarding the working order in
the workplace and the execution of the work

met almasini ya da is gérme edimini yerine
getirdikten sonra gecici is¢i olarak calistig
isveren veya farkli bir isverenin isyerinde c¢a-
lismasini engelleyen hukumler konulamaz.”
hukmuna haizdir. is Kanunu’nun bu hukm
cercevesinde 6zel istihdam burosu ile gegici
isci arasinda gegici is¢inin, gegici isci olarak
calistigi isveren veya farkli bir isverenin isye-
rinde calismasini engellemeye yonelik reka-
bet yasagi sdzlesmesi imzalanamayacagini
soylemek yanlis olmayacaktir.

d. isverenin Talimatlarina Uyma
Yakamlalagu

iscinin isverenin talimatlarina uyma yu-
kamlulugu genel olarak TBK madde
399'da duzenlenmistir. TBK'da duzenle-
nen bu hukme gore, isveren, isin gorul-
mesi ve is¢inin igyerindeki davraniglariy-
lailgili duzenlemeler yapabilir ve iscilere
talimat verebilir. TBK madde 399’a gore
isci isverenin bu talimatlarina durustluk
kurallarinin gerektirdigi olcude uymak
zorundadir. Gegici is iliskisi uc tarafli bir
hukuki iliski oldugu icin bu iliskide bu
durum biraz daha farklilik géstermekte-
dir.

is Kanunu madde 7/9 - a’da gegiciisvere-
nin gecici isciye talimat verme yetkisinin
bulundugu acikca duzenlenmektedir?e.
Ozel istihdam burosu ile isci arasinda is
s6zlesmesi mevcut oldugu icin iscinin
Ozel istihdam burosunun talimatlarina
da uyma yukumlulugu bulunmaktadir.
iscinin hem gecici isverenin talimatlari-
na hem de ¢zel istihdam burosunun tali-
matlarina uyma yukumlulaguanun bulun-
dugu soylenilebilecektir?®. Ancak ozel
istihdam burosunun talimatlari ile gegici
isverenin talimatlarinin igcerigi farklilik
arz edecektir. isci is gorme borcunu ge-
cici isverenin isyerinde ifa edecegi icin,
Ozel istihdam burosunun baska yerde
gorulen ise iliskin talimat verme yetkisi
bulunmamaktadiré®. Burada is s6zlesme-
sinden kaynakli yillik izin vb. talimatlar
6zel istihdam burosunun, isyerindeki
calisma duzeni, isin gorulmesi ile ilgili
talimatlarin da gecici isveren tarafindan
verilebileceginden so6z edilebilecektir®’.
Gegici iscinin hem o6zel istihdam buro-
sunun talimatlarina hem de gecici isve-
renin talimatlarina uyma yukumlulagu
bulunmaktadir.
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can be given by the temporary employer?'.
The temporary worker has the obligation
to comply with both the instructions of the
private employment agency and the instruc-
tions of the temporary employer.

Another issue that needs to be examined in
this section is what will be the sanctions that
the worker may face if he/ she does not com-
ply with the instructions. In case the worker
does not comply with the instructions of the
private employment agency, since there is
an employment contract between the pri-
vate employment agency and the worker,
the worker may face consequences to be
applied by the private employment agency
who is in the position of employer, such as
disciplinary punishment, termination of the
employment contract and also in case the
worker does not comply with the instruc-
tions of the temporary employer, it may also
be considered as a reason for termination
and/ or disciplinary punishment may be
on the agenda for the private employment
agency who is in the position of the employ-
er32, Since there is no employment contract
between the temporary employer and the
worker, if the worker does not comply with
the instructions of the temporary employer,
imposing of sanctions such as disciplinary
punishment, termination, etc. by the tem-
porary employer will not be possible®:. The
temporary employer will only be able to
claim the damage caused by the worker's
failure to comply with the instructions from
the private employment office or request an-
other worker from the private employment
office®.

2. Obligations of Private
Employment Agency and
Temporary Employer

a. Fee Payment Obligation

Salary in Article 32 of the Labour Law; is de-
fined as “the amount provided to a person
by the employer or third parties in return for
a job and paid in money.” The wage is one
of the essential elements of the employment
contract. Without a fee, the employment
contract cannot be considered established.

In accordance with Article 7/12 of the Labour
Law, the temporary employer is obliged to
check whether the private employment office
has paid the wages of the worker. The same
provision obliges the private employment
agency to submit documents to the temporary

Bu kisimda irdelenmesi gereken bir
diger husus, iscinin talimatlara uy-
mamasi durumunda karsilasabile-
cegi yaptirrmlarin neler olacagidir.
iscinin ozel istihdam burosunun ta-
limatlarina uymamasi halinde, 6¢zel
istihdam burosu ile isci arasinda is
sOzlesmesi mevcut oldugundan, is-
¢cinin igvereni konumundaki 6zel is-
tihdam burosu tarafindan uygulana-
cak disiplin cezasi, is s6zlegsmesinin
feshedilmesi gibi sonuclara katlan-
masl s6z konusu olabilecegi gibi,
iscinin gecici isverenin talimatlarina
uymamasi halinde de, bu durumun
daisgininisvereni konumundaki 6zel
istihdam burosu bakimindan fesih
sebebi olarak degerlendirilmesi s6z
konusu olabilecek ve/ veya disiplin
cezasl uygulanmasi gundeme ge-
lebilecektir®2. Gegici isveren ile isci
arasinda bir is s6zlesmesi mevcut ol-
madigindan, is¢inin gecici isverenin
talimatlarina uymamasi durumunda
geciciigverenin disiplin cezasi, fesih
vb. yaptirimlar uygulamasi ise mum-
kun olamayacaktir3s. Gegici isveren,
iscinin talimatlarina uymamasindan
dogan zararini ancak 6zel istihdam
burosundan talep edebilecek veya
6zel istihdam burosundan baska bir
isci talep edebilecektir34.

2. Ozel istihdam Biirosu ve
Gecici isverenin
Yukamlialiakleri

a. Ucret Odeme Borcu

is Kanunu 32. maddede ticret Bir kimseye
bir is karsiliginda isveren veya tcuncu kisi-
ler tarafindan saglanan ve para ile 6denen
tutardir.” seklinde tanimlanmistir. Ucret, is
s6zlesmesinin esasli unsurlarindan biridir.
Ucret olmadan is sozlesmesi kurulmus sa-
yilamayacaktir.

is Kanunu madde 7/12 geregince ge-
cici isveren, 6zel istihdam burosunun
iscinin Gcretini 6deyip 6demedigini
kontrol etmek zorundadir. Ayni hukum
6zel istihdam burosuna, is¢inin Ucretini
o6dedigine dair belgeleri gegici isvere-
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employer proving that it has paid the wages of
the worker®. The Regulation on Private Em-
ployment Offices also regulates the obligation
of the private employment agency to present
to the temporary employer the documents
showing that the wage of the worker has been
paid. In the temporary employment relation-
ship with a profession, the obligation of pay-
ing wages belongs to the private employment
office. Article 32/1 of the Labour Law provides
that wages can be paid by the employer or
third parties. Therefore, if the parties agree, it
may be possible to pay the wages of the work-
er by the temporary employer.

The provisions of the employment contract
between the worker and the private employ-
ment agency regarding the obligation to pay
wages do not differ from other employment
contracts. The private employment agency
has an obligation to pay wages, as in typical
employment relationships. Typical working
relationship consequences arise when the
private employment agency fails to meet its
wage-payment obligations. However, accord-
ing to article 18 of the Employment Agency
Law, if the private employment agency does
not pay the wages of ten percent of the num-
ber of workers with whom temporary em-
ployment relationship is established, within
twenty days from the date of payment, except
for force majeure; if he pays the wages of at
least one worker at least three times within a
year below the contractual wage;or if he/she
does not pay in due time, his authorization to
establish a working relationship is cancelled®.

The most sensitive aspect of the temporary
employment relationship through the private
employment agency is the issue of determin-
ing the wage and how the principle of equality
will be applied to this relationship®. The fact
that the private employment agency constant-
ly sends its workers to other employers to work
causes the work of the employee to vary®®. As
the job to be done by the worker changes, the
wage he/ she will receive also changes, and
a new wage may need to be determined be-
fore each transfer. For this reason, in the em-
ployment contract to be signed between the
private employment agency and the worker, it
should be considered reasonable to include a
provision that the wage will be re-determined
before the next transfers, although the wage is
determined for the first transfer period.

In our opinion, the wage to be determined by
the private employment agency for its work-
ers should not be less than the wages paid by
the temporary employer to its workers for sim-

ne sunma yukumlalogu getirmistirss.
Ozel istihdam Burolari Yonetmeligi de
6zel istihdam burosunun isginin uc-
retinin 6dendigini gdsterir belgeleri
gecici isverene sunma yukumlulugu-
na duzenlemektedir. Meslek edinilmis
gegcici is iliskisinde ucret 6deme borcu
6zel istihdam burosuna aittir. is Kanunu
madde 32/1 Ucretin isveren veya uc¢un-
cu kisiler tarafindan o6denebilecegi
hakmuna haizdir. Dolayisiyla, tarafla-
rin anlagsmasi halinde is¢inin tcretinin
gecici isveren tarafindan 6denmesi de
mumkun olabilecektir.

isci ile 6zel istihdam burosu arasindaki
is s6zlesmesinin Ucret 6deme yukumlu-
lugune dair hukamleri diger is sdzlesme-
lerinden farklilik arz etmez. Ozel istihdam
burosunun tipik is iliskilerinde oldugu
gibi Ucret 6deme yukumlulugu vardir.
Ozel istihdam burosu tcret 6deme yu-
kamluluklerini yerine getirmediginde ti-
pik is iliskisinden dogan sonuglar dogar.
Ancak is Kurumu Kanunu madde 18'e
gore o6zel istihdam burosu gegici is ilis-
kisi kurulan isci sayisinin yuzde onunun
Ucretini, 6deme gununden itibaren yirmi
gun icerisinde mucbir bir neden disinda
odemezse ve bir yil icerisinde en az bir
iscinin Ucretini en az U¢ defa s6zlesme
ile belirlenen ucretin altinda 6der veya
suresinde 6demezse is iliskisi kurma
yetkisi iptal edilir. Ayrica 6zel istihdam
burosu tarafindan isciye ¢denecek olan
Ucret asgari Ucretten daha dusuk olama-
yacaktirss,

Ozel istihdam burosu araciligiyla gecgici
is iliskisinin en hassas tarafi Gcretin tes-
pit edilmesi ve esitlik ilkesinin bu iliskiye
nasil uygulanacagi meselesidir®”. Ozel is-
tihdam burosunun iscisini surekli olarak
baska isverenlerin yanina is gérmek Uze-
re gbndermesi iscinin yapacag! isin de-
giskenlik gostermesine sebep olur®. isci-
nin yapacag is degistikce alacagi tcret
de degismekte, her devirden 6nce yeni
bir tcret belirlenmesi gerekebilecektir.
Bu nedenle ¢zel istihdam burosu ile isci
arasinda yapilacak is s6zlesmesinde, ilk
devir suresi icin ucret kararlastirmakla
birlikte, sonraki devirlerden dnce Ucretin
yeniden belirlenecegine iliskin hukum
konulmasi makul kabul edilmelidir®.

Gorusumuze gore; ozel istihdam buro-
sunun iscisiicin belirleyecegi ucret, ge-
ciciisverenin benzerislericin iscilerine
o6dedigi ucretten daha az olmamalidir.
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ilar jobs. As a matter of fact, the Labour Law
Article 7/10 contains the provision "The basic
working conditions of the temporary worker
during the employment period at the employ-
er's workplace cannot be below the conditions
that would be provided if these workers were
directly employed by the same employer for
the same job." In this provision, the principle
of equality is regulated only in terms of basic
working conditions®. However, the legislator,
in the justification of the provision, states the
basic working conditions as; "working time,
overwork, education, occupational health and
safety, etc.". Therefore, it can be said that the
legislator does not consider wages among the
basic working conditions. There are different
views on this subject in the doctrine. There are
those who argue that since equality in wages is
not explicitly regulated in the article of the law*’,
equality in wages cannot be mentioned and
that freedom of contract should be given pri-
ority*2, According to the majority view and the
view that we agree with, equal wages should
be paid to other workers employed by the tem-
porary employer and doing the same job.

Pursuant to the last sentence of the 11th para-
graph of Article 7 of the Labour Law, it should
be stated in the employment contract to be
signed with the temporary worker that the
worker can terminate the employment con-
tract for just cause if he is not called to work
within a certain period of time, and this peri-
od cannot exceed 3 (three) months. There-
fore, if the worker is still not called to work by
the private employment agency even after
three months have passed since the end of
the last temporary employment relationship,
he may terminate the employment contract
with just cause and demand severance pay
if there is at least one year's severance condi-
tion. Although the Labour Law regulates the
worker's right to terminate when he/she can-
not be sent to any employer with a temporary
employment relationship, the absence of a
provision regarding whether a wage will be
paid to the worker by the private employ-
ment agency employer during this period
may cause problems in practice®.

b. Emplyer’s Duty of Care Obligation

The duty of care obligation to the worker
is one of the most basic obligations of the
employer. The employer's duty to watch
over the worker is the worker's duty of loy-
alty. The employer also has the obligation to
take precautions against the damages that
the worker may suffer due to the employ-

Nitekim is Kanunu madde 7/10 “Gegici
iscinin, gecici isciyi calistiran isverenin
isyerindeki calisma suresince temel ¢a-
lisma kosullari, bu iscilerin ayni igveren
tarafindan ayni is i¢cin dogrudan istih-
dami halinde saglanacak kosullarin
altinda olamaz.” hukmunu haizdir. Bu
hukumde esitlik ilkesi yalnizca temel
calisma kosullari acisindan duzenlen-
mistir‘®, Ancak kanun koyucu huakmun
gerekgesinde temel ¢alisma kosullarini
“calisma suresi, fazla ¢calisma, egitim, is
sagligr guvenligi vb” olarak saymistir.
Dolayisiyla, kanun koyucunun ucreti
temel calisma kosullari arasinda gor-
medigi soylenebilecektir. Doktrinde
bu konuda farkli gérusler mevcuttur.
Kanun maddesinde acik olarak ucret-
te esitlik duzenlenmedigi i¢in Ucrette
esitlikten bahsedilemeyecegini*’ ve
sdzlesme serbestisine 6ncelik verilme-
si gerektigini*? savunanlar vardir. Co-
gunluk goruse ve bizim de katildigimiz
goruse gore, gecici isveren tarafindan
istihdam edilen ve ayni isi yapan diger
iscilere esit ucret verilmelidir.

is Kanunu'nun 7. maddesinin 11. fikra-
sinin son cumlesi uyarinca gecici is¢i
ile yapilacak is s6zlesmesinde, iscinin
ne kadar sure igerisinde ise cagrilmaz-
sa hakli nedenle is s6zlesmesini feshe-
debilecegi de belirtilmelidir ve bu sure
3 (ug) ayi gecemez. Dolayisiyla isgi son
gegici is iliskisinin sona ermesinden
itibaren U¢c ay gegmesine ragmen hala
Ozel istihdam buarosunca ise ¢agrilmaz-
sa is s6zlesmesini hakli sebeple feshe-
debilir ve en az bir yilik kidem kosulu
varsa kidem tazminatini talep edebilir.
is Kanunu’nda iscinin gegici is iligkisi
ile herhangi bir isverene goénderileme-
digi suredeki fesih hakkr duzenlenmis
olmakla birlikte, isciye bu surede 6zel
istihdam burosu isveren tarafindan bir
Ucret 6denip 6denmeyecegi konusun-
da hukme yer verilmemis olmasi, uygu-
lamada sorunlara yol agabilecek mahi-
yettedir“.

b. isciyi G6zetme Borcu

isciyi gozetme borcu isverenin en temel
yukumluluklerinden bir tanesidir. isvere-
nin isciyi gézetme borcu is¢inin sadakat
borcunun karsiligidir. isverenin de isci-
nin is gérmesi nedeniyle ugrayacagi za-
rarlara karsi dnlem almak, isciye yardim-
cl olmak ve isci aleyhine davranmaktan

MAKALELER

DiPNOT

35 Ali Baran Cetiz, s.52.

36 Odaman, a.g.e. s.159.

37 Yigit Ekmekgi, a.g.e, s.147.
38 Yigit Ekmekgei, a.g.e., s.147.
39 Yigit Ekmekgi, a.g.e, s.147.
40 Yigit Ekmekgi, a.g.e., s.149.
41 Suzek, s.318.

42 Odaman, a.g.e, s.216.

A

43 Celik, Caniklioglu, Canbolat,

s.173, Yenisey, s.152.

2022 SUMMER

307



ARTICLES

PART 18

4

FOOTNOTE
44 suizek, s.399.
45 Suizek, s.399.

46 Nuri Celik, Nursen Caniklioglu,
Talat Canbolat, s.237.

47 Ekmekei, Yigit a.g.e., s.153.
48 Yigit Ekmekgei, a.g.e., s.158.
49 Suzek, s.301.

50 Yigit Ekmekgei, a.g.e., s.181.

OVERVIEW OF THE RESULTS OF THE TEMPORARY EMPLOYMENT RELATIONSHIP ESTABLISHED
THROUGH THE PRIVATE EMPLOYMENT OFFICE IN TERMS OF LABOUR LAW AND SOCIAL SECURITY LAW

ment of the worker, to help the worker and
to avoid acting against the worker, and to
take care of the worker*. It is not possible to
determine the framework of the employer's
duty of care to the worker, but the scope of
the obligation must be determined with the
rules of honesty and goodwill, as well as the
provisions of the legislation®.

The temporary employer and the transferor
employer are jointly responsible for the duty
of care to the worker in the non-professional
temporary employment relationship. In the
professional sense, there is no such regulation
in the law on the temporary employment re-
lationship. It is within the scope of the duty of
care for the employer who employs temporary
workers to notify the temporary worker of the
vacant positions in the workplace within the
framework of the provision of Article 7/9-b of
the Labour Law“. The temporary employer
must notify the temporary workers of the va-
cant positions in the workplace*. In our opin-
ion, this provision is appropriate in order to
ensure permanent employment of temporary
workers. The obligation of the temporary em-
ployer to take occupational health and safety
measures, to provide occupational health and
safety training to the worker, to report work
accidents and occupational diseases is also
within the scope of the temporary employer's
obligation to supervise the worker.

c. Equal Treatment Obligation

Although the employment contract exists
between the temporary employer and the
worker in the temporary employment rela-
tionship, the temporary employer also has
a duty of equal treatment since the worker
works for the temporary employer. As a matter
of fact, the provision of Article 7/9-d of the La-
bour Law states that the temporary employer
has to make use of the social services in the
workplace in line with the principle of equal
treatment during the period of employing the
temporary worker*®. However, what the con-
cept of "social work" is, just like the concept
of "basic working conditions", is not clearly
explained in the legislation®. According to the
majority view in the doctrine and the view that
we also agree with, the concept of social work
should be considered as opportunities such
as childcare, transportation and food that are
outside the basic working conditions. In this
framework, the temporary employer should
also offer the opportunities it offers to its own
workers to the temporary worker in line with
the principle of equality.

kacinmak ve isciyi gdbzetme borcu var-
dir*. isverenin isgiyi gbzetme borcunun
gercevesini belirlemek mumkun degildir,
ancak mevzuat huakamlerinin yaninda
durastluk ve iyi niyet kurallari ile borcun
kapsami belirlenmelidir*®.

Mesleki olmayan gecici is iliskisinde is-
¢ciyi gbzetme borcundan gegici isveren
ile devreden isverenin birlikte sorumlu
oldugu is Kanunu madde 7/son huk-
munde duzenlenmistir. Mesleki anlamda
gecici is iliskisinde ise Kanun'da boyle
bir duzenleme bulunmamaktadir. Gegici
isci calistiran isverenin is Kanunu madde
7/9-b hukmu cercevesinde isyerindeki
acik pozisyonlari gegici is¢isine bildir-
mesi goézetme borcu kapsamindadir?®,
Gegici isveren isyerindeki acik pozisyon-
lari gecici iscilere bildirmelidirt’. Gegi-
ci iscilerin devamli olarak istihdaminin
saglanmasi adina bizce de bu hukim
yerindedir. Gegici isverenin is sagligi
ve guvenligi tedbirlerini almasi, isciye
is saglig1 ve guvenligi egitimi vermesi,
is kazasi ve meslek hastaligini bildirme
yukumlulugu, yine gecici isverenin isgiyi
gobzetme borcu kapsamindadir.

c. Esit Davranma Borcu

Gegici is iliskisinde is s6zlesmesi gegici is-
veren ve isci arasinda mevcut olsa da isg¢i,
gecici igveren nezdinde is gordugu igin
gecici isverenin de esit davranma borcu
dogmaktadir. Nitekim, is Kanunu madde
7/9-d hukmu de gegcici isverenin gegici is-
ciyi calistirdigi surecte igyerindeki sosyal
hizmetlerden esit muamele ilkesi dogrultu-
sunda yararlandirmak zorunda oldugunu
soylemektedir*®, Ancak, “sosyal hizmet”
kavraminin ne oldugu tipki “temel ¢alisma
kosullan” kavrami gibi mevzuatta net ola-
rak aciklanmamistir®®. Doktrindeki ¢ogun-
luk gérusu ve bizim de katildigimiz goruse
gore; sosyal hizmet kavrami, temel calisma
kosullar disinda kalan kres, tasima, yemek
gibi imkanlar olarak degerlendirilmelidir.
Bu cercevede gegici isveren, kendi isgileri-
ne sundugu imkanlari esitlik ilkesi dogrul-
tusunda gegcici isciye de sunmalidir.
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B. The Consequences of the
Temporary Employment
Relationship in terms of Social
Security Law and Occupational
Health and Safety Legislation

In terms of the temporary employment rela-
tionship established through a private employ-
ment agency, which also has consequences
in terms of Social Security Law; although it is
stated that the private employment agency is
the employer in the Labour Law, the Law on
the Turkish Employment Agency and the Reg-
ulation on Private Employment Agencies, and
joint responsibility of the private employment
agency and the temporary employer is not fore-
seen to have any liability, in the Social Insurance
and General Health Insurance Law No. 5510
(“Social Insurance and General Health Insur-
ance Law"), it is stated that the private employ-
ment agency and the temporary employer are
jointly and severally liable for their obligations
arising from this law®. These obligations will be
briefly mentioned below and the consequences
of non-compliance with these obligations will be
discussed.

Obligation to observe the worker and take precau-
tions, which is one of the main obligations of em-
ployers, is explained in Article 4 of the Occupation-
al Health and Safety Law No. 6331 (“Occupational
Health and Safety Law”), titled “General obligation
of the employer”, together with other obligations.
According to the article, employers are obliged;
to prevent occupational risks, to take all kinds of
measures including training and information, to
organize work, to provide the necessary tools
and equipment, and to adapt health and safety
measures to changing conditions and to work to
improve the current situation, ensuring that non-
conformities are eliminated by monitoring and
inspecting whether the occupational health and
safety measures taken in the workplace are com-
plied with, creating a risk assessment, considering
the worker's suitability for the job in terms of health
and safety when assigning a task to the worker,
workers other than those who have been given
sufficient information and instructions should take
the necessary precautions to prevent them from
entering places where there is a life and special
danger.

In addition to this regulation, the necessity of the
temporary employer to take measures regarding
occupational health and safety is also stated in
paragraph f of the 9th paragraph of the 7th ar-
ticle of the Labour Law. In accordance with the
article, the temporary employer is obliged to
"give the trainings stipulated in the sixth para-

B. Gegici s iligkisinin Sosyal
Giivenlik Hukuku ve is Sagligi ve
Guvenligi Mevzuati Bakimindan
Sonuclari

Sosyal Guvenlik Hukuku acisindan da
sonuclar doguran 6zel istihdam buro-
su araciligiyla kurulan gecici is iliski-
si acisindan; her ne kadar is Kanunu,
Turkiye is Kurumu Kanunu ve Ozel is-
tihdam Burolari Yonetmeligi'nde ozel
istihdam burosunun isveren oldugu
belirtilmis ve 6zel istihdam burosu ile
gecici isverenin herhangi bir yakam-
lulukte muteselsil sorumlulugu 6ngo6-
rilmemis olsa da, 5510 sayili Sosyal
Sigortalar ve Genel Saglik Sigortasi
Kanunu'nda (“Sosyal Sigortalar ve
Genel Saglik Sigortasi Kanunu”) 6zel
istihdam burosu ile gecici isverenin
bu kanundan dogan yukumlulukle-
rinde muteselsilen sorumlu olduklari
belirtilmistir®®. Asagida bu yukumlu-
luklerden kisaca bahsedilecek ve bu
yukumluluklere uyulmamasinin so-
nucglarina deginilecektir.

isverenlerin asli yukumluluklerinden
olan isciyi gbzetme ve 6nlem alma yu-
kamlulagua, diger yukuamluluklerle bir-
likte 6331 sayili is Sagligi ve Guvenligi
Kanunu'nun (“is Sagligi ve Guvenligi
Kanunu”) “isverenin genel yukumlulu-
gu” baslikli 4. maddesinde agiklanmistir.
Madde uyarinca isverenlerin; mesleki
risklerin 6nlenmesi, egitim ve bilgi veril-
mesi dahil her tarla tedbiri almasi, is or-
ganizasyonunu yapmasi, gerekli arag ve
gerecleri saglamasi, saglik ve guvenlik
tedbirlerini degisen sartlara uygun hale
getirmesi ve mevcut durumun iyilestiril-
mesi icin calismalar yapmasi, isyerinde
alinan is saglig ve guvenligi tedbirleri-
ne uyulup uyulmadigini izleyip denet-
leyerek uygunsuzluklarin giderilmesini
saglamasi, risk degerlendirmesi yapmasi
veya yaptirmasi, ¢alisana gorev verirken
calisanin saglik ve guvenlik yénunden
ise uygunlugunu g6z 6nune almasi, ye-
terli bilgi ve talimat verilenler digindaki
calisanlarin hayati ve ¢zel tehlike bulu-
nan yerlere girmemesi icin gerekli ted-
birleri almasi gerekmektedir.

Bu duzenlemenin yaninda gecici isvere-
nin is sagligi ve guvenligine iligskin 6n-
lemler almasi gerekliligi is Kanunu’'nun
7. maddesinin 9. fikrasinin f bendinde
de belirtilmistir. Madde uyarinca gecici
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graph of the 17th Article of the Occupational
Health and Safety Law dated 20/6/2012 and
numbered 6331 and to take the necessary mea-
sures in terms of occupational health and safe-
ty.." According to the 1st paragraph of Article 5
of the Regulation on Occupational Health and
Safety in Temporary and Fixed-Term Work, the
employer "cannot engage in different practices
in temporary employment relations, especially
in terms of working conditions that include the
protection of the health and safety of workers in
the workplace, including access to personal pro-
tective equipment.”

With regard to the obligation to inform, in ac-
cordance with paragraph 1 of Article 16 of the
Occupational Health and Safety Law, in order
to ensure and maintain occupational health and
safety in the workplace, the employer, by taking
into account the characteristics of the work-
place, must inform its employees and employ-
ee representatives about the health and safety
risks that may be encountered in the workplace,
protective and preventive measures, legal rights
and responsibilities related to them, first aid, ex-
traordinary situations, disasters and fire fighting
and evacuation works.

The obligation to report work accidents and oc-
cupational diseases to the social security institu-
tion is regulated in the 13th and 14th Articles of
the Social Insurance and General Health Insur-
ance Law and the second paragraph of the 14th
article of the Occupational Health and Safety
Law. The obligation of the temporary employ-
er to report work accidents and occupational
diseases is regulated in subparagraph c) of the
9th paragraph of Article 7 of the Labour Law.
In accordance with the provision of the article,
the temporary employer is obliged to notify the
temporary worker's work accident and occupa-
tional disease cases to the private employment
office immediately, according to the 13th and
14th Articles of the Social Insurance and Gener-
al Health Insurance Law dated 31.05.2006 and
numbered 5510.

Another obligation brought to employers by the
Occupational Health and Safety Law is the obli-
gation to establish an occupational health and
safety committee. Pursuant to Article 22 of the
Law, “In workplaces with fifty or more workers
and where continuous work lasting more than
six monthsiis carried out, the employer establish-
es a committee to work on occupational health
and safety. The employer implements the deci-
sions of the board in accordance with the occu-
pational health and safety legislation.”

Another obligation is the employer's obligation

isveren “20/6/2012 tarihli ve 6331 sa-
yili is Sagligr ve Guvenligi Kanununun
17'nci maddesinin altinci fikrasinda 6n-
gorulen egitimleri vermekle ve is sagligi
ve guvenligi acisindan gereken tedbirleri
almakla..” yokumludur. Gegici ve Belirli
Sureli islerde is Sagligi ve Guvenligi Hak-
kinda Yonetmelik madde 5/1'e gore ise
isveren “gecici sureli i iliskilerinde, 6zel-
likle kisisel koruyucu donanimlara erigim
dahil olmak uzere isyerinde calisanlarin
saglik ve guvenliklerinin korunmasini
iceren calisma kosullari bakimindan fark-
li uygulamalarda bulunamaz.”

Bilgilendirme yukumlulugune iliskin ola-
rak Is Sagligi ve Guvenligi Kanunu'nun
16. maddesinin 1. fikrasina istinaden is-
veren, isyerinde is sagligi ve gavenliginin
saglanmasi ve surdurulebilmesi amaciyla
calisanlari ve calisan temsilcilerini; igyeri-
nin 6zelliklerini de dikkate alarak isyerinde
karsilasilabilecek saglik ve guvenlik risk-
leri, koruyucu ve Onleyici tedbirler, kendi-
leri ile ilgili yasal hak ve sorumluluklar, ilk
yardim, olagan disi durumlar, afetler ve
yanginla mucadele ve tahliye isleri konu-
sunda gorevlendirilen kisiler ile ilgili konu-
larda bilgilendirmelidir.

is kazalari ve meslek hastaligini sosyal gu-
venlik kurumuna bildirme yukamlalugu
ise Sosyal Sigortalar ve Genel Saglik Si-
gortasi Kanunu’'nun 13. ve 14. maddeleri
ile is Sagligi ve Guvenligi Kanunu'nun 14.
maddesinin 2. fikrasinda duzenlenmis-
tir. Gegici igverenin is kazasi ve meslek
hastaliklarini bildirme yukumlulugu ise is
Kanunu’'nun 7. maddesinin 9. fikrasinin ¢
bendinde duzenlenmistir. Madde hukmu
uyarinca gegici isveren; “Gegici iscinin is
kazasli ve meslek hastaligi hallerini 6zel
istihdam burosuna derhal, 31/5/2006 ta-
rinli ve 5510 sayili Sosyal Sigortalar ve
Genel Saglik Sigortasi Kanununun 13. ve
14. maddelerine gore ilgili mercilere bildir-
mekle yukamladar.”

is Sagligi ve Guvenligi Kanunu ile isve-
renlere getirilen bir diger yakumluluk ise
is sagligi ve guvenligi kurulu olusturma
yukumlalagadar. Kanunun 22. madde-
si uyarinca; “Elli ve daha fazla ¢alisanin
bulundugu ve alti aydan fazla suren su-
rekli islerin yapildigi isyerlerinde isveren,
is sagligi ve guavenligi ile ilgili calismalarda
bulunmak Uzere kurul olusturur. isveren,
is sagligr ve guvenligi mevzuatina uygun
kurul kararlarini uygular.”
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to perform health surveillance. Pursuant to Ar-
ticle 15 of the Occupational Health and Safety
Law, the employer is obliged to ensure that
workers are subject to health surveillance by tak-
ing into account the health and safety risks they
will be exposed to at the workplace. Besides
that, the employer is obliged to ensure that the
health examinations of the workers are carried
out at regular intevals determined by the Minis-
try according to the nature of the worker and the
job and the danger class of the workplace, upon
request of the workers, upon their return to work
after their repetitive absence from work due to
work accident, occupational disease or health,
and during the continuation of the work.

The last obligation we will mention is related to
the submission of monthly premium and ser-
vice documents. In accordance with the Article
86 of the Social Insurance and General Health
Insurance Law; "In case the employer tempo-
rarily transfers the insurance holder to another
employer in order to fulfill work pursuant to Arti-
cle 7 of Labour Law, then the transferee shall be
jointly obliged with the employer for submission
of the documents stated in paragraph one re-
garding the temporary work relation period from
the workplace of the employer to the Institution
within the same time period."

Violating the obligations listed above has sep-
arate consequences for the worker and the
employer. In the event of a behavior contrary
to the aforementioned obligations, the worker
may refrain from doing his/ her job, provided that
the worker is faced with a serious and imminent
danger and this situation is not due to a danger-
ous job under normal conditions. Another right
is the right to terminate for just cause. Pursuant
to paragraph 4 of Article 13 of the Occupation-
al Health and Safety Law, “In cases where nec-
essary measures are not taken despite their
requests, workers with employment contracts
may terminate their employment contractsin ac-
cordance with the provisions of the law to which
they are subject to. Public personnel working
under a collective agreement or collective bar-
gaining agreement shall be deemed to have ac-
tually worked during the period when they did
not work;, in accordance with this article.”

If the consequences for the employer of not
complying with the obligations are evaluated;
the employer, who has violated the obligation
to protect the worker, may be liable to pay the
worker materialand moral compensation if there
are conditions. Apart from this, administrative
sanctions may also be on the agenda. Suspen-
sion of work regulated in Article 25 of the Occu-
pational Health and Safety Law is a sanction that

Bir diger yakumluluk ise isverenin saglik go-
zetimi yapma yukuamlulagudur. is Saglig ve
Guvenligi Kanununun 15. maddesi uyarinca
isveren, calisanlarin igyerinde maruz kala-
caklar saglik ve guvenlik risklerini dikkate
alarak saglik gozetimine tabi tutulmalarini
saglamakla yukumludar. Bunun yaninda ¢a-
lisanlarin ise girislerinde, is degisikliklerinde,
is kazasl, meslek hastaligi veya saglik nede-
niyle tekrarlanan isten uzaklasmalarindan
sonra ise donuslerinde talep etmeleri ha-
linde ve isin devami suresince, ¢alisanin ve
isin niteligi ile isyerinin tehlike sinifina gore
Bakanlikca belirlenen duzenli araliklarla is-
veren, calisanlanin saglik muayenelerinin
yapilmasini saglamak zorundadir.

Son olarak belirtecegimiz yukumluluk ise
aylik prim ve hizmet belgelerinin verilme-
sine iligkindir. Sosyal Sigortalar ve Genel
Saglik Sigortasi Kanunu’'nun 86. maddesi
uyarinca; “isverenin, sigortallyl, 4857 sa-
yili is Kanunu’nun 7'nci maddesine gore
baska bir isverene is gdérme edimini yerine
getirmek Uzere gegcici olarak devretmesi
halinde, sigortaliyi devir alan, gecici is ilis-
kisi stresine iliskin birinci fikrada belirtilen
belgelerin ayni sure icinde isverene ait is-
yerinden Kuruma verilmesinden, igveren
ile birlikte muteselsilen sorumludur.”

Yukarida saydigimiz yakumluluklere aykiri
davranmanin isci ve igveren acgisindan ayri
sonugclar olmaktadir. S6z konusu yukumlu-
luklere aykir bir davranisin s6z konusu ol-
mas! durumunda, is¢inin ciddi ve yakin bir
tehlike ile karsilagsmasi ve bu durumun isin
normal sartlar altinda tehlikeli bir is yapmasi
nedeniyle olmamasi sartiyla, isci isini yap-
maktan kacinabilir. Bir diger hak ise hakl
nedenle fesih hakkidir. is Sagligi ve Guven-
ligi Kanunu'nun 13. maddesinin 4. Fikrasi
uyarinca; “is sozlesmesiyle calisanlar, talep
etmelerine ragmen gerekli tedbirlerin alin-
madigi1 durumlarda, tabi olduklari kanun hu-
ktumlerine gore is sozlesmelerini feshedebi-
lir. Toplu s6zlesme veya toplu is sdzlesmesi
ile calisan kamu personeli, bu maddeye gore
calismadigi donemde fiilen calismig sayilir.”

Yukumlaluklere uymamanin isveren agisin-
dan sonugclari degerlendirilecek olursa; is-
ciyi gdzetme ve koruma borcuna aykiri dav-
ranmis isverenin isciye, maddi ve kosullari
varsa manevi tazminat 6deme yukumlulugu
s6z konusu olabilecektir. Bunun disinda
idari yaptirimlar da gundeme gelebilmekte-
dir. is Saglig ve Guvenligi Kanunu'nun 25.
maddesinde duzenlenen isin durdurulmasi,
is sagligr ve guvenligi onlemlerinin alinma-
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can occur if occupational health and safety mea-
sures are not taken. Pursuant to the aforemen-
tioned article 25, “"When a life-threatening issue
is detected for the workers in the buildings and
annexes, working methods and forms or work
equipment in the workplace; until this danger is
eliminated, work is stopped in a part or all of the
workplace, taking into account the nature of the
life-threatening danger, the area that may be af-
fected by the risk that may arise from this danger,
and the workers.” In accordance with paragraph
6 of the same Article, during this period the em-
ployer is required to pay the worker's wage or
to employ him/her in another job without any
reduction in wage.

Another result is administrative fines. The impo-
sition of an administrative fine is not dependent
on the occurrence of a work accident or occu-
pational disease. If the rules stipulated in the law
are violated, this situation is sufficient in terms of
imposing an administrative fine.

The last result we will talk about is criminal sanc-
tions. The employer, who does not comply with
the occupational health and safety provisions,
is likely to face criminal sanctions. However, it
should be emphasized that, in accordance with
the principle of "individual criminal responsibili-
ty", which is one of the principles that dominate
criminal law, in this case, there will be no joint
liability, and the employers will be personally re-
sponsible for their own exclusive actions.

masi durumunda ortaya cikabilecek bir yap-
tinmdir. S6z konusu 25. madde uyarinca;
“isyerindeki bina ve eklentilerde, calisma
yontem ve sekillerinde veya is ekipmanla-
rinda ¢alisanlar i¢in hayati tehlike olusturan
bir husus tespit edildiginde; bu tehlike gide-
rilinceye kadar, hayati tehlikenin niteligi ve
bu tehlikeden dogabilecek riskin etkileye-
bilecegi alan ile calisanlar dikkate alinarak,
isyerinin bir bolumunde veya tamaminda is
durdurulur.” Ayni maddenin 6. fikrasi uya-
rinca ise bu sure boyunca igverenin is¢inin
Ucretini 6demesi ya da Ucretinde herhangi
bir dusukluk olmadan is¢iyi baska bir iste ¢a-
listirmasi gerekmektedir.

Bir diger sonug ise idari para cezasidr. idari
para cezasinin verilmesi, is kazasi ve meslek
hastaliginin meydana gelmesine bagli degil-
dir. Kanunda 6ngoéralmas kurallar ihlal edil-
mig ise, idari para cezasl verilmesi agisindan
bu durum yeterlidir.

Son bahsedecegimiz sonug ise cezai yapti-
nmlardir. is sagligi ve guvenligi hukumlerine
uymayan isverenin, cezai yaptinmla karsilas-
ma olasiligi bulunmaktadir. Ancak énemle
belirtmek gerekir ki, ceza hukukuna hakim
olan ilkelerden olan “cezalarin sahsiligi” il-
kesi geregi, bu durumda muteselsil sorum-
luluk s6z konusu olmayacak, isverenler ken-
di munhasir eylemlerinden sahsen sorumlu
olacaklardrr.
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V. UNLAWFULNESS

AND TERMINATION

OF TEMPORARY
EMPLOYMENT
RELATIONS
ESTABLISHED THROUGH
A PRIVATE EMPLOYMENT
OFFICE

A. Unlawfulness of the
Temporary Employment
Relationship Established
Through the Private Employment
Agency

As we mentioned above in our study, tem-
porary employment relationships through a
private employment agency is only possible
in some cases, and the establishment of tem-
porary employment relationships is subject
to certain conditions. If these conditions do not
exist or if the conditions are not met, if a tempo-
rary employment relationship is still established,
it would be appropriate to say that this relation-
ship will be legally invalid, considering Article 27
of the TCO. There are opinions in the doctrine
that in such a case, the regulations for collusion
in the sub-employer relationship (the temporary
worker is counted as an worker working with an
indefinite-term employment contract from the
beginning) should be applied®'.

Establishing a temporary employment rela-
tionship without the authorization of a private
employment agency is also considered a viola-
tion of the law. If the bureau is not authorized
from the very beginning, the legal sanction will
be invalid. In the event that the authority of the
bureau is revoked, the provision of the 4th para-
graph of the 18th article of the Law No. 4904
on Certain Regulations Regarding the Turkish
Employment Agency will be applicable.

Failure to comply with the time limits set in the
law will also cause the temporary employment
relationship to be invalid®. Here, the issue of
when the invalidity will begin is a matter of de-
bate.

In case of exceeding the quotas specified in
the 6th paragraph of Article 7 of the Labour
Law, there will be an illegality. As we mentioned
above in our study; in the event that the business
volume of the enterprise increases unpredict-
ably and a temporary employment relationship

V.OZEL iSTIHDAM
BUROSU ARACILIGIYLA
KURULAN GECIiCi is
ILISKISININ HUKUKA
AYKIRILIGI VE SONA
ERMESI

A. Ozel istihdam Biirosu
Araciligiyla Kurulan Gegici is
iliskisinin Hukuka Aykirilig:

Calismamizda yukarida belirttigimiz Uzere,
Ozel istihdam burosu araciliiyla gegcici is
iliskisi yalnizca bazi hallerde mumkun olup,
gecici ig iliskisinin kurulmasi bazi kosullara
baglanmistir. iste bu hallerin mevcut olma-
masi veya kosullarin gerceklesmemesi duru-
munda yine de gegcici is iliskisi kurulursa bu
iliskinin TBK'nin 27. maddesi de gbz 6nune
alindiginda hukuken gecersiz olacagini sdy-
lemek yerinde olacaktir. Doktrinde boyle bir
durumda alt igveren iliskisindeki muvazaa
haline yonelik duzenlemelerin (gegici isgi-
nin basindan beri belirsiz sureli is sdzlesmesi
ile calisan isci sayilmasi) uygulanmasi gerek-
tigi yonunde gorusler mevcuttur®’.

Ozel istihdam burosunun yetkisi olmadan
gecici is iligkisi kurmasi da bir hukuka ayki-
rnilik hali olarak kabul edilmektedir. Buronun
en basindan beri yetki sahibi olmamasi du-
rumunda hukuki mueyyide gecersiz olacak-
tir. Baronun yetkisinin iptal edilmesi duru-
munda ise 4904 sayili Turkiye is Kurumu ile
ilgili Bazi Duzenlemeler Hakkinda Kanun’un
18. maddesinin 4. fikrasi hukmu uygulama
alani bulacak, yani yetkisi iptal edilen buro-
nun halihazirda yapmis oldugu ve devam
eden sozlesmelerinin uygulanmasina de-
vam edilecektir.

Kanunda belirlenen sure sinirlarina uyul-
mamasi da gegici is iliskisinin gecersizligi-
ne neden olacaktir. Burada gecersizligin
baslangicinin ne zaman olacag konusu
tartisma konusudur®2. Surenin asilmasin-
dan itibaren gecici is iliskisinin gecersiz
sayilmasinin daha isabetli bir ¢6zum ola-
cagini belirtmek gerekir.

is Kanunu’nun 7. maddesinin 6. fikrasinda
belirtilen kotalarin asilmasi halinde de bir hu-
kuka aykirilik s6z konusu olur. Calismamizda
yukarida bahsettigimiz gibi; isletmenin is hac-
minin ongorulemeyecek sekilde artmasi ve
gecici ig iliskisi kurulmasi durumunda, calisa-
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is established, the number of temporary work-
ers to be employed cannot exceed one-fourth
of the workers in the workplace and temporary
employment relations can be established for up
to five workers in workplaces with ten or fewer
workers. In the determination of the number
of workers, those who work according to the
part-time employment contract are returned to
full-time work, taking into account the working
hours. In case of violation of these quotas, the
legal sanction will be invalid. The scope of the
invalidity, namely; a sorting by date should be
made regarding with which workers the tempo-
rary employment relationship will be deemed
invalid. In addition, if all workers are taken over
with the same temporary worker supply con-
tract, the temporary employment relationship
will be invalid for all workers®,

We have mentioned that the first sanction is
invalidity in cases where the temporary em-
ployment relationship is against the law list-
ed above. In addition to the invalidity sanc-
tion, administrative fines will also be on the
agenda. Administrative fines are regulated
in the Law on Labour Law and Some Reg-
ulations Related to the Turkish Employment
Agency.

Pursuant to the provision of subparagraph
b) of paragraph 1 of Article 99 of the Labour
Law, the employer or employer's represen-
tative who employs temporary workers in
violation of the principles and obligations
stipulated in Article 7 of the Labour Law is
punished with an administrative fine for
each worker in this situation. In case of vio-
lation of subparagraph (f) of paragraph 2 of
Article 7, it is also stipulated that the spec-
ified administrative fine will be increased
fourfold. Administrative fines are listed in
Article 20 of the Law on Certain Regulations
Regarding the Turkish Employment Agency.

B. Termination of the Temporary
Employment Relationship
Established Through the Private
Employment Agency

1. Agreement of the Parties

The first of the reasons for the termination of the
temporary employment relationship established
through the private employment agency is that
the parties have agreed to a termination agree-
ment. The fact that this relationshipis three-sided
leads to two different ways of ending by agree-
ment. Namely; while the temporary employment

cak gecici iscilerin sayisi, isyerindeki iscilerin
dértte birini gecemez ve on ve daha azisci ca-
listinilan isyerlerinde bes isciye kadar gegici is
iliskisi kurulabilir. is¢i sayisinin tespitinde ise
kismi sureli is sozlesmesine gore calisanlar,
calisma sureleri de dikkate alinarak tam sure-
li calismaya donduaruldr. iste bu s6z konusu
kotalara aykinlik halinde de hukuki mueyyi-
de gecersiz olacaktir. Gegersizligin kapsami,
yani hangi isciler icin kurulan gecici is iliski-
sinin gegersiz kabul edilecegi konusunda
tarine gore bir siralama yapilmalidir. Bunun
yaninda tum isciler ayni gegici isci saglama
sozlesmesi ile devralinmis ise, tum isciler icin
gegici is iliskisi gecgersiz olacaktire,

Gegici isg iligkisinin yukarda sayilan hukuka
aykinligi durumlarinda ilk yaptirrmin gecer-
sizlik oldugundan bahsetmistik. Gegersizlik
mueyyidesinin yaninda idari para cezasi da
gundeme gelecektir. idari para cezalarn is
Kanunu ve Turkiye is Kurumu ile ilgili Bazi
Duzenlemeler Hakkinda Kanun'da duzen-
lenmisgtir.

is Kanunu’'nun 99. maddesinin 1. fikra-
sinin b bendi hukmu uyarinca, is Kanu-
nu'nun 7. maddesinde ongorulen ilke
ve yukumlaluklere aykiri olarak gegici
isci calistiran igveren veya isveren veki-
line bu durumdaki her isci icin idari para
cezasl verilir. 7. maddenin 2. fikrasinin f
bendine aykirilik halinde ise belirtilen
idari para cezasinin dort kat artirilarak
uygulanacagi ayrica hukme baglanmis-
tir. Turkiye is Kurumuiile ilgili Bazi Duzen-
lemeler Hakkinda Kanun’un ise 20. mad-
desinde idari para cezalari sayilmistir.

B. Ozel istihdam Biirosu
Araciligiyla Kurulan Gegici is
iligkisinin Sona Ermesi

1. Taraflarin Anlasmasi

Ozel istihdam burosu araciligiyla ku-
rulan gegcici is iliskisinin sona erme
sebeplerinden ilki, taraflarin anlasarak
bir bozma so6zlesmesi akdetmeleridir.
Bu iliskinin u¢ tarafli olmasi, anlasarak
sona ermenin iki farkli sekilde olabil-
mesine yol acar. Soyle ki; 6zel istihdam
burosu ile gecici is¢i arasinda bir boz-
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relationship can be terminated by concluding a
termination agreement between the private em-
ployment agency and the temporary worker, the
temporary employment relationship can also be
terminated by concluding a cancellation agree-
ment between the private employment agency
and the temporary employer®.

In addition to what has been said, it is neces-
sary to briefly mention what will happen if the
private employment agency and the worker
agree to terminate their employment con-
tracts. The solution suitable for this situation;
even if the employment contract is terminated,
the temporary worker supply contract will not
be affected by this®. The exception to this sit-
uation is that, in the temporary worker supply
contract, the worker is named by name and
the private employment agency is not autho-
rized to assign another worker. In this case,
since the termination of the employment con-
tract will naturally affect the temporary worker
procurement contract, a breach of the tempo-
rary worker procurement contract will occur
and a liability for compensation may arise. In
order to eliminate the compensation obliga-
tion, it would be appropriate to include a provi-
sion in the temporary worker supply contract
that the worker can be changed®®.

2. Term Expiration

The temporary employment relationship
ends at the end of the specified period. In
the event that the temporary employment
relationship continues despite its expiration,
it is stipulated in the 13th paragraph of Arti-
cle 7 of the Labour Law that an employment
contract with an indefinite duration will be
deemed to have been concluded between
the worker and the employer hiring tem-
porary workers, as of the expiry date of the
contract.

3. Worker's Death

The death of the worker regulated in Ar-
ticle 440 of the TCO will terminate the
employment relationship between the
worker and the private employment office.
However, whether this situation affects
the temporary employment contract will
vary depending on the matters agreed in
the contract. Namely, in the case that the
worker is identified by name in the tempo-
rary worker supply contract and the pri-
vate employment agency does not have
the authority to assign another worker,
the temporary worker supply contract will

ma soOzlesmesi akdedilerek gecici is
iliskisi sona erdirilebilecek iken, ayni
sekilde 6zel istihdam burosu ile gegici
isveren arasinda bir bozma s6zlesmesi
akdedilerek de gecici is iligkisi sona er-
dirilebilirs*.

Bu soylenenlerin yaninda, 6zel istih-
dam burosu ile is¢inin aralarinda anla-
sip is sozlesmelerini feshetmeleri du-
rumunda ne olacagi hususuna kisaca
deginmek gerekir. Bu duruma uygun
dusen ¢b6zum, is sdzlesmesi sona erse
dahi gecici isci saglama s6zlesmesinin
bundan etkilenmemesi olacaktir®. Bu
durumun istisnasini gecici isci saglama
sozlesmesinde iscinin ismen belirlen-
mis ve Ozel istihdam burosuna bagka
bir is¢ci gorevlendirme yetkisi taninma-
mis olmasi olusturur. Bu durumda is
sOzlesmesinin sona ermesi, gecici is¢i
saglama sozlesmesini dogal olarak et-
kileyecegi icin gecici isci saglama soz-
lesmesine aykirilik meydana gelecek
ve tazminat yokumlulugu dogabilecek-
tir. Tazminat yukamlalagunt bertaraf
etmek adina gegici is¢i saglama so6z-
lesmesine ‘iscinin degistirilebilecegi’
yonunde hukum konulmasi uygun du-
secektir®s.

2. Sirenin Sona Ermesi

Gecici ig iliskisi belirlenen surenin so-
nunda sona erer. SUrenin sona ermesine
ragmen gecici is iliskisinin devam etmesi
durumunda, gecici isc¢i calistiran isve-
ren ile isci arasinda sozlesmenin sona
erme tarihinden itibaren belirsiz sureli is
sozlesmesi kurulmus sayilacagi is Kanu-
nu’'nun 7. maddesinin 13. fikrasinda huk-
me baglanmistir.

3. iscinin Olumu

TBK'nin 440. maddesinde duzenlenen
iscinin 6lamu, isci ile 6zel istihdam bu-
rosu arasindaki is iligkisini sona erdi-
recektir. Ancak bu durumun gegici is
saglama sozlesmesini etkileyip etkile-
medigi s6zlesmede kararlastirilan hu-
suslara gore degisiklik gosterecektir.
Soyle ki, gegici is¢i saglama sozlesme-
sinde is¢inin ismen belirlenmis oldugu
ve Ozel istihdam burosunun baska bir
isci gorevlendirme yetkisinin olmadigi
durumda gecici is¢i saglama soézlesme-
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naturally expire. On the other hand, if the
worker is not identified by name or if the
private employment agency is authorized
to assign another worker, the temporary
worker supply contract and in parallel with
it, the temporary employment relationship,
will continue®’.

4. Termination of Contract

In a temporary employment relationship,
if the employment contract between the
worker and the private employment agen-
cy, which is one of the two contracts, is
concluded for an indefinite period, both the
private employment agency and the worker
will be able to terminate the contract with a
temporary termination notice®®. If the private
employment agency terminates the employ-
ment contract for a valid reason, the tempo-
rary employment relationship will end, and
in the case of terminations with a notice peri-
od, the temporary employment relationship
will continue until the end of the given pe-
riod®®. In addition, the private employment
agency has the opportunity to terminate
the employment contract of the worker for
just cause. In this case, the temporary em-
ployer will not be liable for the obligations
arising from the termination®. If the worker
terminates the employment contract for just
cause, this will also terminate the temporary
employment relationship.

si de dogal olarak sona erecektir. Buna
karsin is¢i ismen belirlenmemis veya
6zel istihdam burosuna baska bir isci
gorevlendirme yetkisi taninmis ise, ge-
cici isci saglama so6zlesmesi ve bunun-
la paralel olarak gegici is iliskisi devam
edecektir®’.

4. S6zlesmenin Feshi

Gecici is iliskisinde iki s6zlesmeden
biri olan is¢i ve 6zel istihdam burosu
arasindaki is s6zlesmesi, belirsiz sure-
li olarak akdedildiyse hem 6zel istih-
dam burosu hem de isc¢i sozlesmeyi
sureli fesih bildirimiyle feshedebile-
cektirs8, Ozel istihdam burosu, is soz-
lesmesini gecerli sebeple feshettiyse
gecici is iligkisi sona erecek, ihbar
oneli taninarak yapilmis fesihlerde
ise 6nel sonuna kadar gecici is iliski-
si devam edecektir®®. Bunun yaninda
6zel istihdam burosunun hakli neden-
le de is¢inin is sd6zlesmesini feshetme
imkani vardir. Bu durumda fesihten
kaynaklanacak yukumluluklerden
gecici isverenin sorumlulugu bulun-
mayacaktiré®, iscinin hakli nedenle is
sozlesmesini feshetmesi durumunda
bu da gecici is iligkisini sona erdire-
cektir.

Gecici is iliskisindeki s6zlesmelerden
ikincisi olan gecici is¢ci saglama soz-
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If the temporary worker supply contract,
which is the second of the contracts in the
temporary employment relationship, is ter-
minated by the employer's private employ-
ment office or the temporary employer, the
temporary employment relationship will
also come to an end.

5. Cancellation of Private
Employment Agency's Permit or
Closure of the Office

Pursuant to the third paragraph of Article 28
of the Private Employment Offices Regula-
tion, if the authorization of the private em-
ployment agency to establish a temporary
employment relationship is revoked, the ex-
ecution of the ongoing contracts continues
until the periods specified in the contract
are completed. However, the private em-
ployment agency cannot use its authority to
establish a temporary employment relation-
ship or extend the temporary employment
contract during this period. The point to be
noted is that authorization and permission
are different documents and permission is
required for all activities of the private em-
ployment agency®'. Therefore, the loss of
this permit will result in the termination of
the temporary employment relationship.

Pursuant to paragraph 4 of the same article, if
the private employment office is closed forany
reason, the temporary employment relation-
ship is terminated by the notification of this sit-
uation to the employer employing temporary
workers. Pursuant to this explicit provision, the
closure of the private employment agency is
one of the reasons for terminating the tempo-
rary employment relationship.

VI. CONCLUSION

Temporary employment relationships,
which are newer than other working rela-
tionships, are in the nature of a tripartite re-
lationship. There are two types of temporary
employment relationship: professional and
non-professional temporary employment
relationship. With the professional tempo-
rary work relationship established with the
private employment office, which is the fo-
cus of our work; an employment contract
is established between the private employ-
ment agency and the temporary worker,
and a temporary worker supply contract is
established between the private employ-
ment agency and the temporary employer.

lesmesinin igverenin o6zel istihdam
burosu ya da gegici isveren tarafin-
dan feshedilmesi durumunda da gegi-
ci ig iliskisi son bulacaktir.

5. Ozel istihdam Biirosu izninin
iptali veya Blironun Kapanmasi

Ozel istihdam Burolari Yonetmeli-
gi'nin 28. maddesinin 3. fikrasi uya-
rinca 6zel istihdam burosunun gecgici
is iliskisi kurma yetkisinin iptali ha-
linde devam eden sozlesmelerin uy-
gulanmasina, so6zlesmede belirtilen
sUreler tamamlanincaya kadar devam
edilir. Ancak, 6zel istihdam burosu bu
donem icerisinde gegcici is iligkisi kur-
ma veya gecici is¢ci saglama sozles-
mesini uzatma yetkisini kullanamaz.
Dikkat edilmesi gereken nokta, yetki
ile iznin farkli belgeler oldugu ve 6zel
istihdam burosunun tum faaliyetleri
icin iznin gerekliligidir®’. Dolayisiyla
bu iznin kaybedilmesi gecici is iliski-
sinin sona ermesine neden olacaktir.

Ayni maddenin 4. fikrasi uyarinca her-
hangi bir nedenle 6zel istihdam buro-
sunun kapanmasi halinde gecgici isci
calistiran igsverene bu durumun teblig
edilmesi ile gecici is iliskisi sona erer.
Bu acik hukdam uyarinca 6zel istih-
dam burosunun kapanmasi da gegici
is iliskisini sona erdiren nedenlerden
biridir.

VI. SONUC

Tarihiolarak digerisiligkilerine nazaran daha
genc olan gegcici is iliskisi, Gc tarafli bir iligki
niteligindedir. Gegici is iliskisinin de mesleki
olan ve mesleki olmayan gegcici is iliskisi ol-
mak Uzere iki tara bulunmaktadir. Calisma-
mizin odak noktasini olusturan mesleki, yani
6zel istihdam burosu ile kurulan gegici is ilis-
kisiyle birlikte; 6zel istihdam burosu ile geci-
Ci isci arasinda is sozlesmesi, 6zel istihdam
burosu ile gecici isveren arasinda gecici
isci saglama sozlesmesi kurulur. Bu iliskinin
kurulmasi mevzuatta oncelikle bazi durum-
larin gerceklesmesine 6zgulenmis olup bu
iliskinin suiistimal edilmesi énlenmeye call-
silmistir. Gegici is iliskisi kurulduktan sonra
ise taraflarin uclu iliskisinde birbirlerine karsi
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Establishment of this relationship is primar-
ily specific to the realization of certain situ-
ations in the legislation, and the abuse of
this relationship has been tried/aimed to be
prevented. After the temporary employment
relationship is established, the parties have
various rights and obligations towards each
other in the tripartite relationship. It is inevi-
table that this will have various consequenc-
es in terms of individual and collective la-
bour law and social security law.

There is an employer-employee relationship
between the private employment agency
and the employee. With the establishment
of a temporary employment relationship,
the temporary employer has the right to give
instructions to the worker, and besides this
right, it also has obligations to take care the
workers and to treat them equally. On the
other hand, the worker has obligations to
do his/her job diligently, to be loyal to his/
her employer and not to be in competion. In
addition to these obligations of the worker,
there are also some rights arising from the
collective labour law. The multifaceted na-
ture of this relationship requires careful clas-
sification in terms of results.

cesitli hak ve yakumlulukleri s6z konusu ol-
maktadir. Bunun da bireysel ve toplu is hu-
kuku ile sosyal guvenlik hukuku bakimindan
cesitli sonuclari olmasi kacinilmazdir.

Ozel istihdam burosu ile isgi arasinda bir
isveren-isci iliskisi mevcuttur. Gegici is ilis-
kisinin kurulmasiyla, gecici isveren, isciye
talimat verme hakkina sahip olup, bu hakki-
nin yaninda is¢iyi gozetme ve esit davranma
yukumlulukleri de bulunmaktadir. isginin
ise isini 6zenle yapma, isverenine sadakat
ve rekabet etmeme borclar bulunmaktadir.
iscinin bu borglarinin yaninda toplu is huku-
kundan dogan baz haklarn da s6z konusu
olmaktadir. Bu iliskinin ¢cok yonla mahiyeti,
sonuglar bakimindan dikkatli bir tasnif yapil-
masini gerektirmektedir.
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