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ABSTRACT

The main subject of this article is to discuss the
comparison of differentiating construction con-
tracts in return for flat and revenue sharing con-
struction contracts in the aspects of the acts im-
posed on the parties, their legal qualifications,
types and form conditions to create independent
sections. The main purpose of the article is to re-
veal in which situations construction contracts in
return for flat and revenue sharing construction
contracts are more favorable for the contractor
and/ or the employer as a result of the compari-
son to be made.
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OZET

Bu makale asli konusu bagimsiz bolumler mey-
dana getirmek olan; taraflara yukledikleri edim-
ler, hukuki nitelikleri, turleri ve sekil sartlar
bakimindan farklilasan kat karsiligl insaat soz-
lesmeleri ve hasilat paylasimli insaat sozlesme-
lerinin bu yonlerden karsilastirilmasl hususunu
ele almistir. Makalenin temel amaci, yapilacak
olan karsilastirma neticesinde kat karsiligi insaat
sozlesmeleri ve hasilat paylasimli insaat sdzles-
melerinin hangi durumlarda yuklenici ve/ veya
is sahibiicin daha elverisli oldugunu ortaya koy-
maktir.
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COMPARISON OF CONSTRUCTION CONTRACT IN RETURN

FOR FLAT AND REVENUE SHARING CONSTRUCTION CONTRACT

A construction contract in return for flat is also known by different names, such as

non

"construction contract’, "construction contractin return forland share"; "floor construction
contract" in practice and it is referred to as "construction contract in return for land

share" in Article 1009 of the Turkish Civil Code no. 8049.

Kat karsiligi insaat sozlesmesi; uygulamada “insaat s6zlesmes

39

i”, “arsa pay1 karsihigi kat yapimi

sozlesmesi”, “kat yapim sozlesmesi” gibi farkli isimlerle de bilinmekte olup, 8049 sayili
Tiirk Medeni Kanunu (“ITMK”) madde 1009’da “arsa pay1 karsilig1 insaat sozlesmesi” olarak

bahsedilmektedir.

4

FOOTNOTE

1 Hasan Erman, Construction Agree-
ments in Return for Flat, 3. Edition, Is-
tanbul 2010, p.1.

2 Emrehan Inal, The Concept of
Conclusive Contract and Revenue
Sharing Construction Contract 2. Edi-
tion, Istanbul 2011, p. 149.

I.INTRODUCTION

Construction contracts in return for flat and
revenue sharing construction contracts are
two important contracts of construction
and real estate law that constitute the legal
infrastructure of the construction sector,
which has had an important place in the
Turkish economy since the beginning of the
2000s. In this context, it includes the issues
of comparison in terms of the structures, le-
gal characteristics, form conditions and acts
imposed on the parties of the construction
contracts in return for flat and revenue shar-
ing construction contracts frequently used
in the context of the "urban transforma-
tion" phenomenon, which has an important
place in Turkish law and has become a part
of daily life, especially after 2010, in Turkey.
Construction contracts in return for flat are
defined as a double-type mixed contract, in
which the land owner undertakes to transfer
the ownership of certain shares of the land
to the contractor in return for the delivery
of the determined independent sections of
the building to be built on the land, its va-
lidity depending on the official form with
rule of instantaneous performance and fully
indebting both parties’. On the other hand,
revenue sharing construction contracts are
defined as a bilateral contract in which the
contractor undertakes the obligations of
constructing the structure undertaken to be

I. GIRIS

Kat karsiligi insaat s6zlesmesi ve hasilat
paylasimli ingaat s6zlesmesi, 2000'li yil-
larin basindan itibaren Turk ekonomisin-
de 6nemli bir yeri olan ingaat sektéranun
hukuki altyapisini olusturan ingaat ve
gayrimenkul hukukunun iki énemli s6z-
lesmesidir. Bu baglamda, Turk hukukun-
da 6nemli bir yere sahip olan, ulkemizde
ozellikle 2010 yilindan sonra yayginla-
san ve gunluk yasamin bir parcasi haline
gelen “kentsel donusum” olgusu bag-
laminda siklikla kullanilan kat karsilig
insaat s6zlesmeleri ile hasilat paylasimli
insaat sozlesmelerinin yapilar, hukuki
nitelikleri, sekil sartlar ve taraflara yuk-
ledikleri edimler bakimindan karsilasti-
rilmalari hususlarini ihtiva etmektedir.
“Kat karsiligi insaat sozlesmeleri, arsa
sahibinin arsasinin belirli paylarinin mal-
kiyetini, yuklenicinin arsa Uzerine insa
edecegi binanin belirlenen bagimsiz bo-
lamlerinin teslimi karsiliginda yuklenici-
ye devretmeyi taahhut ettigi, gecerliligi
resmi sekle bagli, kural olarak ani edimli,
tam iki tarafa bor¢ yukleyen, ivazli, ¢ift
tipli bir karma sozlesme” olarak tanim-
lanmaktadir'. Hasilat paylasimli insaat
sozlesmeleri ise yuklenicinin, sdzlesme
kapsaminda meydana getirmeyi taahh(t
ettigi yapiy! insa etme ve bagimsiz bo-
lamlerin pazarlanmasi ve satisina aracilik
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created within the scope of the contract and
mediating the marketing and sale of the in-
dependent sections, in which the contractor
promises to sell the independent sections of
the land owner to third parties in return, the
contractor is obliged to share the income to
be obtained as a result of the sale of the in-
dependent sections to be built?

I1. CONSTRUCTION
CONTRACT IN RETURN
FOR FLAT

A. Structure of the Contract

1. Definition and Factors

A construction contract in return for flat is also
known by different names, such as "construc-
tion contract”, "construction contract in return
for land share"; "floor construction contract" in
practice and it is referred to as "construction
contractinreturnforland share"in Article 1009
of the Turkish Civil Code no. 8049 ("TCC").
Under the contract, one party (contractor)
undertakes to construct an integral building
by constructing independent sections on the
land of the other party (land owner) and in re-
turn for the ownership of certain shares in the
land within the scope of this contract. Since
the construction contract in return for flat has

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

1

f

n

etme borg¢larini yuklendigi, buna karsilik
arsa sahibinin bagimsiz bélumleri tg¢un-
cu kisilere satmayi vaat ettigi ve yukle-
nici tarafindan insa edilecek bagimsiz
bolumlerin satilmasi sonucu elde edile-
cek geliri yine yukleniciyle paylasmayi
borclandigi iki tarafli bir s6zlesme olarak
tanimlanmaktadir?.

1. KAT KARSILIGI
INSAAT
SOZLESMELERI

A. So6zlesmenin Yapisi

1. Tanimi ve Unsurlari

Kat karsiligl insaat sozlesmesi; uygu-
lamada “insaat sozlesmesi”, “arsa payi
karsiligi kat yapimi s6zlesmesi”, “kat ya-
pimi so6zlesmesi” gibi farkli isimlerle de
bilinmekte olup, 8049 sayili Turk Medeni
Kanunu (“TMK”) madde 1009'da “arsa
pay! karsiligi insaat sozlesmesi” olarak
bahsedilmektedir. isbu sézlesme kapsa-
minda bir taraf (yuklenici), diger tarafin
(arsa sahibi) arsasi Uzerinde ve arsadaki
belli paylarin mulkiyetine karsilik bagim-
siz boélumler insa etmek suretiyle butun-
luk arz eden bina yapma borcu altina gir-
mektedir. Kat karsiligi ingaat sdzlesmesi,

| MAKALELER

A

1 Hasan Erman, Arsa Payl Karsiligi
insaat Sozlesmesi, 3. Basi, istanbul
2010, s.1.
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2 Emrehan inal, Sonuca Katilmali
Sozlesme Kavrami ve Gelir Paylasimli
Ingaat Sozlesmesi, 2.Basi, Istanbul
2011, s.149.
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3 Cevdet Yavuz, Special Provisions
of Turkish Code of Obligations, 10.
Edition, Istanbul 2014, p. 590.

COMPARISON OF CONSTRUCTION CONTRACT IN RETURN

FOR FLAT AND REVENUE SHARING CONSTRUCTION CONTRACT

the nature of a contract that encumbers the
parties with liabilities, it comprises the factors
of an agreement to be made between the land
owner and the contractor, and the land own-
er's obligation to incur transfer liability of the
land shares and the contractor's obligation to
incur the liability of constructing independent
sections according to this agreement.

2. Legal Characteristics and
Features

a. Legal Characteristics

Since the construction contract in return
for flat is not a contract regulated by law in
terms of all three essential elements it con-
tains, it is an atypical work and dual type
mixed contract. Yet, the factors of the sale of
the real estate and the contract of construc-
tion have come together in this contract.

b. Features

There are many types of construction con-
tracts in return for flat used in practice, the
main ones being; i. realization of the con-
tract by transferring certain land shares to
the contractor, ii. realization of the contract
by transferring the land completely to the
contractor and iii. the realization of the con-
tract by transferring the land shares accord-
ing to the stages in the construction?. In the
event that the contract is realized by trans-
ferring certain land shares to the contractor,
certain shares transferred to the contractor
are required to be taken under collateral in
order to protect the rights of the land owner,

her iki tarafa da borg¢ yukleyen bir s6z-
lesme niteligini haiz oldugundan, 6nce-
likle arsa sahibi ile yuklenici arasinda bir
anlagsmanin bulunmasi ve bu anlagsmaya
binaen arsa sahibinin arsa paylarini devir
borcu altina, yuklenicinin ise insaat yani
bagimsiz bélum yapma borcu altina gir-
mesi unsurlarini ihtiva etmektedir.

2. Hukuki Niteligi ve
Ozellikleri

a. Hukuki Niteligi

Kat karsiligi insaat sozlesmesi; ihtiva etmek-
te oldugu uc esasli unsurun tumu bakimin-
dan kanunla duzenlenmis bir sozlesme
olmadigindan, atipik ve cifte tipli karma bir
sOzlesmedir. Zira, isbu sdzlesmede taginmaz
satisl ve eser so6zlesmesinin unsurlarn bir ara-
ya gelmisgtir.

b. Ozellikleri

Kat karsiligl insaat sézlesmelerinin uy-
gulamada kullanilan c¢cok sayida cesidi
bulunmakta olup, bunlarin baslicalari; i.
sozlesmenin belli arsa paylarinin yukleni-
ciye deuvri suretiyle gerceklestirilmesi, ii.
arsanin tamamen yukleniciye devri sure-
tiyle gerceklestirilmesi ve iii. arsa payla-
rinin ingaattaki asamaya gore devri sure-
tiyle gerceklestirilmesidirs. S6zlesmenin,
belli arsa paylarinin yukleniciye devri
suretiyle gerceklestirilmesi durumunda,
arsa sahibinin haklarinin muhafaza alti-
na alinmasi icin yukleniciye devredilmis
olan belli paylarin teminat ipotegi altina
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and the land owner is obliged to transfer the
land shares to the contractor through sale.
On the other hand, the land owner declares
that a price as been received and ensures
the establishment of a mortgage in favor of
the shares transferred to the contractor, in
accordance with the contract for the deliv-
ery of the independent sections to be built.
In the event that the contract is realized by
transferring the land completely to the con-
tractor, the land is completely transferred to
the contractor at the land registry and it is
also possible to decide on the terms of the
contract, such as the mode of sharing the in-
dependent sections to be made by the con-
tractor in accordance with the contract, and
what their qualifications will be. The main
difference with the realization of certain
land shares by transferring them to the con-
tractor is that it is not necessary to establish
construction servitude on the land share.
In the event that the contract is realized by
transferring the land shares according to the
stage in the construction, unlike the first two
options, it is determined which shares and
sections will belong to the contractor and
which to the land owner without mention-
ing the sale or promise of sale, and the land
owner undertakes to give power of attorney
for the sale of the shares left to the contrac-
tor under the contract to third parties in case
the construction reaches certain stages.

B. Form of Contract

1. Form of Validity of the
Construction Contract in Return
for Flat

When taken into account the transfer or
promise of the transfer of the foundation of
the construction contract in return for flat,
the form of this contract within the scope of
the TCC is important for the validity of the
contract. If the land shares corresponding to
the independent sections to be built by the
contractor are transferred to the contractor
in the land registry, there will not be any le-
gal invalidity related to the form. However,
problem of form may come into question
in cases where the construction servitude
could not be established on the land or the
independent sections were not transferred
to the contractor even though they were es-
tablished and the construction was subject
to the condition that it would be transferred
in return for its construction.

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

alinmasi s6z konusu olup arsa sahibi,
arsa paylarini satig yoluyla yukleniciye
devretmeyi borglanmakta, buna kar-
sin bir bedel aldigini beyan etmekte ve
kendisi icin yapilacak olan bagimsiz bo-
lumlerin teslimi igin, s6zlesme uyarinca
yUkleniciye devrettigi paylar Uzerinde
lehine ipotek tesis edilmesini saglamak-
tadir. So6zlesmenin, arsanin tamamen
yukleniciye devri suretiyle gercekles-
mesi durumunda ise arsa, tapuda butu-
nuyle yukleniciye devredilmekte olup
s6zlesme uyarinca yuklenici tarafindan
yapilacak olan bagimsiz bolumlerin na-
sil paylasilacag, niteliklerinin ne olacagi
gibi s6zlesme sartlarinin kararlastirilmasi
da mumkuandar. Belli arsa paylarinin yuk-
leniciye devri suretiyle gerceklestirilmesi
ile arasindaki temel fark, arsa payi Uze-
rinde kat irtifakinin kurulmasinin gerekli
olmamasidir. So6zlesmenin, arsa payla-
rinin insaattaki asamaya gore devri su-
retiyle gergceklesmesi halinde ise, ilk iki
opsiyondan farkli olarak satis veya satis
vaadinden s6z edilmeksizin, hangi pay
ve bolumlerin yukleniciye, hangilerinin
ise arsa sahibine ait olacagi belirlenmek-
te ve arsa sahibi, s6zlesme kapsaminda
yukleniciye birakilan paylarin, ingaatin
belli asamalara ulagsmasi durumunda
uguncu kisilere satigi icin vekalet verme
taahhudu altina girmektedir.

B. S6zlesmenin Sekli

1. Kat Karsiligi insaat
So6zlesmesinin Gecgerlilik

Sekli

Kat karsiligi insaat sozlesmesinin temeli-
nin, esas itibariyle tagsinmaz maulkiyetinin
devri veya devrinin vaat edilmesi nazara
alindiginda, Turk Medeni Kanunu kapsa-
minda bu sozlesmenin yapilis sekli, s6z-
lesmenin gecerliligi noktasinda 6nem
arz etmektedir. Eger yuklenici tarafindan
meydana getirilecek bagimsiz bolumlerin
karsiligi olan arsa paylan tapuda yukleni-
ciye devredilmisse, sekil ile ilgili hukuki
bir sakatlik meydana gelmeyecektir. Sekil
sorunun gundeme gelmesinin s6z konusu
olabilecegi durumlara; arsa Uzerinde kat
irtifaki kurulamamis veya kurulmus olmasi-
na ragmen bagimsiz boélumler yukleniciye
devredilmemis, insaatin yapimina karsilik
devredilecegi sartina baglanmis olmasi
gibi 6rnekler verilebilir.

MAKALELER
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3 Cevdet Yavuz,

Hukuku Ozel Hukumler,

bul 2014, 5.590.
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Since the construction contract in return for
flat is a mixed contract that includes the fac-
tors of contracts for the sale of construction
and immovable in terms of legal nature, the
provisions regarding the validity of these
types of contracts should be taken into ac-
count when evaluating the validity of the
construction contract in return for flat. At
this point, while contracts of construction
are not subject to form in terms of validity in
accordance with Article 12/1 of the Turkish
Code of Obligations No. 6098 (“TCQ"), the
validity of contracts for the sale of real estate
is subject to form in accordance with the
provision of Article 706 of the TCC. In accor-
dance with the provision in question; "The
validity of contracts aiming at the transfer of
immovable ownership depends on formally
drawing up the contract.” As it can be under-
stood from this provision, the TCC has made
the sale of real estate official in the context
of the validity condition. In addition, in Arti-
cle 26 of the Land Registry Law No. 2644,
it is clearly stated that contracts for the sale
of immovable property must be made in
the presence of the deed officer and official
documents regarding the transfer of immov-
able ownership can only be drawn up by the
deed officers.

In the light of these explanations, although
the construction contract in return for flat
contains the factors of the contract of con-
struction that are not subject to any form
condition in terms of validity, it can be
concluded that the contract of this nature
should be formally executed when taking
into account that the land owner's liability in
the construction contract in return for flat is
to deliver the land and to transfer the owner-
ship of certain shares.

Article 237/2 of the TCO has the provision that
"the promise to sell, repurchase and purchase
contracts shall not be valid unless they are
formally drawn up". Accordingly, it can be un-
derstood that the TCO puts, as in the sale of
immovable property; the promise of sale of the
immovable is subject to an official form in the
context of validity condition. The difference
between the sale of immovable property and
the preliminary contract for real estate sale is
that, pursuant to Article 60 of the Notary Act
No. 3456 (“NA"), the contract regarding the
preliminary contract for real estate sale must
be made in the presence of a notary public,
not at the deed office. However, in this case,
it does not change the fact that the validity
of the contracts regarding the preliminary
contract for real estate sale is also subject to

Kat karsiligi insaat s6zlesmesi, hukuki ni-
telik bakimindan eser ve tasinmaz satisl
sozlesmelerinin unsurlarini ihtiva eden
karma nitelikte bir s6zlesme oldugundan,
kat karsiligi insaat s6zlesmesinin gecerli-
lik seklinin degerlendirilmesi noktasinda,
isbu tip s6zlesmelerin gecerlilik sekline
iliskin hukumler dikkate alinmalidir. Bu
noktada eser sozlesmeleri, 6098 sayili
Tark Borglar Kanunu (“TBK”) madde 12/1
uyarinca gecerlilik sekli noktasinda sekle
bagli degilken, tasinmaz satisina iliskin
sozlesmelerin gecerliligi Turk Medeni
Kanunu madde 706 hukmu uyarinca sek-
le tabi niteliktedir. Zira s6z konusu huk-
me gore; “Tasinmaz mulkiyetinin devrini
amaclayan soézlesmelerin gecerli olmasi,
resmi sekilde duzenlenmis bulunmalarina
baglidir.”. Bu hukiamden anlasildigi Uzere
Turk Medeni Kanunu, tasinmaz satisini
gecerlilik sarti baglaminda resmi sekle
tabi tutmustur. Buna ek olarak 2644 sayili
Tapu Kanunu (“TK”) madde 26'da tasin-
maz satisina iliskin so6zlesmelerin, tapu
memuru huzurunda yapilmasi gerektigi,
tasinmaz mulkiyetinin devrine iliskin res-
mi belgelerin de ancak tapu memurlari ta-
rafindan duzenlenebilecegi agik hukum
altina alinmistir.

Bu aciklamalar 1siginda kat karsiligi ingaat
sozlesmesi, her ne kadar gecerlilik sekli
bakimindan herhangi bir sekil sartina ta-
bii olmayan eser s6zlesmesinin unsurlari-
ni ihtiva ediyor olsa da kat karsiligi ingaat
sozlesmesinde arsa sahibinin borcunun
arsayl teslim ve belli paylarin mulkiyeti-
ni devretmek oldugu nazara alindiginda,
isbu nitelikteki so6zlesmenin resmi sekilde
yapilmasi gerekmekte oldugu sonucuna
varilmaktadir.

TBK madde 237/2 “"tasinmaz satis vaadi,
geri alim ve alim so6zlesmeleri, resmi se-
kilde duzenlenmedikce gecerli olmaz”
hukmunu haizdir. Dolayisi ile bu noktada
Turk Borglar Kanunu’nun, tagsinmaz sati-
sinda oldugu Uzere tasinmaz satis vaa-
dini de gecerlilik sarti baglaminda resmi
sekle tabi tuttugu anlasilmaktadir. Tasin-
maz satigl ile tasinmaz satig vaadi ara-
sindaki fark, 3456 sayili Noterlik Kanunu
(“NK”) madde 60 uyarinca tasinmaz satis
vaadine iliskin s6zlesmenin, tapuda de-
gil noter huzurunda yapilmasi gereklili-
gidir. Ancak bu durum da tasinmaz satis
vaadine iliskin s6zlesmelerin gecerliligi-
nin de sekle tabi oldugu gercegini de-
gistirmemektedir. Bununla birlikte yuk-
lenicinin, arsa sahibi ile akdetmis oldugu
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form. In addition to this, in the event that the
contractor wishes to transfer the land shares
that were committed to be transferred to third
parties within the scope of the preliminary
contract for real estate sale concluded with
the land owner, it will be sufficient for the con-
tracts related to this to be subject to a plain
written form. The reason for this is that the
shares, which were committed to be trans-
ferred to the contractor with the promise of a
construction sales contract in return for flat,
are in the nature of a "right to claim" due to the
fact that the ownership of the shares has not
been transferred to the land owner and due to
this situation, the contract between the con-
tractor and the third party will be in the nature
of assignment of claim.

2. Consequences of Non-
Compliance to Form

As mentioned, since the construction con-
tract in return for flat is a contract subject to
an official form in terms of validity, the con-
tract will be null and void if the contract is
concluded in violation of the validity form
in accordance with Article 12/2 of the TCO.
However, considering Article 2 of the TCC,
in some cases, claiming that the contract is
invalid due to irregularity in form may fall
within the scope of abuse of right, there-
fore, a breach objection cannot be raised.
Accordingly, in a contract concluded with-
out considering the form requirement, if the
parties have jointly fulfilled the obligations
agreed within the scope of the contract,
then it would not be possible for the objec-
tion to be accepted in such a case, since it
would be against the rule of goodwill for
one of the parties to claim that the contract
was in violation of the form. In this context,
since the legislators cannot project in which
cases the violation of the form will violate
the rule of goodwill and/or the prohibition of
abuse of right in advance, the determination
regarding this will be at the discretion of the
judge. In a decision of the Supreme Court
Assembly of Civil Chambers, it was conclud-
ed that contrary to confirmed jurisprudence,
a contract that is not made formally will be
deemed null and void and that such a con-
tract will not create a liability and it cannot
be said that an unborn liability will be ful-
filled, and in this case, it has been concluded
that the principle of prohibition of abuse of
right cannot be applied pursuant to Article
2 of the TCC. Due to the different decisions
given by the Supreme Court on this issue, it
has been argued that it is necessary to com-
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kat karsiligl insaat satis vaadi s6zlesmesi
kapsaminda kendisine devredilmesi ta-
ahhut edilmis olan arsa paylarini ugun-
cu kisilere devretmek istemesi halinde,
buna iligskin s6zlesmelerin adi yazili sekle
tabi olmasi yeterli olacaktir. Bunun sebe-
bi, yukleniciye kat karsiligi insaat satis
so6zlesmesi vaadi ile devredilmesi taah-
hut edilmis olan paylarin mulkiyetinin
arsa sahibine devrinin gerceklesmemis
olmasi sebebi ile henuz bir “alacak hak-
ki” niteliginde olmasi ve bu durumdan
ileri gelerek yukleniciile uguncu kisi ara-
sindaki s6zlesmesinin alacagin temliki
so6zlesmesi niteliginde olacak olmasidir.

2. Sekle Uyulmamasinin
Sonuclari

Bahsedildigi tzere kat karsiligi insaat soz-
lesmesi gecerlilik sekli bakimindan resmi
sekle tabi bir s6zlesme oldugundan, TBK
madde 12/2 uyarinca s6zlesmenin, gecer-
lilik sekline aykiri bicimde akdedilmesi ha-
linde s6zlesme kesin hukumsuz olacaktir.
Ancak TMK madde 2 nazara alindiginda,
bazi durumlarda s6zlesmenin sekle aykiri-
lik nedeniyle kesin hukimsuz oldugunun
ileri strulmesi hakkin kétuye kullanilmasi
kapsamina girebileceginden, sekle ay-
kinlik itirazi ileri surulemeyecektir. Buna
gore, sekil sarti dikkate alinmaksizin ak-
dedilen bir s6zlesmede, taraflar s6zlesme
kapsaminda kararlastirilmis olan edim-
lerini mustereken yerine getirmigler ise,
sonradan taraflardan birinin s6zlesmenin
sekle aykiri oldugunu ileri stirmesi iyi ni-
yet kuralina aykirilik teskil edeceginden,
buna iligkin itirazin boylesine bir durum-
da kabul gormesi mumkun olamayacak-
tir. Bu baglamda sekle aykiriigin iyi niyet
kurali ve/ veya hakkin kotaye kullanilmasi
yasagini hangi durumlarda ihlal edecegi
kanun koyucu tarafindan pesinen 6ngo6-
ralemeyeceginden, buna iligkin belirleme
hakimin takdirinde olacaktir. Yargitay Hu-
kuk Genel Kurulu'nun bir kararinda, kok-
lesmis ictihatlarin aksine resmi sekilde
yapilmayan soézlesmenin yok hukmunde
sayllacagi ve boyle bir s6zlesmenin borc
dogurmayacagi, dogmayan bir borcun
yerine getirilmesinden s6z edilemeye-
cegdi, bu durumda TMK madde 2 geredi
hakkin koétuye kullanilmasi yasagi pren-
sibinin  uygulanamayaca@i sonucuna
varilmigtir. Bu konuya iliskin Yargitay ta-
rafindan verilen farkli kararlar sebebiyle
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bine the case-law, and the Supreme Court of
Appeal found this application to be justified
and adopted the following view with the De-
cision of Joint Chambers dated 30.09.1988
and numbered D.1987/2 D.1988/2,

“A compulsory registration case file based
on a contract that was deemed void, as it cre-
ated an obligation to transfer the ownership
of an immovable property registered in the
title deed but was not made in accordance
with the format conditions stipulated by the
law, cannot be accepted as a rule”;” in addi-
tion, subject to the Property Ownership Law,
in the event that the buyer pays all his liabil-
ities by agreeing on the sale of the indepen-
dent section without a valid contract regard-
ing the sale of the independent section from
the immovable, for which the construction
has been started, and where the seller does
not accept the transfer of ownership in the
title deed, although the seller also delivers
the independent section, the buyer is used
as its owner*”

In parallel with this result, a construction
contract in return for land share, which is
concluded without complying with the re-
quired form, does not bind the parties and
does not allow the parties to legally compel
the other party to comply with the contract,
as a rule; subsidiary obligations such as pe-
nal clauses accepted with a void contract
are also invalid. However - as in the cases
mentioned above - in cases where assert-
ing the invalidity of the contract will be con-
sidered as an abuse of right, it is necessary
to accept that the contract contrary to the
form will create all the provisions and conse-
quences of a valid contract.

C. Obligations of the Parties

1. Obligations of the Land Owner

It can be mentioned that the land owner has
two basic obligations within the scope of
the construction contract in return for flat.
The first of these is to deliver the land sub-
ject to the contract to the contractor, free of
all liabilities and ready for use; the second
one is to transfer the ownership of the sec-
tions planned to belong to the contractor, as
agreed under the contract once the contrac-
tor delivers the building to the land owner.

a. Liability of Land Delivery

Delivery of the land, which is the subject of the

ictihadi birlestirmeye gidilmesi gerektigi
ileri surulmus ve Yargitay da bu basvuru-
yu hakli bularak, 30.09.1988 tarihli ve E.
1987/2 K. 1988/2 sayili igtihadi Birlestir-
me Karariyla;

“Tapuda kayitl bir tasinmazin mulkiyetini
devir borcu doguran ve ancak yasanin 6n-
gordagu bicim kosullarina uygun olarak
yapilmadigindan gecersiz bulunan soézles-
meye dayanilarak agilan bir cebri tescil da-
vasinin kural olarak kabul edilemeyecegi”;
“bununla beraber Kat Mulkiyeti Kanununa
tabi olmak Uzere yapimina baslanilan tasin-
mazdan bagimsiz bolum satimina iliskin ge-
cerli bir so6zlesme olmadan taraflarin bagim-
siz bolum satiminda anlasarak alicinin tim
borclarini eda etmesi ve saticinin da bagim-
siz bolumu teslim ederek alicinin ona malik
gibi kullanilmasina ragmen saticinin tapuda
mulkiyetin devrine yanasmamasi hallerinde;
olayin o6zelligine gore bakimin TMK'nin 2.
maddesini gozeterek acilan tescil davasini
kabul edebilecegi*’ seklinde bir gorus be-
nimsemistir.

Bu sonuca bagli olarak, gerekli sekle uyul-
madan yapilan arsa pay! karsiligl insaat
sOzlesmesi, kural olarak taraflar baglamaz
ve taraflara diger tarafi s6zlesmeye uymasi
icin yasal zorlama imkani vermez. Gegersiz
sozlesme ile kabul edilen cezai sart gibi
fer'i yakumlulukler de gecersizdir. Fakat
sozlesmenin gecersizligini ileri stirmenin
yukarida belirtilen durumlardaki gibi hak-
kin kotuye kullanilmasi olarak degerlen-
dirilecegi durumlarda, gecerli bir sézles-
menin butun hukum ve sonuclarini sekle
aykin sozlesmenin meydana getirecegini
de kabul etmek gerekir.

C. Taraflarin Borglan

1. Arsa Sahibinin Borclari

Kat karsiligi insaat so6zlesmesi kapsaminda
arsa sahibinin iki temel borcu bulundugun-
dan bahsedilebilir. Bunlardan ilki, sozles-
meye konu arsayi her tarla borgtan ari ve
kullanima hazir bir bicimde yukleniciye tes-
lim etmek; ikincisi ise yuklenici binay! arsa
sahibine teslim ettikten sonra s6zlesme kap-
saminda kararlastirldii Uzere yukleniciye
ait olmasi planlanan bolumlerin mulkiyetini
yukleniciye devretmektir.

a. Arsayi Teslim Borcu

Arsa sahibinin oncelikli borcu; kat karsili-

190 GSI ARTICLETTER

construction contract in return for flat and on
which the construction will be made, to the
contractor is the primary liability of the land
owner. At this point, the land owner may be
able to completely fulfill his/ her liability arising
from this contract, provided that the land is
delivered in a suitable and defect-free manner
for construction. Otherwise, the land owner
will be in default and held responsible, due
to his/ her failure to deliver or not deliver the
land. The opinion of the Supreme Court in this
regard is as follows:

“The case is about the termination of the con-
struction contract in return for the land share.
In the section titled "delivery time" of the con-
struction contract in return for land share dat-
ed 09.04.2008 between the parties, it is stated
that the construction will be delivered within
12 months from the receipt of the building li-
cense and if the license is not obtained within
five months from the contract, this situation
will be considered a justifiable reason for the
termination of the construction, and it has
been decided that it will be evacuated within a
month and the contractor will build according
to this situation. Accordingly, the primary act
of the land owners is to deliver the land to the
defendant contractor as suitable for construc-
tion. Pursuant to Article 81 of the Code of Ob-
ligations, the party that does not fulfill its own
performance in contracts that impose liabili-
ties on both parties does not have the right to
demand the other party to fulfill its obligation.
Although it was claimed by the plaintiffs that
they agreed that the rent of the places where
they would live after evacuating the building
would be paid by the defendant contractor
as the reason for not evacuating the building,
there is not any regulation in this direction in
the contract between the parties. In this re-
spect, itis not right for the plaintiff landowners,
who fail to fulfill their obligation to evacuate
the building on the land within two months
from the contract date, to ask the defendant
contractor to fulfill their obligation regarding
delivery, thus, to terminate the contract on the
grounds that this act is not fulfilled and while
the case should be dismissed, it was not cor-
rect to make a written judgment with an erro-
neous reason.®”

“The case is related to the claim for the loss of
rent and the collection of the missing value
arising from the construction contract in re-
turn for the land share. In the concrete case,
the plaintiffs, who are the land owners, did
not deliver their land to the defendant con-
tractor in accordance with the construction
contract in return for the land share dated

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

@i insaat so6zlesmesine konu olan ve
Uzerine insaat yapilacak arsanin mu-
teahhide teslimidir. Bu noktada arsa
sahibinin isbu so6zlesmeden dogan
borcunu eksiksiz ifa edebilmesi, arsa-
nin insaat yapmaya elverisli ve ayip-
siz sekilde teslimi halinde s6z konusu
olabilir. Aksi takdirde, arsayi teslim
edememesi veya etmemesi sebebiyle
arsa sahibinin temerradu ve sorumlu-
lugu s6z konusu olacaktir. Bu hususta
Yargitay'in gorusu de asagidaki karar-
lardaki gibidir:

“Dava, arsa payi karsiligi insaat sozles-
mesinin feshi istemine iliskindir. Taraflar
arasindaki 09.04.2008 tarihli arsa payi
karsiligi insaat sézlesmesinin "teslim za-
mani" baslikli bélumunde, insaatin, ruh-
sat alimindan itibaren 12 ay icinde teslim
edilecegi, sozlesmeden itibaren bes ay
icerisinde ruhsat alinmaz ise bu durumun
arsa sahipleri i¢in hakli bir fesih nedeni
sayilacagl, binanin iki ay i¢cinde bosaltila-
cagi ve yuklenicinin de bu duruma goére
insaat yapacagi kararlastinlmistir. Buna
gore, arsa sahiplerinin 6ncelikli edimi, ar-
sayl insaata elverisli olarak davali yukleni-
ciye teslim etmektir. Bor¢lar Kanunu'nun
81. maddesi uyarinca, iki tarafa borg
yukleyen akitlerde kendi edimini yerine
getirmeyen tarafin, karsi taraftan edimini
yerine getirmesini istemeye hakki bulun-
mamaktadir. Davacilar tarafindan binayi
bosaltmama gerekgesi olarak, binayi bo-
salttiktan sonra oturacaklari yerlerin kira-
sinin davali yuklenici tarafindan ¢dene-
cegi konusunda anlastiklarrileri suralmus
ise de taraflar arasindaki s6zlesmede bu
dogrultuda bir duzenleme bulunmamak-
tadir. Bu itibarla mahkemece, arsa uzerin-
deki binayi s6zlesme tarihinden itibaren
iki ay icerisinde bosaltmaya yonelik edi-
mini yerine getirmeyen davaci arsa sahip-
lerinin, davali yukleniciden teslim ile ilgili
edimini yerine getirmesini istemeleri ve
dolayisiyla bu edimin yerine getirilmedi-
gi gerekgesiyle sozlesmeyi feshetmeleri
haksiz olup, davanin reddi gerekirken,
yanilgili gerekceyle yazili sekilde hukim
tesisi dogru olmamistir.>”

“Dava, arsa payi karsiligi ingaat sdzlesmesin-
den kaynaklanan kira kaybi ve eksik is bede-
linin tahsili istemine iligkindir. Somut olay-
da, arsa sahibi olan davacilarin 23.08.2000
tarihli arsa payi karsiligi insaat sozlesmesi
uyarinca oncelikle arsalarini ingaata el-
verisli sekilde davali yukleniciye teslim
etmedikleri, ihbar olunan E. K. ile yap-
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23.08.2000, that they gave power of attorney
to EK. in accordance with the verbal agree-
ment they made with the notified EK. and
that the construction permit was obtained by
E.K. on 01.03.2001 and the construction was
completed and it was understood that the ti-
tle deed of the independent sections falling
to the share of the defendant was not given
to the defendant. Pursuant to Article 1 of the
TCO, the plaintiffs who did not primarily fulfill
their own obligations do not have the right
to demand the performance of their act from
the other party. In this respect, while the court
should decide to dismiss the case for this rea-
son, it was not correct to make a written judg-
ment based on erroneous reasons.?”

The land owner's obligation to deliver the
land, arising from the contract, includes the
requirement that the said land be delivered
in a suitable condition for construction and
if there is a building to be demolished on the
land subject to the contract, or if there is a
tenant inside the building, the tenant must
be evicted by the land owner, unless other-
wise agreed in the contract. The contractor
has the opportunity to force the landlord in
this regard. The demolition of the old build-
ing should belong to the contractor unless
otherwise agreed. However, in this regard,
an evaluation should be made by taking into
account the interpretation of the contract
between the parties and the concrete event.
For example, if there are some legal actions
to be taken by the land owner regarding the
building to be demolished and the contrac-
tor is not given authorization in this regard, it
should be accepted that the land owner will
be in default”.

b. Liability to Deliver Independent
Sections Made

It is one of the most basic elements of the
contract that the land owner undertakes to
transfer the ownership of the land shares
agreed in the contract concluded between
the parties against the contractor in the con-
struction contract in return for flat. Just as
the land owner agrees to pay a certain price
to the contractor in the contract, he/ she
also commits to the price to be paid here.
The mentioned transfer may be carried out
collectively or in stages, before or after exe-
cution®,

tiklarn so6zlu anlasma dogrultusunda E.
K.'va vekalet verdikleri ve E. K. tarafindan
01.03.2001 tarihinde insaat yapi ruhsati
alinarak, insaatin tamamlandigi ve soz-
lesmeye gore davalinin payina dusen
bagimsiz bélumlerin tapusunun davali-
ya verilmedigi anlasilmistir. TBK'nin 1.
maddesi uyarinca, dncelikli olarak kendi
edimlerini yerine getirmeyen davacilarin
karsl taraftan ediminin ifasini istemeye
haklari bulunmamaktadir. Bu itibarla
mahkemece davanin bu sebeple reddine
karar verilmesi gerekirken, yanilgili ge-
rekceyle yazili sekilde hukum tesisi dog-
ru olmamigtir®.”

Arsa sahibinin s6zlesemeden ileri ge-
len arsayi teslim borcu, s6z konusu ar-
sanin, ingsaat yapmaya elverisli olarak
teslim edilmesi gerekliligini de icer-
mekte olup s6zlesmeye konu arsa Uze-
rinde yikilmasi gereken bina ve bina
icinde de kiracinin bulunmasi halinde,
sozlesmede aksi kararlastirilmadikga,
kiracinin arsa sahibi tarafindan tahliye
ettirilmesi gerekir. Yuklenici bu konu-
da arsa sahibini zorlama imkanina sa-
hiptir. Eski binanin yikilmasi ise, yine
aksi kararlastirilmadik¢ca yukleniciye
ait olmalidir. Ancak bu konuda taraf-
lar arasindaki s6zlegsmenin yorumu ve
somut olay dikkate alinarak degerlen-
dirme yapilmasi gerekir. Ornegin yikil-
masi gereken bina ile ilgili arsa sahibi
tarafindan yapilmasi gereken bir takim
hukuki islemlerin bulunmasi ve bu ko-
nuda da yukleniciye yetki verilmemesi
durumunda, arsa sahibinin temerrude
dustugu kabul edilmelidir’.

b. Meydana Getirilen Bagimsiz
Boélumleri Teslim Borcu

Kat karsiligi ingaat so6zlesmesinde arsa sa-
hibinin yukleniciye karsl taraflar arasinda
akdedilen sozlesmede kararlastirilan arsa
paylarinin mulkiyetini sdzlesmede kararlas-
tinlan sekilde devretme borcu altina girmesi,
sOzlesmenin en temel unsurlarindan biridir.
Nasil ki s6zlesmesinde arsa sahibi, yukleni-
ciye belli bir bedel 6demeyi kabul ediyorsa,
burada da 6deyecedi bedelin taahhudunu
vermektedir. Bahsedilen devir, toptan veya
asamali, ifadan 6nce veya sonra gercekles-
tirilebilir®.
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2. Liabilities of Contractor

a. Liability to Make and Deliver the
Structure

The senior liability of the contractor in the
construction contracts in return for flat is
to complete the construction subject to the
contract and to deliver the independent sec-
tions that will belong to the land owner with-
in the scope of the contract; at this point, the
liability to delivery will be deemed to have
been fulfilled, as a rule, by making an explic-
it or implicit notification of the completion
of the construction to the land owner®. The
moment the liability to deliver is fulfilled, a
situation that is frequently encountered in
practice is the condition that the delivery is
conditional on the occupancy of the build-
ing. Nevertheless, the delivery of the build-
ing and the acceptance of the construction
are also different concepts. Although there
is not any need for a special delivery for the
delivery of the building; the acceptance of
the construction is a declaration of intent
of the land owner that the contractor sees
the building built in accordance with the
contract and will not make any claims of de-
fect'. Therefore, the fact that the indepen-
dent sections have been actually received
by the land owner under the contract does
not necessarily mean that the building has
been accepted as gospel.

b. Duty of Loyalty and Care

Although the contractor's duty of loyalty is
not clearly regulated in the TCO in the con-
text of construction contracts in return for
flat, the obligation of notification of the con-
tractor is regulated broadly in Article 357/3
of TCO. The obligation of notification is a
part of the duty of loyalty and accordingly,
the contractor is obliged to immediately no-
tify the land owner of all situations that may
prevent the completion of the work in full
and at the time agreed in the contract.

At this point, the duty of care view in the con-
text of the construction contract in return for
flat, as Karayalcin states, is to take the behav-
ior of an experienced and expert contractor
as a criterion, as in the measure of a "fore-
sighted businessman" regulated in the TKK
in parallel with this issue™.

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

2. Yuklenicinin Borglari

a. Yapiylt Meydana Getirme ve
Teslim Borcu

Kat karsiligr insaat sozlesmelerinde
yuklenicinin 6ncelikli borcu, sozles-
meye konu ingaati tamamlamak ve
sozlesme kapsaminda arsa sahibine
ait olacak bagimsiz bolumleri arsa
sahibine teslim etmek olup; bu nok-
tada teslim borcu, kural olarak acik
veya Ortulu bicimde ingaatin tamam-
landigina iliskin bildirimin arsa sahi-
bine yapilmasi ile ifa edilmis sayila-
caktir®. Teslim borcunun ifa edildigi
anda, uygulamada siklikla rastlanan
bir durum, teslimin, yapinin iskaninin
alinmasi sartina baglanmasi halidir.
Bununla birlikte; yapinin teslimiile in-
saatin kabult de birbirlerinden farkli
kavramlardir. Yapinin teslim alinmasi
icin 6zel bir teslim iradesine gerek
olmamakla birlikte; insaatin kabulg,
arsa sahibinin, yuklenicinin meyda-
na getirdigi binay1 s6zlesmeye uygun
gordugutne ve ayip iddiasinda bulun-
mayacagina dair bir irade aciklamasi-
dir'®. Dolayisiyla bagimsiz bolamlerin
so6zlesme kapsaminda arsa sahibi ta-
rafindan fiilen teslim alinmis olmasi,
mutlak olarak binanin kabul edildigi
anlamina gelmemektedir.

b. Sadakat ve Ozen Borcu

Kat karsiligi ingaat sozlesmesi baglaminda
yuklenicinin sadakat borcu TBK'da agikca
duzenlenmis olmasa da TBK md.357/3'te
yuklenicinin bildirim yukumluluga genis
bir bicimde duzenlenmistir. Bildirim yu-
kamlulugu, sadakat borcunun bir parcasi
olup buna goére yuklenici, isin s6zlesmede
kararlastirilan zamanda ve eksiksiz bir bi-
¢imde tamamlanmasini engelleyebilecek
tam durumlari arsa sahibine derhal bildir-
mekle yakamluadar.

Bu noktada kat karsiigi insaat sozlesme-
si baglaminda 6zen borcunun géranumu,
Karayalcin'in ifade ettigi Uzere bu hususa
paralel olarak TTK'da duzenlenmis olan “ba-
siretli bir is insan” 6lgusunde oldugu gibi,
tecrubeli ve uzman bir mateahhidin davra-
nis biciminin ol¢u olarak alinmasidir™.
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COMPARISON OF CONSTRUCTION CONTRACT IN RETURN

FOR FLAT AND REVENUE SHARING CONSTRUCTION CONTRACT

I1l. REVENUE SHARING
CONSTRUCTION
CONTRACTS

A. Structure of the Contract

1. Definition and Factors

Revenue sharing construction contracts,
first in our law, came into effect in line with
provision 4/1/¢'? of the Housing Develop-
ment Administration (“TOKI") Tender Regu-
lation on Sales, Transfer, Succession, Lease,
Barter, Limited Real Rights Establishment
and Revenue Sharing for Land Sale (“TOKi
Regulation”), it was defined as “revenue
sharing in return for the sale of land”. This
definition is; “provided that the income is
defined in the specification, the income to
be obtained from the sale of the construc-
tion or parts of the constructions where
the contractor will cover the entire cost of
the project, in accordance with the project
deemed appropriate by the administration,
in the land and/or field owned by the admin-
istration, is the contract between the admin-
istration and the contractor according to the
principles determined in the contract”. Arev-
enue-sharing construction contract accord-
ing to a definition in the doctrine is, “The
contract in which the land owner is obliged
to give representative authority to the con-
tractor regarding the sale of these indepen-
dent sections and to share the income to be
obtained from this sale with the contractorin
return for the contractor's obligation to cre-
ate and sell independent sections” 3.

Hereinbelow, revenue sharing con-
struction contracts entered our law primar-
ily with the TOKi Regulation article and then
started to be concluded by private entities.
Since the revenue sharing construction
contract, like the construction contract in
return for flat, has the nature of a contract
that imposes liabilities on both parties, first
of all, there is an agreement between the
land owner and the contractor and the land
owner is obliged to share the income to
be obtained from the sale of independent
sections based on this agreement. On the
other hand, it includes the elements of con-
struction such as making independent
sections, selling these independent
sections on behalf of the land own-
er and incurring delivery liabilities to
the buyers™.

111. HASILAT
PAYLASIMLI iINSAAT
SOZLESMELERI

A. S6zlesmenin Yapisi

1. Tanimi ve Unsurlari

Hasilat paylasimli insaat sozlesmesi, hu-
kukumuzda ilk olarak, Toplu Konut idaresi
Baskanligi'nin (“TOKI"); Satis, Devir, intikal,
Kiraya verme, Trampa, Sinir Ayni Hak Te-
sisi ve Arsa Satigl Karsiligi Gelir Paylagimi
ihale Yonetmeligi'nin (“TOKi Yonetmeligi”)
4/1/¢ hukmuyle'? uygulamaya gecmis,
“arsa satisi karsiligi gelir paylagimi” olarak
belirtilmis ve tanimi yapilmistir. Bu tanim;
“gelirin sartnamede tanimlanmasi kay-
diyla, idarenin maliki bulundugu arazi ve/
veya arsada, idarenin uygun gorecegi pro-
je uyarinca, muteahhidin proje maliyetinin
tamamini karsilayacagi insaat veya insaat-
larin boélumlerinin satisindan saglanacak
gelirin, sodzlesmede belirlenen esaslara
gore idare ve yuklenici arasinda paylastigi
sozlesmedir.” seklindedir. Doktrindeki bir
tanima gore hasilat paylasimli insaat s6z-
lesmesi, “Yuklenicinin bagimsiz bolumler
meydana getirme ve bunlarin satigini sag-
lama borcuna karsilik, arsa sahibinin bu
bagimsiz boélumlerin satimina iligkin yukle-
niciye temsil yetkisi verme ve bu satistan
elde edilecek geliri yukleniciyle paylasma
borcu altina girdigi s6zlesme”dir™.

Belirtildigi Gzere hasilat paylasimli ingaat s6z-
lesmeleri, hukukumuza oncelikle TOKi Yo-
netmeligi maddesi ile girmis, daha sonra 6zel
hukuk kisileri tarafindan da akdedilmeye bas-
lanmistir. Hasilat paylasimli insaat s6zlesmesi
de tipki kat karsiligr insaat sozlesmesi gibi her
iki tarafa da bor¢ yukleyen bir s6zlesme niteli-
gini haiz oldugundan, dncelikle arsa sahibi ile
yuklenici arasinda bir anlasmanin bulunmasi
ve bu anlagmaya binaen arsa sahibinin bagim-
siz bélumlerin satisindan elde edilecek geliri
paylasma borcu altina girmesi, yuklenicinin
ise insaat yani bagimsiz bolum yapma, ayrica
isbu bagimsiz bolumleri arsa sahibi adina sat-
ma ve alicilara teslim borcu altina girmesi un-
surlarini ihtiva etmektedir™.
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2. Legal Characteristics and
Features

a. Legal Characteristics

A revenue sharing construction contract is
a conclusive contract in terms of its legal
nature™. Since the revenue sharing con-
struction contract is a type of contract that
results in mutual liabilities of both parties
to the contract, it has the characteristics of
a consensual, synallagmatic (reciprocal)
and mixed contract. At this point, the mixed
nature of the revenue sharing construction
contract results from the fact that it contains
the elements of sales, construction, real es-
tate brokerage and ordinary partnership
agreements, which are regulated in the law,
and these elements came together in a way
that the law had not envisaged and formed
a single contract of another type that was
not regulated by the law’6. Thereupon, it is
concluded that the revenue sharing con-
struction contract is a mixed contract under
the heading of anonymous contracts®.

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

2. Hukuki Niteligi ve
Ozellikleri

a. Hukuki Niteligi

Hasilat paylasimli insaat s6zlesmesi, hukuki
niteligi itibariyle oncelikle sonuca katilmali
bir sézlesme turudar™. Hasilat paylasimli
insaat sozlesmesi, sozlesmenin her iki tarafi-
nin da karsilikli bor¢ altina girmesi sonucunu
doguran bir s6zlesme turt oldugundan rizai,
sinallagmatik ve karma nitelikli bir sézlesme
niteligini haizdir. Bu noktada hasilat pay-
lasimli ingaat s6zlesmesinin karma nitelikli
olmasi; kanunda unsurlar duzenlenmis sa-
tig, eser, tasinmaz simsarligi ve adi ortaklik
sozlesmelerinin unsurlarnni ihtiva etmesin-
den ileri gelmekte olup, bu unsurlar kanu-
nun 6ngormedigi sekilde bir araya gelerek
kanunun duzenlemedigi baska tipte tek bir
sozlesme meydana getirmislerdir’®. Bunun
sonucu olarak, hasilat paylasimli insaat s6z-
lesmesinin isimsiz sdzlesmeler Ust baslig
altinda, karma nitelikli s6zlesme oldugu so-
nucuna varilmaktadir".

Thereupon, it is concluded that the revenue sharing construction
contract is a mixed contract under the heading of anonymous

contracts.

Bunun sonucu olarak, hasilat paylasimh insaat sozlesmesinin
isimsiz sozlesmeler iist bashg: altinda, karma nitelikli sozlesme

oldugu sonucuna varilmaktadir.

b. Features

There are many types of revenue sharing
construction contracts used in practice, the
main ones are; “provision for general land

"ou

sale”, “provision for the sale of land with a
minimum income commitment”, “provision
for the sale of land with the condition of
sharing in kind” and “provision for the sale
of land predicting the transfer of shares in

the land registry”.

b. Ozellikleri

Hasilat paylasimli insaat s6zlesmesinin
uygulamada kullanilan ¢cok sayida cesi-
di bulunmakta olup, bunlarin baslicalari;
“genel arsa satisi karsiligl”, “asgari ge-
lir taahhadu iceren arsa satigi karsiigr”,
“ayni paylasim kosulu iceren arsa satisi
karsiligl” ve “tapuda pay devrini 6ngoéren
arsa satisl karsiligi” seklinde tezahur et-
mektedir.
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COMPARISON OF CONSTRUCTION CONTRACT IN RETURN

FOR FLAT AND REVENUE SHARING CONSTRUCTION CONTRACT

i. Revenue Sharing Construction Agree-
ment for Provision for General Land Sale:

A general land sale (promise to sell) revenue
sharing construction contract is the simplest
form of such contracts. Accordingly, the
contractor will build independent sections
on the land provided by the land owner; car-
ry out the necessary activities for their sale,
of which the income from the sale will be
shared between the parties in the manner
and rate agreed in the contract as the inde-
pendent sections are sold"®.

ii. Revenue Sharing Construction Con-
tract for Provision for the Sale of Land with
a Minimum Income Commitment:

The elements of this type of revenue sharing
construction contract are: that the contrac-
tor first builds the independent sections,
markets and sells the independent sections
that are built/to be built on behalf of the land
owner, and undertakes the minimum in-
come to be obtained by the land owner. In
return, it is the land owner's commitment to
transfer the land share corresponding to the
independent sections to the third party buy-
ers and to share the income to be obtained
with the contractor, and ultimately the par-
ties agree on these issues. The contractor, in
accordance with the revenue sharing con-
struction contract, which includes a mini-
mum income commitment formed by these
elements, will be obliged to pay the mini-
mum income it has undertaken against the
landowner, evenif the independent sections
built under the contract have been sold. In
the event that the expected income can-
not be obtained, the contractor is obliged
to make up the difference, but in case he
earns more than the determined minimum
income, this excess income will not be left to
the contractor and will be shared between
the land owner and the contractor at the rate
determined by the parties within the scope
of the contract.

iii. Revenue Sharing Construction Agree-
ment for Provision for the Sale of Land with
the Condition of Sharing in Kind:

The parties to a revenue sharing construc-
tion contract may not want to determine
the revenue sharing ratio while concluding
the contract, considering the possibility that
the independent sections to be built under
the contract may not be sold for a while. In
order to achieve this, if there are any unsold
independent sections after a certain period

i. Genel Arsa Satisi Karsiligi Hasilat Payla-
simliinsaat Sé6zlesmesi

Genel arsa satisl (satis vaadi) hasilat payla-
simli ingaat s6zlesmesi, bu tur sézlesmelerin
en yalin halini olusturmaktadir. Buna goére
yuklenici, arsa sahibi tarafindan saglanan
arsada bagimsiz bolumler meydana getire-
cek, bunlarin satisi icin gerekli faaliyetlerde
bulunacak ve bagimsiz bolumler satildikca,
satigtan elde edilen gelir, sozlesmede karar-
lastinlan sekilde ve oranda taraflar arasinda
paylastirilacaktir®.

ii. Asgari Gelir Taahhtidii iceren Arsa Satisi
Karsiligi Hasilat Paylagimli ingaat Sézleg-
mesi

Bu tUr hasilat paylagimli insaat sozlesme-
lerinin unsurlan 6ncelikle; yuklenicinin ba-
gimsiz bolumleri olusturmasi, olusturdugu/
olusturacagi bagimsiz bolumleri arsa sahibi
adina pazarlayarak bu bolumlerin satigini
yapmasi ve arsa sahibinin elde edecegi as-
gari kazanci Ustlenmesi, buna karsilik arsa
sahibinin de bagimsiz boélumlere tekabul
eden arsa payini aguncu kisi olan alicilara
devretme taahhudu ile elde edilecek ka-
zanci yuklenici ile paylasmasi ve neticede
taraflarin bu hususlarda anlagsmasidir. Bu
unsurlarin bir arada meydana gelerek olus-
turdugu asgari gelir taahhudu iceren hasilat
paylasimli insaat s6zlesmesi uyarinca yukle-
nici, arsa sahibine karsi ustlenmekte oldugu
asgari geliri, sozlesme kapsaminda meyda-
na getirdigi bagimsiz bolumlerin satilmig
olmasina ragmen elde edemese dahi 6de-
mek mecburiyetinde olacaktir. Yuklenicinin
beklenen gelirin elde edilememesi duru-
munda aradaki farki kapatma yukumlalagu
bu kapsamda s6z konusu olmakla beraber,
belirlenmis olan asgari gelirden fazla gelir
elde etmesi halinde, bu fazla gelirin yukleni-
ciye kalmasi s6z konusu olmayacak, bu gelir
sozlesme kapsaminda taraflarca belirlenmis
olan oran Uzerinden arsa sahibi ile yuklenici
arasinda paylasilacaktir.

iii. Ayni Paylasim Kosulu iceren Arsa Satigi
Karsiligi Hasilat Paylasimli insaat Sézles-
mesi

Hasilat paylasimli ingaat s6zlesmesinin ta-
raflar, s6zlesme kapsaminda insa edilecek
olan bagimsiz boélumlerin bir sure satilama-
masi ihtimalini de degerlendirerek hasilat
paylasimi oranini, sézlesme akdedilirken
belirlemek istemeyebilirler. Bunu saglamak
amaciyla, belli bir sure sonunda satilmamis
bagimsiz bolumler olmasi halinde, taraflar
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of time, the parties may terminate the reve-
nue sharing method and decide to share the
unsold independent sections in kind. In this
case, the sharing procedure is often indicat-
ed in the contract.

iv. Provision for the sale of land Predicting
the Transfer of Shares in the Land Registry

In a revenue sharing construction contract
in return for the sale of land (promise to sell),
transfer of a share at the land registry to the
contractor is out of question. The contractor
has a right on the income from the sale of the
independent sections, according to the terms
of the contract. However, it is possible for the
contractor, who has become the partner/seller
of the independent sections to be built/built
with the contract, to request the transfer of
shares at the land registry from the land owner
to third parties that can be defined as custom-
ers, within the terms of the contract.

B. Form of Contract

A revenue sharing construction contract in-
cludes a preliminary contract for real estate
sale in terms of its content. At this point, in
view of the promise to sell the immovable
having the quality of the preliminary con-
tract of the contract regarding the sale of the
immovable, the provision in Article 29/2 of
the TCO, "except for the exceptions stipulat-
ed in the laws, the validity of the preliminary
contract depends on the form of the main
contract to be established in the future"
should be taken into consideration’®. An ex-
ception is stipulated in Article 237/2 of the
TCO, unlike the other preliminary contracts
regarding the promise to sell immovable,
and it is stated that the contract in question
will not be valid unless it is formally drawn
up pursuant to the provision of the law. In
addition, pursuant to Article 60/3 of the NA,
the preliminary contract for real estate sale
is made by notary public through formal
regulation. In this way, it is a condition of
validity that construction contracts based
on income sharing are also made in statuto-
ry form at the notary. Although there is not
a legal regulation, according to the accept-
ed view in practice, preliminary contracts
for real estate sale can also be drawn up by
deed officers at the land registry. Since the
deed officers are authorized to draw up the
main contract, the "potest etiam minus" rule
will apply at this point and they will be able
to draw up the real estate sales promise con-
tract?. As stated in Article 12/2 of the TCO,

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

hasilat paylasimi yontemini sonlandirip,
satilmamig olan bagimsiz bolumlerin ayni
paylasimini kararlastirabilirler. Bu gibi du-
rumlarda paylasma usull de codu zaman
sozlesmede gosterilir.

iv. Tapuda Pay Devrini Ongéren Arsa Satisi
Karsiligi

Arsa satisi (satis vaadi) karsiligi hasilat pay-
lasimli ingaat sozlesmesinde, yukleniciye
tapuda bir pay devri s6z konusu degildir.
Sozlesme kosullarina goére yuklenici ba-
gimsiz bolumlerin satisindan elde edilen
gelir uzerinde hak sahibidir. Ancak s6z-
lesmedeki kosullar dahilinde; insa ettigi/
edecegi bagimsiz bolumlerin saticisi/ orta-
g1 konumuna gelen yuklenicinin, musteri
olarak tanimlanabilecek uguncu Kkisilere
tapuda pay devrini arsa sahibinden talep
edebilmesi sozlesme ile mumkun olmak-
tadir.

B. S6zlesmenin Sekli

Hasilat paylasimli insaat sozlesmesi,
muhteviyati itibariyle tasinmaz satis va-
adi edimi icermektedir. Bu noktada ta-
sinmaz satis vaadinin, tasinmaz satisina
iliskin sdzlesmenin 6n sézlesmesi niteli-
gini haiz oldugu g6z 6nune alindiginda,
TBK madde 29/2'de yer alan “kanun-
larda 6n gorulen istisnalar disinda, 6n
sozlesmenin gecerliligi ileride kurulacak
asil sozlesmenin sekline bagldir” huk-
muU nazara alinmalidir’®, Taginmaz satig
vaadine iliskin TBK madde 237/2'de di-
ger on sozlesmelerden farkli olarak bir
istisna ongorulmustur ve kanun hukmu
uyarinca s6z konusu soézlegsmenin resmi
sekilde duzenlenmedikce gecerli olma-
yaca@i belirtilmistir. Ayrica NK madde
60/3’e gore de tasinmaz satis vaadi s6z-
lesmesi resmi sekilde duzenleme yoluy-
la noterler tarafindan yapilir. Bu suretle,
gelir paylasimina dayali insaat s6zlesme-
lerinin de noterde duzenleme seklinde
yapilmasi bir gecerlilik sarti olarak karsi-
miza ¢ikmaktadir. Kanuni bir duzenleme
olmamakla beraber, uygulamada kabul
edilen goruse gore, tasinmaz satis vaadi
sozlesmeleri tapuda tapu sicili memurla-
ri tarafindan da duzenlenebilmektedir.
Tapu sicil memurlari ana sézlesmeyi du-
zenlemeye yetkili olmalari sebebiyle bu
noktada “potest etiam minus” kurali ge-
cerli olacak ve tasinmaz satig vaadi s6z-
lesmesini de duzenleyebileceklerdir?.
TBK madde 12/2’de de belirtildigi uze-
re kanunda sozlesmeler icin 6ngorulen
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COMPARISON OF CONSTRUCTION CONTRACT IN RETURN

FOR FLAT AND REVENUE SHARING CONSTRUCTION CONTRACT

since the form stipulated for the contracts in
the law is a validity condition, the contracts
concluded without complying with the form
stipulated in the TCO will be null and void?".
Thus, everyone has to act in good faith in
exercising their rights and performing their
obligations?2. According to this principle,
which is the general rule of human relations
in society, the argument that it will not have
legal consequences is not heard against in-
valid contracts whose acts are performed?:.

C. Obligations of the Parties

1. Obligations of the Contractor

sekil, gecerlilik sarti oldugundan, Turk
Borclar Kanunu’nda o6ngoérulen sekle
uyulmaksizin kurulan sozlesmeler kesin
hukumsuz olacaktir?'. Nitekim herkes
haklarini kullanmakta ve borglarini ifa et-
mekte iyi niyetle hareket etmek zorunda-
dir?2, Toplumda insan iliskilerinin genel
kurali olan bu ilkeye gore, edimleri ifa
edilen gecersiz sozlesmelere karsi, daha
sonra hukuki sonu¢ dogurmayacagi sa-
vunmasi dinlenmez?3,

C. Taraflarin Borglan

1. Yuklenicinin Borclari

a. Obligation to Complete and
Deliver the Construction

Because of the fact that the revenue shar-
ing construction contract is basically a con-
struction contract, the most basic obliga-
tion of the contractor is the completion and
delivery of the construction owed under
the concluded contract. At this point, the
contractor's performance of the said obliga-
tion means that the independent section in
question is left to the right owner in such a
way that it can be used within the scope of
the contract. Accordingly, the delivery obli-
gation consists of making it suitable for use
in accordance with the purpose for which it
was designated and notification of this upon
completion of construction.

b. Duty of Loyalty and Care

The contractor's duty of loyalty and care
to the land owner is not limited to the con-
struction obligation; it also applies to the
marketing and sale of independent sec-
tions made within the scope of the con-
tract. At this point, the contractor is under
the obligation to protect and watch over
the interests of the land owner. Therefore,
the contractor is obliged to act in favor of
the landlord within the scope of this con-
tract and to refrain from actions that will
cause the land owner harm?4,

“Regarding the contractor's duty of loyalty
and care in a revenue sharing construction
contract, the aforementioned relevant provi-
sions of the construction contract find appli-
cation by analogy in terms of the contractor's
obligation to construct the structure agreed
in the contract. Again, the contractor is under
the obligation of the representative to show

a. insaati Bitirme ve Teslim
Borcu

Hasilat paylagimli ingaat s6zlesmesi temel-
de bir ingaat s6zlesmesi olmasi sebebi ile
yuklenicinin en temel borcu, akdedilen
sozlesme kapsaminda borg¢landigl insa-
atl tamamlamasi ve teslim etmesidir. Bu
noktada yuklenicinin s6z konusu edilen
borcunu geregince ifa etmesi, s6z konusu
bagimsiz bolumun, s6zlesme kapsaminda
kullanilmaya imkan saglanacak sekilde
hak sahibine birakilmasi anlamini tagimak-
tadir. Buna gore teslim borcu, insaatin ta-
mamlanmasi suretiyle, 6zgulendigi amaca
uygun sekilde kullanilmaya uygun hale
getirilmesi ve bunun bildirilmesi unsurla-
rindan olugsmaktadir.

b. Sadakat ve Ozen Borcu

Yuklenicinin arsa sahibine karsi olan sa-
dakat ve 6zen borcu yalnizca insaat borcu
ile sinirli olmayip; ayni zamanda so6zlesme
kapsaminda yapilan bagimsiz boélumlerin
pazarlanmasi ve satilmasi noktasinda da ge-
cerlidir. Bu noktada yuklenici, arsa sahibinin
menfaatlerini korumak ve goézetmek borcu
altindadir. Dolayist ile yuklenici, bu sézlesme
kapsaminda arsa sahibi yararina sonuclana-
cak davraniglarda bulunmak ve arsa sahibi-
nin zararina sebebiyet verecek hareketler-
den sakinmakla yakumluduar?,

“Hasllat paylasimli insaat sozlesmesinde
yuklenicinin sadakat ve 6zen borcu ile ala-
kali olarak eser s6zlesmesinin bahsedilen
ilgili hukumleri, yuklenicinin, sdzlesmede
kararlastirilan yaply! insa etmesi borcu ba-
kimindan kiyasen uygulama alani bulmak-
tadir. Yine yuklenici, bagimsiz boélumlerin
pazarlanmasi ve satilmasi ile ilgili olarak,

198 GSI ARTICLETTER

the prices of the independent sections with re-
gard to the marketing and sale of the indepen-
dent sections”?. The contractor is obliged to
act at the stages of negotiating the prices, mar-
keting and selling the independent sections
to the buyers by taking into account the inter-
ests of the land owner, as well as themselves.

c. Obligation for the Presentation
and Sale of Independent Sections
Built/ To be Built

Revenue sharing construction contracts ac-
tually includes an element of the brokerage
contract regulated in Article 520 of the TCO
as it includes the contractor's act of market-
ing and selling the independent sections
built/ to be built. It is not possible for the
contractor to completely get out of obliga-
tions under this contract by constructing the
agreed structure by complying with the ob-
ligation of due care and loyalty, and has the
obligation to perform the necessary activity/
activities to market and sell the independent

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

vekilin bagimsiz bolumlerin fiyatlarinin gos-
terecedi 6zeni gosterme borcu altindadir”?s,
Bagimsiz bolumlerinin fiyatlarinin alicilara
icabl, pazarlanmasi ve satilmasi safhalarinda
yuklenici, kendisinin oldugu gibi arsa sahi-
binin menfaatlerini dikkate almak suretiyle
hareket etmek mecburiyetindedir.

c. insa Edilmis/ Edilecek Bagimsiz
Boélumlerin Tanitimi ve Satislarinin
Yapilmasi Borcu

Hasilat paylagimliingaat s6zlesmesi, yukleni-
cinin insa edilmis/ edilecek bagimsiz bolum-
lerin pazarlanmasi ve satiglarinin yapilmasi
edimini de icinde bulundurmasi sebebi ile
aslinda TBK madde 520'de duzenlenen
simsarlik s6zlesmesinin bir unsurunu da ih-
tiva eder. Yuklenicinin; kararlastinlmis olan
yaply! gerekli 6zen ve sadakat yukumlulu-
gune uymak suretiyle insa ederek isbu s6z-
lesme kapsamindaki borglarindan tamamen
kurtulmasi mumkuan olmayip, sézlesmenin
asil amaci olan gelir elde etme maksadinin

According to this principle, which is the general rule of human
relations in society, the argument that it will not have legal
consequences is not heard against invalid contracts whose acts are

performed.

Toplumda insan iliskilerinin genel kurali olan bu ilkeye gore,
edimleri ifa edilen gecersiz sozlesmelere karsi, daha sonra
hukuki sonuc¢ dogurmayacagl savunmasi dinlenmez.

sections built by complying with the duty of
care and loyalty in order to achieve the pur-
pose of earning income, which is the main
purpose of the contract. The appearance
of the duty of loyalty and care imposed on
the contractor under the contract, within the
scope of this obligation, is that the contrac-
tor must personally fulfill his obligation to
mediate the sales contract.

Even if it is the contactor’s obligation, there
are no obstacles for the landowner to carry
out transfer transactions by means of find-
ing the people who will buy the indepen-
dent sections within the scope of the reve-
nue sharing construction contract as long
as it complies with the provisions of the reve-
nue sharing construction. As a rule, the sale

saglanabilmesi yolunda 6zen ve sadakat
yukumlulugune uymak suretiyle inga etmis
oldugu bagimsiz bolumleri pazarlamak ve
satiglarini saglamak icin gerekli faaliyet/leri
gosterme borcu bulunmaktadir. Sézlesme
kapsaminda yukleniciye yuklenen sadakat
ve 6zen yukamlulugunun, isbu borg kap-
samindaki goérunumu, yuklenicinin satis
sOzlesmesine aracilik etme yukumlalaganu
bizzat yerine getirmesi gerekliligidir.

Hasilat paylasimli insaat s6zlesmesi kapsa-
minda bagimsiz bolumleri satin alacak kisi-
leri bulmak, kural olarak yuklenicinin borcu
olsa da, arsa sahibinin de hasilat paylasimli
insaat sozlesmesi hukumlerine riayet etmek
suretiyle devir islemleri gerceklestirmesinin
o6nunde bir engel yoktur. Zira bu s6zlesme
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COMPARISON OF CONSTRUCTION CONTRACT IN RETURN

FOR FLAT AND REVENUE SHARING CONSTRUCTION CONTRACT

of independent sections within the scope of
this contract is carried out by the contractor
by proxy to the land owner. The land owner
gives power of attorney to the contractor for
the realization of the sales.

IV. COMPARISON OF THE
CONTRACTS

A. Similar Features

The similarities between construction
contracts in return for flat and revenue
sharing construction contracts in terms
of the features described in the article
are manifested in their legal qualities,
elements and obligations to the parties.
The similarities of the said contracts
in terms of their legal qualities are that
both contracts are onerous and mixed
contracts that impose liabilities on both
parties. The similarities between the two
contracts, which are the subject of the
article, in terms of the liabilities imposed
on the parties, appear in the points of
duty of loyalty and care, the obligation
to deliver the independent sections ac-
cording to the contract, warranter liabil-
ity, considering that the contracts con-
tain the elements of both the contract of
construction, and the contract of sale of
the immovable.

B. Differences

Although construction contracts in return
for flat and revenue sharing construction
contracts have some similarities in certain

r" -~

kapsaminda bagimsiz bélumlerin satigi ku-
ral olarak arsa sahibine vekaleten yuklenici
tarafindan gerceklestirilir. Satislarin gercek-
lestirilebilmesi icin arsa sahibi yukleniciye
vekalet vermektedir.

IV. SOZLESMELERIN
KARSILASTIRILMASI

A. Benzer Ozellikler

Kat karsiigi insaat sozlesmeleri ile hasilat
paylasimli ingaat sozlesmelerinin makalede
anlatilan 6zellikler baglaminda benzerlikleri;
hukuki nitelikleri, unsurlan ve taraflara yukle-
digi borglar noktalarinda tezahur etmektedir.
S6z konusu sozlesmelerin hukuki nitelikleri
noktasinda benzerlikleri, oncelikle iki soz-
lesmenin de her iki tarafa da borg yukleyen,
ivazli ve karma nitelikte s6zlesmeler olmasidir.
Makaleye konu her iki s6zlesmenin taraflara
yukledigi borclar noktasinda benzerlikleri;
sadakat ve 6zen borcu, bagimsiz bélumlerin
sOzlesmeye gore teslim edilmesi borcu, ayiba
karsi tekefful borcu noktalarinda tezahur et-
mektedir. S6z konusu sozlesmelerin, taraflara
yukledigi borglar noktasinda benzerlikleri ise,
sozlesmelerin hem eser sdzlesmesi hem de
tasinmaz satigl s6zlesmesinin unsurlariniihtiva
ettikleri de nazara alindiginda; yuklenicinin ba-
gimsiz bolum ya da bolumler insa etmesi, arsa
sahibinin mulkiyeti devretmesi ve taraflarin bu
konuda anlagsmasidir.

B. Farklliklar

Kat karsiigi insaat sozlesmeleri ile hasilat
paylasimli insaat sézlesmeleri, sayilmis ol-

'
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aspects, they also contain different features
from each other in many aspects. First of all,
in construction contracts in return for flat,
unlike revenue sharing construction con-
tracts, there is not a common will between
the parties regarding the sharing of the
profit or revenue?. This difference actually
occurs in terms of the purposes of the con-
tracts in question at the stage of establish-
ment. The revenue sharing construction
contract resembles an ordinary partnership
contract established between the parties in
this respect?. Another difference between
the relevant contract types is manifested in
the losses that arise/ may arise in the deliv-
ery of the independent sections built within
the scope of the contracts. In the construc-
tion contract in return for flat, if the indepen-
dent sections that the contractor is obliged
to build are purchased by third parties, the
third party will not be able to claim any rights
from the land owner if the delivery obligation
arising from the said sale is not fulfilled. On
the contrary, in a revenue sharing construc-
tion contract, in case the contractor refrains
from delivery and the independent section
or sections are delivered in a defective, late
and incomplete manner the landlord will
also be jointly liable against third parties
within the scope of Article 638/3 of the TCO,
since the joint will of the parties regarding
income sharing is an ordinary partnership.

In addition, another significant difference
between the two types of contracts is the
transfer of ownership of the independent
sections subject to the contract. In the con-
struction contract in return for flat, the land
owner undertakes to transfer the indepen-
dent sections determined by the contract
to the contractor at the land registry. On
the other hand, in the revenue sharing con-
struction contract, the land owner does not
have any transfer obligation to the contrac-
tor?, As a rule, in the context of the part to
be transferred, some of the independent
sections will be transferred to the contractor
in the construction contract in return for flat,
whereas in the revenue sharing construc-
tion contract, there is not a transfer of the in-
dependent sections to the contractor. In ad-
dition, in the construction contract in return
for flat, the land owner has the right to use or
lease the independent sections that belong
to him under the contract, while in the rev-
enue sharing construction contract, since
the income obtained after the sale of the in-
dependent sections will be shared between
the parties, the landlord cannot benefit from
the independent sections in this way?°.

KAT KARSILIGI INSAAT SOZLESMESI ILE HASILAT
PAYLASIMLI INSAAT SOZLESMESI KARSILASTIRMASI

dugu uzere belli yonlerden birtakim benzer-
likler tasisalar da birgok yonden de birbirle-
rinden farkli ozellikler ihtiva etmektedirler.
Oncelikle kat karsiligi insaat sézlesmelerin-
de, hasilat paylasimli insaat s6zlesmelerinin
aksine kazancin yahut hasilatin paylasilma-
sina dair taraflar arasinda ortak bir iradenin
ortaya konmasi s6z konusu degildir?. Bu
farklilik, aslinda s6z konusu sozlesmelerin
kurulma asamasindaki amaclari noktasinda
meydana gelmektedir. Zira hasilat paylagim-
ll ingaat s6zlesmesi bu yonden, taraflar ara-
sinda kurulan bir adi ortaklik s6zlesmesini
andirmaktadir?. ilgili sozlesme turleri ara-
sindaki farklardan bir digeri ise, s6zlesmeler
kapsaminda meydana getirilen bagimsiz
bolumlerin tesliminde dogan/ dogabilecek
zararlar noktasinda tezahur etmektedir. Kat
karsiligi insaat s6zlesmesinde, yuklenicinin
insa etmekle yukumlu oldugu bagimsiz bo-
lamlerin Gguncu kisilerce satin alinmasi ve
s0z konusu satimdan dogan teslim borcu-
nun yerine getirilmemesi halinde tguncu
kisinin, arsa sahibinden herhangi bir hak
talep etmesi s6z konusu olamayacaktir.
Buna karsilik hasilat paylagimli insaat sozles-
mesinde, taraflarin gelir paylasimina iligkin
ortak iradeleri bir adi ortaklik niteligini haiz
oldugundan; yuklenicinin teslimden kacgin-
masi, bagimsiz bolum veya bolumleri ayipli,
gec ve eksik bir bigcimde teslim etmesi duru-
munda Ucuncu kisilere karsi arsa sahibi de
TBK madde 638/3 kapsaminda muteselsilen
sorumlu olacaktir.

Bunun yaninda iki s6zlesme turu arasindaki
bir diger belirgin fark ise, sdzlesme konusu
bagimsiz bolumlerin malkiyetinin devri hu-
susudur. Kat karsiligi insaat so6zlesmesinde
arsa sahibi, s6zlesme ile belirlenen bagimsiz
bolumleri tapuda yukleniciye devretmeyi
taahhat eder. Buna karsilik hasilat payla-
simli insaat so6zlesmesinde arsa sahibinin
yukleniciye karsi herhangi bir devir yukam-
lalugu s6z konusu olmayacaktir?®, Kural
olarak devredilecek kisim baglaminda kat
karsiigr insaat sozlesmesinde yukleniciye
bagimsiz boélumlerin bir kismi devredilecek-
ken, hasilat paylasimli ingaat sdzlesmesinde
bagimsiz boélumlerin yukleniciye devri s6z
konusu olmamaktadir. Ek olarak kat karsiigi
insaat sozlesmesinde arsa sahibi; sdzlesme
kapsaminda kendisine ait olan bagimsiz bo-
lamler uzerinde kullanma veya kiraya verme
hakkina sahipken, hasilat paylasimli ingaat
sOzlesmesinde, bagimsiz bolumlerin satigl
akabinde elde edilen gelir taraflar arasinda
paylasilacak oldugundan, arsa sahibinin ba-
gimsiz bolumlerden bu sekilde yararlanmasi
s6z konusu olmamaktadir?®.
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COMPARISON OF CONSTRUCTION CONTRACT IN RETURN

FOR FLAT AND REVENUE SHARING CONSTRUCTION CONTRACT

The revenue sharing construction contract
was first started to be implemented in line
with the TOKi Regulation and it began to
be concluded by private law subjects in the
following process. Thereafter, although the
revenue sharing construction contract was
initially planned to be concluded between the
administration and the private law subject, it
started to be made between private law sub-
jects since it is a mechanism that can be used
by every land owner and contractor later on*°.
On the contrary, there is not a historical devel-
opment of the construction contracts in return
for flat originating from the administration.

V. CONCLUSION

In this article, the features of construction con-
tracts in return for flat and revenue sharing
construction contracts are mentioned and in
the context of these features, the similarities
and differences of the contracts are pointed
out. Although construction contracts in return
for flat have been used for a longer time than
revenue sharing construction contracts, to-
day, both contract types are preferred to meet
the different demands of land owners and
contractors in terms of building independent
sections. Although the two types of contracts
are parallel to the point of making indepen-
dent sections, they differ from each other in
the context of the transfer of ownership of
the independent sections that are basically
built and the sharing of the income from the
sale of the independent sections between the
parties. When an evaluation is made in terms
of the interests of the parties, especially in the
revenue sharing construction contract, the
contractor is jointly liable with the land own-
er under the TCO in case the contractor does
not fulfill the act of creating independent sec-
tion(s) for which he is contractually responsi-
ble, orif he/ she fulfills it in a deficient/defective
manner in the revenue sharing construction
contract. The land owner not being able to use
or lease the sections left to him/ her within the
scope of the contract can be handled as a situ-
ation against the land owner within the scope
of revenue sharing construction contract. In
a revenue sharing construction contract, the
fact that the sale of independent sections is
on the contractor as a rule may be seen as a
separate responsibility for the contractor, but
may be a convenience for the land owner. In
general, the primary goal of the contractoris to
sell the independent sections in the early term
and to meet the construction expenses on
this wise. In return, since the land owner aims
at the maximum income he can obtain from

Hasilat paylasimli ingaat sozlesmesi ilk
olarak, TOKi Yonetmeligi dogrultusunda
uygulanmaya baslamis, takip eden surec
icerisinde 6zel hukuk sujeleri tarafindan da
akdedilmeye baslanmistir. Buna gore hasi-
lat paylagimli insaat s6zlesmesi baslangigta
idare ile 6zel hukuk sujesi arasinda akdedil-
mesi planlanarak ortaya ¢cikmis olsa da daha
sonrasinda her arsa sahibi ve yuklenici tara-
findan kullanilabilecek bir mekanizma olma-
sI sebebi ile 6zel hukuk sujeleri arasinda da
yapilmaya baslanmistir®®. Buna karsilik kat
karsiligi insaat sozlesmelerinin idare kaynak-
L bir tarihsel gelisimi s6z konusu degildir.

V.SONUC

Makalede kat karsiligi ingaat sozlesmeleri ile
hasilat paylasimli insaat sdzlesmelerinin 6zel-
liklerinden bahsedilmis, bahsedilen bu 6zel-
likler baglaminda sozlesmelerin benzerlikleri
ve farkliliklarina dikkat ¢ekilmistir. Kat karsilig
ingaat sozlesmeleri, hasilat paylasimli insa-
at sozlesmelerine gére daha uzun zamandir
kullaniiyor olmakla beraber gunamuzde iki
sozlesme tipi de arsa sahibi ve yuklenicilerin
bagimsiz bolumlerin  meydana getirilmesi
noktasinda farkli taleplerini karsilama yolunda
tercih edilmektedir. iki sozlesme turd, aslinda
bagimsiz bolumler meydana getirmek mak-
sadi noktasinda paralel olsa da temelde insa
edilen bagimsiz bélumlerin mulkiyetinin dev-
rinin gegisi ve bagimsiz bélumlerin satisindan
elde edilen gelirin taraflar arasindaki paylagimi
baglamlarinda birbirlerinden ayrlmaktadir.
Taraflarin menfaatleri agisindan bir degerlen-
dirme yapildiginda; 6zellikle hasilat paylagimli
ingaat sozlesmesinde yuklenicinin akdi so-
rumlulugu olan bagimsiz boélum/ler meyda-
na getirme edimini yerine getirmemesi veya
eksik/ ayipli bicimde yerine getirmesi halinde
arsa sahibiyle birlikte TBK kapsaminda mute-
selsilen sorumlu olmas, isin niteligi itibariyle
hasilat paylasimli insaat so6zlesmesinde arsa
sahibinin s6zlesme kapsaminda kendisine bi-
rakilan bolumlere iliskin kullanma veya kiraya
verme tasarrufunda bulunamayacak olmasi
hususlari, hasilat paylasimli insaat s6zlesme-
si kapsaminda arsa sahibi aleyhine durumlar
olarak ele alinabilir. Hasilat paylagimli ingaat
sOzlesmesinde bagimsiz bolumlerin satisinin
kural olarak yuklenicinin tGzerinde olmasi ise
yuklenici icin ayrnica sorumluluk olarak goru-
lebilecekken arsa sahibi acisindan bir kolaylik
arz edebilir. Genel olarak yuklenicinin dncelikli
hedefi bagimsiz bolumlerin erken vadede sa-
tilmasi ve ingaat giderlerinin bu vesileyle karsi-
lanmasidir. Buna karsilik arsa sahibi bagimsiz
bolumlerden elde edebilecegi maksimum ge-
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the independent sections, the early sale will
not be as important as it is for the contractor.
For this reason, in the construction contract
in return for flat, the contractor will be able to
decrease the value of the independent sec-
tions belonging to the land owner by selling
the independent sections at a lower price than
the land owner intends to sell. When making a
contract between the parties, the relevant pro-
visions may be included in the contract in or-
der to eliminate this possibility. By evaluating
the concrete event, the demands, needs and
priorities of the parties, both contract types
can be used for both the land owner and the
contractor.
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