PART 2

FUNDAMENTAL RIGHTS
PROVIDED TO INVESTORS
UNDER THE AGREEMENT ON
PROMOTION, PROTECTION
AND GUARANTEE OF
INVESTMENTS AMONG
MEMBER STATES OF THE
ORGANISATION OF THE
ISLAMIC CONFERENCE

ISLAM KONFERANSI
TESKILATINA UYE ULKELER
ARASINDA YATIRIMLARIN
TESVIKI, KORUNMASI VE

GARANTI EDILMESI ANLASMASI

TAHTINDA YATIRIMCIYA
SAGLANAN TEMEL HAKLAR

BEKIR BERA GOKSU
AYSE ZEYNEP DEMIRCAN

ABSTRACT

The Agreement On Promotion, Protection And
Guarantee Of Investments Among Member States
Of the Organisation Of the Islamic Conference
("OIC Agreement”), which was accepted in June
1981, signed by Turkey in 1987 and ratified in Feb-
ruary 1991, provides some fundamental rights and
opportunities to foreign investors who are citizens
of the members of the Organization of the Islamic
Conference (“OIC"), an international organization
recognized as a legal entity under international
law. Standards such as the most-favored-nation
registration, national treatment for foreign inves-
tors, and fair and equal treatment, which are based
on mutual protection and promotion agreements
in international law, are also based on the OIC
Agreement. The investments of foreign investors,
who are citizens of member countries, in the host
country and the investor’'s personality have been
provided with legal protection and rights, which
are important in international investment law,
under the said OIC Agreement, which will be ex-
plained in detail below.

KEYWORDS

ORGANIZATION OF THE ISLAMIC
CONFERENCE, DISPUTE
RESOLUTION, INVESTOR,
FUNDAMENTAL RIGHTS AND
OPPORTUNITIES.

OZET

Uluslararasl hukuk tahtinda tuzel kisiligi oldugu kabul
edilen, uluslararasi bir teskilat olan Islam isbirligji Teski-
lat’'nin (“IIT") Haziran 1981'de kabul edilen, 1987 yilinda
da Turkiye tarafindan imzalanan ve Subat 1991'de ise
onaylanan Islam Konferansi Teskilatina Uye Ulkeler Ara-
sinda Yatinmlarin Tesviki, Korunmasi ve Garanti Edilme-
si Anlasmasi ("IKT Anlagsmasi”), IIT ulkelerinin vatandasi
konumunda olan yabanci yatirmcilara bazi temel hak ve
imkanlar saglamaktadir. Uluslararasi hukukta yatinmlarin
karsilikli korunmasi ve tesviki anlasmalarinda temel ali-
nan en cok gozetilen ulus (most-favored-nation) kaydi,
yabanci yatirmciya milli muamele, adil ve esit muamele
gibi standartlar IKT Anlasmasi'nda da temel alinmis ve
uye ulkelerin vatandasi konumunda olan yabanci yati-
nmcinin ev sahibi ulkede yapacad yatinmlarina ve ya-
tnmeinin sahsina s6z konusu IKT Anlasmasi nezdinde
asagida detaylariyla acgiklanacak olan uluslararasi yati-
nm hukukunda 6nem arz eden yasal koruma ve haklar
saglanmistir.

ANAHTAR KELIMELER

ISLAM KONFERANSI TESKILATI,
UYUSMAZLIKLARIN COZUMU,
YATIRIMCI, TEMEL HAK VE
IMKANLAR.
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In our article, the opportunities provided by the investment agreement to the investors
of the contracting states will be summarized by examining the protection and dispute
resolution mechanisms.

Makalemizde soz konusu yatirim anlasmasinin, akit devletlerin yatirimcilaria sagladigi
imkanlar, koruma ve uyusmazlik coziim mekanizmalar: incelenerek ozetlenecektir.
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1 Prof. Dr. Selahaddin Bakan, “Or-
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islam Isbirligi Teskilat'nin  Etkinligi
Uzerine Bir Degerlendirme”, Uluslar-
arasi Yonetim Akademisi Dergisi, 2021,
C.4,V.1,p. 84.

2 Prof. Dr. Selahaddin Bakan, “Or-
tadogu’da Bir Bolgesel Orgut Olarak,
islam Isbirligi Teskilat'nin  Etkinligi
Uzerine Bir Degerlendirme”, Uluslar-
arasi Yonetim Akademisi Dergisi, 2021,
C.4, V.1, p. 80-86.

I.INTRODUCTION

First of all, it should be stated that “region-
al organizations established under interna-
tional law, although they have many social,
political and economic functions, the most
important function is their role in maintain-
ing peace, economic and political stability in
a relevant region and the dialogue between
the countries in the relevant region. States
have come together under the roof of re-
gional unions in order to emphasize cooper-
ation instead of competition by combining
their potentials in the international arena™.”.
Since the beginning of the twentieth centu-
ry, the need for a cooperation in the Islamic
world has begun to emerge due to the com-
mon values they adopt due to their beliefs,
as well as political and economic reasons.
The OIC was established with the aim of
ending this need and strengthening its role
in the international arena by ensuring a uni-
ty in the "Islamic" world, especially in eco-
nomic terms.

Within this structure, it is aimed to strength-
en the relations between member states by
signing many agreements in various fields,
and with this union, increase the role of the
member states in world trade. One of these
agreements is the OIC Agreement, to which
our country is also a party. In our article, the
opportunities provided by the investment

I. GIRIS

Oncelikle ifade etmek gerekir ki, ulusla-
rarasi hukuk tahtinda kurulmus bolge-
sel nitelikli 6rgutlerin, sosyal, siyasal ve
ekonomik bir¢ok islevi olmakla birlikte
en 6nemli islevi; bir ilgili bélgede baris,
ekonomik ve politik istikrar ve ilgili bol-
gede yer alan ulkeler arasindaki diyalo-
gun korunmasindaki roludur. Uluslarara-
sI arenada potansiyellerini birlestirerek
rekabet yerine is birligi vurgusunu 6ne
cikarmak icin devletler bolgesel birles-
meler catisi altinda bir araya gelmistir”.
inanclari dolayisiyla gozettikleri ortak
degerler, yasal ve ekonomik nedenlerle
islam dunyasinda bir is birligine yirmin-
ci yuzyilin basindan itibaren ihtiya¢c du-
yulmaya baslanmistir. Bu ihtiyacin son-
lanmasi ve “islam” dunyasinda 6zellikle
ekonomik acidan bir birligin saglanarak,
uluslararasi alandaki rollerinin guglendi-
rilmesi hedefleriyle iIT kurulmustur.

Olusturulan bu yapi nezdinde, tye olan
devletler arasinda cesitli alanlarda
bircok anlasma akdedilerek iliskilerin
guclendirilmesi, tye devletlerin bu bir-
lik dolayisiyla 6zellikle dunya ticaretin-
deki rollerinin artirilmasi hedeflenmis-
tir. Bu anlagmalardan biri de, tlkemizin
de tarafi oldugu, IKT Anlasmasi’dir.
Makalemizde s6z konusu yatirim anlas-
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agreement to the investors of the contract-
ing states will be summarized by examining
the protection and dispute resolution mech-
anisms.

I1. ORGANISATION OF

ISLAMIC COOPERATION
(ORGANIZATION OF THE
ISLAMIC CONFERENCE)

A. History

OIC is is an international organization with
international legal personality founded in
1969 in Rabat, the capital of Morocco, con-
sisting of 57 member states, to gather Islam-
ic countries under its roof.

The reaction in the Islamic World against
the occupation of Jerusalem, one of the
most holy sites for Muslims, by Israel after
the 1967 war between the Arab states and
Israel, increased the desire of Muslim coun-
tries to act in close cooperation witheach
other. As a result of this need, the first Islam-
ic Summit Conference was held in Rabat in
September 1969, upon the joint call of King
Faisal of Saudi Arabia and King Hassan of
Morocco. With the decision taken at said
conference, the Organization of the Islamic
Conference was established?

masinin, akit devletlerin yatirimcilarina
sagladigi imkanlar, koruma ve uyus-
mazlik ¢6zum mekanizmalari incelene-
rek 6zetlenecektir.

Il.iSLAM iSBIiRLIiGI
TESKILATI (iSLAM
KONFERANSI
TESKILATI)

A. Tarihce

iiT, Eylul 1969 tarihinde Fas’in baskenti Ra-
bat'ta toplanip islam ulkelerini gatisi altin-
da toplamak Uzere kurulan 57 Uyeye sahip,
uluslararasi hukuk tazel kisiligini haiz bir
uluslararasi teskilattir.

Arap devletleri ve israil arasinda 1967 yilin-
da yasanan savas sonrasi Muslumanlarin
kutsal meskenlerinin israil tarafindan isgal
edilmesi eylemine karsi islam Alemi tara-
findan olusan tepki, Musluman ulkelerin
birbirlerine, yakinlik ve isbirligi icerisinde
davranma istegini arttirmistir. Bu gereksinim
sonucunda, Fas Krali Hasan ve Suudi Ara-
bistan’in o déonemdeki Krali Faysal'in ortak
daveti tizerine islam Zirve Konferansi ilk kez
Eylul 1969'da Rabat'ta duzenlenmis ve bu
konferansta alinan kararla islam Konferansi
Orguta kurulmustur?.
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tion (OIC)”, Ministry of Foreign Affairs
of the Republic of Turkey, Internation-
al Organization Tag.

4 Burkina Faso, Cameroon, Egypt,
Republic of Gabon, Gambia, Guinea,
Republic of Indonesia, Iran, Irag, Jor-
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Morocco, Oman, Pakistan, Palestine,
Qatar, Saudi Arabia, Senegal, Somalia,
Sudan, Syria, Tajikistan, Tunisia, Tur-
key, the Republic of Uganda and the
United Arab Emirates.
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In the ongoing process, the name of this
organization, which was established as the
Organization of the Islamic Conference,
was changed to the Organization of Islamic
Cooperation at the 38th Council of Foreign
Ministers heldin June 20113.

I1l. THE AGREEMENT

ON PROMOTION,
PROTECTION AND
GUARANTEE OF
INVESTMENTS AMONG
MEMBER STATES OF THE
ORGANISATION OF THE
ISLAMIC CONFERENCE

A. International Investment
Agreements

International  Investment  Agreements
("IlAs") are agreements signed between
states, aiming to encourage and protect the
investments to be made in mutually con-
tracting countries and the investor, and in
which the relevant rules are regulated. With
these agreements, the investors of the coun-
tries that are party to the agreement will be
able to make their investments, knowing the
rights and guarantees they have in foreign
countries.

IlAs are of great importance for investors in
terms of protecting fundamental rights and
freedoms in the investee country within the
framework of international law, determining
the conditions of expropriation and nation-
alization transactions that can be made by
the host state, and international arbitration
conditions in the resolution of disputes.

Devam eden surecte, islam Konferansi Or-
gutu adiyla kurulan bu organizasyonun
ismi 2011 Haziran ayinda 38. Disisleri Ba-
kanlari Konseyi'nde islam igbirligi Teskilat
olarak degistirilmistirs.

I11. iSLAM KONFERANSI
TESKILATINA UYE
ULKELER ARASINDA
YATIRIMLARIN TESVIiKIi,
KORUNMASI VE GARANTI
EDILMESI ANLASMASI

A. Yatirnmlarin Karsilikli Tesviki
ve Korunmasi Anlasmalari

Yatinmlarin Karsilikli Tesviki ve Korunmasi
(“YKTK") Anlasmalari veya dunyada bi-
linen diger adiyla “International Invest-
ment Agreements” (“IIAs”); devletler
arasinda imzalanan, karsilikli olarak taraf
Ulkelerde yapilacak yatirimlari ve yati-
rimciy tesvik ve korumayi hedefleyen
ve buna iliskin kurallarin duzenlendigi
anlasmalardir. Bu anlagmalar sayesinde;
anlasmaya taraf ulkelerin yatirimcilari,
yabanci Ulkelerde sahip oldugu hak ve
guvenceleri bilerek yatirirmlarini yapabi-
lecektir.

YKTK Anlagmalarinda, yatinm yapilan ul-
kedeki temel hak ve 6zgurluklerin ulusla-
rarasi hukuk cercevesinde korunmasi, ev
sahibi devlet tarafindan yapilabilecek ka-
mulastirma ve devletlestirme islemlerinin
sartlarinin ve uyusmazliklarin ¢é6zumunde
uluslararasi tahkim sartlarinin belirlenme-
si, yatinmcilar bakimindan buyuk énem
arz etmektedir.
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The main purpose of the lIAs is to reduce the
differences and risks of investors operating
in different legal systems, as much as possi-
ble, and to ensure that the investor’s invest-
ment in the relevant host counrty is treated
in an objective, transparent, and fair man-
ner, and to international standards. In order
to achieve this aim, 1lAs are regulated within
certain standards.

These standards can be listed as;

- MFN- Most Favoured Nation Clause

-NT -National Treatment

- Due Dilligence

- FPS- Full Protection and Security Stan-
dard

- FET- Fair and Equitable Treatment

There are many bilateral and multi-
lateral IIAs to which Turkey is a party.
One of these agreements is the OIC
Agreement of the OIC, of which Tur-
key has been a member since its es-
tablishment.

YKTK Anlasmalari'nin amaci, yatirimci-
larin ev sahibi ulkelerde gerceklestir-
digi yatinmlara; tarafsiz, hakkaniyetli
ve uluslararasi standartlarda muamele
gosterilmesini saglamak ve yatirimcilarin
risklerini en aza indirgemeye calismaktir.
Bu amaca ulasilabilmesi amaciyla, YKTK
Anlagsmalar belli standartlar dahilinde
duzenlenmektedir.

Bunlar;

- En Cok Gozetilen Ulus Kaydi (MFN- Most
Favoured Nation Clause)

- Yabanci Yatinmciya Milli Muamele (NT -Na-
tional Treatment)

- Gerekli Ozeni Gosterme (Due Dilligence)

- Tam Koruma Ve Guvenlik Standardi (FPS-
Full Protection and Security Standard)

- Adil ve Esit Muamele (FET- Fair and Equi-
table Treatment)

standartlari olarak siralanabilir.

Turkiye'nin taraf oldugu bircok ikili ve ¢ok
tarafli yatinmlarin karsilikli tesviki ve korun-
masl anlagsmasi bulunmaktadir. Bu anlagsma-
lardan bir tanesi, Turkiye'nin kurulusundan
beri Gyesi oldugu IiT'nin IKT Anlagsmasi’dir.

The OIC Agreement was adopted by the Foreign Ministers of the

Islamic Conference in June 1981.

[KT Anlagmasi, Islam Konferansi Disisleri Bakanlar1 tarafindan

Haziran 1981’de kabul edilmistir.

B. OIC Agreement

The OIC Agreement was adopted by the For-
eign Ministers of the Islamic Conference in
June 1981. Turkey signed the Agreement in
1987 and ratified it in February 1991. As of
31 January 2020, 36 countries have signed
the OIC Agreement and the Agreement has
been ratified by 29 of them*. This agreement
is a basic, multilateral investment agreement
for the protection of investors, designed as
an alternative to the International Centre for
Settlement of Investment Disputes Conven-
tion (“ICSID Convention”).

The main purpose of the OIC Agreement
is to facilitate the settlement of trade and
investment disputes of the member states

B. iKT Anlasmasi

IKT Anlasmasi, islam Konferansi Disisleri Bakan-
lan tarafindan Haziran 1981'de kabul edilmistir.
1987'de Turkiye Anlasmayi imzalamis ve Subat
1991'de ise onaylamistir. 31 Ocak 2020 itibariyle
IKT Anlasmasi'ni 36 Ulke imzalamis ve Anlasma
bunlardan 29'u tarafindan onaylanmistir. Bu
sozlesme, Devletler ve Diger Devletlerin Vatan-
daglan Arasindaki Yatnm Uyusmazliklannin
Cozumlenmesi Hakkinda Sozlesme'ye (ICSID
Sozlesmesi) alternatif olarak kurgulanmis, yati-
nmcilarin korunmasina iliskin temel, ¢ok tarafli
bir yatinm sézlesmesidir.

IKT Anlagmasi'nin en temel amaci ye Ulke-
lerin IKT Uyesi devletlerin tabiiyetine sahip
gercek veya tuzel kisilere iligkin ticaret ve
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Hayatin ve Yatrimin Ortaminin ly-
ilestirilmesi i¢in Uyusmazliklarin etkin
Cozumunde Dogrudan Gorusme,
Arabuluculuk, Hakem-Bilirkisilik ve
Tahkim: Sorunlar ve G6zum Onerileri,
Istanbul 2012, p. 173.

6 Official Gazette (“OG") dated
28/03/1988, numbered 19768, Deci-
sion No. 88/12634 on the Approval of
the Agreement on the Promotion, Pro-
tection and Guarantee of Investments
among the Member States of the Or-
ganization of the Islamic Conference.
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regarding natural or legal persons who are na-
tionals of the OIC member states. The Agree-
ment, with its third section titled “Investment
Guarantees”, provides certain rights and guar-
antees to natural or legal person investors
who are nationals of member states.

C. Fundamental Rights and
Opportunities Granted to
Investors Under the OIC
Agreement

1. Rights Granted to Investor
under Most Favoured Natio n

(MFN) Treatment

First of all, it would be appropriate to exam-
ine the meaning of the most favoured na-
tion treatment in the OIC Agreement. Most
favoured nation treatment is defined as “... if
it includes an obligation to grant the foreign
investor the better rights accorded to an in-
vestor from any other nationality, this is the
most-favoured nation treatment obligation.
This obligation is a relative obligation; It cov-
ers not only substantive but also procedural
rights. That is, if the state has granted anoth-
er investor broader or better material or pro-
cedural rights, the state should provide that
investor with the same rights as a require-
ment of the most favored nation treatment
obligation.”® in the doctrine.

The most favoured nation principle is regu-
lated in Article 8 of the OIC Agreement. Pur-
suant to the relevant article, the contracting
states that have signed the OIC Agreement
guarantee that they will not provide each
other's investors with less privileged and
favourable opportunities than they provide

yatinm uyusmazliklarinin ¢ézumuanun ko-
laylastinlmasidir. Anlagma, “Yatinm Garan-
tileri” baslikli Ugtinct Bolumu ile tye tlke-
lerin tabiiyetine sahip gercek veya tuzel
kisi yatinmcilara belirli hak ve garantiler
sunmaktadir.

C. iKT Anlagsmasi Tahtinda
Yatirimcilara Taninan Temel
Hak Ve imkanlar

1. En Cok Gozetilen Ulus Kaydi'na
(MFN) iliskin Yatinmciya Saglanan
Haklar

Oncelikle IKT Anlagsmasi'nda yer alan en
cok gozetilen ulus kaydinin anlamini ince-
lemek yerinde olacaktir. En ¢ok gozetilen
ulus kavrami “... yabanci yatinmciya baska
herhangi bir ulustan olan yatirimciya tani-
nan daha iyi haklarn da tanima yukamlu-
lugu iceriyor ise bu en ¢ok gozetilen ulus
(Most-Favoured Nation Treatment) mua-
melesi yukumlulugadar. Bu yukumluluk
goreceli bir yokumluluktur; sadece maddi
haklar degil usuli haklari da kapsar. Yani
devlet bir bagka yatinmciya daha genis
veya iyi maddi veya usuli hak saglamis ise
o yatinmciya da ayni haklar en ¢ok goze-
tilen ulus muamelesi yapma yukumlulugu
geregi saglamalidir.”® seklinde doktrinde
tanimlanmaktadir.

iIKT Anlasmasi’'nin 8. maddesinde en ¢ok
gozetilen ulus kaydi duzenlenmektedir.
ilgili madde uyarinca, IKT Anlasmasi'ni
imzalayan akit devletler, birbirlerinin yati-
rimcilarina iKT Anlasmasi'na taraf olmayan
ucuncu bir ulke yatinmcilarina tanidikla-
rindan daha az ayricalikli ve elverigli im-
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to investors from a third country that is not a
party to the OIC Agreement. Thus, the inves-
tor of the country that is a party to the OIC
Agreement will be able to benefit from the
most advantageous opportunities enjoyed
by the investors of third countries in the
host country, and are brought to a position
to compete with investors of the third coun-
try. Article 8 of the OIC Agreement regarding
the Most Favoured Nation Registration is as
follows:

“1. The investors of any contracting party
shall enjoy, within the context of economic
activity in which they have employed their
investments in the territories of another con-
tracting party, a treatment not less favour-
able than the treatment accorded to inves-
tors belonging to another State not party to
this Agreement, in the context of that activity
and in respect of rights and privileges ac-
corded to those investors.

2. Provisions of paragraph 1 above shall not
be applied to any better treatment given by
a contracting party in the following cases:

a) Rights and privileges given to investors of
one contracting party by another contract-
ing party in accordance with an internation-
al agreement, law or special preferential ar-
rangement.

b) Rights and privileges arising from an in-
ternational agreement currently in force or
to be concluded in the future and to which
any contracting party may become a mem-
ber and under which an economic union,
customs union or mutual tax exemption ar-
rangement is set up.

c¢) Rights and privileges given by a contract-
ing party for a specific project due to its spe-
cial importance to that state.”®

Within the scope of the “most favoured na-
tion treatment” expressed in Article 8 of the
OIC Agreement, in addition to the rights and
opportunities specified in the OIC Agree-
ment, the investor will also have the rights
and opportunities provided by the host
country to natural and legal person inves-
tors of countries other than the countries
that are party to the OIC Agreement.

2. Rights Provided to Investors
Concerning the Risk of
“Expropriation”, “Nationalization”

Article 10.2. of the OIC Agreement has the
provision "... It will, however, be permissible
to: (a) Expropriate the investment in the pub-

kanlarn saglamayacaklarini garanti etmek-
tedirler. Boylece IKT Anlasmasi’'na taraf
olan ulkenin yatirimcisi; ev sahibi ulkede
ucuncu ulkelerin yatinmcilarinin yararlan-
digr en avantajli imkanlardan yaralanabi-
lecek olup, s6z konusu uguncu ulke yati-
rimcilari ile rekabet edebilecek konuma
getirilmektedir.

“En Cok Gozetilen Ulus Kaydi“na iliskin
olan, IKT Anlasmasi’'nin 8. maddesi asagi-
daki sekildedir:

“1. Herhangi bir akit tarafin yatinmcilarinin,
bir bagka akit tarafin tlkesinde yatirimlarini
yaptiklari ekonomik faaliyet ¢ercevesinde
tabi tutulacaklari muamele, bu Anlagsma'ya
taraf olmayan baska bir tlkeye mensup ya-
tinmcilara, o faaliyet gcercevesinde taninan
hak ve imtiyazlara kiyasla daha az elverisli
olmayacaktir.

2. Yukarndaki birinci paragrafin hukumleri
asagidaki durumlarda, bir akit taraf¢a yapi-
lan ayricalikli muamelelerde uygulanma-
yacaktir:

a) Uluslararasi bir Anlagsma, yasa veya 6zel
preferans anlasmasina uygun olarak bir
akit taraf yatinmcilarina diger bir akit taraf-
¢a verilen hak ve imtiyazlar.

b) Halen yurarlukte bulunan veya gele-
cekte sonuglandirilacak olan ve herhangi
bir akit tarafin Uye olabilecegi ve bir eko-
nomik birlik, gamruk birligi veya karsilikli
vergi istisnasi duzenlemesi tesis edecek
olan uluslararasi anlasmadan dogan hak
ve imtiyazlar.

c) Bir akit tarafca o ulke acisindan 6zel
onemi nedeniyle belirli bir proje icin veri-
len hak ve imtiyazlar.”®

iKT Anlasmasi'nin 8. maddesinde ifade
edilen “en ¢ok gozetilen ulus kayd” kap-
saminda yatinmci, IKT Anlasmasi'nda be-
lirtilen hak ve imkanlarin yani sira ev sahibi
Ulkenin IKT Anlagsmasi’na taraf olan tlkeler
haricindeki ulkelerin gercek ve tuzel kisi
yatinmcilarina sagladigi hak ve imkanlara
da sahip olacaktir.

2. "Kamulastirma”,

‘Devletlestirme” Riskine iliskin
Yatirimciya Saglanan Haklar

iKT Anlagmasi'nin 10.2. maddesi “... Ev
sahibi tlke sunlara izin verebilecektir: a)
Ayrim go6zetmeksizin ve yatirmciya ye-
terli ve gercek tazminati, ev sahibi ulke-
de bu tur tazminati duzenleyen yasalar
uyarinca, zamaninda 6deyerek, yatirim-
cinin ev sahibi ulkenin yetkili mahkeme-
sinde kamulastirma tedbirine karsi ¢cikma
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lic interest in accordance with the law, without
discrimination and on prompt payment of ad-
equate and effective compensation to the in-
vestor in accordance with the laws of the host
state regulating such compensation, provided
that the investor shall have the right to contest
the measure of expropriation in the competent
court of the host state. (b) Adopt preventive
measures issued in accordance with an order
from a competent legal authority and the ex-
ecution measures of the decision given by a
competent judicial authority.”.

Under the relevant provision, the foreign in-
vestor has a guarantee that the real value of
his investment will be paid in case of direct
and indirect expropriation, and thus is protect-
ed against the risk of “expropriation” and “na-
tionalization”.

3. Rights Provided to Investors
Regarding Money Transfer

Pursuant to Article 11 of the OIC Agreement,
amounts such as dividends, profits, sales
prices, amounts to be paid in return for vari-
ous agreements, compensation fees, invest-
ment loan installments arising from activities
within the scope of investment carried out
by foreign investors in the host country are
freely transferred abroad through banks or
private financial institutions.

Pursuant to the relevant article, the host
country undertakes the guarantee of free
transfer of capital and net profits in cash

hakkina sahip olmasi sartiyla, yatirimi,
kamu yararina, yasaya uygun olarak ka-
mulastirma. b) Yetkili bir yasal makamin
emrine uygun olarak ¢ikarilmig onleyici
tedbirlerin ve yetkili bir yargi organi ta-
rafindan verilen bir kararin yerine getiril-
mesine iligkin tedbirlerin kabulu.” huk-
munu haizdir.

ilgili hukam tahtinda yabanci yatirimei,
dogrudan ve dolayli kamulastirma du-
rumlarinda yatirrminin gercek bedelinin
kendisine 6denecedi garantisine sahip
olmakta ve boylece “kamulastirma” ve
“devletlestirme” riskine karsi korunmak-
tadir.

3. Para Transferine iliskin
Yatirimciya Saglanan Haklar

iIKT Anlasmasi'nin 11. maddesi uyarinca
yabanci yatinmcilarin ev sahibi tlkede ger-
ceklestirdigi yatinm kapsamindaki faaliyet-
lerinden dogan; temettu, kar, satis bedelle-
ri, cesitli anlasmalar karsiliginda ¢édenecek
meblaglar, tazminat bedelleri, yatinma ilis-
kin kredi taksitleri gibi meblaglar, bankalar
veya 6zel finans kuruluslari araciligiyla yurt-
disina serbest bir sekilde transfer edilebilme
imkanina sahip olmaktadir.

ilgili madde uyarinca ev sahibi tlke, yaban-
c1 yatinmciya bir ayrnim gézetmeksizin, yasal
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to any contracting party without discrim-
ination, legal or banking restrictions, and
without imposing taxes and duties on the
transfer. Accordingly, the capital will be re-
patriated either on completion of the invest-
ment or five years after the date of transfer
to the host country, whichever comes first,
depending on the nature of the investment.
Again, pursuant to this article, an upper lim-
it has been drawn for these transactions,
emphasizing that the transfer must be con-
cluded without delay within the normal
time required for the completion of bank
transactions. Accordingly, this period shall
not exceed 90 (ninety) days from the date of
application for the transfer.

Accordingly, the OIC Agreement secures
the contracting state investors by drawing
upper limits for the transfers of capital and
net profit.

veya bankacilikla ilgili kisittama ve transfere
vergi ve har¢ uygulamadan, sermayenin ve
net kazancinin nakit olarak herhangi bir akit
tarafa serbestce transferini garanti etmeyi
ustlenmektedir. Buna goére ana sermaye,
yatinmin niteligine gore, hangisi 6nce ger-
ceklesirse ya yatinmin tamamlanmasiyla ya
da ev sahibi tlkeye transfer tarihinin tzerin-
den bes yil gegmesiyle Ulkesine geri gdbnde-
rilecektir. Yine bu madde uyarinca; transfe-
rin banka islemlerinin tamamlanmasi igin
gerekli normal sure icerisinde bir gecikme
olmaksizin sonuclandirilmasi gerekliliginin
ustunde durularak, bu islemler igin bir st
sinir gizilmistir. Buna gore bu sure, transfer
icin basvurunun yapildigi tarihten itibaren
90 (doksan) guinu asmayacaktir.

Bu dogrultuda, iKT Anlagmasi ana sermaye
ve net kazancin transferleri icin Ust sinirlar
cizerek akit devlet yatinmcilarini guvence
altina almaktadir.

Accordingly, the OIC Agreement secures the contracting
state investors by drawing upper limits for the transfers of

capital and net profit.

Bu dogrultuda, IKT Anlasmasi ana sermaye ve net
kazancin transferleri icin iist smirlar cizerek akit devlet

yatirimcilarin1  giivence

altina almaktadir.

4. Regulations Regarding the
Situations Where the Investor's
Right to Compensation Arises

Article 13 of the OIC Agreement provides
the right to compensation under certain
circumstances to natural and legal person
investors of the contracting states for any
damage caused by the actions and trans-
actions of a contracting party or its central
administration, local authority or public en-
terprises. According to the relevant article;

i. Violation of any of the rights or guaran-
tees accorded to the investor under this OIC
Agreement;

4. Yatirimcinin Tazminat Hakkinin
Dogdugu Durumlara iliskin
Dizenlemeler

iKT Anlagsmasi'nin 13. maddesi ile bir akit ta-
rafin veya onun merkezi idare, yerel yonetim
veya kamu kurumlarinin eylem ve islemle-
rinden kaynaklanan herhangi bir zarar igin,
akit devletlerin gercek ve tuzel kisi yatinmci-
laring, belli durumlar altinda tazminat hakki
saglanmaktadir. ilgili maddeye gore;

i. bu Anlagma ile yatinmciya verilmis olan
herhangi bir hakkin veya garantinin ihlal
edilmesi,
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ii. Breach of any of the international obliga-
tions or undertakings imposed on the con-
tracting party arising under the OIC Agree-
ment for the benefit of the investor or the
non-performance of whatever is necessary
for its execution, whether intentionally or
due to negligence;

iii. Non-execution of a judicial decision re-
quiring enforcement, directly connected to
the investment;

iv. Causing harm, by an act or omission, or
by any other means,

In such cases, the investor is provided with
the opportunity to indemnify their losses.

Accordingly, the compensation will be
equal to the loss suffered by the investor, de-
pending on the type and amount of the loss.
If it is not possible to restore the investment
to its pre-loss condition, compensation will
be monetary. In cases where the damage
will be compensated in monetary terms, the
determination of the amount to be paid will
be clarified within 6 months from the occur-
rence of the damage, and it will be paid with-
in 1 year from the date on which the amount
of compensation is agreed upon, or comple-
tion of the work to determine the amount of
compensation. As can be seen, in the event
that the investor incurs a loss due to the
actions of the central administration, local
auhority or public enterprises, the amount to
be paid for the compensation of the inves-
tor's losses will be determined within a short
period of 6 months from the occurrence of
the loss, and this determined amount will be
paid to the investor within 1 year from the
date of determination. In this case, the inves-
tor will have the opportunity to compensate
for such a loss within a maximum of 1 year
and 6 months.

5. Regulation Regarding the
Application of National Treatment
to Foreign Investors

Article 14 of the OIC Agreement has the
provision “The investor shall be accorded a
treatment not less than that accorded by the
host state to its national investors or others
regarding the compensation of damage that
may befall the physical assets of investment
due to hostilities of international nature

ii. bu Anlasmadan dogan ve yatirimcinin ya-
rariigin bir akit tarafa yuklenmis herhangi bir
uluslararasi vecibenin veya taahhuduan ihlali
veya ister kasitli ister ihmalden 6tura olsun,
0 vecibe veya taahhadun yerine getirilmesi
icin gerekli hususlarin ifa edilmemesi,

iii. yatinmla dogrudanilgisi olan uygulanma-
sI gerekli mahkeme kararinin infaz edilme-
mesi,

iv. bir fiil veya ihmalle veya herhangi baska
bir yolla yatinmin mevcut oldugu tlkede yu-
rarlukte olan yasalarin ihlali suretiyle yatinm-
clya zarar vermeye neden olunmasi
hallerinde yatinmciya zararlarini tazmin
etme imkani saglanmaktadir.

Buna goére, tazminat, zararin turune ve
miktarina bagli olarak yatirnmcinin ug-
radig1 zarara esit olacaktir. Eger yatiri-
mi ugradigr zarardan 6nceki durumuna
getirmek mumkun olmuyorsa, tazminat,
parasal olacaktir. Zararin parasal olarak
tazmin edilecegi durumlarda 6denecek
miktarin belirlenmesi, zararin meydana
gelmesinden itibaren 6 ay icerisinde net-
lestirilecek, tazminat miktarinin Uzerinde
anlasmaya varildigi veya tazminat mikta-
rinin belirlenmesi isinin tamamlandig ta-
rihnten itibaren ise 1 yil icinde 6édenecek-
tir. Goruldugu uzere, yatirrmcinin merkezi
idare, yerel yonetim veya kamu kurum-
larinin eylemlerinden kaynakli bir zarara
ugramasi halinde, yatinmcinin zararlari-
nin tazmini icin 6denecek miktar zararin
meydana gelmesinden itibaren 6 ay gibi
kisa bir sure icerisinde belirlenecek ve bu
belirlenen miktar ise netlesme tarihinden
itibaren 1 sene icerisinde zarara ugrayan
yatirimciya ¢denecektir. Bu halde yatirim-
c1 boyle bir zarara ugradigi durumlarda
azami 1 yil 6 ay icerisinde zararini tazmin
etme imkanini haiz olacaktir.

5. Yabanci Yatirimciya Milli
Muamele (NT -National Treatment)
Uygulanacadina iliskin Diizenleme

IKT Anlagmasi'nin 14. maddesi “Uluslarara-
sI bir kurulusun sebep oldugu uluslararasi
mabhiyetteki bir ihtilaf veya genel nitelikteki
ic kargasa veya siddet eylemleri nedeniyle
yatinmin fiziki varliklarinin maruz kalabilece-
gi zararin tazmininde, yatinmcinin ev sahibi
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committed by any international body or due
to civil disturbances or violent acts of gener-
al nature.”.

Pursuant to this provision, it grants the
“Right of National Treatment” to natural or
legal person investors who have are citi-
zens of the member states. Pursuant to the
"Right of National Treatment", the contract-
ing states guarantee that the other party to
the agreement will not give the investor of
the state less privileged opportunities than
it gives to its own investors. Thus, the foreign
investor is brought to a competitive position
with the own investors of the host country.

6. Dispute Resolution Mechanisms
Under OIC Agreement

a. “Arbitration” and “Conciliation”
Mechanisms

With Article 16 of OIC Agreement, the in-
vestor is given a choice. Accordingly, the
investor will have the right to apply to the
national judicial system in the host country.
In addition, the OIC Agreement also allows
disputes to be resolved before an arbitrator.
In this case, the investor, while choosing
one of the dispute resolution mechanisms,
will lose the right to apply to the other mech-
anism.

Ulke tarafindan tabi tutulacagi muamele,
kendi ulusal yatirimcilarina veya baskalarina
uygulanandan daha az elverisli olmayacak-
tir.” hukmunu haizdir.

Bu hukam uyarinca Uye devletlerin tabii-
yetine sahip gercek veya tuzel kisi yatinm-
cilara, “Milli Muamele Hakkl” taninmakta-
dir. “Milli Muamele Hakki” uyarinca, akit
devletlerin, anlagsmanin karsi tarafi devle-
tin yatinmcisina kendi yatinmcisina tani-
digindan daha az ayricalikli imkan tanima-
yacagini garanti altina almaktadir. Boylece
yabanci yatirimci, ev sahibi ulkenin kendi
yatinmcilarnyla rekabet edebilir konuma
getirilmektedir.

6. IKT Anlasmasi Kapsaminda
Uyusmazlik C6zim Mekanizmalari

a. "Hakemlik” ve “Uzlastirma”
Mekanizmalari

IKT Anlasmasi'nin 16. maddesi ile yatirnm-
cilya bir se¢cim hakki saglanmaktadir. Buna
gore yatinmci, ev sahibi Ulkedeki ulusal
yargi sistemine basvuru hakkina sahip ola-
caktir. Bunun yani sira iKT Anlagsmasi uyus-
mazliklarin hakem énunde ¢ozulmesine de
imkan saglamaktadir. Bu durumda yatirimci,
uyusmazlik ¢6zam mekanizmalarindan biri-
ni secmekle birlikte diger mekanizmaya bas-
vurma hakkini kaybedecektir.
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Article 16 of OIC Agreement is as follows:
“The host state undertakes to allow the in-
vestor the right to resort to its national judi-
cial system to complain against a measure
adopted by its authorities against him, or
to contest the extent of its conformity with
the provisions of the regulations and laws
in force in its territory, or to complain against
the non-adoption by the host state of a cer-
tain measure which isin the interest of the in-
vestor, and which the state should have ad-
opted, irrespective of whether the complaint
is related, or otherwise, to the implementa-
tion of the provisions of the Agreement to
the relationship between the investor and
the host state.

Provided that if the investor chooses to raise
the complaint before the national courts or
before an arbitral tribunal then having done
so before one of the two quarters he loses
the right of recourse to the other.”

Article 17 of OIC Agreement regulates the
next step. The article begins with the pro-
vision, “Until an Organ for the settlement
of disputes arising under the Agreement is
established, disputes that may arise shall
be entitled through conciliation or arbitra-
tion in accordance with the following rules
and procedures.” According to this, a body
will be established for the settlement of

IKT Anlasmasi’'nin 16. maddesi asagida yer
aldigi sekildedir:

“Ev sahibi tlke, kendi makamlarinca yatirim-
cl aleyhine alinmis bir tedbire karsi sikayette
bulunmak, veya bu tedbirin kendi ulkesin-
de yururlukte olan yasalar ve yonetmelik
hukumleriyle uygunluk derecesine itiraz et-
mek, veya bir sikayet, yatirrmci ve ev sahibi
Ulke arasindaki iliskiye Anlasma hukumleri-
nin uygulanmasiyla ilgili olsa da olmasa da
yatinmcinin lehine olan ve ev sahibi tlkenin
almasi gerektigi halde almadigi belirli bir 6n-
lemin alinmamasina karsi sikayette bulun-
mak Uzere yatinmcinin, ev sahibi Ulkedeki
ulusal yargi sistemine basvurmasina izin ver-
meyi taahhut eder.

Eger yatinmci sikayetini ulusal mahkeme-
ler veya Hakemlik Mahkemesi'nden birinin
onune getirmeyi tercih ederse, ikisinden bi-
rini segmis olmakla digerine basvurma hak-
kini kaybeder.”

iIKT Anlasmasi'nin 17. maddesi ise bir
adim sonrasini duzenlemektedir. Madde;
“Anlagma'dan dogan uyusmazliklarin gi-
derilmesi icin bir organ olusturuluncaya
kadar, ortaya cikabilecek uyusmazliklar
asagidaki kural ve usullere uygun olarak
uzlastirma veya hakemlik yoluyla gideri-
lecektir.” hakmu ile baslamaktadir. Buna
gore yatinmci ile devlet arasinda cikacak
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the disputes arising between investor and
government. However, since this body has
not been established yet, disputes will be
resolved through ad hoc conciliation or ar-
bitration, which is regulated in the same arti-
cle, until the said body is established.

The second paragraph of the said article, ti-
tled “Arbitration”, contains the provision, “If
the two parties to the dispute do not reach
an agreement as a result of their resort to
conciliation, or if the conciliator is unable to
issue his report within the prescribed period,
or if the two parties do not accept the solu-
tions proposed therein, then each party has
the right to resort to the Arbitration Tribunal
for a final decision on the dispute.” Since it
is understood from the writing of the article
that the conciliation procedure is charac-

uyusmazliklarin ¢6zumu icin bir organ
olusturulacaktir. Ancak bu organ henuz
olusturulmamis oldugundan, s6z konusu
organ olusturuluncaya kadar uyusmazlik-
lar, ayni maddede duzenlenen ad hoc bir
uzlastirma veya hakemlik yoluyla ¢6zim-
lenecektir.

S6z konusu maddenin “Hakemlik” baslikl
ikinci fikrasinda; “Eger uyusmazlik icindeki
iki taraf uzlastirma yoluna basvurmalarinin
sonucunda bir anlagsmaya varamazlarsa
veya uzlastirici belirlenen sure icinde rapo-
runu ortaya cikaramazsa veya her iki taraf
raporda Onerilen ¢6zumleri kabul etmez-
se, 0 zaman taraflardan her biri uyusmazlik
hakkinda nihai karar icin Hakemlik Mahke-
mesi'ne basvurma hakkina sahiptir.” huk-
mu yer almaktadir. Maddenin yazimindan

Provided that if the investor chooses to raise the complaint
before the national courts or before an arbitral tribunal
then having done so before one of the two quarters he loses
the right of recourse to the other.

Eger yatirimeci sikayetini ulusal mahkemeler veya Hakemlik
Mahkemesi'nden birinin oniine getirmeyi tercih ederse,
ikisinden birini secmis olmakla digerine basvurma hakkini

kaybeder.

terized as a prerequisite, there are opinions
that it is necessary not to resort to arbitration
without applying to the conciliation proce-
dure’. However, in 2011, Saudi Arabian cit-
izen Hesham T. M. Al-Warraq applied to Ad
Hoc Arbitration (“Al-Warraq Arbitration”)
for a dispute regarding the violation of the
OIC Agreement against the Indonesian state
regarding the loss of banking investments.
The arbitral tribunal established in accor-
dance with the UNCITRAL Ad Hoc Arbitra-
tion rules underlined the important details
regarding the OIC Agreement arbitration

uzlastirma usulunun bir 6n sart olarak ni-
telendirildiginin anlasilmasi sebebiyle,
uzlastirma usultne basvuru yapilmadan
tahkime basvurmamak gerekir yonunde
gorusler bulunmaktadir’. Ancak, 2011
yilinda Suudi Arabistan vatandasi Hes-
ham T. M. Al-Warraqg, Endenozya devle-
tine kars! iIKT Anlasmasi’'nin ihlal edilerek
bankacilik yatinmlarinin zarara ugradigina
iliskin uyusmazlik i¢cin Ad Hoc Tahkime
("El-Warrag Tahkimi”) basvurmustur. UN-
CITRAL Ad Hoc Tahkim kurallarina gore
kurulan hakem heyeti 15 Aralik 2014 ta-
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procedure with its final award dated 15 De-
cember 20148,

The following comments were made in the
Al-Warraq Arbitration

- Referring also to the general interpretation
rule in Article 31 of the Vienna Convention
on the Law of Treaties, dated May 22 1966,
Article 17 of the OIC Agreement implicitly
provides the investors of the contracting
state with the right to apply for arbitration
against the host state, according to the pro-
vision of Article 17, the dispute can be sub-
mitted to arbitration by an investor without
making a separate contract with the host
state, party to the contract.

- The regulation in the OIC Agreement that
the investors will lose their right to apply to
the other if they choose to bring their com-
plaint before the national courts or one of
the arbitral tribunals has not been perceived
as a bifurcation clause by the arbitral tri-
bunal. In other words, it was not found
obligatory to exhaust domestic remedies
before applying to arbitration, and com-
ments were made that the parties were not
obliged to be subject to conciliation nego-
tiations before applying to arbitration.

While the said regulation is a prerequi-
site for the application to arbitration, ac-
cording to the opinions in the doctrine,
it will not be a prerequisite according to
the decision rendered in the arbitration
proceedings. Since the contradiction
has not been resolved, it is clear that it
would be safer to apply for conciliation
before apply to arbitration under the OIC
Agreement.

rihli nihai karariylad iKT Anlasmasi tahkim
prosedurune iliskin 6Gnemli detaylarin alti-
ni gizmistir.

El-Warraq Tahkimi'nde;

- Hakem heyeti IKT Anlasmasi'nin 17'nci
maddesinin 6rtulu olarak taraf devletin ya-
tinmcilarina ev sahibi devlete karsi tahkim
basvurusunda bulunma hakkini sagladigi
ve bir tahkim anlagmasi oldugunu, 22 Mayis
1966 tarihli Viyana Anlagsmalar Hukuku S6z-
lesmesi‘nin 31. maddesinde yer alan genel
yorum kuralina da atif yaparak, 17. madde-
nin hakmunden, s6zlesmeye taraf olan ev
sahibi devletin ayn bir stzlesme yapmaksi-
zin uyusmazligin bir yatinmci tarafindan tah-
kime goturulebilecegi ve

- IKT Anlagsmasi'nda yer alan, yatinmcinin
sikayetini ulusal mahkemeler veya hakem
mahkemesinden birinin 6ndne getirmeyi
tercih etmesiyle digerine basvurma hakkini
kaybedecegi yonundeki duzenleme hakem
heyeti tarafindan higbir sekilde bir bifurkasyon
(catallama) maddesi olarak algilanmamustir.
Yani tahkime basvurmadan 6nce i¢c hukuk
yollarinin tuketilmesi zorunlu bulunmamis, ta-
raflann tahkime basvurmadan 6nce uzlasma
gorusmelerine tabi olma yukumlulugunde ol-
madigi yonunde yorumlar yapilmistir.

S6z konusu duzenleme, doktrinde yer alan
goruslere gore tahkime basvuru icin bir 6n
sart niteliginde iken, tahkim yargilamasinda
verilen karara gore bir 6n sart niteliginde
olmayacaktir. Ortada bulunan celiski gide-
rilmemis oldugundan, IKT Anlasmasi nez-
dinde tahkime gidilmeden 6nce uzlasma
yoluna basvurulmasinin daha risksiz olacagi
ortadadir.
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b. Ad Hoc Arbitration Procedure

Institutional arbitration is defined as a type
of arbitration in which the will to arbitrate
is carried out by the parties, but only by an
arbitration institution designated by the par-
ties. In institutional arbitration, the parties
that will apply for arbitration do not deter-
mine the procedures and rules regarding
the functioning of the arbitration, however
the procedures and rules of the institutional
arbitration center are applied. On the other
hand, Ad Hoc arbitration is a type of arbitra-
tion in which the arbitrators, the place of ar-
bitration, the arbitration procedure and the
substantive law rules to be applied to this
arbitration procedure are determined by the
parties themselves and there is no media-
tion of any organization®. In line with the reg-
ulation in Article 17 of the OIC Agreement, it
is envisaged that ad hoc arbitration will be
used for the resolution of disputes during
the period until the OIC investment dispute
resolution body is established and starts to
operate. The details of the arbitration proce-
dure are regulated in the second paragraph
of Article 17 of the OIC Agreement.

In line with the regulation in subparagraph
(b) of the relevant article, the process will
begin when the party requesting the resolu-
tion of the dispute through arbitration sends
a notice clearly explaining the nature of the
dispute and notifying the name of the arbi-
trator appointed to the opposite party. With-
in 60 (sixty) days from the receipt of the no-
tice to the other party, the other party will be
under the obligation to appoint an arbitrator
and notify the other party of this. After the ap-
pointment of the second arbitrator, the two
arbitrators selected will decide on a third
arbitrator, who will cast the decisive vote,
again within 60 (sixty) days from the date of
the second arbitrator's election. However, if
the opposing party fails to appoint the sec-
ond arbitrator or the two arbitrators fail to
appoint the third arbitrator within the spec-
ified time limits, each party to the dispute
shall have the right to request the Secretary
General to complete the formation of the ar-
bitral tribunal and the arbitral tribunal will be
formed in this way as a last resort.

In line with subparagraph (c) of the article,
the arbitral tribunal will hold its first meeting
on the date and place determined by the
third arbitrator. The tribunal will then decide
on the place and time of its meetings and
other matters pertaining to its mandate.

b. Ad Hoc (Arizi) Tahkim
Prosediiri

Kurumsal tahkim (institutional arbitration);
tahkim yoluna basvuracak taraflarin tahki-
min igleyisine dair usul ve kurallan belirle-
medigi, fakat kurumsal tahkim merkezinin
usul ve kurallarinin uygulama alani buldu-
gu ve tahkim yargilamasina iliskin iradenin
sadece tahkim yargilamasinin taraflarinca
belirlenen bir tanhkim kurumu tarafindan yu-
rataldaga bir tahkim taradar. Buna karsilik
Ad Hoc (arizi) tahkim ise; hakemlerin, tahkim
yerinin, tahkim usulunun ve bu tahkim usu-
lune uygulanacak maddi hukuk kurallarinin
bizzat taraflar tarafindan tayin edildigi ve
hi¢bir 6rgatun araciliginin s6z konusu olma-
digi tahkim taradar®. iKT Anlagmasi’'nin 17.
maddesinde yer alan duzenleme dogrultu-
sunda, IiT yatinm uyusmazligi ¢éziim organi
kurulup, faaliyete baslayincaya kadarki sure
boyunca uyusmazliklarin ¢ézimunde ad
hoc tahkime basvurulacagi éngérulmustur.
iKT Anlasmasi'nin 17. maddesinin 2. fikra-
sinda tahkim prosedurtnun detaylari du-
zenlenmektedir.

ilgilimaddenin (b) bendinde yer alan duizen-
leme dogrultusunda sureg, uyusmazligin
hakemlik yolu ile ¢ozulmesini talep eden
tarafin uyusmazligin niteligini acikca izah
eden ve atadigi hakemin ismini bildiren bir
ihbarnameyi uyusmazligin karsi tarafina
gondermesiyle birlikte baslayacaktir. inbar-
namenin karsi tarafa ulasmasindan itibaren
60 (altmis) gun iginde kars! taraf, bir hakem
atayarak bunu diger tarafa bildirmek yu-
kamlalagu altinda olacaktir. ikinci hakemin
atanmasinin ardindan secilen iki hakem
belirleyici oyu verecek bir tgcunct hakemi,
ikinci hakemin secildigi tarihten itibaren
yine 60 (altmis) gun igerisinde, kararlastira-
caklardir. Ancak, karsi tarafin ikinci hakemi
veya hakemlerin G¢ancu hakemi belirlenen
sUreler icerisinde tayin etmemesi durumun-
da, uyusmazligin taraflarindan her biri Genel
Sekreter'den hakem heyetinin olusturulma-
sinin tamamlanmasini talep etme hakkina
sahip olacak ve hakem heyeti son ¢are ola-
rak bu sekilde olusturulacaktir.

Maddenin (c) bendi dogrultusunda, hakem
heyeti ilk toplantisini tgincu hakem tarafin-
dan belirlenen tarihte ve yerde yapacaktir.
Heyet daha sonrasinda toplantilarinin yer ve
zamanina ve gorevlerine iliskin diger konu-
lara karar verecektir.
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8 Hesham T. M. Al Warraq v. Re-
public of Indonesia, 1981 Tarihli islam
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ARTICLES

PART 2

FUNDAMENTAL RIGHTS PROVIDED TO INVESTORS UNDER THE AGREEMENT ON PROMOTION, PROTECTION AND
GUARANTEE OF INVESTMENTS AMONG MEMBER STATES OF THE ORGANISATION OF THE ISLAMIC CONFERENCE

Finally, subparagraph (d) of the article has the
provision, “d) The decisions of the Arbitration
Tribunal shall be final and cannot be contest-
ed. They are binding on both parties who must
respect and implement them. They shall have
the force of judicial decisions. The contracting
parties are under an obligation to implement
them in their territory, no matter whether it be
a party to the dispute or not and irrespective
of whether the investor against whom the
decision was passed is one of its nationals
or residents or not, as if it were a final and en-
forceable decision of its national courts.” With
this provision, the OIC Agreement regulates
a direct enforcement mechanism in favour of
the investor in the execution of arbitral awards.
In accordance with the application of the rel-
evant article, the foreign arbitration award will
have the function of a definitive judgement
given by the Turkish courts. In this case, for
the aforementioned arbitral awards, it will be
possible to apply for enforcement proceeding
with judgement, such as definitive judgement.

The implementation of the provision of Arti-
cle 17/(d) is not contrary to the Turkish Bank-
ruptcy and Enforcement Law (“BEL") no. 2004.
In accordance with the “In the enforcement or-
der regarding the enforcement proceeding with
judgement against the foreign state, without
prejudice to the international treaties, itis also no-
tified that compulsory execution can be carried
out on the properties belonging to the debtor
state” clause in article 32 of the BEL, the provi-
sions of international treaties will be reserved.
Since the contracting states are obliged to im-
plement the arbitral awards like their own court
decisions, in line with the relevant provision of
the OIC Agreement, the parties will be able to ap-
ply for compulsory execution without the need
for a separate notification for the execution of the
arbitral award. In this respect, the investor will be
protected by the OIC Agreement regarding the
execution of the awards it has obtained in favour
of a possible arbitral trial regarding its invest-
ments, and will be able to execute these awards
without applying for a separate procedure.

IV. CONCLUSION

In our article, the OIC, which was estab-
lished in Rabat in 1969 with the aim of in-
creasing the role of the contracting states
in international trade and creating a unity
in the “Islamic” world, and its Agreement
On Promotion, Protection And Guarantee Of
Investments Among Member States Of The
Organisation Of The Islamic Conference
dated 1981 with the aim of securing their

Son olarak maddenin (d) bendi “d) Hakem
Mahkemesi'nin kararlari nihai olacak ve
bunlara karsi c¢ikilamayacaktir. Bu kararlar
herikitaraf icin baglayicidir ve taraflar bu
kararlara uymak ve onlari uygulamak zo-
rundadirlar. Bunlar yargi kararlar gucu-
ne sahip olacaklardir. Akit taraflar, uyus-
mazliga taraf olsun veya olmasinlar ve
aleyhine karar verilen yatirirmci kendi va-
tandaslarindan biri olsun veya olmasin,
bu kararlar ulusal mahkemelerinin kesin
ve uygulanmasi zorunlu bir karariymis
gibi kendi sinirlar icinde uygulamak yu-
kamlulagu altindadirlar.” hukmunu haiz-
dir. Bu hukum ile iKT Anlagsmasi, hakem
kararlarinin icrasi konusunda yatirimci
lehine olan dogrudan bir icra mekaniz-
masi duzenlemektedir. ilgili maddenin
uygulamasi geregi yabanci hakem karari
Turk mahkemelerince verilen kesin hu-
kum niteligindedir. Bu durumda anilan
hakem kararlarn icin kesin hukum gibi
ilamli icra yoluna basvurulabilecektir.

17/(d) maddesi hukmunun uygulanmasi
2004 sayili Turk icra ve iflas Kanunu’'na
("ilik") da aykiri degildir. Zira, iiKk madde
32'de yer alan “Yabanci devlet aleyhine
baslatilan ilamli icra takiplerine iligkin
icra emrinde uluslararasi andlasmalar
sakll kalmak kaydiyla, borglu devlete ait
olan mallar hakkinda cebri icra yapilabi-
lecegi hususu ayrica ihtar edilir.” hukmu
geregi uluslararasi andlagsma hukumleri
sakli olacaktir. IKT Anlasmasi’'nin ilgili
hukmu dogrultusunda akit devletler ha-
kem kararlarini kendi mahkeme kararlari
gibi uygulamakla yukumlu olduklarin-
dan, taraflar hakem kararinin icrasi igin
ayrica ihtara gerek kalmaksizin cebriicra
yoluna basgvurabilecektir. Bu dogrultuda
yatirimcl, yatirimlarina iliskin muhtemel
bir hakem yargilamasi sonucunda lehine
edindigi kararlarin icrasi hususunda IKT
Anlasmasi dolayisiyla korunacak ve ayri
bir prosedure bagvurmaksizin bu kararla-
riicra ettirebilecektir.

IV. SONUC

Makalemizde, akit devletlerin uluslararasi ti-
caret nezdindeki rolunu artirmak ve “islam”
dunyasinda bir birlik olusturmak gayesiyle
1969 yilinda Rabat'ta kurulan iiT'nin, akit
devletlerin tabiiyetine sahip gergek veya tu-
zel kisi yatinmcilarina belirli hak ve garantiler
sunarak yatinmlarini gavence altina almayi
hedefleyen 1981 tarihli islam Konferansi
Teskilatina Uye Ulkeler Arasinda Yatinmlarin
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investments by offering certain rights and
guarantees to natural or legal person inves-
tors who are nationals of contracting states,
have been examined.

In line with the OIC Agreement, investors
were protected against expropriation and
nationalization risks, the right of compen-
sation was provided to investors in certain
cases, and dispute resolution mechanisms
to be implemented in case of possible dis-
putes were envisaged. At the same time, it is
aimed to bring the investors of the contract-
ing states to a position where they can com-
pete with the investors of the invested coun-
tries and third countries’ investors, in line
with the principles of most favoured nation
and national treatment for foreign investors.

y
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