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ABSTRACT

In the first part of this article, the legal nature of
air+road transportation, the legal basis of the ur-
ban or extra-urban combined transportation to be
made during the arrival or return of the passengers
traveling by airline+road and how the authorization
process has developed will be discussed. In the
second part of the article, it will be mentioned that
which administrative institution or institutions have
the authority to determine how the transportation
in question will be carried out, the method of exam-
ining the dispute under the relevant legislation and
how the content of the dispute is evaluated by the
institutions.
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OZET

Makalenin 1. kisminda havayolu+karayolu tasimaci-
Uginin hukuki niteligi, havayolu+karayolu ile seyahat
eden yolcularin havalimanina gelisleri veya donusleri
sirasinda yapilacak sehir ici veya sehir disi kombine
tasimaciligin hukuki dayanaklar ve yetkilendirme su-
recinin nasll gelistiginden bahsedilecektir. Makalenin
2. kisminda ise s6z konusu tasimaciligin nasil yurutu-
leceginin belirlenmesi hususunda yetkinin hangi idari
kurum veya kurumlarda oldugu ve ortaya ¢ikan uyus-
mazligin ilgili mevzuat tahtinda incelenmesi usulu ve
uyusmazUligin iceriginin kurumlarca nasil degerlendi-
rildiginden soz edilecektir.

ANAHTAR KELIMELER

KOMBINE, YOLCU,
KOMBINE TASIMACILIK,
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DEBATE ON THE AUTHORIZED INSTITUTION IN
AIRLINE+ROAD COMBINED PASSENGER TRANSPORT

The need of for reduce the overcrowding of transportation problems has occured regarding
to the improvementon of airline transportation.

Ulkemizde hava tasimaciiginda yasanan gelismeleri miiteakip havayolu ile gelen-giden
yolcularin, karayolu vasitasiyla tasinmasi hususunda yasanan yogunlugun giderilmesi

gerekliligi dogmustur.

4

FOOTNOTE

1 8th Department of the Council
of State Basis number: 2019/2995,
Decision number: 2021/1114 Date:
01.04.2021.

I.INTRODUCTION

An Airline+road Combined Transportation
Contract (Henceforth, will be referred to as
“Contract”) is a typical contract concluded
as a result of bringing together the contents
of the contracts covering two different types
of transports under one roof. In order to pre-
vent the population density (/overcrowding)
experienced on the roads, in light of the de-
velopments in the field of aviation the con-
tract combines the responsibility of the con-
tractor into a single contract.

The need of for reduce the overcrowding of
transportation problems has occured regard-
ing the improvement of airline transportation.
Upon this issue, the Ministry of Transport
and Infrastructure (Henceforth/ from now on/
Hereinafter will be referred to as the “Ministry”)
stated that the private or legal persons who
will provide the necessary service in airline +
road transportation, which will ensure that the
intercity transportation by air is carried out in
coordination with the urban road transpor-
tation, will be assigned by the Ministry. This
assignment process is carried out by the Istan-
bul Metropolitan Municipality (Hereinafter will
be referred to as “Municipiality”) under normal
conditions, the Ministry promulgated the Cir-
cular on Combined Airline+Road Passenger
Transportation (Henceforth will be referred
to as “CCAHPT") dated 04.02.2020 and num-

I. GIRIS

Havayolu+karayolu kombine tasimacilik
sozlesmesi, havacilik alanindaki gelis-
meler 1s1ginda karayollarinda yasanacak
yogunluk ve karisikigin 6ntine gecmek
ve soOzlesmenin yuklenicisinin sorum-
lulugunu tek sozlesmede birlestirmek
amaciyla iki farkli tasimayr kapsayan
sozlesmelerin muhteviyatlarinin tek cati
altinda toplanmasi sonucu akdedilen bir
tipik s6zlesmedir.

Ulkemizde hava tasimaciliginda yasa-
nan gelismeleri muteakip havayolu ile
gelen-giden yolcularin, karayolu vasi-
tasiyla tasinmasi hususunda yasanan
yogunlugun giderilmesi gerekliligi
dogmustur. Bu sorun uzerine Ulastir-
ma ve Altyap! Bakanligi (“Bakanlik”),
havayolu ile yapilan sehirlerarasi ula-
simin normal kosullarda istanbul Bu-
yuksehir Belediyesi (“Belediye”) Bas-
kanlig! tarafindan yuratulen sehir igi
karayoluyla tasimacilik ile koordineli
sekilde gerceklestirilmesini saglaya-
cak havayolu+karayolu tasimaciligin-
da gerekli hizmeti sunacak gercek
veya tuzel kisilerin kendisi tarafindan
yetkilendirilecegi ile ilgili 04.02.2020
tarih ve 98694136/249-8795 numara-
i Havayolu+Karayolu Kombine Yolcu
Tasimalari Konulu Genelge'yi ("HKK-
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bered 98694136/249-8795 to gain the power
of assignement.

The Municipality objected to some of the
regulations brought by the CCAHPT, and
the request of the Municipality was included
in the decision text of the Council of State on
the subject as follows;

“The circular numbered 98694136/249-8795
was promulgated on 04/02/2020 by the Min-
istry of Transport and Infrastructure, Transport
Services Regulation General Directorate. The
Administrative Court decided to suspend the
execution of some articles of this circular upon
the objection of the Metropolitan Municipality,
with the decision of the 8th Chamber of the
Council of State, dated 18/06/2020 and num-
bered E:2020/1945. Upon the said decision,
an application was made on 21.08.2020 for
a new regulation in the Road Transport Reg-
ulation and the cancellation of the reply letter
of the Ministry of Transport and Infrastructure,
dated ...and numbered ... was requested.’

The Ministry objected on the stay of execu-
tion decision given upon demand of the Mu-
nicipiality and carried the case to the Coun-
cil of State.
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YTKG"”) yayimlamistir. Belediye HKK-
YTG ile getirilen duzenlemelerin bir
kismina itiraz etmis olup, konuyla il-
gili Danistay’in karar metninde Bele-
diye’'nin talebine su sekilde yer veril-
mistir;

“Ulastirma ve Altyapr Bakanl@ Ulastir-
ma Hizmetleri Duzenleme Genel Mudur-
lugu tarafindan  04/02/2020 tarihinde
98694136/249-8795 sayili genelge yayin-
lanmigtir. idare Mahkemesi bu genelgenin
bazi maddelerini Buyuksehir Belediye itirazi
Uzerine Danistay 8. Dairesi 18/06/2020 tarih
ve E:2020/1945 sayili karariyla yarutmeyi
durdurma karari almigtir. S6z konusu karar
Uzerine 21.08.2020 tarihinde Karayolu Ta-
sima Yonetmeligi'nde yeni bir duzenleme
yapilmasi istemiyle bir basvuru yapilmis ve
Ulastirma ve Altyapi Bakanligi'nin ... tarih ve
... sayili cevabi yazisinin iptali istenilmistir™.”

Belediye’'nin s6z konusu talebi Gzerine veri-
len yuratmeyi durdurma kararina karsin Ba-
kanlik itirazda bulunmus ve kararini Danig-
tay'a tagimistir.

MAKALELER

DiPNOT

A

1 Danistay 8. Daire Baskanligi Esas
numarasi: 2019/2995, Karar numarasi:

2021/1114 Tarih: 01.04.2021.
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FOOTNOTE

2 8th Chamber of the Council of State
Basic number: 2021/1774 Decision
number: 2021/2757 Date: 27.05.2021.

DEBATE ON THE AUTHORIZED INSTITUTION IN
AIRLINE+ROAD COMBINED PASSENGER TRANSPORT

How the current dispute is evaluated in
terms of the parties and how the Ministry
remains the sole authority to determine the
combined transportation will be examined
in the light of;

i. Turkish Civil Aviation Law No. 2920, Air-
ports Ground Handling Regulation (“SHY-
22"),

ii. Airports Ground Handling Types and De-
tails Instruction (“"SHT-YHT"),

iii. Metropolitan Municipiality Law No. 5216
(Henceforth will be called as “MML")

iv. Council Of State’s decisions on authoriza-
tion on the Ministry

v. Highway Transportation Regulation No.
30295

vi. Circulars of the Ministry of Transport on
Airline + Road Combined Passenger Trans-
port,

vii. Circular of the Ministry of Transport dat-
ed 17.12.2018 and numbered 2018/16 on
Airline + Road Combined Passenger Trans-
port and

viii. HKKYTKG

Through this passage.

I1. PROCESS

With the publication of the Circular on Com-
bined Airline + Road Passenger Transport,
dated 07.12.2018 and numbered 2018/16,
by the Ministry of Transport, the first regu-
lation regarding the combined passenger
transport by air + road was made. Within the
framework of this regulation, three different
authorization options have emerged regard-

Havayolu+karayolu yolcu tasimaciligi hak-
kinda yasanan bu tartisma;

i. 2920 sayili Turk Sivil Havacilik Kanunu,
Havalimanlari Yer Hizmetleri Yonetmeligi
("SHY-22"),

ii. Havalimanlari Yer Hizmet Turleri ve Detay-
larl Talimati (“SHT-YHT"),

iii. 5216 sayili Buyuksehir Belediyesi Kanunu
(“BBK"),

iv. Danistay’in Ulastirma Bakanl@i'nin yetki-
sine iliskin kararlari,

v. 30295 sayili Karayolu Tagima Yonetmeligi,
vi. Ulastirma Bakanligi'nin Havayolu+Kara-
yolu Kombine Yolcu Tagimalar Konulu Ge-
nelgeleri,

vii. Ulastirma Bakanligi'nin 17.12.2018 tarih
ve 2018/16 sayili Havayolu+Karayolu Kom-
bine Yolcu Tasimalarn Konulu Genelge ve
viii. HKKYTKG

1Isiginda incelenerek mevcut anlagsmazligin
taraflarn 6zelinde nasil degerlendirildigi ve
Bakanlik'in kombine tasimaciligi yapabile-
cekleri belirleme konusunda nasil tek yetkili
kaldigi konusu ele alinacaktir.

1. SUREC

Ulastirma Bakanligi tarafindan 07.12.2018
tarih ve 2018/16 numarali Havayolu+Kara-
yolu Kombine Yolcu Tasimalar Konulu Ge-
nelge’nin yayimlanmasi ile havayolu+ka-
rayolu kombine yolcu tasimaciligina iliskin
ilk duzenleme yapilmistir. Bu duzenleme
cercevesinde yerlesim yerleri arasindaki
ucak+otobus ile yapilan tarifeli kombine
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ing the scheduled of combined passen-
ger transports between the settlements by
plane + bus, the land side within the metro-
politan borders, the road section that starts
and ends between the city center, and the
airport land side. Those are;

- By the real or legal person authorized by
the Metropolitan Municipality and/or Met-
ropolitan Municipality Transportation Co-
ordination Center (hereinafter referred to
as “MMTCC") and allocated a space by the
airport operator,

- Provided that they meet the conditions on
the circular, every legal and real person who
has a working ‘group A’ license stated on
SHY-22 and;

- As a result of the evaluation to be made by
obtaining the operation opinion of the Min-
istry at the airport where the transportation
will be carried out within the scope of airport
transportation facilities and passenger-car-
rying capacity, it is done by legal entities
again authorized by the Ministry.

By using the regulatory authority given to it
by the Turkish Civil Aviation Authority in the
Turkish Civil Aviation Law No. 2920 (Here-
inafter referred to as “TCAL"), the Ministry
made some changes, which can be called an
update, to the Circular No. 2018/16 on Airline
+ Road Combined Passenger Transport on
20.04.2020. With this Circular, the Municipial-
ity and MMTCC have been rendered among
the institutions with authority on for the sub-
ject. Upon this situation, the Municipality and
some private companies applied to the Ad-
ministrative Court with the thought that the
Municipality has the right to determine the
institutions and/or organizations that can car-
ry out the transportation activities. The Admin-
istrative Court decided to stay the execution
regarding some of the objections submitted
to them with the decision of the 8th Cham-
ber of the Council of State, dated 18/06/2020
and numbered E: 2020/1945, and expressed
this decision as follows; “On 20.04.2020, the
Administrative Court decided to stay the ex-
ecution of some articles of the Circular No.
2018/16 with the decision of the 8th Chamber
of the Council of State, dated 18/06/2020 and
numbered E:2020/1945, upon the objection
of the Municipality. Upon the said decision,
an application was made on 21.08.2020 for a
new regulation in the Road Transport Regula-
tion and the cancellation of the reply letter dat-
ed ... and numbered ... of the Ministry of Trans-
port and Infrastructure was requested.”2 The
Ministry objected the stay of execution deci-
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yolcu tasimalarindan, buyuksehir sinirla-
ri dahilindeki kara tarafi, sehir merkezi ve
havalimani kara tarafi arasinda baslayip
biten karayolu kisminda yapilacak tasima-
larla ilgili uc farkli yetkilendirme secenegi
dogmustur. Bunlar;

- Buyuksehir Belediyesi ve/ veya Buyukse-
hir Belediyesi Ulasim Koordinasyon Mer-
kezi ("UKOME") tarafindan yetkilendirilip
havalimani isletmecisi tarafindan yer tah-
sisi yapilmis olan gercek veya tuzel kisi
tarafindan,

- Genelgede belirtilen kosullan saglamasi
sartiyla SHY-22 tahtinda A grubu ¢alisma
ruhsati alan 6zel hukuk tuzel kisileri tara-
findan ve

- Havalimani ulasim kolayliklar ve yolcu
tasima kapasitesi kapsaminda tasima ya-
pilacak havalimaninda Bakanlikga igletme
gorusu alinarak yapilacak degerlendirme
neticesinde yine Bakanlik¢a izin verilen tu-
zel kisiler tarafindan

yapilmasidir.

Bakanlik, 2920 sayii Turk Sivil Havacilik
Kanunu'nda (“TSHK") Turk Sivil Havacilik
Kurumu Baskanug tarafindan kendisine
verilen duzenleme yetkisini kullanmak sure-
tiyle 20.04.2020 tarihinde 2018/16 sayili Ha-
vayolu+Karayolu Kombine Yolcu Tasimalari
Konulu Genelge'de (“20.04.2020 tarihinde
2018/16 sayili Genelge”) guncelleme deni-
lebilecek az degisiklik yapmistir. Bakanlik,
yukarida maddeler halinde saydigimiz yet-
kilendirme yapabilecek kurumlardan Bele-
diye ve UKOME'yi konu hakkinda yetkisiz
kilmistir. 20.04.2020 tarihinde 2018/16 sayili
Genelge sonucunda yapilacak kombine ta-
simalarin yetkilisini belirleme konusunda tek
yetkili kalmistir. Danistay yayimlanan bu ge-
nelgenin bazi hukumleri hakkinda yuratme-
yi durdurma karari almis, Bakanlik bu karara
itiraz etmis ve kararin iptalini istemistir. Bu
sure¢ Danistay’'in 8. Daire 2021/1774 Esas
2021/2757 Karar numarali ve 27.05.2021
tarihli kararinda su sekilde aktanlmistir:
“20.04.2020 tarihinde 2018/16 sayili Genel-
ge’nin bazi maddelerini Belediye'nin itirazi
Uzerine Danistay 8. Dairesi 18/06/2020 tarih
ve E:2020/1945 sayili karariyla yurutmeyi
durdurma karari almistir. S6z konusu karar
Uzerine 21.08.2020 tarihinde Karayolu Ta-
sima Yonetmeligi'nde yeni bir duzenleme
yapilmasi istemiyle bir basvuru yapilmis ve
Ulastirma ve Altyapi Bakanligi'nin ... tarih ve
... sayili cevabi yazisinin iptali istenilmistir2.”.

MAKALELER

DiPNOT

A

2 Danigtay 8.Daire Esas numarasi:
2021/1774Karar numarasi: 2021/2757

Tarih: 27.05.2021.
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FOOTNOTE

3 Ozlem Tuziiner, Legal Nature of
the Contract for Carriage of Goods by
Road and lts Relationship with Con-
tracts Purpose of Business, Bar Associ-
ation Journal, 2012, Issue 101.

4 Istanbul University Open Education
Faculty, Logistics and Transport Law
2020-2021 Spring Semester Chapter,
10.1.2. Provisions of the TCC on Trans-
portation with Different Types of Vehi-
cles and Application Area, 2020.

5 Article 2 of the Administrative Proce-
dure Law No. 2577.

DEBATE ON THE AUTHORIZED INSTITUTION IN
AIRLINE+ROAD COMBINED PASSENGER TRANSPORT

sion and carried this decision onto an appeal
in front of supersedeas at first, and Council of
State after that.

I1l. LEGAL BACKGROUND
OF AIRLINE+ROAD
TRANSPORTATION
CONTRACT

A. Legal Background

In the Turkish Commercial Code No. 6102
(hereinafter referred to as "TCC"), there is no
direct definition of airline+road combined
transportation. While the application condi-
tions of the provisions regarding transporta-
tion with different types of vehicles between
articles 902 and 905 of the TCC are counted,
combined transportation types are also eval-
uated within the scope of this article. Ozlem
Tuzuner defined the situation in question
in her article titled “The Legal Nature of the
Contract for the Carriage of Goods by Road
and its Relationship with Contracts for the
Purpose of Business”:

“The contract for the transport of goods by
road is regulated in the Turkish Commercial
Code, the CMR Convention and the Road
Transport Act. Thus, it's not a no-name (atyp-
ical) contract, it's a typical contract. Perfor-
mance of the contract that prescripts direct
or indirect transfer of possession indicates the
goods transfer from a place to another place.
The road transportation contract, chronolog-
ically corresponds to a successive contract
that ensures the performance of contracts
such as sale or lease at this point.®”

There are 3 provisions that helps to identify
the Contract when it's valorated within the
scope of Convention Merchandise Routier
(Henceforth will be referred to as “CMR Con-
vension”) and Road Transport Code num-
bered 2918.(Henceforth will be referred as
“RTC") Those are:

- Relying on a contract of carriage showing
integrity for the carriage of the goods

- The goods must be transferred with at least
2 different vehicles according to the Con-
tract

- If the parties had made a separate contract
for the carriage of each type of vehicle, at
least two of the said contracts would require
the application of different provisions.

11l. HAVAYOLU+KARAYOLU
TASIMACILIK
SOZLESMESININ HUKUKI
ALTYAPISI

A. Hukuki Altyapisi

6102 sayili Tuark Ticaret Kanunu’'nda
(“TTK”) havayolu+karayolu kombine
tasimaciliga iliskin dogrudan bir ta-
nimlamaya rastlanmamaktadir. TTK
madde 902 ila 905 arasinda degisik tur
araglarla tasimaya iliskin hukumlerin
uygulama kosullari sayilirken kombine
tasimacilik turleri de bu madde kapsa-
minda degerlendirmeye tabi tutulmus-
tur. Ozlem Tuzuner, “Karayoluyla Esya
Tasima Sozlesmesinin Hukuki Niteligi
Ve is Gorme Amaci Guden Sozlesmeler-
le iliskisi” konulu yazisinda s6z konusu
durumu su sekilde tanimlamistir:

“Karayoluyla esya tasima sozlesmesi,
Turk Ticaret Kanunu’'nda, CMR Kon-
vansiyonu’nda ve Karayolu Tasima Ka-
nunu’‘nda duzenlenmistir. Bu nedenle,
isimsiz (atipik) degil, isimli (tipik) bir
s6zlesmedir... ihtiyaclarin karsilanma-
st amaci ile yapilan menkul satisi veya
kiralama gibi malin dogrudan veya do-
layli zilyetlik devrini 6ngoéren sozles-
melerin ifasi, bu malin bir yerden alinip
baska yere tasinmasini gerektirmekte-
dir... Bu noktada, karayoluyla esya tasi-
ma sozlesmesi, kronolojik olarak, satis
veya kira gibi s6zlesmelerin ifasini te-
min eden ardil bir s6zlesmeye tekabul
etmektedirs.”

Convention Merchandise Routier
("CMR Konvansiyonu”) ve 2918 sayili
Karayolu Tasima Kanunu (“KTK") kap-
saminda degerlendirdigimizde uc¢ ko-
sulun varligr kombine tasima s6zlesme-
sinin tanimlanmasinda yardimci olur“.
Bunlar:

+Esyanin tasinmasi hususunda butun-
luk gosteren bir tasima sézlesmesine
dayanmasi,

+Tasimanin bu s6zlesme uyarinca degi-
sik turde araclarla yapilmasi ve
-Taraflar, her bir turdeki arac ile tasi-
ma i¢in ayri s6zlesme yapmis olsalardi,
s6z konusu sdzlesmelerin en az ikisinin
farkli hukumlerin uygulanmasini gerek-
tirmesidir.
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The Council of State’s opinion about the
subject can be stated as: Provisions in the
First and Second Part of the Transport Works
Book are applied to the combined transport
contracts issued under TCC 902 and later
("TCC 902/1"). In the said First Part, general
provisions regarding transportation works,
and in the Second Part, provisions regard-
ing the transportation of goods are includ-
ed. Therefore, it can be concluded that com-
bined transport contracts are subject to the
provisions of the road transport contracts.”*

IV. PROCEDURAL
EXAMINATION OF
DISPUTE

A. Common Procedure For
Administrative Disputes

Pursuant to the Administrative Procedure
Law No. 2577 dated 06.01.1982 (Hence-
forth will be referred to as “APL"), the proce-
dure to be applied in the resolution process of
disputes before the Council of State, regional
administrative courts, administrative courts
and tax courts shall be according to the pro-
visions determined in the content of the APL.

Limitations and reasons which can be based
for a litigation are listed on APL article 2
which indicates as;

“a) Cases that are opened by real or legal per-
sons reasoned by violation of interest which
violates the laws in respect of authorization,
structure, subject and purpose, b) Full rem-
edy actions filed by those whose personal
rights are directly impaired due to administra-
tive actions and transactions. C) (amended:
18/12/1999-4492/6 article) Lawsuits regard-
ing disputes arising between the parties due
to all kinds of administrative contracts con-
cluded for the execution of one of the public
services, excluding the disputes arising from
the concession terms and contracts for which
arbitration is provided. 2. Administrative ju-
risdiction is limited to the supervision of the
legality of administrative actions and transac-
tions. Administrative courts; They cannot carry
out an audit of expediency, they cannot make
a judicial decision that will restrict the execu-
tion of the executive duty in accordance with
the forms and principles set forth in the laws
and presidential decrees, in the nature of an
administrative act and transaction, or in a way
that removes the discretionary power of the
administration.”®
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Yaygin gorusune gore, TTK 902 ve de-
vaminda duzenlenen kombine tasima
sozlesmelerine Tasima isleri Kitabinin
Birinci ve ikinci Kisminda yer alan hu-
kumler uygulanir. Tasima Isleri Kitabi
Birinci Kisimda tasima islerine iligkin
genel hukumler, ikinci Kisimda ise esya
tasimaya iliskin hukamler yer almakta-
dir. Buradan yola c¢ikarak, kombine ta-
simacilik sozlesmelerinin karayoluyla
esya tasima sozlesmeleri hukumlerine
tabi oldugu sonucuna varilabilir.

IV. ANLASMAZLIGIN
USULEN
iNCELEMESi

A. idari Uyusmazliklarda Genel
Usul

06.01.1982 tarihli ve 2577 sayili idari Yar-
gilama Usul Kanunu (“iYUK") uyarinca;
Danistay, bolge idare mahkemeleri, ida-
re mahkemeleri ve vergi mahkemeleri-
nin 6nune gelen uyusmazliklarin ¢6zum
surecinde uygulanacak usul, iYUK muh-
teviyatinda belirlenen hukumlere gore
uygulanir.

Dava yoluna basvurmak isteyen 6zel veya
tazel kisilerin iddialarini ve sikayetlerini da-
yandirabilecekleri sebepler ve sinirlar sa-
yilmistir. Bu sinirlari diizenleyen iYUK'un 2.
maddesi;

“idari islemler hakkinda yetki, sekil, sebep,
konu ve maksat yonlerinden biri ile hukuka
aykiriolduklarindan dolayi iptalleri icin men-
faatleri ihlal edilenler tarafindan acilan iptal
davalari, b) idari eylem ve islemlerden dolayi
kisisel haklar dogrudan muhtel olanlar tara-
findan agilan tam yargi davalari, c) (Degisik:
18/12/1999-4492/6 md.) Tahkim yolu 6ngo-
rulen imtiyaz sartlagsma ve sézlesmelerinden
dogan uyusmazliklar hari¢, kamu hizmetle-
rinden birinin yarutalmesi igin yapilan her
tarlu idari sozlesmelerden dolayi taraflar ara-
sinda ¢ikan uyusmazliklara iliskin davalar. 2.
idari yargi yetkisi, idari eylem ve islemlerin
hukuka uygunlugunun denetimiile sinirlidir.
idari mahkemeler; yerindelik denetimi yapa-
mazlar, yurutme gorevinin kanunlarda ve
Cumhurbaskanligi kararnamelerinde gos-
terilen sekil ve esaslara uygun olarak yerine
getirilmesini kisitlayacak, idari eylem ve is-
lem niteliginde veya idarenin takdir yetkisini
kaldiracak bigcimde yargi karar veremezlers.”
hakmunu haizdir.

MAKALELER

A

3 Ozlem Tuziiner, Karayoluyla Esya
Tagima Sozlesmesinin Hukuki Niteligi
Ve is Gorme Amaci Guden Sozlesm-
elerle lliskisi, Baro Birlik Dergisi, 2012,
Say1 101.

DiPNOT

4 istanbul Universitesi Agik Ogretim
Fakultesi, Lojistik ve Tasima Hukuku
2020-2021 Bahar Doénemi Fasikuld,
10.1.2. TTK'nin Degisik Tur Araglarla
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FOOTNOTE

6 Danistay 15. Daire Esas: 2012/8843
Karar: 2017/6592 Tarih: 14.11.2017.

7 Article 27 of the Administrative
Procedure Law No. 2577.

DEBATE ON THE AUTHORIZED INSTITUTION IN
AIRLINE+ROAD COMBINED PASSENGER TRANSPORT

In clause 1/a of the 2nd article of the APL;
Actions for annulment filed by those whose
interests have been violated for the annul-
ment of administrative actions due to one
of the aspects of authority, form, reason,
subject and purpose, and because they are
unlawful, are among the types of administra-
tive lawsuits. The petition of the lawsuit will
be examined in terms of whether the action
that is the subject of the lawsuit is a definite
and must be carried out as the subject of an
administrative lawsuit under the 3/d clause
of the 14th article; In subparagraph 1/b of Ar-
ticle 15, it is stipulated that if the action that
is the subject of the lawsuit does not have
the nature of a final/ definite and executable/
necessary action that will be the subject of
an administrative lawsuit, the lawsuit will be
dismissed.

Administrative acts are unilateral declarations
of will that create various rights and/or obli-
gations for the addressee, which the admin-
istrative authorities establish with respect to
the administrative function by using public
force, and which changes the legal status of
the addressees. Accordingly, administrative
proceedings must include the elements of
"established by administrative authorities”,
"unilateralism”" and "enforcement”. A transac-
tion that can be subject to an action for annul-
ment should be determined not by the name
of the transaction or the naming of the admin-
istration, but by the content of the transaction,
whether it's a transaction that is definitive and
executable®.

B. Procedural Examination Of
Dispute

Following the publication of the CCAPHT,
which was issued by the Ministry and pro-
mulgated in the Official Gazette, the Munic-
ipality started the administrative proceed-
ings in the Administrative Court, which is
able to conduct the proceedings in terms
of authority and duty. Then, the matter was
brought to the Council of State and the
Council of State decided to stay the execu-
tion. Upon the said decision, a recourse was
made on 21.08.2020 for a new regulation in
the Road Transport Regulation and the can-
cellation of the reply letter of the Ministry of
Transport and Infrastructure on the subject
was requested. The Council of State reject-
ed this request without examining the case
in a contextual sense, since the letter written
by the Ministry was explanatory.

iYUK’'un 2. maddesinin 1/a bendinde;
idari islemler hakkinda yetki, sekil, se-
bep, konu ve amag¢ yonlerinden biri ile
hukuka aykiri olduklarindan dolayi iptal-
leriicin menfaatleriihlal edilenler tarafin-
dan acilan iptal davalari idari dava turleri
arasinda sayilmistir. iYUK'un 14. madde-
sinin 3/d bendinde; dava dilekgesinin
dava konusu edilen islemin, idari davaya
konu olacak kesin ve yurutulmesi gere-
ken bir islem olup olmadigi yonunden in-
celenecegi; 15. maddesinin 1/b bendin-
de ise dava konusu edilen islemin, idari
davaya konu olacak kesin ve yarutulmesi
gereken bir islem niteliginin bulunma-
masi durumunda davanin reddine karar
verilecegi kurala baglanmistir.

“idari islemler, idari makamlarin kamu
gucu kullanarak idare iglevine iligkin ola-
rak tesis ettikleri muhataplari yonunden
cesitli hak ve/veya yukumlulukler dogu-
ran, muhataplarinin hukuki durumlarinda
degisiklik yapan tek yanli irade agiklama-
laridir. Buna gore idari islemlerin “idari
makamlarca tesis edilmis olma”, “tek yanli
olma” ve “icrailik niteligini tasima” un-
surlarini bunyesinde barindirmasi gerek-
mektedir. Bir islemin iptal davasina konu
edilebilir nitelikte kesin ve yuratulebilir
bir islem olup olmadiginin islemin ismine
veya idarenin isimlendirmesine bakilarak
degil, islemin icerigine bakilarak belirlen-
mesi gerekirs.”

B. Uyusmazligin Usulen
incelenmesi

Havayolu+karayolu kombine tasimacilik
sozlesmelerinde yetkili kurumun belirlenme-
si hususunda yasanan uyusmazlik Bakanlik
tarafindan cikartilan ve Resmi Gazete'de
yayimlanarak yuarurluge giren HKKYTKG'yi
muteakip, Danistay uyusmazlik konusu hiz-
metin saglanmasi hususunda yetkilendirme
yapabilme yetkisi icin yuratmeyi durdurma
karari vermistir. Bu yuratmeyi durdurma ka-
rarn Uzerine Belediye, Karayolu Tasima Yo-
netmeligi'nde yeni bir dizenleme yapilmasi
istemiyle bir bagvuru yapmis ve Ulastirma ve
Altyapr Bakanligi bu basvuruya cevaben ret
yazisi yazmistir. 21.08.2020 tarihinde Beledi-
ye tarafindan Danigtay 8. Daire 2021/1774
Esas numarali uyusmazlik talebi ile Beledi-
ye, Karayolu Tagima Yonetmeligi'nde tekrar
duzenleme yapilmasi istemiyle bir basvuru
yapmis ve Ulastirma ve Altyapr Bakanligi

GSI ARTICLETTER

Under the above-mentioned stages, there
is no question of duty for the Administrative
Court, which is the court of finality, where
disputes related to administrative acts will
be resolved, and the Council of State, which
is the appellate authority, to carry out the
said examination when the authorization re-
view is made.

Provision of Article 27 of the APL “1. Filing a
lawsuit before the Council of State or admin-
istrative courts does not stop the execution
of the administrative act. 2. (Amendment:
2/7/2012-6352/article 57) The Council of
State or administrative courts, in the event
that irreparable or impossible damages
arise in the event of the implementation
of the administrative act and the adminis-
trative act is clearly unlawful, in the event
that the defense of the defendant adminis-
tration is received or the defense after the
expiry of the deadline, they may decide to
stay the execution by giving reasons. The
execution of the administrative proceed-
ings, whose effect will be exhausted by
its implementation, can be stopped with-
out the defense of the administration, to
be decided again after the defense is re-
ceived.”” when evaluated within the scope
of the norm; the Municipiality objected to
some articles of Circular No. 2018/16 on
20.04.2020 and that objection led to a nul-
lity suit. The 8th Chamber of the Council
of State ruled for a stay of execution in this
direction. The action for annulment filed
by the Municipality was filed within the
time limit and in accordance with the pro-
cedure, when the provision is examined
within this framework.

V. BASIS OF
MUNICIPIALITY'’S
DEFENSE

Some private companies have stated that
the authority of the Municipality is essential,
by damaging their vested rights that were
put into effect on authorization upon the
publication of CCAHPT as follows: “Munici-
palities are the main competent authorities
for passenger transportation within the bor-
ders of the municipality; It has been allowed
to transfer the regulatory authority legally
granted to the Ministry with the regulation
subject to the lawsuit, in which they were
also authorized by the municipality to carry
out passenger transportation between the
airport and the city center, to private com-

HAVAYOLU+KARAYOLU KOMBINE YOLCU
TASIMACILIGINDA YETKILI KURUM TARTISMASI

bu basvuruya cevaben yazilan ret yazisinin
iptalini talep etmistir. Danistay, Bakanlik ta-
rafindan yazilan yazinin aciklayici nitelikte
olmasindan dolayi davayi iceriksel anlamda
incelemeden reddetmistir.

Yukarida bahsedilen asamalar tahtinda, yet-
ki incelemesi yapildiginda idari islemlere
iliskin uyusmazliklarin ¢ozulecegi bidayet
mahkemesi olan idare Mahkemesi ve Tem-
yiz mercii olan Danigtay’in s6z konusu in-
celemeyi yapmasi hususunda herhangi bir
gorev sorunu bulunmamaktadir.

iYUK madde 27 hukm; “1. Danistay’da veya
idari mahkemelerde dava acilmasi dava edilen
idari islemin yaratalmesini durdurmaz. 2. (De-
gisik: 2/7/2012-6352/57 md.) Danistay veya
idari mahkemeler, idari islemin uygulanmasi
halinde telafisi guc¢ veya imkansiz zararlarin
dogmasi ve idari islemin acgik¢a hukuka aykir
olmasi sartlaninin birlikte gerceklesmesi duru-
munda, davali idarenin savunmasi alindiktan
veya savunma suresi gectikten sonra gerekce
gostererek yurutmenin durdurulmasina karar
verebilirler. Uygulanmakla etkisi tukenecek
olan idari islemlerin yurutulmesi, savunma
alindiktan sonra yeniden karar verilmek tze-
re, idarenin savunmasi alinmaksizin da dur-
durulabilir.” normu kapsaminda degerlen-
dirildiginde; Belediye, 20.04.2020 tarihinde
2018/16 sayili Genelge'nin belli maddelerine
itiraz etmis ve bu itiraz iptal davasinin acilmasi
sonucunu dogurmustur. Danistay 8. Dairesi
bu dogrultuda yuratmenin durdurulmasi ka-
rarina hukmetmistir. Hukim bu cergevede in-
celendiginde, Belediye tarafindan agilan iptal
davasi suresi igerisinde ve usule uygun olarak
acilmistir.

V.BELEDIYENIN
SAVUNMASINI
DAYANDIRDIGI TEMELLER

Bazi 6zel sirketler HKKYTG'nin yayim-
lanmasi uzerine yetkilendirme husu-
sunda yururluge konulan kazanilmis
haklarina halel getirildigi suretiyle Be-
lediye’nin yetkisinin esas oldugunu su
sekilde dile getirmislerdir; “Belediye
sinirlarinda yolcu tasimaciligr konu-
sunda esas yetkili idarenin belediye-
ler oldugu; kendilerinin de belediyece
havaalani-sehir merkezi arasinda yolcu
tasimaciligi yapmak uzere ihale ile yet-
kilendirildigi, dava konusu duzenleme
ile yasal olarak Bakanlik’a taninan du-
zenleme yetkisinin havalimani isleten
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IT HAS BEEN AN-
NOUNCED THAT THE
AUTHORITY TO MAKE
REGULATIONS REGARD-
ING GROUND HANDLING
SERVICES, WHICH IS
DETERMINED AS AN
ELEMENT OF AVIATION
IN THE TCAL, IS LEFT TO
THE MINISTRY.

4

FOOTNOTE

8 8th Chamber of the Council of State
Basic number: 2019/2995 Decision
number: 2021/1114 Date: 24.02.2021.

9 Ministry of Transport, General
Directorate of Land Transport, 2009/
KUGM-23/YOLCU, 24.07.2009.

DEBATE ON THE AUTHORIZED INSTITUTION IN
AIRLINE+ROAD COMBINED PASSENGER TRANSPORT

panies operating the airport. The authority
of the municipalities is indirectly abolished
by limiting the passenger transport busi-
ness only with a company determined by
this company; privilege and vested rights
are damaged.”® and they took this case to
the Council of State in accordance to the
reasons mentioned above.

In the article (a) of the 1st part of the Gen-
eral Directorate of Land Transportation's
“Airline + Road Combined Passenger Trans-
ports” dated 24.07.2009 and numbered
2009/KUGM-23 / PASSENGER, on Sched-
uled Combined Passenger Transports by
Airplane + Bus between Settlement Places;
“Scheduled passenger transportations to be
made by bus to the settlements within the
same borders with the airports within the
boundaries of the Metropolitan Municipali-
ty or Municipality and their adjacent areas,
or to the airports from these settlements,
on a determined route, at a certain time
and according to the general urban public
transportation fare schedule; shall be done
by the self-owned public transportation ve-
hicles operated by metropolitan municipal-
ities or municipalities and owned by these
municipalities.”® It has been regulated that
the transports specified in subparagraph (g)
of section 4 titled "Common and Other Pro-
visions" and subparagraphs (b), (c), (¢) of ar-
ticle 1 and article 2 will be subject to the per-
mission of the Ministry. It can be concluded
that the transports made within the scope of
subparagraph a) of the 1st part will not be
subject to the permission of the Ministry from
this provision. On the other hand, the sub-
ject of the lawsuit, in article 4, subparagraph
(i) of the Circular No. 2009/KUGM-23/YOL-
CU provision; “In addition to the transporta-
tion service to be provided by Metropolitan
Municipalities or Municipalities, private law
legal entities that have received a Group A or
B Group working license for "transportation”
service among the services included in the
5th article of the Airports Ground Services
Regulation ("SHY-22") 2009/KUGM. If they
meet the other conditions within the scope
of the Circular named -23/PASSENGER, the
Ministry can be authorized for a maximum of
2 years within the scope of this Circular.” is
included within the scope of subparagraph
(a) of article 1.

06zel sirketlere devrine olanak tanin-
mistir. Sadece bu sirketin belirledigi bir
sirketle yolcu tasima isi sinirlandirilmak
suretiyle belediyelerin yetkisinin do-
layli olarak ortadan kaldirildig; imtiyaz
hakki ve kazanilmis haklarina zarar ve-
rildigi®” ve bu metinde belirtilen sebep-
lerle konuyu Danigtay’a tagimiglardir.

Kara Ulastirma Genel Muduarlagu’'nun
“Havayolu+Karayolu Kombine Yolcu Ta-
simalan” konulu 24.07.2009 tarihli 2009/
KUGM-23/YOLCU sayili Genelgesi'nin
Yerlesim Yerleri Arasinda Ugak+Otobus
ile Yapilan Tarifeli Kombine Yolcu TaslI-
malarina iliskin 1. boélumanan (a) ben-
dinde; “Buyuksehir Belediyesi veya Be-
lediye sinirlari ile bunlarin mucavir alani
icinde kalan havaalanlari ile ayni sinirlar
icinde kalan yerlesim yerlerine veya bu
yerlesim yerlerinden havaalanlarina tes-
pit edilmis bir guzergahta, belirli bir za-
man ve sehiri¢i toplu tagima genel Ucret
tarifesine gore otobusle yapilacak olan
tarifeli yolcu tasimalari; bayuksehir be-
lediyeleri veya belediyeler tarafindan
isletilen ve bu belediyelere ait 6zmal
toplu tasima araclari ile yapilir®” hukmau
yer almakta olup, “Ortak ve Diger HU-
kumler” baslikli 4. bolumunun (g) bendi
ile 1. maddenin (b), (c), (¢) bentleri ile 2.
maddede belirtilen tasimalarin Bakanlik
iznine tabi olacagl duzenlenmistir. Bu
hukumden, 1. bélumun a bendi kapsa-
minda yapilan tasimalarin Bakanlik izni-
ne tabi olmayacagi sonucuna varilabilir.
Diger taraftan dava konusu; 2009/KUGM-
23/YOLCU sayili Genelgesi’'nin 4. madde-
nin (1) bendinde ise 1. maddenin (a) ben-
di kapsaminda olmak uzere “Buyuksehir
Belediyeleri veya Belediyeler tarafindan
verilecek tasima hizmetinin yani sira, Ha-
vaalanlar Yer Hizmetleri Yonetmeligi'nin
("SHY-22") 5'inci maddesinde yer alan
hizmetlerden “ulastirma” hizmeti konu-
sunda A veya B Grubu calisma ruhsati
alan 6zel hukuk tuzel kisilerine, 2009/
KUGM-23/YOLCU isimli Genelge kapsa-
mindaki diger sartlari saglamalari halin-
de Bakanlik¢ca, bu Genelge kapsaminda
en fazla 2 yil sureyle yetkilendirme yapi-
labilir.” hukmune yer verilmistir.
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From the provisions of the legislation men-
tioned above, it is seen that the authority to
organize and coordinate all kinds of public
transportation services within the borders
of the metropolitan municipality is given
to the metropolitan municipalities on the
other hand. In this context, it is reasonable
to admit that the authority regarding the ar-
rangement of public transportation from the
airports within the borders of the Metropoli-
tan Municipality to the city or to the opposite
way belongs to the Municipality.

VI. BASIS OF MINISTRY
OF TRANSPORT AND
INFRASTRUCTURE
TRANSPORTATION
SERVICES
COORDINATION
CENTER’S DEFENSE

It has been announced that the authority to
make regulations regarding ground handling
services, which is determined as an element of
aviation in the TCAL, is left to the Ministry. It is
stated that transportation service is evaluated
within the scope of ground services with the
Road Transport Regulation issued by the Min-
istry of Transport, which uses its authority to
make regulations in this context. It can be un-
derstood that the authority to determine how
the transportation between the airport and
the settlement will be carried out belongs to
the Ministry, since it is stated that the passen-
ger transport operation to be made between
the city terminal or terminals and the airport or
from the airport to the surrounding provinces
and districts will be regulated by the Ministry
according to the requests, provided that all
legislation related to road transport is com-
plied with.

An important part of the defense of the Min-
istry of Transport and Infrastructure General
Directorate of Transport Services Regulation
is based on the RTC. The Ministry has gath-
ered the authority to regulate and super-
vise not only the combined transportation
or the transportation side of the business,
but also the content and execution of the

HAVAYOLU+KARAYOLU KOMBINE YOLCU
TASIMACILIGINDA YETKILI KURUM TARTISMASI

Diger taraftan yine yukarida yer verilen
mevzuat hukumlerinden buyuksehir si-
nirlari icerisindeki her tarlu toplu tasi-
ma hizmetlerini dizenleme ve koordine
etme yetkisinin buayuksehir belediye-
lerine verildigi gorulmektedir. Bu kap-
samda Buyuksehir Belediyesi sinirlari
icindeki havalimanlarindan, sehir igine
ya da tersi yonde yapilacak toplu ulasi-
min duzenlenmesine iligkin yetkinin de
Belediye'ye ait oldugunu kabul etmek
gerekmektedir.

VI. ULASTIRMA VE
ALTYAPI BAKANLIGI
ULASTIRMA HiZMETLERI
DUZENLEME GENEL
MUDURLUGU’'NUN
SAVUNMASINI
DAYANDIRDIGI TEMELLER

TSHK’da havaciligin bir unsuru olarak
belirlenen yer hizmetleri hususunda
duzenleme yapma yetkisinin Bakanlik’a
birakildigr agiklanmistir. Bu kapsamda
duzenleme yapma vyetkisini kullanan
Ulastirma Bakanligi tarafindan c¢ikarti-
lan Karayollari Tasima Yonetmeligi ile
ulagsim hizmetinin, yer hizmetleri kap-
saminda degerlendirildigi belirtilmistir.
Sehir terminali veya terminalleri ile ha-
vaalani arasinda veya havaalanindan
cevre illere ve ilcelere yapilacak olan
yolcu tasima isletmeciliginin karayolu
tasimaciligiile ilgili tum mevzuata uyul-
masi kosulu ile taleplere gore Bakanlik
tarafindan duzenlenecegi belirtildigin-
den, havaalani ile yerlesim yeri arasin-
daki tasimaciligin nasil yurutulecegini
belirleme yetkisinin Bakanlik’a ait oldu-
gu anlasilmaktadir.

Ulastirma Ve Altyapi Bakanligi Ulastirma Hiz-
metleri Duzenleme Genel Muadurlagd’'nun
savunmasinin énemli bir kismi da KTK'ya da-
yanmaktadir. Asagida sayilacak hukumlerden
anlasilacag Uzere sadece kombine tagimacilik
veya isin sadece tasima tarafi degil, isin muh-
teviyatina ve yurutulmesine iliskin kosullar
da duzenleme ve denetleme yetkisini hukuki

MAKALELER

TSHK DA HAVACILIGIN
BiR UNSURU OLARAK
BELIRLENEN YER HiZ-
METLERI HUSUSUNDA
DUZENLEME YAPMA
YETKIiSININ BAKANLIK'A
BIRAKILDIGI ACIKLAN-
MISTIR.
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10 Road Transport Law No. 4925,
Date: 19/7/2003 Number: 25173.

DEBATE ON THE AUTHORIZED INSTITUTION IN
AIRLINE+ROAD COMBINED PASSENGER TRANSPORT

business, by legal means, as it can be un-
derstood from the provisions listed below.
Likewise in the 1st article of RTC, it's stated
that “The law regulates road transports as
required by the country's economy, ensures
order and safety in transport, determines the
conditions of carriers, agencies and freight
forwarders, transport warehouse and cargo
management and similar services, deter-
mines the qualifications, rights and respon-
sibilities of those employed in transport, and
other road transports. It is understood that
the provision "to serve together with the
transportation systems and to complement
each other and to ensure that the existing
opportunities are used more beneficially”
has been promulgated to cover all kinds of
transportation operations, including com-
bined transportation. In the 2nd article; “The
law covers the transport of passengers and
goods by motor vehicles on public roads,
transporters, transport agents, freight for-
warders, shipping warehouses and cargo
operators, those working in the transport
business, and all kinds of vehicles, equip-
ment, structures and the like used in trans-
port” in the 1st subarticle of the 5th article
it is stated that; “In the third paragraph, it is
obligatory to obtain an authorization certifi-
cate from the Ministry in order to be able to
carry out transportation, agency and freight
brokerage, shipping warehouse and cargo
management; Apart from the authorization
certificate, the vehicle document showing
the quality and number of the vehicles to be
used in the transports, and the vehicle card
issued for each vehicle registered in the
transporter's vehicle document and which
must be present in the vehicle, will be giv-
en to the carriers.” In the 34th article; “The
conditions to be sought, the authorization
certificates and vehicle documents to be
given, the vehicle capacities required for
each type of document, the age of the ve-
hicles, their qualifications, Regulations on
the terms of service and the issues to be
foreseen in terminal services will be pre-
pared by the Ministry and promulgated in
the Official Gazette within 6 months after
Law enters into force.’”

In Article 2 of the Road Transport Regula-
tion; it is stated that it covers the transpor-
tation of passengers and goods by motor
vehicles on the public road, and the provi-
sions of the MML and the Municipality Law
No. 5393 are reserved. In the 8th article; it
has been determined that without obtaining
an authorization certificate suitable for the
scope of the activity to be carried out, any

yollarla kendi bunyesinde toplamistir. Zira
KTK'nun 1. maddesinden; “Kanunun, karayo-
lu tagimalarinin tlke ekonomisinin gerektirdi-
gi sekilde duzenlenmesi, tagimada duzen ve
guvenligin saglanmasi, tasimaci, acente ve
tasima isleri komisyonculan ile nakliyat am-
bar ve kargo isletmeciligi ve benzeri hizmet-
lerin sartlarinin belirlenmesi, tasima islerinde
istihdam edilenlerin niteliklerinin, haklarinin
ve sorumluluklarnnin saptanmasi, karayolu ta-
simalarinin diger tagsima sistemleri ile birlikte
ve birbirini tamamlayici olarak hizmet vermesi
ve mevcut imkanlarin daha yararli bir sekilde
kullanilmasinin saglanmasi” hakmun kombi-
ne tasimacilik dahil her tarlt tasima islemini
kapsayacak sekilde yayimlandigi anlasilmak-
tadir, 2. maddesinde; “Kanunun, kamuya acik
karayolunda motorlu tagitlarla yapilan yolcu
ve esya tasimalarini, tasimacilar, tasima acen-
telerini, tagima isleri komisyoncularini, nakliyat
ambari ve kargo isletmecilerini tagima islerin-
de calisanlar ile tasimalarda yararlanilan her
tarlu tasit, arag, gereg, yapilari ve benzerlerini
kapsadigl”, 5. maddesinin birinci fikrasinda;
“tasimacilik, acentelik ve tasima isleri komis-
yonculugu ile nakliyat ambar ve kargo islet-
meciligi yapilabilmesi icin Bakanlktan yetki
belgesi alinmasinin zorunlu oldugu, tgcuncu
fikrasinda; tasimacilara, yetki belgesinden
ayrn olarak tasimalarda kullanilacak tasitlarin
niteligini ve sayisini gésteren tasit belgesi ile
tasimacinin tasit belgesinde kayitli her tasit
icin duzenlenen ve tasitta bulunmasi gereken
tasit karti verilecegi”, dorduncu fikrasinda; “ta-
sima igleri isletmecilerinin sayisi, yolcu ve esya
kapasitesi, tasitlann durumu, guvenlik veya
benzeri nedenlerle Bakanligin yetki belgele-
rinin verilmesinde sinirlamalar ve yeni duzen-
lemeler getirebilecegi”, 34. maddesinde ise;
“Kanunun yururlige girmesinden itibaren alti
ay icinde tasimacilik, acente ve tasima isleri
komisyonculugu ile nakliyat ambari ve kargo
isletmeciligi yapmak isteyen gercek ve tuzel ki-
silerde aranacak sartlar, verilecek yetki belge-
leri ve tasit belgeleri, her belge turu icin gerekli
olan tasit kapasiteleri, tasitlanin yag, nitelikleri,
istiap hadleri ve terminal hizmetlerinde 6ng6-
rulecek hususlan duzenleyen yonetmeliklerin
Bakanlikca hazirlanarak Resmi Gazete'de ya-
yimlanacagi™.” belirtilmistir.

Karayolu Tasima Yonetmeligi'nin 2.
maddesinde; kamuya acik karayolunda
motorlu tasitlarla yapilan yolcu ve esya
tasimalarini kapsadigi, BBK ile 5393 sa-
yili Belediye Kanunu hukumlerinin sakli
oldugu, 8. maddesinde; yapilacak faali-
yetin kapsamina uygun bir yetki belge-
si alinmadan, muhtevasi Karayolu Tasi-
ma Yonetmeligi'nde belirtilen herhangi
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activity, the content of which is specified in
the Road Transport Regulation, cannot be
carried out, and the holders of the authori-
zation certificate cannot operate outside the
scope of the authorization certificate they
have received.

Considering the provisions of the legisla-
tion included in the airline+road contracts
that have entered into force since 2016; it
can be seen that the transportation service,
which is among the types of airport ground
handling services, is subsidiary. As a mat-
ter of fact, it has been observed that some
ground handling companies may operate
without providing transportation services if
the Ministry does not see the need or gives
permission. If there’s a lack of transportation
services provided by Municipialities due to
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bir faaliyette bulunulamayacagi, yetki
belgesi sahiplerinin, almis olduklari
yetki belgesinin kapsami disinda faali-
yette bulunamayacaklari belirlenmistir.

2016°'dan gunumuze kadar yururluge
giren havayolu+karayolu so6zlesmele-
rinde yer verilen mevzuat hukumleri
g6z onunde bulunduruldugunda; ha-
vaalani yer hizmeti turleri icerisinde yer
alan ulasim hizmetinin tali bir niteligi
sahip oldugu goérulmektedir. Nitekim
Bakanlik¢ca ihtiya¢c goérulmemesi veya
izin verilmemesi halinde bazi yer hiz-
meti kuruluslarinin ulasim hizmeti sun-
madan da faaliyet gostermesinin s6z
konusu olabildigi goérulmuastur. Hava-
alaninin konumu geregi belediyelerce
yeterli ulasim hizmeti saglanamamasi

The Ministry is expressly authorized to regulate
passenger and freight traffic safely within the scope of

the TCAL.

Anlasmazhiga TSHK kapsaminda bakildiginda ise Bakanhk
yolcu ve yiik trafiginin giivenli bir sekilde diizenlenmesi
hususunda acikca yetkilendirilmistir.

the location of the airport, the possibility of
ground handling services carrying out trans-
portation may come up, and in case of such
a need occuring, ground handling services
that are willing to provide the transporta-
tion services can operate, on condition that
General Directorate of Land Transport gives
permission.

The Ministry is expressly authorized to regu-
late passenger and freight traffic safely within
the scope of the TCAL. In Article 1 of the TCAL,
its purpose is explained as; To ensure that the
activities in the field of civil aviation, which
shows a continuous and rapid development,
where advanced technology is applied, and
where speed and safety factors are of great
importance, are organized in accordance with
national interests and international relations.
Also In Article 44, named “Ground Services”, it
has also been stated that the Ministry is autho-
rized to take or make others to take the neces-
sary measures in order to carry out passenger

durumunda yer hizmeti kurulusu tara-
findan ulasim hizmeti saglanmasinin
gundeme gelebilecegi, boyle bir ihtiya-
cin bulunmasi halinde bu hizmeti sun-
mak isteyen yer hizmeti kurulusunun
Kara Ulastirma Genel Mudurlugu'nden
izin almasi sartiyla faaliyette bulunabi-
lecegi sonucuna varilmistir.

Anlagsmazliga TSHK kapsaminda bakildi-
ginda ise Bakanlik yolcu ve yuk trafiginin
guavenli bir sekilde duzenlenmesi hususun-
da acikga yetkilendirilmistir. TSHK'nun 1.
maddesinde, amacinin; devamli ve hizli bir
gelisme gosteren, ileri teknolojinin uygulan-
digl, surat ve emniyet faktorlerinin buyuk
o6nem tasidigi sivil havacilik sahasindaki faa-
liyetlerin ulusal ¢ikar ve uluslararasi iligkilere
uygun bir sekilde duzenlenmesini saglamak
oldugu, Yer Hizmetleri’ baslikli 44. madde-
sinde de, Bakanlik’in, havaalanlarinda, yol-
cu ve yuk trafiginin ve her tarlt hizmetlerin
cagdas sivil havacilik ilkelerine ve ulke ¢ikar-
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PART 5

4

FOOTNOTE

11 Airports Ground Handling Regula-
tion (SHY-22) R.G 29810 T. 23/8/2016.

DEBATE ON THE AUTHORIZED INSTITUTION IN
AIRLINE+ROAD COMBINED PASSENGER TRANSPORT

and freight traffic, and all kinds of services at
airports, in accordance with modern civil avia-
tion principles and the interests of the country.

In the 5th article of the Airports Ground Han-
dling Regulation ("SHY-22"), titled Service
Types, in force on the transaction date provid-
ed are grouped as ; “Types of airport ground
services; a) Representance, b) Passenger Traf-
ic, ¢) Load Control and Comunication d) d)
Ramp: Ramp, cargo and mail, aircraft cleaning,
control of unit loading equipment, e) Aircraft
Line Maintenance: Aircraft line maintenance,
fuel and oil, f) Flight Operations, g) Transpor-
tation h) Catering Services, i) Surveillance and
Management , j) Aircraft Private Security Ser-
vices and Inspection.” Other than that, itis also
stated that; Details of Airports Ground Service
Types will be determined within the regula-
tions of Civil Aviation General Directorate.”"". In
Article 7, it is stated that ground handling com-
panies are authorized to perform all or part of
the ground handling services described in
Article 5 for scheduled and non-scheduled
flights. In clause (c) of article 11, it is stated
that the regular passenger transportation op-
erations to be made between the city terminal
and/or terminals and the airport and/or from
the airport to the surrounding provinces and
districts will be regulated by the Ministry ac-
cording to demands, provided that all legisla-
tion related to road transport is complied with.

It's stated that; “The land part of the
non-scheduled group passenger transports,
which will be carried out in the form of tak-
ing the same passenger group from any
point and taking them to the airport by the
same vehicle, without complying with a cer-
tain timetable, according to the departure or
arrival times of the aircraft, or transporting
the group passengers by air from the airport
to any settlement by road, is carried out by
carriers with [B2] or [D2] authorization, re-
gardless of the transport distance, and [B2]
in the international area” in the 2nd arti-
cle titled "Non-tariff Combined Passenger
Transport by Airplane + Bus between Settle-
ment Places" of the Circular of the Ministry
of Transport, General Directorate of Land
Transport, on Air + Road Combined Passen-
ger Transport, dated 24.07.2009 and num-
bered 2009/KUGM-23 / PASSENGER.

VII. CONCLUSION

With this article, which mentions the legal
nature of air + road combined transportation
in general and the problem of authority in this

larina uygun bir bicimde yurutulmesi amaci
ile gereken 6nlemleri almaya veya aldirmaya
yetkili oldugu ayrica belirtilmigtir.

Havaalanlan Yer Hizmetleri Yonetmeligi'nin
("SHY-22") islem tarihinde yururlukte bulu-
nan Hizmet Turleri baslikli 5. maddesinde;
“Havaalanlari yer hizmetleri tarleri; a) Temsil,
b) Yolcu Trafik, ¢) Yuk Kontroli ve Haberles-
me, d ) Ramp: Ramp, kargo ve posta, ugak
temizlik, birim yukleme gereclerinin kontro-
lU, e) Ucak Hat Bakim: Ugak hat bakim, yakit
ve yag, f) Ucus Operasyon, g ) Ulasim h)
ikram Servis, i) Gozetim ve Yonetim, j) Ugak
Ozel Guvenlik Hizmet ve Denetimi” seklin-
de gruplandinlmistir. Ayrica “Havaalanlari
yer hizmet turlerinin detaylan Sivil Havacilik
Genel Mudurlugu'nun cikaracagr havacilik
talimatlariyla belirlenir'.” hukmune yer ve-
rilmistir. 7. maddesinde yer hizmetleri kuru-
luslarinin, havaalanlarinda 5. maddede de
aciklanan yer hizmet tarlerinin, tamamini
veya bir kismini tarifeli ve tarifesiz seferler
icin yapmaya yetkili olduklar belirtilmis, 11.
maddesinin (c) bendinde ise sehir terminali
ve/ veya terminalleri ile havaalani arasinda
ve/ veya havaalanindan cevreillere ve ilgele-
re yapilacak olan duzenli yolcu tasima islet-
meciliginin, karayolu tasimaciligrile ilgili tim
mevzuata uyulmasi kosulu ile taleplere gore,
Bakanlik tarafindan duzenlenecegi hukmu-
ne yer verilmistir.

Ulastirma Bakanligi Kara Ulastirma Genel
Muduarlugu’'nun Havayolu+Karayolu Kom-
bine Yolcu Tasimalari konulu 24.07.2009
tarihli ve 2009/KUGM-23/YOLCU sayili
Genelgesi'nin, “Yerlesim Yerleri Arasinda
Ucak+Otobus ile Yapilan Tarifesiz Kombi-
ne Yolcu Tasimalari” baslikli 2. maddesin-
de; “Belirli bir zaman tarifesine uymaksizin,
ucak kalkis veya varis saatlerine gore, ayni
tasitla, ayni yolcu grubunun herhangi bir
noktadan alinarak havaalanina goéturalme-
si veya havayolu ile gelen grup yolcularin
havaalanindan alinarak her hangi bir yer-
lesim yerine karayoluyla taginmasi seklin-
de gerceklestirilecek tarifesiz grup yolcu
tasimalarinin karayolu kismi, yurti¢cinde
tasima mesafesine bakilmaksizin [B2] veya
[D2], uluslararasi alanda ise [B2] yetki bel-
gesine sahip tasimacilar tarafindan ger-
ceklestirilir.”

VIl. SONUGC

Havayolu+karayolu kombine tasimaciligin
hukuki niteligine genel olarak deginilerek,
bu husustaki yetki sorunundan bahsedilen
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matter, the views of the Ministry and Muni-
cipiality on this matter were detailed and the
content of the airline+road combined passen-
ger transport contract and the examinations
made on the operation process and proce-
dure of the Council of State decisions taken
on the subject were mentioned and examined
in light of Turkish Civil Aviation circulars, the
prevailing principles of administrative law, the
RTC, TCAL, CMR Convention and the legisla-
tion of the Municipality and administrative law.
Although there is no situation that will create a
discussion in terms of procedural law on the
subject, when examined in terms of content, it
has been concluded that the Municipality and
the Ministry are right in terms of various cir-
culars. However, as the Land Transportation
Regulation promulgated in the Official Ga-
zette, dated 08.01.2018 and numbered 30295
issued by the Ministry, which is the compe-
tent authority on the subject in the Turkish
Civil Aviation Law, the land transportation to
the provinces and districts is included in the
ground services regarding air transportation,
so the Ministry's service is not required. And it
has been decided that it is authorized to deter-
mine the institution that will do it.

A
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