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ABSTRACT

As companies search for capital increases to fi-
nance new investments, to strengthen their capi-
tals where affected by changing conditions of the
economy and the market, to carry out mergers, or
to establish subsidiaries, the conditional capital
system adopted in Article 463 of Turkish Commer-
cial Code (TCC) No. 6102 constitutes an important
alternative. This article examines the characteristics
of conditional capital increase, how it differs from
other methods of increasing capital, and the condi-
tional capital increase procedures, evaluating them
within the framework of joint stock companies.
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OZET

Sirketlerin yeni yatinmlar icin finansman arayisi, eko-
nominin ve piyasanin degisen kosullar sebebiyle
eriyen sermayelerinin guclendirilmesi, birlesmeler
ve yavru ortakliklar kurulmasi gibi sebeplerle serma-
ye artinmi arayisinda; 6102 sayili Turk Ticaret Kanu-
nu'nun 463 maddesinde duzenlenen sarta bagli ser-
maye sistemi 6nemli bir alternatif teskil etmektedir.
Makalemizde; sarta bagli sermaye artirmi anonim
ortakliklar cercevesinde degerlendirilerek ozellikle
sarta bagli sermaye artinminin karakteristik ¢zellik-
leri, diger sermaye artinm yontemlerinden farkliliklari
ve sermaye artinm usulu incelenecektir.
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ARTICLES MAKALELER

PART 7

From time to time, companies maywish toincrease their capital to finance newinvestments,
to strengthen their capital where affected by changing conditions of the economy and the
market, to carry out mergers, or to establish subsidiaries.

Sirketler; zaman zaman yeni yatirimlar icin finansman arayisi, ekonominin ve piyasanin
degisen kosullar1 sebebiyle eriyen sermayelerinin giiclendirilmesi, birlesmeler ve yavru
ortakliklar kurulmasi gibi sebeplerle sermaye artirnmina gidebilirler.

4

FOOTNOTE

1 Moroglu, Anonim Ortaklikta Ser-
maye Artinmi, s. 1

2 Kaya, Sartli Sermaye Artirmi, s. 23;
Sarag, Anonim Sirketlere Sarta Bagli
Sermaye Artinmi s. 3

3 Tekinalp, Poroy, Camoglu, Ortak-
liklar Hukuku II, s.777

4 Gerekge, Turk Ticaret Kanunu,
madde 463

I.INTRODUCTION

Capital is the sum of the assets that share-
holders undertake to bring to a partnership
in joint stock companies and its expression
in cash’. From time to time, companies may
wish to increase their capital to finance new
investments, to strengthen their capital
where affected by changing conditions of
the economy and the market, to carry out
mergers, or to establish subsidiaries?. A capi-
talincreaseisanincrease in the fixed amount
shown as the principal capital in joint stock
companies’ articles of associations. Compa-
nies have a legal right to increase their capi-
taland it does not have to be based on valid
reasons as long as it follows the conditions
and procedures specified in law?.

Conditional capital increase has been in-
troduced for the first time in Turkish legis-
lation as a method for raising capital and is
regulated by Article 463 of TCC No. 6102.
According to Article 463, conditional cap-
ital increase is a method for raising capital
that aims to turn the creditors of newly is-
sued bonds and similar debt instruments
into company shareholders, thus helping
the company increase its finances through
employees providing capital and becoming
shareholders. Article 463 takes its source
from Articles 653 to 653.i of the Swiss Code
of Obligations. This method of raising capi-

I. GiRiS

Sermaye, anonim ortakliklarda pay sahip-
lerinin ortakliga getirmeyi taahhut ettikleri
malvarliginin toplami ve bunun nakit olarak
ifadesidir’. Sirketler; zaman zaman yeni yati-
rimlar i¢in finansman arayisi, ekonominin ve
piyasanin degisen kosullari sebebiyle eriyen
sermayelerinin gugclendirilmesi, birlesmeler
ve yavru ortakliklar kurulmasi gibi sebepler-
le sermaye artirmina gidebilirler. Sermaye
artinmi; anonim sirketlerde, sirket esas s6z-
lesmesinde esas sermaye olarak gosterilen
sabit tutarin yukseltilmesi anlamina gelir?.
Bununla birlikte sermaye artirmi, sirketle-
rin kanuni bir hakki olup kanunda belirtilen
sart ve usullere uygun artirildigi maddetce
gecerli bir sebebe de dayanmak zorunda
degildir®.

Sarta bagli sermaye artinmi, bir sermaye
artinm yontemi olarak ilk defa 6102 sayili
TTK'nin 463. maddesinde duzenlenerek
Turk hukuku mevzuatinda yerini almigtir.
TTK'nin 463. maddesine goére sarta bagli
sermaye artinmi; yeni ¢ikarilacak tahvillerin
ve benzeri bor¢lanma araclarinin alacaklila-
rinin, sirketin pay sahiplerine donusmelerini
amaclayan, bu yolla sirkete sermaye sag-
layarak finansmana yardimci olan ve cali-
sanlar icin pay senedi ¢ikarilmasina olanak
veren bir sermaye artirrmi yontemidir. Anilan
bu duzenleme; kaynagini, Isvigre Borglar
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tal, which is designed to meet the need aris-
ing from the practical application in Swiss
and German law, is a response to the slow-
ness of formalities of other capital raising
methods, has become a necessity in terms
of Turkish law and commercial practice and
is regulated in the TCC.

With conditional capital increase, the hold-
ers of bonds or other debt securities, who
are company creditors, are given shares in-
stead of a money return for their receivables.
In this way, foreign capital can be converted
into equity capital by preventing cash out-
flow from the company. Another function
of this method is to enable employees to
become partners in the company. Article
463 of the TCC lists employees who have
exchange and purchase rights, including all
employees, regardless of their titles, of the
company and the group of companies®. The
inclusion of employees as shareholders in
a partnership through participating in rais-
ing capital also ensures that the employees
have the same interests as the company
and are encouraged to improve their perfor-
mance.

In conditional capital increase, capital in-
creases over time as the employees exercise
their right to exchange and purchase. It is
also a variable and unpredictable method
of raising capital since the capital increase

Kanunu'nun 653 ila 653.i maddelerinden al-
maktadir. Isvigre ve Alman hukukunda pra-
tikteki uygulamadan kaynaklanan ihtiyaci
gidermek icin tasarlanan bu sermaye artirm
yonteminin, diger sermaye yontemlerinin
sermaye artirminda yavas kalmasi ve agir
isleyen formalitelere bagli olmasi sebebiyle
TTK'da duzenlenmesi Turk hukuku ve ticari
hayat acgisindan bir ihtiya¢ haline gelmistir.

Sarta bagli sermaye artinmi ile; sirketin ala-
caklisi durumunda olan tahvil veya diger
borclanma senetlerinin sahiplerine, alacak-
larina karsilik para yerine, pay senedi ya da
ciplak pay verilmektedir. Boylelikle sirket-
ten nakit ¢ikisinin 6nune gecilerek, yabanci
sermaye 6z sermayeye donusturilmektedir.
Bu yontemin diger bir islevi ise calisanlarin
sirkete ortak olmasina imkan taninmasidir.
TTK'nin 463. maddesinde sayilan degistir-
me ve alim hakkina sahip olanlar arasinda
saylilan calisanlar, sirketin ve topluluk sirket-
lerinin iscileri dahil sifatlari ne olursa olsun
tum calisanlarn kapsar®. Calisanlarin serma-
ye artinmina katilmasi suretiyle ortakliga pay
sahibi olarak dahil edilebilmesi, ¢alisanlarin
performansini yukselterek sirket ile bagdas-
masi ve tesvik edilmesini de saglar.

Sarta bagli sermaye artirrminda, degis-
tirme ve alim hakki sahipleri bu haklarini
kullandik¢a sermaye zaman iginde artar.
Kendilerine alim ve degistirme haklari

N
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maye Artirmy, s. 1
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CONDITIONAL CAPITAL INCREASE IN JOINT STOCK COMPANIES

occurs through third parties utilizing their
right to purchase and exchange. The point
at whic the increase takes place depends on
the decision of those with the rights to pur-
chase and exchange, namely, the condition.
These right holders gradually increase the
capital by utilizing their rights, notwithstand-
ing the approval or the decision of the gen-
eral assembly or the administrative board
in terms of the provision of the articles of
association as soon as they notice the mar-
ket conditions are appropriate. In this type
of increase, capital does not increase upon
the decision of the general assembly. It in-
creases when the creditors of the bonds and
similar debt instruments and the company
employees acquire new shares by utilizing
their rights to exchange or purchase. In oth-
er wordes, it is not the decision that is condi-
tioned but the acknowledgment of a provi-
sion of the articles of association stipulating
the increase of capital to the utilization of
the rights to purchase and exchange. Con-
ditional capital increase differs from other
methods of raising capital in many aspects
such as the decision to increase, the method
of increase, and the registration.

This study evaluates conditional capital in-
crease within the framework of joint stock
companies. In particular, it analyzes the
characteristics of conditional capital in-
crease, how the procedures differs from oth-
er methods of raising capital, and the meth-
od of raising capital.

II. THE CONCEPT OF
CAPITAL AND CAPITAL
INCREASE IN JOINT
STOCK COMPANIES

A. The Concept of Capital

The concept of capital differs depending
on the discipline, for example, economics,
accounting, and law. Capital in joint stock
companies is the cash expression of the to-
tal assets that the shareholders have com-
mitted to bring to the company in order to
achieve the company's purpose®. Since con-
ditional capital increase will be evaluated
within the framework of joint stock compa-
nies, the concept of capital is also defined
within the concept of joint stock companies,
where it refers to the principal capital in
principal capital systems, and issued capital
in registered capital systems®. That is, the
concept of capital corresponds to principal

taninan ucuncu kisiler bu haklarini kul-
landikca sermaye artimi gerceklestigi
icin, bu tur, ayni zamanda degisken ve
ongorulemeyen bir sermaye artirim tuard-
dar. Artinmin gerceklesme zamani, alim
ve degistirme hakki, sahiplerinin karari-
na yani sarta bagli kalmaktadir. Bu hak
sahipleri, esas sozlesme hukmune da-
yanarak piyasa sartlarini uygun gorduk-
leri anda, genel kurulun veya yonetim
kurulunun onayina ya da kararina bagli
olmaksizin haklarini kullanarak serma-
yeyi yavas yavas artirmaktadirlar. Bu tur
artinrmda sermaye, genel kurul karari ile
artmayip, tahvillerin ve benzeri borglan-
ma araclarinin alacaklilari ile sirket cali-
sanlarinin degistirme veya alim haklarini
kullanarak yeni pay edinmesiyle artmak-
tadir. Baska bir deyisle sarta bagli olan
karar degil, genel kurulun sermayenin
artmasini alim ve degistirme haklarinin
kullanilmas! sartina baglayan bir esas
s6zlesme hukmu kabul etmesidir. Sarta
bagli sermaye artirimi; artirnm karari alin-
masi, artirrm usull ve tescili gibi bircok
yonden diger sermaye artirrm yéntemle-
rinden farkldir.

Calismamizda, sarta bagli sermaye artiri-
mi; anonim ortakliklar cercevesinde de-
gerlendirilmis, ozellikle sarta bagl ser-
maye artirrminin karakteristik 6zellikleri,
diger sermaye artirm yoéntemlerinden
farkliliklari ve sermaye artirim usulu ince-
lenmisgtir.

1. ANONIiM SiRKETLERDE
SERMAYE KAVRAMI VE
SERMAYE ARTIRIMI

A. Sermaye Kavrami

Sermaye kavrami; ekonomi, iktisat, muha-
sebe ve hukuk gibi bilim dallarinda farkli
anlamlar ile kullanilmaktadir. Anonim sirket-
lerde sermaye ise, sirket gayesinin gercek-
lestirilmesine yonelik olarak pay sahiplerinin
sirkete getirmeyi taahhut ettikleri malvarligi
toplaminin nakit olarak ifadesidir®. Calisma-
mizda sarta bagli sermaye artirnmi anonim
ortakliklar cercevesinde degerlendirilece-
ginden, sermaye kavrami da anonim sir-
ketler kapsaminda ele alinacaktir. Anonim
sirketlerde sermaye kavrami; esas sermaye
sistemlerinde esas sermayeyi, kayitli serma-
ye sisteminde ise cikarilmis sermayeyi ifade
eder®. Bu durumda, esas sermaye sistemini
benimsemis olan anonim sirketlerde serma-
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capital in joint stock companies that adopt a
principal capital system’. In joint stock com-
panies that adopt a registered capital sys-
tem, however, the concept of capital is used
to express the issued capital.

B. Capital Systems

1. Principal Capital

Principal capital refers to the capital stipu-
lated in the articles of association in accor-
dance with Article 322 of the TCC. During
the establishment phase of a company, the
quantity of principal capital is determined
by the shareholders and represented with
a fixed value in the articles of association,
as stipulated by law. In the principal capital
system, shareholders are obligated to pay
the undertaken shares to the company. The
fact that the capital is committed in the arti-

ANONIM SIRKETLERDE SARTA BAGLI SERMAYE ARTIRIMI

ye kavrami esas sermayeye karsilik gelmek-
tedir’. Kayitli sermaye sistemini benimse-
mis olan anonim sirketlerde ise sermaye
kavrami ¢ikarilmis sermayeyi ifade etmek
icin kullanilir.

B. Sermaye Sistemleri

1. Esas Sermaye

Esas sermaye, TTK'nin 332. maddesi
uyarinca tamami esas soOzlesmede ta-
ahhut edilmis bulunan sermayeyi ifade
eder. Sirketin kurulus asamasinda esas
sermaye miktari, kanunun 6ngérdugu si-
nirlar gergevesinde sirket ana sozlesme-
sinde ortaklar tarafindan sabit bir deger
ile belirlenir. Esas sermaye sisteminde
ortaklar taahhtt etmis olduklar serma-
ye paylarini sirkete 6demekle borglu
olurlar. Sermayenin esas so6zlesmede

In the principal capital system, shareholders are obligated to
pay the undertaken shares to the company.

Esas sermaye sisteminde ortaklar taahhiit etmis olduklar:
sermaye paylarim sirkete ddemekle borclu olurlar.

cles of association, states this situation. The
amount of capital expressed with a fixed val-
ue in the articles of association can only be
increased or decreased by the transforma-
tion of articles of association with a decision
by the administrative board.

2. Registered Capital

As a concept, registered capital is not a capi-
tal committed or declared in real terms, but an
abstract number demonstrating the maximum
amount of share capital that the company is
authorized by its articles of association to is-
sue to shareholders®. In joint stock companies
that adopt a registered capital system, capital
increase can be carried out to the amount de-
termined in the articles of association or regis-
tered in the trade registry without the need for
a decision by the administrative board or the
formalities envisaged by the law.

taahhut edilmis olmasi bu durumu ifade
etmektedir. Esas sermaye sisteminde,
esas sozlesmede sabit bir tutar ile ifade
edilmis olan sermaye miktari, ancak ge-
nel kurul tarafindan esas sozlesmenin
degistirilmesi ile artirnllip azaltilabilir.

2. Kayitli Sermaye

Kavram olarak “kayitl sermaye”; taahhut
edilen veya konulan gercek anlamda serma-
ye olmayip, esas sozlesme geregince yone-
tim kurulu tarafindan sermaye artinmi yetki-
sinin kullanilabilecegi Ust siniri, yani tavani
gosteren soyut bir rakamdir®. Kayitl sermaye
sistemindeki anonim sirketlerde, genel kurul
kararina ve kanunda 6ngoérulmus formalitelere
gerek olmaksizin yonetim kurulunun verecegi
karar ile esas s6zlesmede belirlenmis ve ticaret
siciline tescil edilmis olan tavan miktara kadar
sermaye artinmi gerceklestirilebilir.

MAKALELER
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C. Capital Increase

Companies may prefer to increase their
capital on the grounds that it is required to
funding new investments, to shore up the
remaining capital where it is insufficient,
and to establish subsidiaries or branches.
In joint stock companies, capital increase is
an increase in the fixed amount signified as
the principal capital in the articles of asso-
ciation®. In the principal capital system, this
signifies the increase of the fixed amount
stipulated in their articles of association as
envisaged by the law, and in the registered
capital system, the issuance of new shares
to the maximum amount stipulated in the ar-
ticles of association.

In order to carry out a capital increase
in joint stock companies that have ad-
opted the principal capital system, it is
necessary to pursue a difficult and long
formality. Primarily, preparation to alter
the articles of association by the admin-
istrative board; receiving permission
from the Ministry if the alteration is sub-
ject to allowance; convoking an annual
meeting in a manner envisaged by the
law; ensuring the meeting is in quorum,
balloting and receiving approval from
the privileged shareholders, and, after-
wards, registering this decision which
must be announced. In consequence
of these formalities making it slow and
difficult to increase capital specifically in
multi-partnered joint companies, faster
methods were.

I1l. CONDITIONAL
CAPITAL INCREASE

A. The Concept of Conditional
Capital

Conditional capital increase is a method for
increasing capital that converts creditors of
newly issued bonds and similar debt instru-
ments or company employees into share-
holders of the company, thus ensuring the
company receives capital, aiding the com-
pany finances and allowing the issuance of
shares to employees.

C. Sermaye Artirimi

Sirketler; yeni yatinmlar i¢in fon ihtiyacinin
karsilanmasi, ekonominin ve piyasanin degi-
sen kosullari sebebiyle yetersiz kalan serma-
yenin guclendirilmesi, yavru ortakliklar veya
subelerin kurulmasi gibi sebeplerle sermaye
artinmina gidebilirler. Sermaye artinmi, ano-
nim sirketlerde, sirket esas s6zlesmesinde
esas sermaye olarak gosterilen sabit tutarin
yukseltilmesi anlamina gelir®. Esas sermaye
sistemindeki anonim sirketlerde, esas so6z-
lesmelerinde belirlenmis olan sabit tutarin
kanun tarafindan ongorulen sekillerde yuk-
seltilmesini, kayit sermaye sistemindeki
anonim sirketlerde ise sirket esas s6zlesme-
sinde belirlenmis olan tavan sermaye tutari-
na kadar yeni paylar ¢ikarilmasini ifade eder.

Esas sermaye sistemini benimsemis olan
anonim sirketlerde sermaye artinmi gercek-
lestirilebilmesi icin zor ve uzun bir formalite
izlenmesi gereklidir. Oncelikle, yonetim ku-
rulu tarafindan esas s6zlesme degisikligine
iliskin taslagin hazirlanmasi, esas sozlesme
degisikligi izne tabi ise Bakanlik'tan izin alin-
masi; genel kurul toplanti tarihinden 6nce
kanunun 6ngoérdugu sekilde ¢cagn yapilma-
sI, agirlastinlmis toplanti yeter sayisinin sag-
lanmasi, oylamanin yapilmasi, imtiyazli pay
sahiplerinin onayinin alinmasi ardindan ka-
rarin tescil ve ilan ettirilmesi gereklidir'™®. Bu
yavas ilerleyen formalitelerin 6zellikle g¢ok
ortakli anonim sirketlerde sermaye artirrmini
guclestirmesi sebebiyle diger sermaye arti-
nm yontemlerine kiyasla daha hizli ilerleyen
yontemlere ihtiya¢ duyulmustur.

11l. SARTA BAGLI
SERMAYE ARTIRIMI

A. Sarta Baglhi Sermaye Kavrami

Sarta bagli sermaye artinmi; yeni ¢cikarilacak
tahvillerin ve benzeri bor¢lanma araglarinin
alacaklilarini ya da sirket calisanlarini sirke-
tin pay sahiplerine donusturerek bu yolla
sirkete sermaye saglayan, sirketin finansma-
nina yardimci olan ve c¢aliganlar icin pay se-
nedi ¢ikarilmasina olanak veren bir sermaye
artinmi yontemidir.
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Analysis of the historical process that led
to the emergence of conditional capital in
Germany and Switzerland shows that the
main reason was the prompt utilization of
substitute share certificates to issue shares
according to the company’s requirements.
Substitute share certificates are utilized for
issuing shares according to the company'’s
requirements and for a prompt resolution in
cases when the partnership could not pro-
vide the required shares due to the restric-
tions of capital increase''. Since new shares
issued in this way are used as a means of
certain hazardous operations and are too
costly, the application of substitute shares
has been abandoned and replaced by con-
ditional capital increase. However, in Swiss
Law, conditional capital increase was intro-
duced to legislation by the regulations ef-
fective in 1922. Regulations related to con-
ditional capital increase in Swiss Law are
essentially parallel to German Law and its
foundation is German Law'2

With Article 463 of TCC No. 6102, condi-
tional capital increase was introduced into
Turkish legislation as a method of raising
capital for the first time. This regulation de-
rives its origin from Articles 653 and 653.i of
the Swiss Code of Obligations. The aim of
the regulation, as in other types of capital in-
crease, is to increase capital by meeting the
financial resource requirements of the com-
pany from within by granting the owners of
newly issued bonds and similar debt instru-
ments or employees the right to exchange
and purchase. During this capital increase,
current shareholders are also given the right
to maintain their share ratios, thus prevent-
ing losses. With this, the proper functioning
of a conditional capital increase is aimed at
protecting the interests of the exchange and
credit right holders and company employ-
ees participating in the capital increase.

1. The Characteristics and Basic

ANONIM SIRKETLERDE SARTA BAGLI SERMAYE ARTIRIMI

Sarta bagli sermaye yonteminin Almanya’da
ve Isvigre’de ortaya ¢ikmasina neden olan

tarihsel surec incelendiginde, asil nedeni-

nin, sirketin ihtiyaci 6l¢gisunde zamaninda

pay cikarabilmesi icin yedek pay senetleri-
nin kullanilmasi oldugu goérulmektedir. Or-

takligin bazen ihtiyaci olan paylari sermaye

artinmi gerceklestiremedigi icin temin ede-
medigi durumlarda ¢6zum bulmak amaciy-

la sirketin ihtiyaci o6lgusunde ve zamaninda
pay cikarabilmesi icin yedek pay senetleri

kullanilmistir’. Bu sekilde ¢ikarilan yeni ye-

dek paylar tehlikeli birtakim operasyonlara
arac¢ yapildigi ve fazla masrafli oldugu icin,

sarta bagli sermaye artinmi kabul edilerek

yedek pay uygulamasi terk edilmistir. isvigre
Hukuku’nda ise sarta bagli sermaye artirimi,
1992 yilinda yururluge giren duzenlemelerle

mevzuatta yerini almistir. isvicre Hukuku'n-
daki sarta bagli sermayeye iliskin duzenle-

meler de esas itibariyle Alman Hukuku'na
paraleldir ve kaynagi Alman Hukuku’dur.

6102 sayii TTK'nin 463. maddesinde du-
zenlenen sarta bagli sermaye artinmi, ilk
defa bir sermaye artirrm yontemi olarak Turk

hukuku mevzuatinda yerini almistir. TTK'da

yer alan bu diizenleme, kaynagini isvigre Borg-

lar Kanunu'nun 653 ila 653.i maddelerinden

almaktadir. Duzenlemenin amaci; diger ser-
maye artinm turlerinde de oldugu gibi yeni ¢I-
karilan tahviller veya benzeri borclanma arac-

lan sahiplerine veya calisanlara, degisim ve

alim hakki taninmasiyla sirketin finansal kay-
nak ihtiyacinin iceriden karsilanarak sermaye-

nin artinlmasidir. Bu sermaye artinmi sirasinda

mevcut pay sahiplerinin de pay oranlarini ko-

ruyabilmeleri icin 6nerilmeye muhatap olma

hakki taninarak zarara ugramalarn engellen-

mektedir. Bununla birlikte sermaye artinmina

katilan degisim ve alacak hakki sahipleri ile sir-
ket calisanlarinin menfaatleri korunmaya cali-

silarak sarta bagli sermaye yonteminin saglikl
calismasi hedeflenmistir.

1. Sarta Bagli Sermaye Artiriminin

Features of a Conditional Capital

Karakteristik Ozellikleri ve Temel

Increase

a. Being subject to a condition

The condition stipulated in a conditional
capital increase is not the decision of the

Nitelikleri

a. Sarta bagli olmasi

Sarta bagli sermaye artirminda sarta
baglanmis olan husus, artirnm kararinin
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general assembly to increase capital, but
the capital increase application to be made
based on that decision because, with this
method, the capital increase is tied to an un-
certain future event, third parties’ utilization
of their right to purchase and exchange™. In
other words, the owners of the rights to pur-
chase and exchange exercising their rights
is the condition of a conditional capital in-
crease. Put another way, it is not the deci-
sion that is tied to the condition, but the ac-
knowledgment of a provision in the articles
of association by the general assembly that
conditions the capital increase to the utiliza-
tion of the rights to purchase and exchange.

b. Being one method of capital
increase

As clarified in the justification of Article 463
of the TCC, conditional capital increase is a
method of raising capital. It is controversial
in the doctrine whether a conditional capital
increase is an increase method or a capital
system™. However, we surmise that, as reg-
ulated in the systematic of the TCC, a condi-
tional capital increase is a method of raising
capital as a result of the fact that it is clearly
defined as an increase method in the justi-
fication of the aforementioned article and
is applicable to both joint stock companies
with principal capital and joint stock compa-
nies with registered capital.

c. Having a full and cash payment
policy

The policy of full payment refers to the full
payment of the price corresponding to the
share. The policy of cash payment on the
other hand, states that share prices cannot
be paid in any other way than cash and that
in-kind capital elements cannot be accept-
ed’. According to these policies, in a condi-
tional capital increase, share prices shall be
paid in full and in cash. There is no possibil-
ity of paying committed share prices in in-
stallments or with an in-kind capital element.
These regulations covering a conditional
capital commitment have been envisioned
as a requirement of the principle of preser-
vation of capital.

d. Originating from the right to
exchange or purchase

The right to exchange is a right granted to

alindigi genel kurul karari degil, bu ka-
rara dayanarak yapilacak sermaye arti-
rim uygulamasidir. Cunka bu yéntemle
sermaye artirimi, gelecekte olup olma-
yacagi belli olmayan bir olaya, uguncu
kisilerin alim ve degistirme haklarini
kullanmalarina baglanmistir's. Bir bas-
ka ifade ile sarta bagli sermaye artiri-
minin sartl, alim ve degistirme hakki
sahiplerinin haklarini  kullanmasidir.
Baska bir deyisle; sarta bagli olan ka-
rar degil, genel kurulun sermayenin
artmasini alim ve degistirme haklarinin
kullanilmasi sartina baglayan bir esas
sozlesme hukmu kabul etmesidir.

b. Sermaye artirrm yéntemlerinden
olmasi

Sarta bagli sermaye artinmi TTK madde
463'an gerekcesinde aciklandigi Uzere bir
sermaye artinm yontemidir. Doktrinde sarta
bagli sermaye artinminin bir artinm yoénte-
mi mi yoksa bir sermaye sistemi mi oldugu
tartismalidir™. Ancak TTK sistematiginde
duzenlendigi Uzere; sarta bagli sermaye ar-
timinin, anilan maddenin gerekgesinde de
aclk¢a bir artirrm yéntemi olarak tanimlan-
masi ve hem esas sermayeli anonim sirket-
lerde hem de kayitli sermayeli anonim sir-
ketlerde gerceklestirebilmesi gibi sebepler
neticesiyle bir sermaye artinm yéntemi oldu-
gu kanisina varmaktayiz.

c. Tam ve nakden 6deme ilkesinin
gecerli olmasi

Tam o6deme ilkesi, paya karsilik gelen be-
delin tek seferde tam olarak 6denmesi an-
lamina gelir. Nakden 6deme ilkesi ise pay
bedellerinin nakit para disinda herhangi bir
sekilde 6denemeyecedini ve ayni sermaye
unsurlarinin  kabul edilemeyecegini ifade
eder’™. Sarta bagli sermaye artinmi icin ge-
cerliolan bu ilkelere gore; sarta bagli serma-
ye artinminda paylarin bedeli tam ve nakden
o6denmelidir. Taahhut edilen pay bedelle-
rinin taksitle ya da ayni sermaye unsuru ile
6denme imkani bulunmamaktadir. Sarta
bagli sermaye taahhudune hakim olan bu
duzenlemeler, sermayenin korunmasi ilkesi-
nin geregi olarak ongoérulmastar.

d. Degistirme veya Alim Hakki
Kaynakli Olmasi

Degistirme hakki, sirketten veya topluluk
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those who are creditors due to newly issued
bonds or similar debt instruments from the
company or group of companies. By utiliz-
ing the right to exchange, the creditor trades
his receivables with the capital debt, and the
title of creditor changes to the title of compa-
ny partner, reducing the debts of the com-
pany and increasing its capital’®.

The right to purchase is a right granted to
the creditors of the company or the com-
pany employees as the right to exchange.
Here, creditors have the opportunity to ac-
quire company shares with a declaration of
sole intent without renouncing the money
they have given to the company, namely,
a pecuniary debt within the framework of
the credit relationship. Unlike the right to
exchange, the price of the shares acquired
due to the right to purchase is paid in cash
by the right holder.

ANONIM SIRKETLERDE SARTA BAGLI SERMAYE ARTIRIMI

sirketlerinden yeni c¢ikarilan tahviller veya
benzeri bor¢clanma araclari nedeniyle ala-
cakli olan kisilere taninan bir haktir. De-
gistirme hakkinin kullanilmasiyla alacakli
alacagini sermaye borcu ile takas eder ve
alacakli sifati yerini sirket ortagi sifatina bi-
rakarak sirketin borglar azaltilip sermayesi
artirilmis olur'.

Alim hakki ise degistirme hakkinda oldugu
gibi sirketten alacakli kisilere veya sirket
calisanlarina taninan bir haktir. Burada
alacakli kisiler, bir alacak iliskisi cerge-
vesinde sirkete vermis olduklari para
o6duncunden yani alacagindan vazgeg-
meksizin tek tarafli irade beyani ile sir-
ket paylarini edinme imkanina sahiptir.
Degistirme hakkindan farkli olarak, alim
hakki dolayisiyla edinilen paylarin be-
deli, hak sahibi tarafindan nakit olarak
odenir?.

It is not the decision that is tied to the condition, but the
acknowledgment of a provision in the articles of association
by the general assembly that conditions the capital increase
to the utilization of the rights to purchase and exchange.

Sarta bagli olan karar degil, genel kurulun sermayenin
artmasini alim ve degistirme haklarinin kullanilmasi
sartina baglayan bir esas sozlesme hiikmii kabul etmesidir.

e. The increase being subject to
limits

A conditional capital increase is subject to
an upper capital limit, as stipulated in Article
464 of the TCC. In accordance with this Arti-
cle, the limit of a conditional capital increase
is up to half of the existing capital. Article
464 defines existing capital as the amount
of capital existing at the time the conditional
capital increase decision is taken. This lim-

e. Artirnmin Sinirlara Tabi Olmasi

Sarta bagli sermaye artiriminin sinirlara tabi
olmasindan kasit, TTK madde 464 hukmun-
de 6ngoralen sermaye tavanidir. Bu madde
uyarinca, mevcut sermayenin ancak yarisi
kadar sartli sermaye artinmi yapilabilmek-
tedir. Anilan maddede mevcut sermayeden
kast edilen, sarta bagli sermaye artirnmi ka-
rarinin alinacagi andaki sermaye miktaridir.
Sarta bagli sermaye artinminin béyle bir siI-
nirlandirmaya tabi olmasi, sermayenin sirket
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itation on a conditional capital increase is
to prevent an unlimited increase in capital
by parties other than the company organs
and to protect the rights of the existing
shareholders. This provision is regulated in
accordance with the principle of protecting
capital, as stated in the justification of the Ar-
ticle. Limits do not only apply to the amount
of capital. There is also a limitation in terms
of the persons who can participate in this
increase. Within the framework of a condi-
tional capital increase, the persons who can
benefit from a conditional capital increase
are limited to the creditors of the bonds and
similar debt instruments issued by the com-
pany or group companies, including the
rights to purchase or exchange, and com-
pany employees™®. These persons, who are
predicted to benefit from the conditional
capital increase, can use their rights to pur-
chase or exchange by their sole intention.

B. The Conditional Capital
Increase Procedure

If conditional capital increase is accepted
upon the establishment of a joint stock com-
pany, a provision regarding this must be
written in the company's articles of associa-
tion. However, if a decision to make use of
this method is made later, it is necessary to
amend the articles of association in accor-
dance with the principles and procedures
specified in the law regarding the capital
system or capital increase regulations. Ac-
cording to Article 421 of the TCC, a deci-
sion to change the capital system must be
made by a majority vote at a meeting of the
general assembly where at least half of the
company's capital is represented. It is not
the amendment to the articles of association
that realizes the conditional capital increase.
The capital increase only occurs when and
to the extent that certain persons stipulated
by law exercise their rights to purchase and
exchange and the capital debt is fulfilled
through clearing or payment.

Although the legal basis of conditional capi-
tal increase is the articles of association, the
issues that should be included in the arti-
cles of association are listed in Article 465
of the TCC. However, these issues cannot
be applied in every new conditional capital
increase. Once the capital increase is real-
ized, the articles of association provision is
ineffective and a new article of association
provision needs be issued for each new
conditional capital increase. Article 465 stip-

organlarn disinda tguncu kisiler tarafindan
sinirsizca artinlmasinin 6nune gegmek ve
mevcut pay sahiplerinin haklarinin da korun-
masinin istenmesinden kaynaklanmaktadir.
Bu duzenleme, kanun hukmu gerekcesinde
de belirtildigi Uzere sermayenin korunma-
si ilkesinin geregi olarak duzenlenmistir.
Artinmin sinirlara tabi olmasindan kasit,
sadece sermaye miktari ile sinirli degildir,
bu artinrma katilabilecek kisiler bakimin-
dan da bir sinirlama s6z konusudur. Sarta
bagli sermaye artirmindan yararlanabile-
cek kisiler; sirket veya topluluk sirketleri
tarafindan sarta bagli sermaye artirimi ¢er-
cevesinde cikarilan, alim ya da degistirme
hakkiniiceren tahvil ve benzeri bor¢glanma
araclarinin alacaklilari ve de sirket calisan-
lan ile sinirlidir™®, Sarta bagli sermaye arti-
rmindan yararlanabilecedi éngorulen bu
kisiler alim ya da degistirme haklarini tek
tarafli iradeleriyle kullanirlar.

B. Sarta Bagli Sermaye Artirim
Sureci

Sarta bagli sermaye artirimi anonim
sirketin kurulusunda kabul edilmis ise
buna dair bir hukmun sirket ana so6z-
lesmesinde yazmasi gerekir. Eger bu
yonteme sonradan gecilecek ise de
ana sOzlesmede, sermaye sistemi veya
artirirmi dtuzenlemesine iliskin kanunda
belirtilen esas ve usullere uyularak de-
gisiklik yapilmasi gerekir. Sermaye de-
gisikligine iliskin bu karar, TTK madde
421 uyarinca sirket sermayesinin en az
yarisinin temsil edildigi genel kurulda,
toplantida mevcut bulunan oylarin ¢o-
gunlugu ile alinir. Ana sozlesmede ya-
pilan bu degisiklikten sonra sarta bagli
sermaye artirirmi gerceklesmis olmaz,
bu sermaye artirrmi ancak kanunda
sayilan belirli kisilerin alim ve degisim
hakkini kullandigi ve sermaye borcu
takas veya 6deme yoluyla yerine geti-
rildigi anda ve o6lcude kendiliginden
gerceklesir.

Sarta bagli sermaye artirminin hukuki da-
yanagi esas sozlesme olmakla birlikte, TTK
madde 465'te esas sdzlesme duzenleme-
sinde bulunmasi gereken hususlar tek tek
sayilmistir. Ancak bu belirtilen hususlar, her
yeni sarta bagli sermaye artinminda uygu-
lanabilecek hukumler degildir. Bir sermaye
artimi kararina dayanak olan esas sozles-
me hukmu, o artinm gergeklesince islevsiz
hale gelir. Dolayisiyla her yeni sarta bagli
sermaye artinmi icin yeni bir esas sozles-
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ulates that the articles of association must
include provisions regulating the nominal
value of the conditional capital increase, the
number of shares, nominal values and types
of shares, groups that can benefit from the
right to exchange or purchase, abolishing
the preemptive rights of existing sharehold-
ers, the privileges to be granted to certain
share groups, and the restrictions on the
transfer of new registered shares.

The maximum limit of the principal capital
that can be increased should be specified
in the articles of association, based on the
decision of the general assembly to in-
crease the capital conditionally. Up to this
maximum limit, the general assembly may
freely determine the amount of conditional
capital. According to Article 464 of the TCC,
the total nominal value of the conditional
capital is half the total of the principal cap-
ital and the participation capital’. The leg-
islator has set a limit on the exception of the
basic rule that the capital can be increased
with the decision of a company organ with
the aim of preventing the unlimited increase
of the capital of the company by third par-
ties. It is also required to specify the type,
maximum number, and nominal value of all
shares to be issued after the exercise of ex-
change and purchase rights in the articles
of association. Within the scope of condi-
tional capital increase, the characteristics
of these new shares to be issued are left to
the determination of the general assembly.
One of the issues listed in Article 465 is to
specify the groups that can benefit from the
right to exchange or purchase. The justifica-
tion of the Article states that what should be
understood from the expression of groups
is the regulation of an articles of association
clause emphasizing the wording of the ar-
ticle such as “the owners of the exchange-
able bonds to be issued by the company or
its affiliate X in the year of... and the employ-
ees of the company who own the purchas-
ing rights to be issued”?°.

Another requirement to be included in the
articles of association as stipulated by Arti-
cle 465 is to state that the pre-emptive rights
of the current shareholders have been abol-
ished and the amount thereof. In a condi-
tional capital increase, the preemptive rights
of the shareholders are removed so that
third parties with the right to purchase and
exchange can benefit from the increase. In-
stead, the aim is to protect the share values
of the existing shareholders by introducing
the right of proposal regulated in Article

ANONIM SIRKETLERDE SARTA BAGLI SERMAYE ARTIRIMI

me hukmu duzenlenmelidir. Bu maddeye
gore esas sozlesmede; sarta bagli sermaye
artinminin itibari degeri, paylarin sayilarini,
itibari degerlerini, turlerini, degistirme veya
alim hakkindan yararlanabilecek gruplari,
mevcut pay sahiplerinin rachan haklarinin
kaldintmis bulundugunu ve bunun miktari-
ni, belli pay gruplarina taninacak imtiyazlari,
yeni nama yazili paylarin devrine iliskin sinir-
lamalari duzenleyen hukumlerin yer almasi
zorunludur.

Esas sozlesmede, genel kurulun sarta bagli
sermaye artinm kararina dayanilarak, esas
sermayenin, artirilmasi mumkun olan azami
sininnin belirtilmesi gerekir. Bu azami sinira
kadar genel kurul, serbestce sarta bagli ser-
maye miktarini belirleyebilir. TTK'nin 464.
maddesine gore sarta bagli sermayenin
toplam itibari degeri, esas sermayenin ve ka-
tilma sermayesinin toplaminin yarisi kadar-
dir'®, Burada kanun koyucu, sirket sermaye-
sinin Uguncu kisiler tarafindan sinirsiz olarak
artinlmasinin énune ge¢meyi amaglayarak
sermayenin bir organ karari ile artirilabile-
cegi temel kuralinin istisnasini da bir sinira
baglamistir. Degisim ve alim haklarinin kul-
lanilmasindan sonra ihra¢ edilecek paylarin
hepsinin ayri ayri turd, azami sayisi ve itibari
degerinin belirtilmesi de esas s6zlesmede
belirtilmesi sart kosulan hususlardan biridir.
Sarta bagli sermaye artinmi kapsaminda, bu
yeni ihra¢ edilecek paylarin 6zellikleri genel
kurulun tayinine birakilmistir. Bahsi gecen
TTK 465. maddesinde sayilan hususlar-
dan biri de degistirme veya alim hakkindan
yararlanabilecek gruplarin belirtilmesidir.
Maddenin gerekgesinde, gruplar ifadesin-
den anlasilmasi gerekenin “sirketin veya sir-
ketin bagli sirketi olan X'in ... yiinda ¢ikara-
cag! degistirilebilir tahvillerinin sahipleriyle,
ihrac edilecek alim haklarinin sahibi olan
sirketimiz calisanlan” gibi maddenin lafzini
vurgulayan bir esas sozlesme hukmunun
duzenlenmesi oldugu ifade edilmistir?.

Anilan madde kapsaminda esas sozlesme-
de yer almasi zorunlu olan hususlardan bir
digeri ise mevcut pay sahiplerinin ruchan
haklarinin kaldinlmis oldugunun ve bunun
miktarinin belirtilmesidir. Sarta bagli serma-
ye artinminda, alim ve degisim hakkina sa-
hip G¢uncu kisilerin artinmdan istifade ede-
bilmesi i¢in pay sahiplerinin ri¢han haklar
kaldinlmakla birlikte bunun yerine TTK'nin
466. maddesinde duzenlenen onerilme hak-
ki getirilerek mevcut pay sahiplerinin pay
degerlerinin korunmasi amaclanmistir. Bu
hususun esas s6zlesmede belirtilmesi mev-
cut pay sahiplerinin ri¢chan hakkindan mah-
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466 of the TCC. Stating this matter in the ar-
ticles of association is important in terms of
reiterating that the current shareholders are
deprived of their pre-emptive right and their
current share ratios may change as a result
of the increase.

If the shares to be issued as a result of the
conditional capital increase are to be grant-
ed to certain share groups and there is a
restriction regarding the granting of this
privilege and the transfer of new registered
shares, these issues must also be included
in the articles of association. These two el-
ements are compulsory elements on condi-
tion that they are foreseen. This compares
to the aforementioned issues because they
must be included in the articles of associ-
ation only if privileges are given to shares
issued using the exchange and purchase
rights or if a restriction is imposed on the
transfer of shares.

After the general assembly adopts the de-
cision to amend the articles of association,
which includes the issues regarding the con-
ditional capital increase, if there are privileged
share groups in the joint stock company and
if the rights of the privileged shareholders will
be violated by this decision, a special board
of the privileged shareholders will convene
concerning this decision. Decisions are taken
in this meeting in accordance with the special
meeting and the quorum for decisions speci-
fied in Article 454 of the TCC.

Ultimately, the decision to increase condi-
tional capital must be registered with the
trade registry after adoption of the amend-
ment of the articles of association, but an-
nouncement is not required. The registra-
tion does not have a founding effect, since
the conditional capital increase is not real-
ized by the decision of the increase but by
the owners of the right to exchange and
purchase. Therefore, unlike other capital
increase methods, the provision “if the in-
crease is not registered within three months
from the date of the increase decision in Ar-
ticle 456 of the TCC becomes invalid” is not
valid for conditional capital increase.

C. Conditional Capital Increase

As mentioned above, during the establish-
ment of a company, after the conditional
capital provisions are regulated in the articles
of association or accepted by the general as-
sembly, although there is no delegation of

rum kaldigini ve sahip olduklari mevcut pay
oranlarinin artinm sonucunda degisebi-
leceginin hatirlatilmasi acisindan énem
teskil etmektedir.

Sarta bagli sermaye artirnmi neticesin-
de ihrag edilecek paylar eger belirli pay
gruplarina taninacak ve bu imtiyazin ta-
ninmasina ve yeni nama yazili paylarin
devrine iliskin herhangi bir sinirlama var
ise bu hususlarin da sarta bagli serma-
ye artirnmina dayanak teskil eden esas
s6zlesme hukmunde yer almasi gerekir.
Bu iki unsur daha 6nce bahsi gecen hu-
suslara kiyasla ongorulmesi kosuluyla
zorunlu unsurlar olarak adlandirilabilir.
Cunku, ancak sarta bagli sermaye arti-
rimi kapsaminda degisim ve alim hakla-
rinin kullanilmasi ile ¢ikarilacak paylara
imtiyaz taninmasi ya da paylarin devrine
iliskin sinirlama getirilmesi durumunda
esas sozlesmede yer almasi gereklidir.

Genel kurulun sarta bagli sermaye artiri-
mina iliskin hususlari iceren esas sozles-
me degisikligi kararini kabul etmesinden
sonra eger anonim sirkette imtiyazli pay
gruplar bulunuyorsa ve bu karar ile imti-
yazli pay sahiplerinin hakki ihlal edilecek
ise imtiyazli pay sahipleri 6zel kurulu top-
lanarak bu karara iliskin olarak toplanti
gerceklestirir. Bu toplantida, TTK'nin 454,
maddesinde belirtilen 6zel toplanti ve ka-
rar nisaplarina uygun olarak karar alinir.

Nihayetinde; sarta bagli sermaye artiri-
mina gidilebilmesi icin yapilan esas s6z-
lesme degisikligi kararinin kabulunden
sonra bu kararin ticaret siciline tescil
edilmesi gereklidir, ancak ilani sart de-
gildir. Sarta bagli sermaye artirrmi; arti-
rim kararinin alinmasiyla degil, degisim
ve alim hakki sahiplerinin bu haklarini
kullanmasiyla gerceklestigi icin tescilin
kurucu bir etkisi yoktur. Dolayisiyla diger
sermaye artinm yontemlerinden farkli
olarak TTK'nin 456. maddesinde yer alan
“artinm karari tarihinden itibaren G¢ ay
icinde tescil edilemedigi takdirde gecer-
siz hale gelir” duzenlenmesi sarta bagli
sermaye artirrmi i¢in gecerli degildir.

C. Sarta Bagli Sermaye
Artirnminin Yapilmasi

Yukarida bahsettigimiz uzere; sirketin kuru-
lusu esnasinda sarta bagli sermaye hukum-
leri esas sozlesmede duzenlendikten ya da
genel kurulda kabul edildikten sonra her ne
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authority to the board of directors in the de-
cision to increase, the board of directors must
take an implementation decision to fulfill the
conditional capital increase?’. In this imple-
mentation decision, the number and types
of share certificates to be issued, the period
within which the employees and the owners
of the rights to exchange and purchase can
exercise their rights, the highest nominal value
required to reach the conditionally increased
capital, and the reasons for which the condition-
al capital increase is required are notified to the
general assembly?. In public joint stock compa-
nies, a conditional capital increase is subject to
the permission of the Capital Markets Board of
Turkey (CMB). The necessary approval can be
obtained by submitting to the CMB the provi-
sions of the articles of association including the
amendment regarding the increase. If the joint
stock company increasing their capital is a com-
pany whose establishment is subject to permis-
sion, the increase can be realized by submitting
the amendment of the articles of association,
which provides the basis for the capital increase,
to the approval of the Ministry.

According to Article 468 of the TCC, which
regulates the procedure and conditions of
capital increase, formative exchange and
purchase rights are notified in a written state-
ment from the owner to the company. In this
statement, by referring to the provision of the
articles of association, the rights used in ac-
cordance with the concrete event, the type,
number and nominal value of the shares to be
purchased or exchanged should be included.
This written statement, which is a condition of
validity, is an element that helps the company
to determine the right used?.

The execution of the commitment is carried
out either by depositing the value of the
share or by using the right to exchange. An
explanatory registration is made after the re-
alization of this clearing transaction, so that
the capital increase is realized before reg-
istration. The legislation has left the task of
examining compliance with the conditions
in Article 468 of the TCC to the represen-
tative bank that performs the purchase or
exchange. It is necessary for the bank to ex-
amine the provisions of the articles of associ-
ation and the declaration of the rightful own-
er and to decide whether the conditions to
accept the fulfillment of the commitment are
met. As a result of the bank’s examination,
the relevant shares are left to the disposal of
the owner by accepting the fulfillment of the
commitment and the shareholding rights
become available.

ANONIM SIRKETLERDE SARTA BAGLI SERMAYE ARTIRIMI

kadar artirnm kararinda yonetim kuruluna bir
yetki devri s6z konusu olmasa da sarta bagli
sermaye artinminin yerine getirilebilmesiicin
yonetim kurulunun bir uygulama karari al-
masi gerekir?’. Bu uygulama kararinda; ihrag
edilecek pay senetlerinin sayisi, tarleri, alim
ve degistirme hakki, sahipleri ile galisanlarin
hangi sure icinde haklarini kullanabilecekle-
ri, sartli olarak artirilan sermayenin ulasmasi
gerekli olan en yuksek itibari degeri, hangi
nedenlerden dolayi sarta bagli sermaye arti-
rimina ihtiya¢ duyuldugu genel kurula bildi-
rilir?2, Halka acik anonim sirketlerde ise sarta
bagli sermaye artirminin gerceklesebilmesi
Sermaye Piyasasl Kurulu’nun (SPK) iznine
tabidir. Artinma iliskin degisikligi iceren esas
sOzlesme hukmu SPK'ya sunularak gerekli
onay alinabilmektedir. Sermaye artirrminda
bulunacak anonim sirket, kurulusu izne tabi
sirketlerden ise sermaye artinmi i¢in daya-
nak teskil eden esas sozlesme degisikligi
Bakanligin onayina sunularak gerceklestiri-
lebilecektir.

Sermaye  artinminin  gercgeklestirilmesi-
nin seklini ve maddi sartlarini duzenleyen
TTK'nin 468. maddesine gore; yenilik do-
gurucu nitelikteki degisim ve alim hakla-
r, sahibinin sirkete yoneltecegi yazili bir
beyanla kullanilir. Bu beyanda, sarta bagli
sermaye artinminin dayanagi olan esas so6z-
lesme hukmune géndermede bulunularak
somut olaya uygun olarak kullanilan hak,
degistirilecek veya alinacak payin cinsi, sa-
yisl, itibari de@eri hakkinda hususlar yer al-
malidir. Gegerlilik sarti olarak duzenlenen
bu yazili beyan, kullanilan hakkin sirket tara-
findan belirlenebilmesine yardimci olan bir
unsurdur?,

Taahhudun ifasi ya payin bedeli olan pa-
ranin yatirilmasi ya da degistirme hakkinin
kullanilmasi suretiyle takas ile gerceklesir.
Bu takas isleminin gerceklesmesinden
sonra agciklayici tescil yapilir, boylelikle
sermaye artirimi tescilden énce gercekles-
mis olur. Kanun, TTK'nin 468. maddesin-
de sartlara uygunlugun incelenmesi gore-
vini, alimi veya degistirmeyi gerceklestiren
temsilci konumundaki bankaya birakmis-
tir. Esas s6zlesme hukmunun ve hak sahibi
beyaninin incelenmesi ve sartlarin olusup
olusmadigina banka tarafindan karar veril-
mesi taahhudun ifasini kabul edebilmesi
icin gerekir. Bankanin yaptigi inceleme so-
nucunda taahhudun ifasini kabul ederek
ilgili paylar sahibinin tasarrufuna birakilir
ve pay sahipligi haklari da kullanilabilir
hale gelir.
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D. Protection of Stakeholders in
Conditional Capital Increase

The pre-emptive rights of shareholders are
abolished so that third parties who have the
right to purchase and exchange the capital
increase with the conditional capital method
can benefit. Therefore, since the sharehold-
ers cannot get new shares, the participation
rate in the company decreases. With the reg-
ulation in Article 466 of the TCC, this loss is
balanced by the right to be proposed. The
right to be proposed is a new shareholding
right regarding the obligation to first offer
bonds or similar debt securities that contain
the rights to exchange or sell in condition-
al capital increases. This shareholding right
arises from the company's obligation to pro-
pose, that is, to make a proposal. By means
of the right to be proposed, the shareholder
indirectly protects his right to purchase new
shares. This right is only granted if bonds
and similar debt instruments contain the
rights to exchange and purchase; otherwise,
the shareholders do not have the right to be
proposed in the purchase rights granted to
the employees?.

According to the provision in the second
paragraph of Article 466, the right to be
proposed can only be removed or limited
for just cause. The decision of the general as-
sembly regarding the abolition or limitation of
this right must be taken in accordance with
the provisions of Article 421/4 of the TCC.
The just cause should be evaluated within the
framework of the company’s interests and the
principle of equal treatment and the princi-
ple of exercising rights in absence should be
followed. In the third paragraph that follows
the Article, it is stated once again that it aims
to protect the interests of the shareholders by
regulating that no one can benefit orlose in an
unjustified way due to the abolition or limita-
tion of the priority and the right to be subject
to the proposal.

In addition to the protection of the share-
holders, it is important to legally protect the
beneficiaries on the other side of this in-
crease, who have the right to purchase and
exchange, in order for the conditional capi-
tal increase institution to function properly.
If the use of these rights is restricted or pre-
vented through the articles of association,
they will not seek to acquire these rights.
The regulation in Article 467 of the TCC also
prevents these interests from being harmed.

D. Sarta Bagli Sermaye Artiriminda
Menfaat Sahiplerinin Korunmasi

Sarta bagli sermaye yontemi ile serma-
ye artirmindan alim ve degisim hakkina
sahip uUguncu kisilerin istifade edebil-
mesi icin pay sahiplerinin ri¢chan haklari
kaldirilir. Dolayisiyla pay sahipleri yeni
paylari alamadiklari i¢cin sirketteki katil-
ma oranlari duser. TTK'nin 466. madde-
sindeki duzenleme ile bu kayip 6nerilme
hakki ile dengelenmektedir. Onerilme
hakki, sarta bagli sermaye artinrminda
degistirme veya satim hakki iceren tah-
villerin veya benzeri bor¢clanma senetle-
rinin 6nce pay sahiplerine énerilmesi zo-
runluluguna iliskin yeni bir pay sahipligi
hakkidir. Bu pay sahipligi hakki, sirketin
onerme, yani 6neride bulunma zorunlu-
lugundan dogar. Onerilme hakki aracili-
g1 ile, pay sahibi yeni pay alma hakkini
dolayli bir sekilde korumus olur. Bu hak;
sadece tahvil ve benzeri borclanma se-
netlerinin degistirme ve alim haklari icer-
mesi halinde taninir, yoksa calisanlara
taninan alim haklarinda, pay sahipleri
onerilme hakkina sahip degildir?“.

Ayni maddenin ikinci fikrasindaki hukme
gore; 6nerilmeye muhatap olma hakki an-
cak hakli sebeplerin varliginda kaldirabilir
ya da sinirlandirilabilir. Bu hakkin kaldirilma-
sI veya sinirlandirilmasina iligskin genel ku-
rul kararinin, TTK 421/4 maddesi hukmune
gore alinmasi gerekir. Burada hakli sebep
sirketin menfaati ¢ercevesinde degerlendi-
rilmeli ve esit islem ve haklarnin sakinilarak
kullanilmasi ilkesine uyulmalidir. Maddenin
devaminda yer alan tguncu fikrada; riachan
ve onerilmeye muhatap olma haklarinin kal-
dinlmasi veya sinirlandiriimasindan dolay;,
hic kimse hakli gorulmeyecek bir sekilde
yararlandirilamaz veya kayba ugratilamaya-
cag duzenlenerek pay sahiplerinin menfaa-
tinin korunmasinin amaclandigi bir kez daha
ifade edilmistir.

Pay sahiplerinin korunmasi ile birlikte
sarta bagli sermaye artirrmi kurumunun
saglikli isleyebilmesi i¢cin bu artirrmin
diger tarafindaki menfaat sahibi olan
degistirme ve alim hakkini haiz bulunan
kisilerin de kanunen korunmasi 6dnem
teskil etmektedir. Esas s6zlesme aracili-
giyla bu anilan haklarin kullanilmasi si-
nirlandirilir veya engellenirse, bu haklar
da edinmeye talip olmaz. TTK'nin 467.
maddesindeki duzenlemesi de bu men-
faatlerin zarar gérmesini 6nlemektedir.
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According to this regulation, it is possible
for creditors or employees, who have the
rights to purchase and exchange and who
are granted the right to acquire registered
shares, to exercise their rights and to limit
the transfer of shares, only if it is stated in the
articles of association that the restrictive pro-
visions in the articles of association regard-
ing registered shares will be applied exactly
to the conditional capital increase.

IV. CONCLUSION

Conditional capital increase is a method of
raising capital that provides capital to acom-
pany by converting the creditors of newly
issued bonds and similar debt instruments
into company shareholders, helps the com-
pany to raise finance, and allows the issu-
ance of shares for employees.

ANONIM SIRKETLERDE SARTA BAGLI SERMAYE ARTIRIMI

Bu duzenlemeye gore; nama yazili payla-
ri iktisap etme hakki taninan degistirme
veya alim hakkini haiz alacaklilar veya
calisanlarin, s6z konusu haklarini kullan-
malari ve paylarin devirlerinin sinirlandi-
rilmalar ancak nama yazili paylara iligskin
esas sOzlesmede yer alan sinirlayici ha-
kamlerin sarta bagli sermaye artirrminda
da aynen uygulanacagi esas s6zlesmede
belirtildiyse mamkundar.

IV. SONUC

Sarta bagli sermaye artirrmi; yeni ¢ikarilacak
tahvillerin ve benzeri borglanma araclarinin
alacakulilarini sirketin pay sahiplerine donus-
tarerek bu yolla sirkete sermaye saglayan,
sirketin finansmanina yardimci olan ve cali-
sanlar icin pay senedi ¢ikarilmasina olanak
veren bir sermaye artirim yontemidir.

In addition to the protection of the shareholders, it is
important to legally protect the beneficiaries on the other side
of this increase, who have the right to purchase and exchange,
in order for the conditional capital increase institution to

function properly.

Pay sahiplerinin korunmasi ile birlikte sarta bagh sermaye
artirtmi kurumunun saghkl isleyebilmesi icin bu artirnmin
diger tarafindaki menfaat sahibi olan degistirme ve alim
hakkini haiz bulunan kisilerin de kanunen korunmasi 6nem

teskil etmektedir.

Conditional capital increase is different from
other methods of raising capital in many as-
pects, for example the decision to increase
and the method of increase. In the principal
capital system, the decision to increase cap-
ital is left completely to the general assem-
bly, while in the registered capital system,
the authority to increase the capital or the
amount to be increased by transferring the
authority to the board of directors to decide
on the capital increase by the general as-
sembly passes to the board of directors. In

Sarta bagli sermaye artirimi; artirim karari
alinmasi, artinm usulu gibi bircok yon-
den diger sermaye artirirm yoéntemlerin
farklidir. Soyle ki, esas sermaye siste-
minde sermaye artinmi karari tamamen
genel kurula birakilmaktayken, kayitli
sermayede ise genel kurul tarafindan
sermaye artirmi kararinin verilmesi ko-
nusunda yonetim kuruluna bir yetki dev-
ri gerceklestirilerek sermayenin artirilip
artirllmayacagina veya hangi miktarda
artinlacagina iligkin yetki yonetim kuru-
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conditional capital increase, the general as-
sembly is responsible for deciding on a pro-
vision of the articles of association regard-
ing the conditional increase, and then the
board of directors is responsible for making
the implementation decision regarding this
increase. A capital increase decision is not
made exactly at this stage in terms of nature.

The sole intent of those who are predict-
ed to benefit from the conditional capi-
tal increase means that the capital of the
company will increase at the time and
rate it needs, and therefore the company
can easily obtain the capital it needs. On
the other hand, there is a risk that the in-
crease in capital will be insufficient since
the capital increase is unpredictable
due to the use of purchase or exchange
rights. One of the disadvantages of this
method is the removal of the pre-emptive
right of the existing shareholders and,
thus, a decrease in the share ratios of the
existing shareholders for the owners of
the purchase and exchange rights to ac-
quire from the newly issued shares and
the proper operation of the conditional
capital method.

luna gecmektedir. Sarta bagli sermaye
artinmi yonteminde ise genel kurul sar-
ta bagli artinma iligkin bir esas s6zlesme
hukmune karar vermekle ve daha sonra
yonetim kurulu da bu artinma iliskin uy-
gulama kararini vermekle gorevlidir. As-
linda burada nitelik itibariyle de bir ser-
maye artirim karari verilmemektedir.

Sarta bagli sermaye artinmindan yararlana-
bilecegi 6ngodrulen kisilerin alim ya da de-
gistirme haklarini tek tarafli iradeleriyle kul-
lanmalari, ayni zamanda sirket sermayesinin
ihtiyaci oldugu anda ve oranda da artacagi
ve dolayisiyla sirketin ihtiyaci olan sermayeyi
kolay biryoldan temin edebilecegi anlamina
da gelir. Bununla birlikte alim ya da degistir-
me haklannin kullanilmasina bagli olarak
sermaye artinminin 6ngoérulemez olmasi se-
bebiyle sermaye artiginin yetersiz kalma riski
de bulunmaktadir. Degistirme ve alim hakki
sahiplerinin, yeni ¢ikarilan paylardan iktisap
edebilmeleri ve sarta bagli sermaye yonte-
minin saglikli isleyebilmesi icin mevcut pay
sahiplerinin rachan hakkinin kaldirilmasi ve
boylelikle mevcut pay sahiplerinin pay oran-
larinin dusmesi de bu ydntemin dezavantaj-
larindan biri olarak degerlendirilebilir.
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As a result, although the conditional capi-
tal increase is advantageous in many ways,
such as motivating employees by providing
them with the opportunity to join the compa-
ny by granting the right to purchase, freeing
the company from the arduous formalities
of other methods of raising capital, offering
an easier method, not having the time limita-
tions existing in other capital increase meth-
ods such as the obligation to register the
increase decision within three months or the
authorization of the board of directors for
five years for the increase of the registered
capital, it can also be regarded as disadvan-
tageous in terms of decreasing the share ra-
tios of the existing shareholders and making
the increase in capital unpredictable.

y
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