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ABSTRACT

This article evaluates the effects of legal regulations
on the termination of employment contracts which
were introduced in order to minimize the impact
of the Covid-19 pandemic and to protect employ-
ment in economically distressed businesses due
to the pandemic, which was declared by the World
Health Organization and affected the whole world.
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OZET

Dunya Saglk Orgutu tarafindan salgin olarak ilan
edilen ve tum dunyay etkileyen Covid-19 salgini
nedeniyle yasanan etkinin en aza indirilmesi ve bu
dénemde salgin yuzunden ekonomik olarak zor du-
ruma dusen isletmelerde istihdamin korunmasi ama-
ciyla getirilen yasal duzenlemelerin, is sozlesmeleri-
nin taraflarca feshi ya da sona erdirilmesi Uzerinde
yol actigi etkiler bu makalede degerlendirilmistir.

—=> ANAHTARKELIMELER

COVID-19, FESIH YASAGI, SALGIN
HASTALIK, IS HUKUKU
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THE EFFECT OF COVID-19 REGULATIONS ON THE TERMINATION OF LABOR CONTRACTS

This article briefly outlines the responsibilities of employers and employees, explains
the termination of employment contracts between an employee and employer, and
looks at the effects of the new regulations introduced due to the Covid-19 outbreak.

Bu yazida genel olarak isci ve isverenin Covid-19 salgin hastaligr anlaminda sorumluluklarina
kisaca degindikten sonra isci ile isveren arasindaki is sozlesmesinin sona erme halleri ve bu
hallere Covid-19 salgini kapsaminda yapilan yeni diizenlemelerin etkilerinden bahsedecegiz.

4

FOOTNOTE

1 20.06.2012 tarih, 28339 sayili Resmi

Gazete (RG)

I.INTRODUCTION

The Covid-19 pandemic, which emerged
in the People's Republic of China, was de-
clared a pandemic by the World Health
Organization and spread throughout the
world. Turkey had its first case on March
11, 2020. The effect of the pandemic has
spread to all areas of life, but it has had
a particularly serious negative effect on
business life.

Due to the nature of the Covid-19 pan-
demic which threatens life in Turkey,
the government has taken various re-
striction decisions in order to protect
citizens’ health. In addition, as well
as these restrictions, given the prog-
ress of the pandemic and the way it is
transmitted, individuals have also tend-
ed to restrict their social lives by their
own volition. These two facts alone
have the potential to have a serious
impact on business life, causing eco-
nomic contraction. It is exactly for this
reason that, in order to mitigate the di-
rect impacts of the Covid-19 pandemic
caused by government measures and
warnings, it was necessary to introduce
regulations on working life in general
within the framework of labor law.

This article briefly outlines the respon-

I. GIRIS

Cin Halk Cumhuriyeti'nde ortaya ¢ikan ve
Ulkemizde de ilk vakanin goralduga 11 Mart
2020 tarihinde Dunya Saglik Orguta tara-
findan pandemi ilan edilmesine sebep olan
Covid-19 salgin hastaligi tum dunya geneli-
ne yayilmis ve dolayisiyla tlkemizi de etkile-
mistir. Hayatin tum alanlarina sirayet etmis,
ancak ozellikle calisma hayatinda ciddi an-
lamda olumsuz etkisi hissedilmistir.

Bu baglamda ulkemizde Covid-19 salgin
hastaliginin insan hayatini tehdit eden ya-
pisi nedeniyle hukumet tarafindan vatan-
daslann saglgini koruma amaciyla cesitli
kisitlama kararlari alinmistir. Buna ek olarak
salginin ilerleyis ve bulagsma sekli de dikka-
te alindiginda kisitlamalar haricinde birey-
ler de kendi iradeleriyle sosyal hayatlarini
yavaglatma egilimi igerisine girmiglerdir.
Bahsettigimiz bu iki olgu tek basina bile
calisma hayati Uzerinde ciddi manada bir
etki yaratacak ve devaminda da ekonomik
olarak bir daralma trendi icerisine girilmesi-
ne sebebiyet verecek mahiyettedir. iste tam
da bu nedenle, salginin dogrudan etkilerini
azaltmak ve yavaslatmak amaciyla hukumet
tarafindan alinan tedbir ve yapilan uyarilar
nedeniyle meydana gelebilecek, yani kisa-
casl Covid-19 salgin hastaliginin yaratmis
oldugu dolayl etkileri de 6nlemek amaciyla
gcalisma hayatinda genel olarak is hukuku

GSI ARTICLETTER

COVID-19 SALGINI SEBEBIYLE GETIRILEN DUZENLEMELERIN, i$ SOZLESMELERININ
TARAFLARCA FESHINE VE DIGER SEBEPLERLE SONA ERMESINE ETKISI

sibilities of employers and employees,
explains the termination of employ-
ment contracts between an employee
and employer, and looks at the effects
of the new regulations introduced due
to the Covid-19 outbreak.

I1. RESPONSIBILITIES
OF EMPLOYERS AND
EMPLOYEES IN TERMS
OF COVID-19

A. RESPONSIBILITIES OF
THE EMPLOYER IN TERMS OF
COVID-19

Employers’ occupational health and safety
responsibilities are outlined in Article 4 of
the Occupational Health and Safety Law’
(OHSL). According to the first paragraph of
the Article:

“(1) The employer shall have a duty to en-
sure the health and safety of employees in
every aspect related to their work. In this re-
spect, the employer shall:

a) take the measures necessary for the pro-
tection of the health and safety of employ-
ees, including prevention of occupational
risks and provision of information and train-

cercevesinde bazi duzenlemelerin yapilmasi
geregi dogmustur.

Bu yazida genel olarak is¢i ve isverenin Co-
vid-19 salgin hastaligi anlaminda sorumlu-
luklarina kisaca degindikten sonra isci ile
isveren arasindaki is sozlesmesinin sona
erme halleri ve bu hallere Covid-19 salgini
kapsaminda yapilan yeni duzenlemelerin
etkilerinden bahsedecegiz.

1. COViD-19 ACISINDAN
iSCi VEiSVEREN
SORUMLULUKLARI

A. COViD -19 ACISINDAN
iSVERENIN SORUMLULUKLARI

isverenin is sagligi ve guvenligi bakimindan
sorumlulugu ana hatlariyla is Saglig ve Gu-
venligi Kanunu'nun® (“ISGK”) 4. maddesin-
de duzenlenmistir. Bahsi gecen maddenin
birinci fikrasina gore;

“(1) isveren, calisanlarin isle ilgili saglik ve
guvenligini saglamakla yukumlu olup bu
cercevede;

a) Mesleki risklerin 6Gnlenmesi, egitim ve bil-
gi verilmesi dahil her turlu tedbirin alinmasi,
organizasyonun yapilmasi, gerekli ara¢ ve
gereclerin saglanmasi, saglik ve guvenlik
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ing, as well as provision of the necessary or-
ganization and means and shall ensure that
these measures are adjusted taking account
of changing circumstances and aim to im-
prove existing situations;

b) monitor and check whether occupational
health and safety measures that have been
taken in the workplace are followed and
ensure that nonconforming situations are
prevented;

c) carry out or get carried out a risk assess-
ment;

d) take into consideration the employee's
capabilities as regards health and safety
where he/she entrusts tasks to a employee;
e) take appropriate measures to ensure that
only employees who have received ade-
quate instructions may have access to areas
where there is serious and specific danger.”

In addition to the provision set forth in the OHSL
that draws the general lines of responsibility,
measures such as "do the necessary things to
protect the health and safety of the employees,
to provide the necessary conditions and have all
necessary tools™ are accepted by both the Su-
preme Court and the doctrine®.

In light of these statements, employers
should adapt health and safety measures in
the workplace to the changing conditions,
taking into account both legislation and ju-
dicial decisions, as well as the recommenda-
tions of the World Health Organization and
the Ministry of Health, and take all necessary
measures to protect the health and safety of
employees in this regard*.

B. RESPONSIBILITIES OF
EMPLOYEES IN TERMS OF
COVID-19

According to Article 19 of the OHSL, “em-
ployees have the obligation to protect them-
selves and other employees affected by
their actions or their work against danger”
within the framework of occupational health
and safety training and in line with instruc-
tions given by the employer®.

Employees who find they are infected or are
showing symptoms are obliged to inform
their employer and act within the framework
mentioned above.

tedbirlerinin degisen sartlara uygun hale ge-
tirilmesi ve mevcut durumun iyilestirilmesi
icin calismalar yapar.

b) isyerinde alinan is sagligi ve guvenligi
tedbirlerine uyulup uyulmadigini izler,
denetler ve uygunsuzluklarin giderilme-
sini saglar.

c) Risk degerlendirmesi yapar veya yaptirir.
d)Calisana gorev verirken, calisanin saglik
ve guvenlik ydbnanden ise uygunlugunu g6z
onune alir.

e) Yeterli bilgi ve talimat verilenler disindaki
calisanlarin hayati ve ¢zel tehlike bulunan
yerlere girmemesi icin gerekli tedbirleri alir.”

iISGK'da yer alan ve sorumlulugun genel
hatlarini ¢izen duzenlemenin yani sira isve-
renin almakla yakumlu oldugu “calisanlarin
sagligi ve guvenligini korumak icin gerekli
seyleri yapmak, gereken kosullari saglamak
ve araglan noksansiz bulundurmak”? gibi
onlemlerin de hem Yargitay hem de doktrin-
ce kabul edildigi goralmektedirs.

Bu aciklamalar isiginda isverenler, Covid-19
salgini dolayisiyla gerek mevzuat ve yargi
kararlar gerekse Dunya Saglik Orgutu ve
Saglik Bakanligi onerilerini de gbz énune
alarak isyerinde saglik ve guvenlik dnlemle-
rini degisen sartlara uyarlamali ve bu konu-
da daiscilerin sagligini korumak adina gere-
ken tum onlemleri almalidir®.

B. COViD-19 BAKIMINDAN
iSCININ SORUMLULUKLARI

iISGK'nin 19. maddesine gore, calisanlarin
oncelikle almis olduklar is sagligi ve gtven-
ligi egitimleri cercevesinde, daha sonrasin-
da ise isveren tarafindan bu yonde verilen
talimatlar dogrultusunda “kendilerinin ve
hareketlerinden veya yaptiklan isten etki-
lenen diger calisanlarin saglik ve guvenlik-
lerini tehlikeye karsi koruma yukumlalagu
vardir”®

Bu kapsamda enfekte oldugu anlasilan ve
bunun yaninda semptomlar gdsteren call-
sanlar, bu hususu isverenlerine bildirerek
yukarida degindigimiz cercevede hareket
etmekle yakumladar.
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I1l. EVALUATION OF

THE EFFECT OF THE
COVID-19 OUTBREAK ON
TERMINATION OF LABOR
CONTRACTS

A.EMPLOYEE'S TERMINATION
RIGHT

Within the scope of the Covid-19 outbreak,
it is possible that employees may terminate
their employment contract for various rea-
sons. Because of this, it is appropriate to ex-
amine each situation separately.

111.COViD-19 SALGINININ
iS SOZLESMESININ
FESHINE ETKIiSINIiN
DEGERLENDIRILMESI

A. iSCiNiN FESiH HAKKI

Covid-19 salgini kapsaminda is¢inin is
sozlesmesini feshetmesinin farkli kur-
gularda ortaya ¢ikmasi mumkundar. Bu
nedenle her durumu ayri ayri incelemek
yerinde olacaktir.

Within the scope of the Covid-19 outbreak, it is possible that
employees may terminate their employment contract for va-

rious reasons.

Covid-19 salgii kapsaminda iscinin is sozlesmesini feshet-
mesinin farkli kurgularda ortaya cikmasi miimkiindiir.

1. Employee’s Right to Immediate
Termination for Health Reasons

In Labor Law® No. 4857 (Labor Law), the
right of the employee to immediately termi-
nate his/her employment contract for health
reasons is regulated in the first paragraph (a)
and (b) of Article 24.

According to 24/I/b, which allows the em-
ployee to rightfully terminate the employment
contract, “If the employer, his representative
or another employee who is constantly near
the employee and with whom he is in direct
contact is suffering from an infecting disease
or from a disease incompatible with the perfor-
mance of his duties.” the employee will have
the right to terminate his/her employment
contract for just cause.

1. iscinin Saglik Sebepleriyle Hakli
Nedenle Derhal Fesih Hakki

4857 sayili is Kanunu'nda (“is Kanunu”) isgi-
ye saglik sebepleriyle hakli nedenle derhal
fesih hakki madde 24'Un birinci fikrasinda
(a) ve (b) alt bentlerinde duzenlenmistir.

is Kanunu® kapsaminda duzenlenen ve is-
cinin is s6zlesmesini hakli feshine imkan ta-
niyan 24/I/b'ye gore;” isginin surekli olarak
yakindan ve dogrudan bulusup goérustugu
isveren yahut baska bir isci bulasici veya
iscinin isi ile bagdasmayan bir hastaliga tu-
tulursa.” isci is sozlesmesini hakli nedenle
fesih imkanina sahip olacaktir.
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Accordingly, employees who come into
contact with any employee diagnosed with
Covid-19, which poses a serious danger to
life and health and has been scientifically
proven to be transmitted by means such as
physical contact and through the air, shall
have the opportunity to terminate their em-
ployment contract for just cause and the
employees who do terminate in this way
will be entitled to severance pay. However,
it should be noted immediately that the con-
tact with the sick employee must be close
or direct in order for rightful termination to
apply. Conversely, termination carried out
by employees who do not come into close
or direct contact with someone who has the
disease or does not have the opportunity to
come into contact with them, will undoubt-
edly be considered unjust termination.

According to 24/I/a “If the performance of the
work stipulated in the contract endangers the
employee’s health or life for any reason”, the
danger must arise from the nature of the work.
However, since the Supreme Court has made
many decisions on whether an employee's
work in that job is dangerous to their health
and life without examining whether the dan-
ger is due to the nature of the job, the issue
that must be carefully examined in terms of the
Covid-19 outbreak is whether the work has
become "dangerous” due to the pandemic.

The concept of danger or “hazard”, which
is the term used by the OHSL, is defined in
Article 3 of the OHSL as "a potential which
exists at the workplace or may arise from
outside the workplace to cause harm or
damage which could affect the employee
or the workplace”. In the doctrine, danger is
accepted as a bad situation that can affect
the health and/or life of an employee and
cause irreparable harm.

In the decision of the Supreme Court 9th
CC dated 08.03.2007 and numbered
2006/21363 E. 2007/6171 K;

“It is revealed by the witness accounts that
the complainant worked and did shredding
in the integrated white meat facilities and it
is also revealed that while carrying out his
occipation he fainted and fell frequently due
to his current illness and was taken to the
infirmary. In this case, it is seen that the oc-
cupation which is the subject of the employ-
ment contract of the complainant became
dangerous for the health of the employee
due to a reason arising afterwards, in accor-
dance with the 24/1 article of the Labor Law
No. 4857."

Bu dogrultuda; insan hayati ve sagligi aci-
sindan ciddi tehlike olusturan, temas ve so-
lunum gibi yollarla bulastigi bilimsel olarak
ortaya konmus olan Covid-19 hastaligi teshi-
si konulan herhangi bir isciyle gorusen isci-
lerin hakli fesih imkanlari olabilecektir ve bu
nedenle de s6z konusu feshi gerceklestiren
isciler kidem tazminatina hak kazanacaklar-
dir. Ancak hemen belirtmek gerekir ki s6z
konusu hakli fesih sebebinin dogmasi icin
hastaliga yakalanan isciyle gerceklestirilen
gorusmenin surekli olarak yakindan veya
dogrudan olmasi gerekmektedir. Aksi kur-
guda, diger bir deyisle hastaliga yakalanan
kisiyle yakindan veya dogrudan goérusme-
yen/ gérusme imkani bulunmayan iscilerce
ilgili duzenlemeye dayanarak yapilacak fe-
sih stphesiz ki haksiz fesih olarak degerlen-
dirilecektir.

is Kanunu madde 24/1-(a)'da yer alan duizen-
leme ise “is sozlesmesinin konusu olan isin
yapilmasi isin niteliginden dogan bir sebep-
le iscinin sagligi veya yasayisi icin tehlikeli
olursa.” seklindedir. Madde duzenlemesine
gore tehlikenin isin niteliginden dogmasi
gerekmektedir. Ancak, Yargitay'in tehlikenin
isin niteliginden kaynaklanip kaynaklanma-
digini irdelemeksizin, iscinin o iste calisma-
sinin, isginin sagligi ve yasayisi icin tehlikeli
olup olmadigini dikkate alarak degerlendir-
me yaptigi pek ¢ok karar da bulundugun-
dan, Covid-19 salgini acisindan da 6nemle
irdelenmesi gereken husus, isin Covid-19
salgini sebebiyle “tehlikeli” hale gelip gel-
medigi olmalidir.

ISGK madde 3'de tehlike kavrami; “isyerinde
var olanya da digaridan gelebilecek, ¢calisani
veya isyerini etkileyebilecek zarar veya hasar
verme potansiyelini” olarak tanimlanmistir.
Ogretide de tehlike, isginin sagligini ve ya-
samini etkileyebilecek ve telafisi mumkun
olmayan zararlarin ortaya ¢ikmasina sebep
olabilecek koétu durumlar olarak kabul edil-
mektedir.

Yargitay 9. HD’nin  08.03.2007 tarih,
2006/21363 E. 2007/6171 K. sayili kararin-
da da’;

“Davacinin beyaz et entegre tesislerinde
calistigl, parcalamaisi yaptigi, mevcut olan
hastaligi nedeniyle sik sik bayilip dustagu
ve revire kaldirildigi tanik anlatimlari ile or-
taya cikmaktadir. Bu durumda, davacinin
4857" Sayili is Kanunu’nun 24/1 maddesi
uyarinca is sd6zlesmesinin konusu olan isin
yapilmasi sonradan dogan bir sebeple is-
cinin sagligi icin tehlikeli hale geldigi go-
ralmektedir...”
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As highlighted by the Supreme Court, if the
work becomes dangerous to the health of
an employee due to a reason arising after-
wards, the employee may terminate the con-
tract for just cause according to the regula-
tion in Labor Law Article 24/I-(a).

In this context, it is accepted in the doctrine
that the employees have the right to re-
frain from working, where the occupational
health and safety measures that should be
taken by employers due to Covid-19 have
not been taken and this situation creates a
risk of death or great danger, until the nec-
essary measures are taken. In addition, if the
necessary measures are not taken despite
the employees’ request, it is evaluated that
they may terminate their employment con-
tracts based on sub-clause (a) of paragraph
1 of Article 24 of the Labor Law or sub-clause
(f) of paragraph 2, that is, not applying the
working conditions.

According to majority opinion, the employ-
ee can terminate his/her employment con-

seklindeki degerlendirmesinden de goru-
lecegi uzere, isin yapilmasinin sonradan
dogan bir sebeple iscinin sagligi icin teh-
likeli hale gelmesi halinde; isci, is Kanunu
madde 24/I-(a)'da yer alan duzenlemeye
gore hakli nedenle s6zlesmesini feshede-
bilecektir.

Bu baglamda Ogreti’de, Covid-19 sebebiy-
le isverenlerce alinmasi gereken is sagligi
ve guvenligi tedbirlerinin alinmamis olma-
si ve bu durumun 6lum veya buyuk tehlike
riskini dogurmasi sebebiyle, iscilerin, ge-
rekli tedbirler alinincaya kadar calismak-
tan kacinma hakki bulunmakla beraber,
talep etmelerine ragmen gerekli tedbirle-
rin alinmamasi halinde Is Kanunu’nun 24.
maddesinin 1. fikrasinin (a) bendine veya-
hut 2. fikrasinin (f) bendine, yani ¢calisma
sartlarinin uygulanmamasina dayanarak
is sozlesmelerini sona erdirebilecekleri de-
gerlendirilmektedir.

Agirlikli gérus iscinin is Kanunu'nun 24.
maddesinin 2. fikrasinin (f) bendine da-

Where an employer has taken all precautions in the workplace, if it
is assessed that the employee caught Covid-19 outside the work-
place, the employee will not have justified reasons to terminate.

Iscilerin belirtilen prosediire uymasi, yani isverenden gerekli ted-
birleri almasmi talep etmesi, buna ragmen allnmamasi halinde
feshetmesi iscilerin hakliig1 acismdan 6nem arz edebilecektir.

tract based on sub-clause (f) of paragraph
2 of Article 24 of Labor Law. At this point, it
may be important in terms of justification for
employees to comply with the specified pro-
cedure, that is, demanding the employer take
the necessary precautions and terminating
the contract if the measures are not taken.

Where an employer has taken all precau-
tions in the workplace, if it is assessed that
the employee caught Covid-19 outside the
workplace, the employee will not have jus-
tified reasons to terminate. However, there
may be difficulties proving whether the em-
ployer has taken all the necessary measures
or the employee caught the disease outside
the workplace.

yanarak is akdini feshedebilecegi yonun-
dedir. Bu noktada, iscilerin belirtilen pro-
sedure uymasl, yani isverenden gerekli
tedbirleri almasini talep etmesi, buna rag-
men alinmamasi halinde feshetmesi isci-
lerin hakliligi acisindan énem arz edebile-
cektir.

isverenin isyerinde tum tedbirleri almis
olmasina ragmen, is¢inin igyeri disinda
Covid-19’a yakalanmasi durumunda ise
iscinin hakli nedenle fesih hakkinin dog-
mayacag! degerlendirilmekte ise de, isve-
renin tum tedbirleri alip almadigi veya isci-
nin hastaliga isyeri disinda yakalandiginin
ispatinda zorluklar yasanabilecektir.
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In this respect, there are evaluations in the
doctrine that suggest an employee who has
the disease can terminate an employment
contract for just cause in accordance with
Labor Law Article 24/I-a. In addition, there
are other opinions in the doctrine that also
evaluate this situation in terms of Article
24/1-(b) of Labor Law, and argue that since
the employee's right to terminate the em-
ployment contract based on a disease he/
she caught is not included in the Article, it
would be appropriate to give the right to ter-
minate the employment contract for justified
reasons with a change in the Labor Law Ar-
ticle 24/1-b.

2. Employee's Right of Inmediate
Termination for Force Majeure

Force majeure, which is a reason for termina-
tion for just cause in terms of the employee,
is also included in Labor Law Article 24. Ac-
cording to the third paragraph of the Article,
where “Force majeure prevents the employ-
ee from performing his/her duties for more
than one week”, the employee will be able
to terminate the employment contract for
just causes without being subject to a peri-
od of notice.

In this regard, it would be appropriate to
first define the concept of "force majeure”.
In the Regulation on Short-time Working
and Short-time Working Allowance, force
maijeure is explained as "The periodic situa-
tions that are not caused by the employer's
own management and administration, that
are not predictable, which are not possible
to be eliminated as a result, that result in a
temporary reduction of working time or
the cessation of the activity completely or
partially result from external effects such as
earthquake, fire, flood, landslide, pandemic,
mobilization”.

Accordingly, in order for force majeure to be
a just cause for termination, it must cause
the work in the workplace to be stopped
and the effect of it must continue for more
than a week. In the presence of these condi-
tions, the employee will be able to terminate
based on just cause and will be entitled to
severance pay.

Bu bakimdan, Ogreti‘de hastaliga yakala-
nan iscinin is Kanunu madde 24/I-a uyarin-
ca haklinedenle feshedebilecegi yonunde
degerlendirmeler bulundugu gibi, bu du-
rumu is Kanunu madde 24/I-(b) agisindan
degerlendirerek, maddede sayilan saglik
sebepleri arasinda iscinin kendi yakalandi-
@1 bir hastaliga dayanarak is s6zlegsmesini
fesih hakkina yer verilmemis oldugundan,
Covid-19 hastaligina yakalanan isciye is-
temesi halinde is Kanunu madde24/I-b'de
yapilacak bir degisiklikle hakli nedenle is
sozlesmesini fesih hakki taninmasinin ye-
rinde olacagini degerlendiren gorusler de
mevcuttur.

2. iscinin Zorlayici Sebeple Hakli
Nedenle Derhal Fesih Hakki:

isci agisindan hakli nedenle fesih sebeple-
ri arasinda sayilan zorlayici neden de yine
is Kanunu madde 24'de yer bulmustur.
ilgili maddenin 3. fikrasinda yer alan du-
zenlemeye gore; “iscinin calistigi isyerinde
bir haftadan fazla sure ile isin durmasini
gerektirecek zorlayici sebepler ortaya c¢i-
karsa.” is¢i is sOzlesmesini ihbar suresine
tabi olmaksizin hakli nedenle feshedebile-
cektir.

Bu konuda oncelikle “zorlayici sebep” kav-
raminin tanimini yapmamiz daha yerinde
olacaktir. S6z konusu tanimlama Kisa Ca-
isma ve Kisa Calisma Odenegi Hakkinda
Yonetmelik'te “isverenin kendi sevk ve ida-
resinden kaynaklanmayan, énceden kestiri-
lemeyen, bunun sonucu olarak bertaraf edil-
mesine imkan bulunmayan, gecici olarak
calisma suresinin azaltilmasi veya faaliyetin
tamamen veya kismen durdurulmasi ile so-
nuclanan dissal etkilerden kaynaklanan do-
nemsel durumlan ya da deprem, yangin, su
baskini, heyelan, salgin hastalik, seferberlik
gibi durumlari,” seklinde yapilmistir.

Buna gore zorlayici sebebin hakli fesih ne-
deni olabilmesi icin isyerinde isin durmasina
yol agmasi gerektigi gibi bunun yaninda et-
kisini de bir haftadan fazla surdtrmesi gere-
kecektir. Bu sartlarin varligi halinde isci, hakl
nedene dayali feshini gerceklestirebilecektir
ve bu sayede kidem tazminatina da hak ka-
zanacaktir.
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In the light of these issues, it is possible to
say that, within the scope of the regulations
introduced due to the Covid-19 outbreak,
the force majeure condition has been ful-
filled in terms of businesses such as cinema,
show centers, restaurants, cafes, etc. How-
ever, in terms of a workplace in this situation,
it is accepted that in order for the employee
to terminate in accordance with Article 24/111
of Labor Law, he/she must not be under cur-
few or in quarantine; in other words, the em-
ployee must be in a position to fulfill his/her
job performance arising from the employ-
ment contract. For example, if an employee
is not under curfew and not in quarantine
but their restaurant is closed for more than
a week due to Covid-19, the employee will
be able to exercise their right of termination
based on force majeure in accordance with
Article 24/I1l of Labor Law.

It may also be possible to conclude that the
force majeure condition is fulfilled in terms
of workplaces that are partially open for
work and not completely closed. In addi-
tion, clearly the Covid-19 outbreak will not
constitute a force majeure for a workplace
that has not been closed and continues its
activities. However, considering the extent
of the Covid-19 pandemic, some opinionsin
the doctrine argue that even if all necessary
measures are taken in a workplace, it will
be appropriate to give employees the right
to terminate their emplyment agreement
since they may face the risk of contracting
Covid-19 on their travel to work and there-
fore it would be appropriate to introduce le-
gal provisions to give employees the right to
terminate their employment contracts for a
just cause even if the work in the workplace
does not stop due to the Covid-19 pandem-
ic that affects the whole world and can have
fatal consequences?.

It is necessary to evaluate whether each
situation constitutes a force majeure or not
according to the characteristics of the con-
crete case, the circumstances, the adminis-
trative decisions and the nature of the busi-
ness.

Bu duzenleme baglaminda yapmis oldugu-
muz aciklamalar isiginda; Covid-19 salgini
nedeniyle yapilan duzenlemeler kapsamin-
da icisleri Bakanligi genelgeleriyle gecici
olarak kapatilan sinema, goésteri merkezleri,
restoran, kafe vb. isletmeler agisindan zor-
layici sebep sartinin gerceklestigini soyle-
memiz mumkuandur. Bununla birlikte, bu
durumdaki bir isyeri agisindan isginin is Ka-
nunu madde 24/Ill uyarinca sozlesmesini
feshedebilmesi icin kendisinin de sokaga
¢tkma yasagi kapsaminda ya da karantinada
olmamasi gerektigi, diger bir deyisle is¢inin
is sozlesmesinden dogan is gérme edimini
ifa edebilecek durumda olmasi gerektigi
kabul edilmektedir. Ornegin; bir isci, eger
sokaga cikma yasag kapsaminda veya ka-
rantinada bulunmamasina ragmen, calistigi
restoran Covid-19 salgini nedeniyle alinan
idari kararla bir haftadan uzun sure kapali
kalmis ise, isci is Kanunu madde 24/11l uya-
rinca zorlayici sebebe dayanarak fesih hak-
kini kullanabilecektir.

Her ne kadar tamamen kapatilmamis olsa-
lar bile kismen c¢alismalarina izin verilen is-
yerleri agisindan da zorlayici sebep sartinin
gercgeklestigi sonucuna varmak da mamkan
olabilecektir. Buna ek olarak soylememiz
gerekir ki kapatilmamis, faaliyetlerine devam
eden bir igyeri bakimindan Covid-19 salgini
bir zorlayici sebep teskil etmeyecektir. Bu-
nunla birlikte, Ogreti'de bazi goruslering,
Covid-19 nedeniyle meydana gelen salginin
boyutu dikkate alinarak, isverence isyerinde
her tarlt 6nlem alinmis olsa bile iscinin ise
gidis gelislerinde de hastaliga yakalanma
riskiyle karsi karslya kalabileceginden, is-
ciye hakli fesih hakki taninmasinin yerinde
olacagl, bu nedenle yapilacak yasal bir du-
zenlemeyle, tum dunyayi etkisi altina alan ve
olumcul sonuglari olabilen Covid-19 salgini
nedeniyle igyerinde is durmasa da, is¢inin is-
temesi halinde is s6zlesmesini hakli nedenle
fesih hakki taninmasinin uygun olacagi ka-
naatinde oldugu gorulmektedir.

Sonug olarak, her durumun zorlayici sebep
olusturup olusturmadigini; somut olayin
ozelliklerine gore, icinde bulunulan kosulla-
ra, alinmig idari kararlara ve isletmenin niteli-
gine gore degerlendirmek gerekecektir.
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THE EFFECT OF COVID-19 REGULATIONS ON THE TERMINATION OF LABOR CONTRACTS

B. EMPLOYER’S TERMINATON
RIGHT

Termination Right of the Employer
for Force Majeure

According to Article 25/Ill of Labor Law, in
the event that "force majeure prevents the
employee from performing his duties for
more than one week", also the employer
has the right to terminate the employment
contract for just cause. However, in this
case, in order for the employer to have the
opportunity to terminate, the force majeure
has to arise in the employee’s environment,
not at the workplace. As clearly stated in the
decisions of the Supreme Court, the com-
pelling reasons that prevent an employee
from working must occur in the employee's
environment®. Reasons originating from the
workplace and preventing working are not
covered by this Article. However, situations
such as the interruption of transportation
due to natural events such as flood, snow,
earthquake and quarantine application due
to pandemic are considered force majeure.

In the Economic Stability Shield Package,
which was announced to eliminate the neg-
ative effects of Covid-19 on the economy,
regulations on the short-time working allow-
ance were put into effect and, accordingly,
the "Covid-19 effect" was evaluated within
the scope of the force majeure by the Turk-
ish Employment Agency. This decision was
announced to the public on 22.03.2020
and an option named "Covid-19 Effect" was
included in the short-time working request
form in the reason for application.

Following the acceptance of Covid-19 as a
force majeure within the scope of the short-
time working regulations, Law No. 7244
on Reducing the Effects of the New Coro-
navirus (Covid-19) Outbreak on Economic
and Social Life and Amending Some Laws
was published in the Official Gazette on
17.04.2020 (Law No. 7244). In this amend-
ment, the Covid-19 outbreak is accepted as
a force majeure and some regulations have
been introduced within this framework.

Law No. 7244 includes Provisional Article
10, which states that all kinds of employment
and service contracts cannot be terminated
by an employer for three months from the
effective date of the Article, except for "im-
moral, dishonourable or malicious conduct
or other similar behaviours”, which were

B. iSVERENIN FESiH HAKKI

isverenin Zorlayici Sebep
Nedeniyle Hakli Feshi

is Kanunu madde 25/Ill'e gore “isciyi isye-
rinde bir haftadan fazla sure ile calismaktan
alikoyan zorlayici bir sebebin ortaya cik-
masi” halinde isverenin de is sozlesmesini
derhal hakli nedenle fesih imkanina sahip
olacag duzenlenmistir. Ancak bu durumda
isverenin fesih imkanina sahip olabilmesi
icin zorlayici sebebin isyerinde degil de isci-
nin ¢evresinde ortaya ¢ikmasi gerekecektir.
Yargitay kararlarinda da acikga belirtildigi
Uzere, is¢iyi calismaktan alikoyan zorlayici
nedenler, is¢inin cevresinde meydana gel-
melidir®. isyerinden kaynaklanan ve galisma-
yI 6nleyen nedenler bu madde kapsamina
girmez. Ancak; sel, kar, deprem gibi dogal
olaylar nedeniyle ulasimin kesilmesi, salgin
hastalik sebebiyle karantina uygulamasi gibi
durumlar zorlayici nedenlerdir.

Covid-19 salgininin ekonomi Uzerindeki
olumsuz etkilerini gidermek amaciyla acik-
lanan Ekonomik istikrar Kalkani Paketi’nde
kisa calisma 6denegine iliskin duzenleme-
ler devreye alinmis ve buna gore Turkiye is
Kurumu tarafindan “Covid-19 etkisi” zorla-
yicl sebep kapsaminda degerlendirilerek,
bu karar 22.03.2020 tarihinde kamuoyuna
duyurulmus ve kisa ¢alisma talep formunda,
basvurunun nedeni kisminda “Covid-19 Et-
kisi” adli bir secenege yer verilmistir.

Kisa calisma duzenlemeleri kapsaminda
Covid-19 salgininin zorlayici sebep olarak
kabul edilmesinin akabinde, 17.04.2020 ta-
rihinde Resmi Gazete’'de yayinlanan 7244
sayili Yeni Koronavirus (Covid-19) Salgininin
Ekonomik ve Sosyal Hayata Etkilerinin Azal-
tilmasi Hakkinda Kanun ile Bazi Kanunlarda
Degisiklik Yapilmasina Dair Kanun’'da ("7244
sayili Kanun”) Covid-19 salgini, zorlayici se-
bep gerekcesi olarak kabul edilmis ve bu
cercevede bazi duzenlemeler getirilmistir.

Covid-19 kararlan kapsaminda, 7244 sayili
Kanun ile 4857 sayili is Kanunu’na eklenen
ve 17.04.2020 tarihli Resmi Gazete'de ya-
yinlanarak yurarluge girmis olan Gegici 10.
madde ile, bu maddenin yurarluge girdigi
tarihten itibaren g ay sureyle, her tarla is
veya hizmet sozlesmesi “is Kanunu madde
25/1I'de duzenlenen ahlak ve iyi niyet kural-
larina uymayan haller ve benzeri sebepler”
disinda, isveren tarafindan feshedilemeye-
cegine dair duzenleme getirilmis, fesih ya-
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regulated in Article 25/l of Labor Law. This
exception to the prohibition of termination
has been expanded by Law No. 7252, pub-
lished in the Official Gazette on 28.07.2020,
adding the following amendments in accor-
dance with the relevant legislation: (i) expi-
ration of fixed-term employment or service
contracts, (i) closure and termination of the
business for any reason, and (iii) termination
of work in all kinds of service procurement
and construction works. The period of this
prohibition of termination, imposed in terms
of the employer, has, for now, been extend-
ed until 30.06.2021.

As can be understood from the wording
"employment contract of all kinds of em-
ployees", the regulation introduced with
Provisional Article 10 includes all employ-
ment contracts: fixed-term, open-ended,
continual, transitory, on-call, part-time, sea-
sonal, remote work, etc. According to ma-
jority opinion in the doctrine, the prohibition
of termination also includes terminations
made within the trial period. It is clear from
these opinions that terminations carried out
during the trial period are also considered
within the scope of the prohibition, but, in
this case, the trial period extends as far as
the prohibiton period, continues until the
end of prohibiton, and the termination can
be carried out after the extended period.

As a result, although it is accepted that the
employer has the right to terminate immedi-
ately within the framework of Article 25/11l of
Labor Law in the period before Law No. 7244,
for example, for those who are 65 years of age
orolder or who are under curfew with a chron-
ic disease, termination by the employer based
on Article 25/I1l of Labor Law during the prohi-
bition period brought by Law No. 7244 will be
deemed unfair and invalid.

C.LIMITATIONS OF
TERMINATION OF AN
EMPLOYEE'S LABOR CONTRACT

According to the regulation introduced by
Provisional Article 10 of Labor Law, the em-
ployer may allocate the employee fully or
partially unpaid leave within three months
from the date of entry into force of this Ar-
ticle on 17.04.2020. This period has now
been extended until 30.06.2021. Pursuant
to paragraph 2 of Provisional Article 10, tak-
ing unpaid leave within the scope of this Ar-
ticle does not give an employee the right to
terminate a contract based on just cause.

saginin bu istisnasi 28.07.2020 tarihli Resmi
Gazete'de yayinlanan 7252 sayili Kanun ile
genisletilerek; (i) belirli sureli is veya hizmet
sozlesmelerinde strenin sona ermesi, (ii) is-
yerinin herhangi bir sebeple kapanmasi ve
faaliyetinin sona ermesi ve (iii) ilgili mevzu-
atina gore yapilan her turlt hizmet alimlari
ile yapim islerinde isin sona ermesi halleri
de is Kanunu’nun Gegici 10. maddesindeki
istisnalar kapsamina eklenmistir. isveren ba-
kimindan getirilmis olan bu fesih kisitlama-
sinin sdresi su an icin 30.06.2021 tarihine
kadar uzatilmstir.

Gecici 10. madde ile getirilen duzenleme-
de yer alan “her turlu iscinin is sdzlesmesi”
ifadesinden de anlasilacagi Uzere belirli,
belirsiz, surekli, sureksiz, cagn Uzerine, kismi
sureli, mevsimlik, uzaktan ¢alisma vb. tim
is sOzlesmeleri bu kapsamda yer alacaktir.
Ogreti'deki agirlikli goruse gore, fesih yasa-
@1 deneme suresi icinde yapilan fesihleri de
kapsayacaktir. Bu goruslerin; deneme suresi
icinde yapilacak feshin de yasak kapsamin-
da oldugu yonunde oldugu, ancak bu du-
rumda deneme sUresinin yasak suresi kadar
uzadigl, yasak bitiminden itibaren deneme
suresinin kaldigi yerden devam edecegi ve
feshin uzayan dénemde gerceklestirilebile-
cegi yonunde oldugu goérulmektedir.

Sonug olarak, 7244 sayili Kanun éncesi do-
nemde, 6rnedin 65 yas ve Uzeri olan veya
kronik hastaligi olan sokaga c¢ikma yasagi
kapsamindaki calisanlar bakimindan isve-
renin is Kanunu’'nun 25/1Il maddesi gerge-
vesinde derhal fesih hakkinin bulundugu
kabul edilse de, 7244 sayili Kanun ile geti-
rilen fesih yasag surecinde isverenin is Ka-
nunu’nun 25/l maddesine dayanarak fesih
gerceklestirmesi haksiz ve gecersiz kabul
edilecektir.

C.iSCiNiNis SOZLESMESINI
FESiH IMKANININ
SINIRLANDIRILMASI

is Kanunu'na Gegici 10. madde ile getirilen
duzenleme uyarinca, bu maddenin yurarlu-
ge girdigi tarih olan 17.04.2020 tarihinden
itibaren U¢ ay sureyle, isveren isciyi tama-
men veya kismen Ucretsiz izne ayirabilir. Bu
sure de su an igin 30.06.2021 tarihine kadar
uzatilmistir. Gegici madde 10. maddenin 2.
fikrasi uyarinca, bu madde kapsaminda Uc-
retsiz izne ayrilmak, isciye hakli nedene da-
yanarak sozlesmeyi fesih hakki vermez.
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It is generally evaluated in the doctrine that
during this period, an employee given un-
paid leave within the framework of Provi-
sional Article 10 by an employer cannot use
the right of immediate termination due to
force majeure based on Article 24/11l. On the
other hand, it is considered that an employ-
ee may terminate an employment contract
immediately for a reason other than taking
unpaid leave, or apply for a term termination
in accordance with Labor Law Article 17.
For example, if an employee terminates his/
her employment contract due to retirement,
military service or marriage, it will not contra-
dict the regulation in the second paragraph
of Provisional Article 10 and the employee
may terminate the employment contract for
such termination reasons.

It is controversial in the doctrine whether
employees will have the right to terminate
immediately where their employment con-
tracts are suspended or their wages have
been reduced as a result of the reduction of
working time due to the short-time working
practice. There were differences of opinion
and jurisprudence regarding an employee’s
right of termination in the short-time working
practice in the period before Covid-19. During
the Covid-19 period, these discussions have
continued and it would be a healthy approach
to introduce a legal regulation that is clear on
the right to terminate, at least for the employ-
ees who do not meet the conditions of the
short-time working allowance.

Another point to be mentioned in this con-
text is the fate of employees dismissed be-
fore the prohibiton began and whose termi-
nation notification was made in accordance
with the notice by the employer. In this case,
the decision to dismiss was taken before the
prohibition and the employee was already
notified. However, in this legal regulation,
there is no clarification about situations in
which notification was made before the pro-
hibiton, but the notice period ended within
the prohibition period. For this reason, it is
considered appropriate in the doctrine to
accept that a termination shall not be sub-
ject to prohibition, if the notice period has
commenced before 17.04.2020 and will be
ended during the prohibition period, be-
cause the legislator takes the moment when
the termination process is carried out as the
basis of the calculation of the valid period in
terms of the termination prohibition™.

Ogretide genel olarak, isveren tarafindan
Gecici 10. madde cercevesinde Ucretsiz
izne ayrilan isginin, bu surecte is Kanu-
nu’nun 24/1ll. maddesine dayanarak zorla-
yici sebeple derhal fesih hakkini da kulla-
namayacag degerlendirilmektedir. Buna
karsin; isci, Ucretsiz izne ayrilma disindaki
bir sebeple is s6zlesmesini derhal feshe-
debilecegi gibi, is¢inin, is Kanunu madde
17 uyarinca sureli fesih yoluna da basvu-
rabilecegi degerlendirilmektedir. Ornegin
iscinin emeklilik, askerlik ya da evlenme
nedeniyle is s6zlesmesini feshetmesi Ge-
cici madde 10. maddenin 2. fikrasindaki
duzenlemeye aykirilik teskil etmeyecek,
isci bu mahiyette fesih gerekceleriyle is
sozlesmesini feshedebilecektir.

Kisa calisma uygulamasi nedeniyle is s6z-
lesmesi askiya alinan veya calisma suresi
azaltilmasi sonucunda aldigi ucret mikta-
rn dasen iscilerin, bu durum yuzunden
derhal fesih hakkina sahip olup olama-
yacagl hususu Ogreti‘de tartismalidir.
Covid-19 salgini 6ncesi donemde kisa
calisma uygulamasinda isginin fesih hak-
kina dair farkli gorusler ve ictihatlar bu-
lunmaktadir. Covid-19 déoneminde de bu
tartismalar devam etmekte olup, en azin-
dan kisa calisma 6deneginin kosullarini
tasimayan isciler bakimindan fesih hak-
kinin olduguna dair net bir yasal duzen-
leme getirilmesi saglikli olacaktir.

Bu baglamda deginilmesi gereken bir
diger husus ise yasak baslangicindan
once isten c¢ikarilmasi yonunde karar ali-
nan ve isverence ihbar 6neline uyularak
fesih bildiriminde bulunulmus iscinin
akibeti olacaktir. Bu kurguda isten cikis
karari yasak oncesinde alinmis ve hatta
isciye de bildirilmistir. Ancak yapilan bu
yasal duzenlemede ihbarin yasak 6nce-
sinde yapildigi ve ihbar suresinin ise ya-
sak suresi icinde bittigi haller hakkinda
bir aciklik yer almamaktadir. Bu noktada,
Ogreti'de, 17.04.2020 tarihinden &nce
baslayan ihbar 6nelinin fesih yasagi su-
resi icinde sona erecek olmasi durumu-
nun, yapilmis olan feshin, fesih yasagina
tabi olmayacagini kabul etmenin yerinde
olacagi degerlendirilmektedir. Zira, fesih
yasagl bakimindan gecerli olacak sure-
nin hesabinda yasa koyucu tarafindan
fesih isleminin gergeklestirildigi an esas
alinmaktadir®.
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D. PROHIBITION OF
TERMINATION IN CASE OF
ENDING OF AN EMPLOYMENT
CONTRACT BY MUTUAL
RESCISSION AGREEMENT

It is possible for an employee and employ-
er to end an employment contract through
agreement, that is, by making a mutual re-
scission agreement (annulment agreement)
between them. Such an agreement is ac-
cepted under the Turkish Code of Obliga-
tions as a reversal agreement based on the
common will of the parties and is not a termi-
nation. In other words, with a valid rescission
agreement, the employment contract is end-
ed not by termination but by the agreement
of the parties. In this case, a rescission agree-
ment is not considered within the scope of
the prohibition as it is not essentially a termi-
nation. However, a rescission agreement must
be valid and, in order to be accepted as valid,
there should be no defect in consent on be-
half of the employee in addition to the "reason-
able benefit" which is accepted in the practice
of the Supreme Court". These matters will be
audited by the court and if it is concluded that
a rescission agreement is invalid as a result of
the audit, it may be concluded that there is in
fact a termination on the part of the employ-
er. Again, as can be seen in Supreme Court
practice, the “reasonable benefit” amount to
be provided to the employee varies depend-
ing on whether the offer of rescission comes
from the employee or the employer. In light of
all these explanations, decisions of violation of
the termination prohibition may be made as a
result of invalid rescission agreements made
within the termination prohibition period.

IV. CONSEQUENCES
OF A VIOLATION OF
THE PROHIBITION OF
TERMINATION

In accordance with Provisional Article 10 of
Labor Law, if an employer terminates an em-
ployee’s contract for any reason other than the
exceptions included in Provisional Article 10
during the termination prohibition, the employ-
er will be fined separately for the monthly mini-
mum gross wage on the date of the act and for
the employee whose contract is terminated.

As well as the aforementioned administrative
fine, another sanction may arise in the event of
a violation of the temporary termination pro-

D. i$ SOZLESMESININ iKALE
iLE SONA ERMESi HALINDE
FESIiH YASAGI

isci ve isverenin is s6zlesmesini anlas-
ma yolu ile yani aralarinda bir ikale s6z-
lesmesi (bozma s6zlesmesi) yaparak da
sona erdirmeleri mumkundur. ikale s6z-
lesmesi; Turk Borglar Kanunu tahtinda,
taraflarinin ortak iradesine dayanan bir
bozma anlagsmasi olarak kabul edilmek-
te olup, fesih niteliginde degildir. Diger
bir deyisle gecerli bir ikale s6zlesmesi
ile is sozlesmesi fesihle degil, taraflarin
anlagsmasiyla son bulmus olur. Bu du-
rumda yapilmis olan ikale sozlesmesi
esasen bir fesih olmadigindan yasak
kapsaminda degerlendirilmeyecektir.
Ancak yapilan ikale s6zlesmesinin ge-
cerli olmasi gerekmekte olup, gecerli
olarak kabul edilebilmesi icin Yargitay
uygulamasinda kabul edilen “makul
yararin” yaninda is¢i adina irade sakat-
Liginin da bulunmamasi gerekir'™. Bu
hususlar mahkemece denetlenecek ve
denetim sonucunda eger yapilan ikale
sdzlesmesinin gecersiz oldugu sonucu-
na ulasilirsa, bu durumda isveren tara-
findan gerceklestirilen bir feshin varligi
sonucuna varilabilecektir. Yine Yargi-
tay uygulamasinda goruldugu uzere;
isciye saglanmasi gereken makul ya-
rar tutari, ikale teklifinin is¢iden ya da
isverenden gelmesine gore degisiklik
gostermektedir. Tam bu acgiklamalar
1Isiginda fesih yasagi doneminde mey-
dana gelen gecersiz ikale anlagsmalari
sonucunda fesih yasaginin ihlal edildi-
gi sonucuna ulasilabilecektir.

IV. FESiH YASAGININ
IHLALININ SONUCLARI

is Kanunu Gegici 10. madde uyarinca, fesih
yasagl suresince Gegici Madde 10'da yer
alan istisnalar disinda bir nedenle isveren
iscinin sozlesmesini sona erdirirse bu du-
rumda isverene fiilin islendigi tarihteki aylik
asgari brut Ucret tutarinda ve soézlesmesi
feshedilen isci icin ayri ayri idari para cezasi
kesilecektir.

Bahsi gecen idari para cezasinin haricinde,
gecici fesih yasaginin ihlali halinde gtunde-
me gelebilecek bir diger yaptirm da, 4447
sayili igsizlik Sigortasi'nin gegici 23/1l. mad-
desinde yer almaktadir. Bu duzenlemeye
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10 Prof. Dr. Tankut Centel, Sicil is
Hukuku Dergisi, “Covid-19 Salgini ve
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11 Yargitay 9.H.D. T. 21.04.2008
E.2007/31287, K.2008/9600

2021 SUMMER

95



ARTICLES

PART 6

IT WOULD BE APPRO-
PRIATE TO EVALUATE
THE LEGAL CONSE-
QUENCES OF A VIOLA-
TION OF THE TEMPO-
RARY TERMINATION
PROHIBITION SEPA-
RATELY IN TERMS OF
VIOLATIONS BY THE
EMPLOYER AND THE
EMPLOYEE.

4

FOOTNOTE

12 Prof.Dr. Zeki Okur, “Pandemi
Surecinde is Hukukunda Guncel
Sorunlar”, https://www.youtube.com/
watch? v=EkbFLVW6Rmo (Erigim
Tarihi, 22.02.2021)

13 Talat Canbolat, “Koronavirus
Salgininin is Hukukuna Etkisi” https:/
www.youtube.com/watch?v=EJn-
Qea2zmVk (Erigim Tarihi, 22.02.2021)
Nedenler”, https: //www.youtube.
com/watch?v=b-EhknZeaAl,
(E.T.01.06.2020).

14 Sahin Cil,"7244 Sayili Kanunun

Is Hukukuna Etkileri ve Zorlayici
Nedenler”, https://www.youtube.com/
watch?v=b-EhknZeaAl (Erisim Tarihi,
22.02.2021)

THE EFFECT OF COVID-19 REGULATIONS ON THE TERMINATION OF LABOR CONTRACTS

hibition as stipulated in Provisional Article 23/
Il of Unemployment Insurance Law. Accord-
ing to this regulation, in order to benefit from
short-time working resulting from a force ma-
jeure due to Covid-19, the termination prohibi-
tion should not be violated during the period
of short-time work in the workplace. Accord-
ingly, in case of a violation of the termination
prohibition, there may be a case for a refund of
allowances if short-working practice has been
applied in the workplace.

It would be appropriate to evaluate the legal
consequences of a violation of the temporary
termination prohibition separately in terms of
violations by the employer and the employee.

A.Legal Consequences of an
Employer's Behavior Contrary to
the Prohibition of Termination

There is no regulation regarding the legal con-
sequences of a termination carried out by an
employer during the temporary termination
prohibition other than the exceptions set out in
Provisional Article 10. This issue is controversial
in the doctrine. However, majority opinion is that
the termination prohibition introduced in accor-
dance with Provisional Article 10 of Labor Law
is a mandatory regulation and the legal conse-
quence of any violation of this mandatory regu-
lation is the nullity of the notice of termination.
As amatter of fact, in the justification of Provision-
al Article 10, it clearly states that a termination
made contrary to the termination prohibition
would be invalid. In other words, termination will
be deemed not to have been made at all and,
therefore, the employee will be able to claim the
wage for the period of non-employment in ac-
cordance with Article 408 of the Turkish Code of
Obligations. However, there are opinions in the
doctrine that a termination made in violation of
the termination prohibition will be subject to the
legal consequences of unjust termination and,
as a result, employees covered by employment
security will be able to declare the terminationin-
valid by filing a reinstatement lawsuit and also to
demand severance pay if they have at least one-
year employment and notice compensation,
where as the employees who are not covered
by employment security will be able to demand
severance pay or if their employment contract
have been concluded with a definite term, but

gore, Covid-19 kaynakli zorlayici sebeple
kisa calisma uygulamasindan yararlanabil-
mek icin, isyerinde kisa ¢alisma uygulanan
donemde fesih yasaginin ihlal edilmemesi
gerekir. Bu durumda, fesih yasaginin ihlali
halinde, eger isyerinde kisa ¢alisma uygu-
lamasi s6z konusu oldu ise, yapilmis olan
odeneklerin iadesi gindeme gelebilecektir.

Gegici fesih yasaginin ihlalinin hukuki so-
nuclarini isveren ve iscinin ihlali agisindan
ayri ayr degerlendirmek uygun olacaktir.

A.igverenin Fesih Yasagina
Aykiri Davranisinin Hukuki
Sonuclari

Gecici fesih yasag suresince isveren tara-
findan Gegici 10. maddede duzenlenen is-
tisnalar disinda gerceklestirilecek bir feshin
hukuki sonuglarina dair bir duzenleme mev-
cut degildir. Bu konu Ogreti'de tartismalidir.
Bununla birlikte Ogreti'de agirlikli gorus; is
Kanunu’'na eklenen gecici 10. madde uya-
rinca getirilen fesih yasaginin emredici
bir duzenleme oldugu ve emredici ni-
telikteki bu duzenlemenin ihlalinin hu-
kuki sonucunun fesih bildiriminin kesin
hakumsuzlugd oldugu yoénundedir'.
Nitekim Gecici 10. maddenin gerekce-
sinde de, fesih yasagina aykiri olarak
yapilacak feshin gecersiz olacagi acik-
ca belirtilmistir. Diger bir deyisle, fesih
hi¢c yapilmamis sayilacak ve bu neden-
le is¢i calistirilmadig sureye ait tcre-
tini Turk Borclar Kanunu madde 408
uyarinca talep edebilecektir. Bununla
birlikte, Ogreti’'de, fesih yasagina aykiri
bir sekilde yapilan feshin haksiz feshin
hukuki sonuclarina tabi olacagi, bunun
sonucunda da is guvencesi kapsamin-
dakiiscilerin ise iade davasi acarak fes-
hin gecersizligine karar verilmesini ve
ilaveten en az bir yillik kidemleri mev-
cut ise kidem tazminati ile ihbar tazmi-
nati talep edebilecegdini, is guvencesi
kapsami disinda kalan iscilerin ise, en
az bir yillik kidemleri mevcut ise kidem
tazminati ile ihbar tazminati ya da is
sozlesmesi belirli sureli ise, s6zlesme
suresine uyulmamasi durumunda, bu
surelere uyulmus olsaydi kazanabile-
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terminated without complying the term, they
may demand the salaries for the remaing term of
the contract™™.

B. Legal Consequences of an
Employee's Violation of the
Prohibition of Termination

According to the explicit regulation in Provi-
sional Article 10, if an employer gives an em-
ployee full or partial unpaid leave within the
termination prohibition period, it does not
give the employee the right to terminate the
contract based on just cause. Despite this
regulation, if the employee terminates the
employment contract by refusing to accept
the unpaid leave application, the termina-
tion based on just cause will not have con-
sequences; in other words, the employee
will not be entitled to severance pay even if
he/she has been employed at least one year.
In addition, the employee will be deprived of
unemployment insurance pay since he/she
would not have terminated for just cause.

A
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cegi miktari tazminat olarak talep etme
hakki oldugu yonunde gorusler de bu-
lunmaktadir™,

B. iscinin Fesih Yasagina Aykin
Davranisinin Hukuki Sonuclari

Gecici 10. maddedeki acik duzenleme uya-
rinca; iscinin, fesih yasagi suresiicerisinde is-
verence tamamen veya kismen Ucretsiz izne
cikarilmasi, isciye hakli nedene dayanarak
sozlesmeyi fesih hakki vermez. Bu duzen-
lemeye ragmen iscinin Ucretsiz izin uygula-
masini kabul etmeyerek, is akdini feshetmesi
halinde, hakli nedene dayali feshin sonugla-
r dogmayacak, diger bir deyisle isci en az
bir yillik kidemi olsa dahi, kidem tazminatina
hak kazanamayacaktir. Buna ek olarak isgi
hakli nedenle fesih gerceklestirmedigi icin
issizlik sigortasi kapsamindaki 6¢demeden
de mahrum kalacaktir.
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