PART 5

EPC AND EPCM
CONTRACT MODELS

EPC VE EPCM SOZLESME
MODELLERI

BiRSU BAYDEMIR
BEKIiR BERA GOKSU

ABSTRACT

EPC (Engineering, Procurement, Construction) and
EPCM (Engineering, Procurement, Construction
Management) are contract models for the con-
struction of complex projects and large facilities.
These two agreement models differ from each oth-
er in terms of scope, quality, duration, price, and
can involve different demands of the owner. This
article discusses the features, intended use, and
differences of these agreement models. In light
of the risks and responsibilities on the owner and
contractor arising from these differences, the ar-
ticle covers how owners can select between the
agreement models and the effects of this choice
on the construction process. The main purpose of
the article is to show which of the EPC and EPCM
contract models are more convenient for owners
for the completion of their project, considering the
demands of the owner, the current situation, and
the nature of the project in question.
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OZET

EPC (Engineering, Procurement, Construction) ve
EPCM (Engineering, Procurement, Construction Ma-
nagement), kompleks projelerin veya genis tesislerin
insasl amaciyla akdedilen sozlesme modelleridir. Bu
iki sbzlesme modeli; kapsam, nitelik, sure, bedel gibi
noktalarda birbirinden ayrilarak is sahiplerinin farkli
taleplerine cevap verebilmektedir. Makalemizde; bu
sozlesme modellerinin dzellikleri, kullanim amaclarive
farklan ele alinmakta, bu farklarin is sahibi ve yuklenici
nezdinde dogurdugu risk ve sorumluluklar dogrultu-
sunda is sahibi tarafindan sdzlesme modeli segiminin
ne sekilde yapilabilecedinden ve bu secimin insa su-
recine etkilerinden soz edilmektedir. Makalenin temel
amaci, talep edilen projenin tamamlanmasi yolunda
EPC ve EPCM Sbdzlesme modellerinden hangisinin,
is sahibinin talepleri, mevcut durum ve s6z konusu
projenin niteligi dikkate alinarak is sahibi bakimindan
daha elverisli olabilecegini gostermektir.
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With the progress of technology today, the need for constructing complex projects and
large facilities is increasing in sectors such as production, industry, energy, infrastructure,
telecommunication, and transportation.

Giiniimiiz diinyasinda, gelisen teknolojiyle beraber ilerleyen iiretim, sanayi, enerji, altyapi,
telekomiinikasyon, nakliyat gibi sektorlerde kompleks projelerin veya genis tesislerin insasina
ihtiyac artmaktadir. Bu ihtiyaca cevap vermek adina dizayn ve insa alaninda farkh sozlesme
modelleri kullanmilmaktadir.
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I.INTRODUCTION

With the progress of technology today, the
need for constructing complex projects
and large facilities is increasing in sectors
such as production, industry, energy, infra-
structure, telecommunication, and trans-
portation. In order to meet this need, there
are different agreement models covering
design and construction. The most com-
mon of these are the Engineering, Procure-
ment, Construction (EPC) and Engineering,
Procurement, Construction Management
(EPCM) contract models’. The common
purpose of these models is to complete the
construction of a project an owner requires.
The difference between the models is main-
ly the distribution of risk and responsibility
during the construction process. In the EPC
contract model, the EPC contractor under-
takes a turnkey result in a specified time by
assuming all risk and responsibility while
in the EPCM contract model, the EPCM
contractor provides consultancy services
during the construction process and does
not undertake the actual construction. To
provide a guide to the selection of an agree-
ment model in line with the demands and
priorities of the owner, the features of the
two agreement models and the points that
distinguish them are explained below.

I. GIRIS

GUnumuz dunyasinda, gelisen teknolojiyle
beraber ilerleyen uretim, sanayi, enerji, altyapi,
telekomunikasyon, nakliyat gibi sektorlerde
kompleks projelerin veya genis tesislerin in-
sasina ihtiya¢ artmaktadir. Bu ihtiyaca cevap
vermek adina dizayn ve insa alaninda farkl
sozlesme modelleri kullanilmaktadir. Engi-
neering, Procurement, Construction “EPC”
ve Engineering, Procurement, Construction
Management “EPCM" Sozlesme modelleri
bunlar arasinda en yaygin olanlardandir’. EPC
Sozlesmeleri dilimize “Muhendislik, Tedarik,
ingaat Sozlesmeleri”; EPCM Sozlesmeleri ise
“Muhendislik, Tedarik, ingaat Yonetimi Sozles-
meleri” olarak ¢evrilmektedir. EPC ve EPCM
Sozlesme modellerinin ortak amaci, is sahibi
tarafindan insasi talep edilen projenin tamam-
lanmasidir. Modeller arasindaki fark, temelde
projenin tamamlanma surecindeki risk ve
sorumlulugun dagiimidir. EPC Sézlesme mo-
delinde, EPC Yuklenicisi risk ve sorumlulugun
tamamini Ustlenerek belirli bir surede anahtar
teslim bir sonu¢ taahhut eder. Buna karsilik,
EPCM Soézlesme modelinde; EPCM Yukleni-
cisi bir sonu¢ taahhut etmek yerine, projenin
insa surecinde danismanlik hizmeti vermek-
tedir. is sahibinin talepleri ve dncelikleri dog-
rultusunda sozlesme modeli seciminde yol
gostermek amaciyla asagida iki s6zlesme
modelinin 6zelliklerinden ve birini digerin-
den ayiran noktalardan bahsedilmistir.
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I1. EPC AGREEMENTS

An EPC contract is an agreement of work
within the scope of the Turkish Code of
Obligations No. 60982 One party to the
agreement is the owner requesting the con-
struction of the project (work) subject to the
agreement, and the other party is the EPC
contractor employed to create this work.
During the construction of the project, the
only agreement concluded by the owner is
the EPC contract, whose counterparty is the
EPC contractor. The EPC contracting com-
pany, on the other hand, concludes various
agreements with the contractors, subcon-
tractors, and suppliers such as design, engi-
neering, construction, and procurement in
order to perform the necessary works for the
completion of the project®. Regulations re-
garding the EPC contract model are includ-
ed in the FIDIC (International Federation of
Consulting Engineers) Silver Book.

EPC contracts are turnkey agreements con-
sidering both the purpose of their conclu-
sion aim and the nature of the work agree-
ment, and the EPC contractor guarantees
the working capacity and efficiency of the
resulting facility*. The turnkey date is set
by the parties and, usually, there is a spe-
cific date or time limit. The EPC contractor
undertakes to deliver a facility operating at
the agreed capacity and performance to the

I1. EPC SOZLESMELERI

EPC Sozlesmeleri, 6098 sayili Turk Borg-
lar Kanunu kapsaminda bir eser sozles-
mesidir?. Bir tarafta, so6zlesme konusu
olan projenin (eser) insa edilmesini talep
eden is sahibi; diger tarafta ise bu ese-
ri meydana getirmeyi taahhtt eden EPC
Yuklenicisi vardir. Projenin insasi sure-
cinde is sahibinin akdettigi tek sozles-
me, karsl tarafi EPC Yuklenicisi olan EPC
Sozlesmesi olmaktadir. EPC Yuklenicisi
sirket ise tasarim, muhendislik, insa, te-
darik gibi projenin tamamlanmasi yo-
lunda gerekli islerin yapilmasi amaciyla
yuklenici, alt yuklenici ve tedarikgilerle
cesitli sozlesmeler akdeder®. EPC Sozles-
me modeline iligskin duzenlemelere FIDIC
(International Federation of Consulting
Engineers) Silver Book kapsaminda da
yer verilmektedir.

Hem akdedilme amaci hem de eser soz-
lesmesi niteligi geregi EPC Sozlesmele-
ri anahtar teslim so6zlesmelerdir ve EPC
Yuklenicisi, ortaya ¢ikan tesisin calisma
kapasitesine ve verimliligine iliskin ga-
ranti verir‘. Anahtar teslim tarihi taraf-
larca belirlenir ve genellikle spesifik bir
tarih veya belirli sure s6z konusudur.
EPC Yuklenicisi, EPC Sozlesmesi'nde
kararlastirilan strenin sonuna kadar be-
lirlenen kapasite ve performansta calisir

A
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owner by the end of the period agreed in the
agreement®. This commitment constitutes
the EPC contractor’'s main obligation under
the agreement.

While the parties to an EPC contract are
the owner and the EPC contractor, the EPC
contractor is party to all other agreements
made with contractors, subcontractors and
suppliers required for the construction of
the project. The EPC contractor is respon-
sible for regulating provisions such as
price, duration, condition, guarantee, etc.
in these agreements and ensuring that the
other parties fulfill their obligations in these
sub-agreements in accordance with the pe-
riod specified in the agreement. In addition,
an important part of this responsibility is to
select the parties with whom the sub-agree-
ments will be concluded from among those
that have the necessary qualifications to
complete the work properly and on time.
In this case, the experience of the EPC con-
tractor regarding construction agreements
plays a part.

Since the EPC contractor is a party to all
kinds of agreements required for the com-
pletion of the complex project subject to the
EPC contract, it is also the party that under-
takes all the risks that may arise from these
agreements. Where problems occur with
contractors, subcontractors and suppliers,
for example, delays in the performance of
the works, defects, or the operation of the

A

7

halde bulunan bir tesisi is sahibine tes-
lim etmeyi taahhut eder®. Bu taahhut,
EPC Yuklenicisi'nin s6zlesme tahtindaki
temel yukumlulugunu teskil eder.

EPC Sozlesmesi'nin taraflari is sahibiile EPC
Yuklenicisi iken, projenin insasina iliskin
yuklenici, alt yuklenici ve tedarikgilerle yapi-
lan diger tum sozlesmelerin tarafi EPC Yuk-
lenicisi'dir. Yuklenici, alt yaklenici ve tedarik-
cgilerle yapilacak olan so6zlesmelerde; bedel,
sure, kosul, teminat, gibi huktumleri duzenle-
meye ve bu alt sézlesmelerde karsi taraflarin
yukumluluklerini EPC Sozlesmesi'ne uygun
surede yerine getirmelerini saglamaya iliskin
sorumluluk, EPC Yuklenicisi’'nin tzerindedir.
Bunlara ek olarak, alt sozlesmelerin akde-
dilecegi taraflar, isi zamaninda ve layikiyla
tamamlamak igin gerekli nitelige haiz kisiler-
den secmek de bu sorumlulugun énemli bir
kismini olusturmaktadir. Bu durumda, EPC
Yuklenicisi'nin ingaat s6zlesmelerine iliskin
tecrubesinin rolu olacaktir.

EPC Sozlesmesi'ne konu olan kompleks
projenin tamamlanmasi yolunda yapilacak
her tarla akdin tarafi olmasi sebebiyle EPC
Yuklenicisi, bu s6zlesmelerden dogabilecek
risklerin tamamini da Ustlenen taraf olmakta-
dir. Yuklenici, alt yuklenici ve tedarikgilerle
yasanabilecek sorunlar, islerin ifasinda olu-
sabilecek gecikme, kusur, tesisin tamam-
lanmig haliyle EPC Sézlesmesi'nde taahhut
edilenin altinda kapasite veya verimlilikle
¢alismasi gibi durumlarda is sahibinin ye-

L
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completed facility having a capacity or effi-
ciency lower than that committed to in the
EPC contract, the owner’s only addressee is
the EPC contractor. The owner, who is not a
party to any of the sub-agreements, directs
any demands in the event of any damage
caused by them to the EPC contractor.

In these contracts, the agreement value is
paid in return for the completion of the proj-
ect on time and to the agreed performance®.
This price, the "lump sum price", is usually
determined at the signing of the agreement
and is fixed. In cases where a price cannot
be determined on the date of signing, the
agreement is concluded with an estimated
price valid until the time that the price can
be determined. Where the lump sum price
is determined, any risk and cost changes
related to changes that the owner requests
within the scope of the project are the re-
sponsibility of the owner. For this reason,
presenting as detailed and precise a de-
sign as possible when the agreement price
is determined increases the likeness of the
price initially determined to the real price. If
the agreement price is not determined on
the date of signing or within the terms of
the agreement, a payment method in the
form of "cost plus" may be preferred. In this
way, the owner pays the EPC contractor an
amount, decided by the parties, in addition
to the agreement prices concluded with the
contractors, subcontractors, and suppliers.
The owner requests a guarantee from the
EPC contractor, to an amount to be deter-
mined, over the total price of the agreement
within the scope of the EPC contract against
possible risks during the completion of
the project or situations such as the facility
having a lower working capacity after the
completion than agreed upon. The guaran-
tee covers all kinds of deficiencies and de-
fects that may arise at different stages such
as engineering, design or construction of
the complex project, the quality of the ma-
terials supplied, and the efficiency of the
completed facility. The owner is able to re-
quest compensation from the EPC contrac-
tor, regardless of the stage of the problem
or with which contractor, subcontractor or
supplier the problem arises. As previously
mentioned, the EPC contractor is the sole
addressee of the owner, and as long as the
fault is not caused by the owner, all respon-
sibility falls to the EPC contractor’.

The FIDIC Silver Book regulates four mech-
anisms for the owner against possible prob-
lems that may arise within the scope of EPC

EPC VE EPCM SOZLESME MODELLERI

gane muhatabi EPC Yuklenicisi olacaktir.
Alt sozlesmelerin hicbirine taraf olmayan is
sahibi, bunlardan kaynakli herhangi bir zara-
rn meydana gelmesi halinde taleplerini EPC
Yuklenicisi‘ne yoneltecektir.

EPC Sozlesmeleri'nde sozlesme bedeli,
projenin zamaninda ve kararlastirilan per-
formansta tamamlanmasi karsiliginda 6de-
necektir®. Bu bedel, genellikle sézlesmenin
imzalandigi sirada belirlenir ve sabittir, buna
“goturt bedel” denir. Sozlesme bedelinin
imza tarihinde belirlenebilir olmadigi du-
rumlarda, bedelin belirlenebilir oldugu za-
mana kadar gegcerli olan tahmini bir bedel
Uzerinden sozlesme akdedilir. Gotura bedel
belirlendigi durumda is sahibinin proje kap-
saminda talep edecegi her turlu degisiklige
iliskin risk ve bedel degisikligi is sahibinin
ustunde olacaktir. Bu nedenle sozlesme
bedelinin belirlendigi sirada mumkun oldu-
gunca detayli ve kesin bir dizayn sunmak,
basta belirlenen bedelin esas bedele yakin-
ligini artiracaktir. Bunun yaninda, sézlesme
bedelinin imza tarihinde veya sozlesme su-
resi icerisinde belirlenmemesi halinde “ma-
liyet arti kar” seklinde bir 6deme yolu da ter-
cih edilebilir. Bu yolla yuklenici, alt yuklenici
ve tedarikgilerle akdedilen s6zlesme bedel-
lerine ek olarak taraflarca kararlastirilacak ek
bir 6deme is sahibi tarafindan EPC Yukleni-
cisi’'ne yapilacaktir.

Projenin tamamlanmasi surecindeki olasi
risklere veya tamamlandiktan sonra karar-
lagtinlanin altinda c¢alisma kapasitesi ol-
masli gibi durumlara kargi EPC Sézlesmesi
kapsaminda is sahibi, EPC Yuklenicisi'nden
sOzlesmenin toplam bedeli Gzerinden belir-
lenecek bir tutarda teminat talep eder. Temi-
nat; kompleks projenin muhendislik, dizayn
veya insasl, tedarik edilen malzemenin kali-
tesi, tamamlanan tesisin verimliligi gibi fark-
i asamalarda ortaya cikabilecek her tarlt
eksiklik ve kusuru kapsamaktadir. is sahibi,
sorunun hangi asamada veya hangi yukle-
nici, alt yuklenici ya da tedarikg¢iden kaynak-
landigi fark etmeksizin ortaya ¢ikan zararinin
karsilanmasini EPC Yuklenicisi'nden talep
edebilecektir. Daha 6nce de bahsedildigi
gibi, EPC Yuklenicisi, is sahibinin yegane
muhatabidir ve kusur is sahibinden kaynak-
lanmadigi surece her turld sorumluluk EPC
Yuklenicisi'nin Gzerindedir’.

FIDIC Silver Book, EPC Sozlesmeleri kapsa-
minda ortaya ¢cikmasi muhtemel sorunlara
karsi is sahibi icin dort mekanizma duzen-
lemistir. Oncelikle, tekrar belirtmek gere-
kir ki EPC Sozlesmeleri'nin niteligi geregdi

MAKALELER
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contracts. First of all, it should be reiterated
that, due to the nature of EPC contracts, the
EPC contractor is responsible for situations
such as errors, defects, and delays that oc-
cur within the scope of the project. The four
mechanisms discussed here are the rights
granted to the owner if the defects are not
remedied under FIDIC and in some excep-
tional cases. The responsibility of the EPC
contractor is not limited to those mentioned
here. Timing is critical in complex projects
subject to EPC contracts and the first of the
rights granted to the owner within the scope
of the Silver Book relates to delays. The Sil-
ver Book stipulates that the EPC contractor
must pay a delay penalty based on a daily
delay rate to the owner®. Another commit-
ment made by the EPC contractor is a per-
formance guarantee in line with that agreed
in the contract. In accordance with Silver
Book Article 12.4, in the event that this com-
mitment is not met (or deemed not to have
been met in accordance with the Article),
the EPC contractor is liable to indemnify
the owner for any damage incurred. Thirdly,
FIDIC regulates optional rights for the own-
er if the defect is not properly remedied by
the EPC contractor within a reasonable time.
These rights are the elimination of the defect
by the owner provided that the EPC contrac-
tor is liable for the costs, the reduction of the
agreement price, and the termination of the
relevant part or all of the work depending on
the scope of the defect. Finally, the owner
has the right to terminate the agreement if
the conditions specified in Silver Book Arti-
cle 15 are met. This right can be used if the
EPC contractor is notified fourteen days in
advance, and then the owner may complete
the work itself or have it completed by an-
other contractor®. Additionally, the owner
has the right to terminate the work for no
reason, provided that the work is definitely
terminated and it is not continued by the
owner or any other™. In addition, Article 7.5.
of the Silver Book grants the owner the right
to reject the project. This right is an alterna-
tive to a repair request. Where the project
is made in a defective way or in a way oth-
er than that agreed in the contract and this
situation is not corrected by the EPC con-
tractor within the given time, the owner may
reject the work upon notification of the said
defects to the EPC contractor''. This right
granted to the owner is generally excluded
from EPC contracts as it puts the EPC con-
tractor in a difficult situation if used.

proje kapsaminda ortaya cikan hata, ayip,
gecikme gibi durumlara iliskin sorumluluk
EPC Yuklenicisi'nin Uzerindedir. Burada ele
alinan dort durum FIDIC kapsaminda ayip-
lanin giderilmemesi ve bazi istisnai hallerde
is sahibine taninmis haklardir. EPC Yukleni-
cisi'nin sorumlulugu burada bahsedilenler-
le sinirll degildir. Silver Book kapsaminda
is sahibine taninan haklardan ilki, EPC S6z-
lesmeleri’'ne konu olan kompleks projelerde
kritik Gneme sahip olan gecikme durumuna
iliskindir. Silver Book, gecikilen gun bazinda
gecikme cezasinin EPC Yuklenicisi tarafin-
dan is sahibine 6denmesini 6ngoérmustar.
EPC Yuklenicisi'nin verdigi bir diger taah-
hat ise Sozlesme'de kararlastirilana paralel
performans garantisidir. Silver Book madde
12.4 uyarinca, bu taahhudun karsilanmama-
si (veya madde uyarinca karsilanmis sayil-
mamasi) halinde EPC Yuklenicisi, is sahibi
nezdinde ortaya c¢ikan zararinin tazminiyle
yukumluduar. Ugunct olarak FIDIC, ortaya
¢ikan ayibin makul sturede EPC Yuklenicisi
tarafindan geregi gibi giderilmemesi halin-
deisveren icin secimlik haklar duzenlemistir.
Bunlar; masraflari EPC Yuklenicisi'nin Gstun-
de olmak kaydiyla ayibin igveren tarafindan
giderilmesi, s6zlesme bedelinin dusurulme-
si ve sozlesmenin ayibin kapsamina bagli
olarak isin ilgili kisminin veya tamaminin
sona erdirilmesidir. Son olarak, is sahibine,
Silver Book madde 15'te belirtilen sartlarin
gerceklesmesi halinde s6zlesmeyi fesih hak-
ki taninmistir. Bu hak, on dort gun énceden
EPC Yuklenicisi'ne bildirilmesi halinde kul-
lanilabilir ve sonrasinda is sahibi, isi kendisi
tamamlayabilir veya bir baska yuklenici tara-
findan tamamlanmasini saglayabilir®. Buna
ek olarak, is sahibine isin, is sahibi veya bir
baskasi tarafindan devam ettirilmemek tze-
re kesin olarak sonlandirilmasi sartiyla her-
hangi bir sebebe dayanmaksizin fesih hakki
da taninmistir’®. Tam bu ¢6zum yollarina ek
olarak, Silver Book, 7.5. maddesi ile is sahibi-
ne projeyi ret imkani tanimistir. Bu hak, ona-
rim talebine alternatif olarak dizenlenmistir.
Projenin ayipli veya s6zlesmede kararlastiri-
landan farkli sekilde yapilmasi ve bu duru-
mun verilen sure icerisinde EPC Yuklenicisi
tarafindan duzeltilmemesine bagli olarak,
soz konusu kusurlarin EPC Yuklenicisi'ne
bildirilmesi yoluyla is reddedilebilmekte-
dir''. Is sahibine taninan bu hak, kullanilmasi
durumunda EPC Yuklenicisi'ni zor durumda
biraktigindan, genellikle EPC Soézlesmele-
ri'nde hari¢ tutulmaktadir.
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I1l. EPCM CONTRACTS

EPCM contracts are service agreements de-
fined in Article 393 of the Turkish Code of Ob-
ligations. The owner concludes an agreement
with the EPCM contractor in order to receive
services in the management of the agree-
ments of the project such as engineering, pro-
curement, construction, and coordination of
the project™. It should be noted that although
there is no standard form of the EPCM con-
tract model within the scope of FIDIC, itis clear
that the EPCM contract is not a construction
agreement. However, there is no source that
fully defines this model. Explanations of these
contracts are made through a comparison
with EPC contractors and the obligations of the
EPCM contractor™. Even though this situation
may cause confusion, it would be appropriate
to say that the responsibility of the EPCM con-
tractor to the owner under the agreement is to
develop the project design and manage the
construction process on behalf of the owner.

The EPCM contractor provides consulting,
engineering, design, construction manage-
ment, and post-construction process man-
agement services. The owner is party to the
agreements made for all the works required
for the completion of the project in ques-
tion™. The management obligation in this
model includes checking the compliance
and the functionality of various agreements
that the owner has concluded with contrac-
tors, subcontractors, and suppliers™. There
is therefore no time commitment regarding
any delivery or fulfillment of obligations un-
der the EPCM contract.

Since any agreement to be concluded re-
garding the completion of the facility will be
concluded between the owner and the con-
tractors, subcontractors, and suppliers, the
EPCM contractor does not have any liability
within the scope of these agreements. Thus,
the risk and responsibility under each agree-
ment fall to the owner. The obligation of the
EPCM contractor is the selection of the con-
tractors and suppliers with whom the owner
will sign an agreement, the preparation of ten-
ders, and the coordination of these parties’®.

There are generally two ways to pay the agree-
ment price under the EPCM contract model.
The first of these is a monthly fixed payment in
addition to an advance payment to the EPCM
contractor, and the second is a payment in
addition to an advance payment to be made
upon the completion of certain stages of the
construction™.

EPC VE EPCM SOZLESME MODELLERI

I1l. EPCM SOZLESMELERI

EPCM Sozlesmeleri, Turk Borglar Kanu-
nu'nun 393. maddesinde tanimlanan hiz-
met sozlesmesi niteligindedir. Bu kapsamda
is sahibi; EPCM Yuklenicisi ile projenin mu-
hendislik, tedarik, insaat gibi sozlesmeleri-
nin yonetimi ve projenin koordine edilmesi
konularinda hizmet almak Uzere s6zlesme
akdetmektedir'2 Belirtmek gerekir ki, FIDIC
kapsaminda EPCM So6zlesme modelinin
standart bir formu bulunmamakla beraber
EPCM So6zlesmesi'nin bir ingaat sozlesmesi
olmadigi aciktir. Ancak bu modelin tam anla-
miyla tanimlandigi bir kaynak mevcut degil-
dir. Konuya iliskin acgiklamalar EPC ve EPCM
Sozlesme modellerinin karsilastirnlmasi ve
EPCM Yuklenicisi'nin yukumlulakleri Gze-
rinden yapilmaktadir'®. Bu durum karisikliga
sebep olabilse de EPCM Yuklenicisi’'nin s6z-
lesme tahtinda is sahibine karsi sorumlulu-
gunun proje dizaynini gelistirmek ve ingaat
sUrecini is sahibi adina ydénetmek oldugunu
soylemek yerinde olacaktir.

EPCM Yuklenicisi; danismalik, muhendislik,
tasarim, insaat yonetimi ve yapim sonrasi
sure¢ yonetimi hizmetleri vermektedir. S6z
konusu projenin tamamlanmasi yolunda ge-
rekli tum islere iliskin yapilacak sozlesmele-
rin tarafi is sahibi olacaktir’. Bu modeldeki
yonetim yukamlulugu is sahibinin yuklenici,
alt yuklenici ve tedarikciler ile akdedecegi
cesitli sozlesmelerin uygunlugunu ve islev-
selligini denetlemeyi kapsamaktadir'. Dola-
yisiyla EPCM So6zlesmesi tahtinda herhangi
bir teslim veya yukumluluklerin ifasina iligkin
sUre taahhudu s6z konusu olmamaktadir.

Tesisin tamamlanmasina iliskin akdedilecek
her turlu s6zlesme; is sahibi ile yuklenici, alt
yuklenici ve tedarikgiler arasinda akdedile-
ceginden, EPCM Yuklenicisi'nin bu soézles-
meler kapsaminda herhangi bir yokuamlu-
lagu bulunmayacaktir. Dolayisiyla, her bir
sozlesme kapsamindaki risk ve sorumluluk
is sahibinin Uzerinde olacaktir. EPCM Yukle-
nicisi'nin yukamlulagu ise is sahibinin s6z-
lesme imzalayacag kisilerin secimi, ihale ha-
zirligi ve bu kisilerin koordine edilmesidir’e.

EPCM So6zlesme modeline iliskin sbézlesme
bedelinin 6denmesi icin genellikle iki yol
izlenmektedir. Bunlardan ilki, EPCM Yukleni-
cisi'ne pesin yapilan bir miktar 6demeye ek
olarak aylik sabit 6deme yapilmasi; ikincisi,
bir miktar pesin 6demeye ek olarak ingaatta
belirli agsamalarin tamamlanmasi Gzerine ek
6deme yapilmasidir'.
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The amount of collateral to be requested
for the agreement is calculated over the
relevant agreement price. In the EPCM con-
tract model, collateral is calculated over the
EPCM contract price, and the agreement
prices to be concluded by the owner with
other contractors, subcontractors or sup-
pliers are independent of the collateral that
can be requested from the EPCM contrac-
tor. In this case, the security price obtained
from each agreement is below the total cost
of the project. If damage occurs under any
or more of the agreements other than the
EPCM agreement, it is likely that the dam-
age incurred within the scope of the project
will be above the security price. Therefore,
the amount of the security price provided
may be insufficient to cover the resulting
damage. Another point regarding the issue
is that it is not always possible to determine
under which agreement or agreements the
damage occurred within the scope of the
project. In these circumstances, the owner
may experience problems in both deter-
mining the source of the damage and the
amount of compensation.

IV. COMPARISON

EPC and EPCM contracts are two different
methods to achieve the same result. The
purpose of both agreement models is to
complete a complex project requested by
an owner. The main difference is determined
by the roles of EPC and EPCM contractors
under the agreement. On the one hand, the
EPC contractor undertakes all kinds of work
up to the turnkey date agreed at the begin-
ning of the project, while on the other hand,
the EPCM contractor is responsible for the
design and management of the project. This
difference within the context of liability has a
direct effect on who undertakes the risk and
responsibility. In an EPC contract, the EPC
contractor is responsible for every stage of
the construction and undertakes all the risks
within the scope of the project. In this case,
the owner does not need knowledge or re-
sources regarding the selection of qualified
contractors, subcontractors, and suppliers
to conclude sub-agreements with. On the
other hand, in EPCM contracts, all the risk
and responsibility involved in completing
the project lies with the owner.

The difference in the distribution of risks
and responsibilities arising in the EPC and
EPCM contract models is also reflected
in the agreement price. The EPC contract

Sozlesmeye iliskin talep edilecek teminat
tutar, ilgili s6zlesme bedeli Uzerinden he-
saplanmaktadir. EPCM So6zlesme modelin-
de de teminat, EPCM So6zlesme bedeli Uze-
rinden hesaplanacak olup is sahibinin diger
yuklenici, alt yuklenici veya tedarikcilerle
akdedecegi sozlesme bedelleri EPCM Yuk-
lenicisi'nden talep edilebilecek teminattan
bagimsizdir. Bu durumda her bir sdzlesme-
den temin edilen teminat bedeli, projenin
toplam bedelinin altinda olacaktir. EPCM
Sozlesmesi haricinde kalan sozlesmeler-
den herhangi biri veya birkaci tahtinda zarar
meydana gelmesi halinde proje kapsamin-
da ortaya ¢ikan zararin s6z konusu teminat
bedelinin ustinde olmasi muhtemeldir. Do-
layisiyla, temin edilen teminat bedeli ortaya
cikan zararin karsilanmasi bakimindan ye-
tersiz kalabilecektir. Konuya iliskin bir baska
nokta ise, proje kapsaminda meydan gelen
zararin hangi stzlesme veya sozlesmeler
nezdinde ortaya ciktiginin her zaman belir-
lenebilir olmadigidir. Bu durumda hem zara-
rin kaynaginin belirlenmesi hem de tazmin
edilmesi hususlarinda is sahibi sorun yasa-
yabilecektir.

IV. KARSILASTIRMA

EPC ve EPCM Sozlesmeleri ayni sonuca
giden iki farkli yol olarak addedilebilir. iki
sozlesme modelinin de akdedilme amaci is
sahibi tarafindan talep edilen kompleks pro-
jenin tamamlanmasidir. Aralarindaki temel
farki EPC ve EPCM Yuklenicileri'nin sozles-
me tahtinda ustlendikleri roller belirler. Bir
tarafta projenin baslangicinda kararlastirilan
anahtar teslim tarihine kadarki her tarlu isi
gerceklestirmeyi Ustlenen EPC Yuklenicisi;
diger tarafta projenin dizayn ve yénetimin-
den sorumlu EPCM Yuklenicisi vardir. YU-
kumluluk kapsamindaki bu farklilik, risk ve
sorumlulugun Ustlenilmesinde dogrudan
etkilidir. EPC Sozlesmeleri'nde insanin her
asamasindan sorumlu olan EPC Yuklenicisi
ayni zamanda proje kapsamindaki tum riski
Ustlenen taraftir. Bu durumda is sahibinin,
alt sozlesmeleri akdedecegi kalifiye yukle-
nici, alt yuklenici ve tedarikgilerin segimi ko-
nusunda bilgi birikimi veya kaynaga ihtiyaci
yoktur. Buna karsgin, EPCM Sozlesmeleri'nde
projenin tamamlanmasi yolundaki her turlt
risk ve sorumluluk is sahibinin Gzerindedir.

EPC ve EPCM S6zlesme modellerinde orta-
ya c¢ikan risk ve sorumluluk dagiimindaki
fark, sozlesme bedellerine de yansir. is sahi-
bine kars! Ustlenilen sorumlulugun tek kisi-
de toplandigi EPC Sozlesme modeli, riskin
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model, in which the responsibility undertak-
en against the owner accumulates with one
person, is costlier than the EPCM model, in
which the risk is distributed among the con-
tractors, subcontractors, and suppliers.

There is a difference between the two
agreement models in terms of the person to
whom the requests regarding the problems
that arise during the project or the desired
changes are directed. While in the EPC con-
tract, the owner directs all kinds of requests
to the EPC contractor, in the case of EPCM
contracts, the owner has to deal with the
relevant contractors, subcontractors, or
suppliers depending on the content of the
request.

EPC and EPCM contract models also differ
in terms of flexibility. While EPCM contracts
give flexibility to the owner in many respects,
EPC contracts are determined from the date
of signing, and the construction is carried
out in line with the design requested by the
owner within the agreed time. In the case of
EPCM contracts, the agreements concluded
are spread throughout the project construc-
tion process. Instead of fixed agreement
terms, price, and duration determined at
the beginning of the agreement, the nego-
tiation processes are carried out directly by
the owner during the construction period,
increasing the share of flexibility. This may
also enable the project to be completed ear-
lier. Also, in cases where changes may occur
in the procurement process, the EPCM con-
tract model provides the owner with a wider
range of possible action™.

These two agreement models also differ in
terms of force majeure, changes in the law,
and the effect of unexpected problems that
may occur in the supply chain. While the
EPC contractor bears all of these risks in EPC
contracts, these risks are undertaken by the
owner in EPCM contracts. The experience of
the owner in project construction, the budget
they allocate for the work, and the risks and
responsibilities they can afford to carry deter-
mine the choice of agreement model®.

In addition, the rights granted within the
scope of the FIDIC Silver Book to the own-
er as a result of situations such as defect,
fault, delivery of work different from the
agreement under the EPC contract model,
are not in question for the EPCM contract
model. This is not due to the fact that the
EPCM contract model is not regulated with-
in the scope of FIDIC, but is essentially due

EPC VE EPCM SOZLESME MODELLERI

yuklenici, alt yuklenici ve tedarikgiler arasin-
da dagildigi EPCM S6zlesme modeline gore
daha maliyetlidir.

iki sozlesme modeli arasinda proje suresin-
ce ortaya ¢ikan sorunlara veya arzu edilen
degisiklere iliskin taleplerin yonlendirilecegi
kisi acisindan farklilk mevcuttur. EPC S6z-
lesmeleri'nde is sahibinin her turlu talebini
yoneltecegi kisi EPC Yuklenicisi iken; EPCM
Sozlesmesi s6z konusu oldugunda is sahi-
bi, talebin icerigine gore ilgili yuklenici, alt
yuklenici veya tedarikcilerle muhatap olmak
durumundadir.

EPC ve EPCM S6zlesme modelleri esnek-
lik yonunden de farklilik gosterir. EPCM
Sozlesmeleri is sahibine bircok agidan
esneklik tanirken; EPC Sozlesmeleri imza
tarihinden itibaren belirlidir, is sahibinin
talep ettigi dizayn dogrultusunda, ka-
rarlastirilan surede insa gerceklestirilir.
EPCM Sozlesmesi s6z konusu oldugun-
da ise akdedilen s6zlesmeler proje insasi
surecine yayilmaktadir. Sé6zlesmenin ba-
sinda belirlenmis sabit s6zlesme sartlari,
bedeli ve suresi yerine, insaat suresi bo-
yunca muzakere sureclerinin dogrudan
is sahibi tarafindan yurutulmesi esnek-
lik payini artirmaktadir. Bu durum ayni
zamanda projenin daha erken tamam-
lanmasini saglayabilecektir. Ayrica,
tedarik surecinde degisikliklerin so6z
konusu olabilecegi durumlarda EPCM
So6zlesme modeli is sahibine daha ge-
nis bir hareket alani saglamaktadir'e.

Bu iki s6zlesme modeli; mucbir sebep,
yasadaki degisiklikler veya tedarik zinci-
rinde olusabilecek beklenmedik sorunlar
kapsaminda da farklilik gosterir. EPC S6z-
lesmeleri'nde bu risklerin tamamini EPC
Yuklenicisi tasirken; EPCM Soézlesmele-
ri'nde bu riskleri is sahibi ustlenmektedir.
is sahiplerinin proje insasi konusundaki
tecrubeleri, ise iliskin ayirdiklari butce ve
tasimayi goze alabilecekleri risk ve sorum-
luluklar s6zlesme modelinin segimi konu-
sunda belirleyici olacaktir®.

Ayrica, EPC So6zlesme modeli tahtinda, FI-
DIC Silver Book kapsaminda ayip, kusur,
sozlesmeden farkli is teslimi gibi durumlar
sonucunda ig sahibine taninan haklar EPCM
Sézlesme modeli icin s6z konusu degildir.
Bu durum EPCM So6zlesme modelinin FIDIC
kapsaminda duzenlenmemesinden degil;
temelde, niteligi geregi sorumlulugun is
sahibinde olmasindan kaynaklanmaktadir.
Proje kapsaminda ortaya cikabilecek her-
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THESE TWO AGREE-
MENT MODELS ALSO
DIFFER IN TERMS

OF FORCE MAJEURE,
CHANGES IN THE LAW,
AND THE EFFECT OF
UNEXPECTED PROB-
LEMS THAT MAY OCCUR
IN THE SUPPLY CHAIN.

EPC AND EPCM CONTRACT MODELS

to its nature as the responsibility lies with
the owner. Where problems arise within the
scope of the project, the EPC contract model
provides the owner with different solutions.

V. CONCLUSION

This article explains the features of EPC and
EPCM contract models, their usage in the
construction of complex projects, and the
differences between them. Although agree-
ment models are parallel in terms of their
conclusion purposes, the characteristics of
the agreements differ in terms of the risk and
responsibility undertaken by the owner and
the contractor. While in the EPC contract
model, the contractor undertakes a turn-
key facility with a performance guarantee
within a certain period of time, in the EPCM
contract model, the contractor undertakes
to provide management and consultancy
services to the owner throughout the proj-
ect. Both agreement models have aspects
that can be considered advantageous and
disadvantageous in terms of the owner's
expectations, demands, and priorities with-
in the scope of the concrete project. EPCM
contracts can be preferred as they provide
flexibility to the owner in terms of agreement
price and duration. However, EPC contracts
provide greater convenience to the owner
as all liabilities related to the project are ar-
ranged with a single agreement. The import-
ant factors to be considered are the experi-
ence of the owner, the budget, the scope of
the risks the owner can carry, and the char-
acteristics of the project the owner requires.
While the EPC contract model is mostly
used to meet the demands of the owner
without incurring any risks and on a turnkey
basis in a certain time, EPCM contracts are
preferred in cases where the owner aims to
follow the construction process more close-
ly, to keep the total cost lower, or when the
design is not clear at the time of signing the
agreement. By evaluating the mentioned el-
ements by the parties, the most suitable way
can be found for both the owner and the
contractor. Although the EPC contract mod-
el has been in use for longer than the EPCM
contract model, both agreement types are
currently preferred to meet the different
demands of the owners and contractors in
complex project construction.

hangi bir sorunda EPC S6zlesme modeli so-
runun ¢6zumu acgisindan is sahibi icin farkl
yollar 6ngérmektedir.

V.SONUC

Makalemizde, EPC ve EPCM S6zlesme mo-
dellerinin ¢zelliklerine, kompleks projelerin
ingasindaki kullanim amaclarina ve aralarin-
daki farklara deginilmistir. S6zlesme model-
leri; akdedilme amaclari bakimindan paralel
olsa da sozlesmelerin nitelikleri, is sahibi
ve yuklenici tarafindan risk ve sorumluluk
kalemlerinin Ustlenilmesi noktalarinda ay-
rilmaktadir. EPC Sozlesme modelinde yuk-
lenici, is sahibine belirli bir sure igerisinde
performans garantili anahtar teslim tesis
taahhut ederken; EPCM Sozlesme mode-
linde, is sahibine proje suresince yonetim
ve danismanlik hizmeti vermeyi Ustlenir.
Her iki so6zlesme modelinin de somut proje
kapsaminda is sahibinin beklentileri, talep-
leri ve oncelik verdigi konular bakimindan
avantajli ve dezavantajli olarak kabul edile-
bilecek yonleri vardir. EPCM Sozlesmeleri, is
sahibine s6zlesme bedeli ve suresi bakimin-
dan esneklik sagladigindan tercih sebebi
olabilmektedir. Bunun yaninda EPC Sozles-
meleri, projeye iliskin tum yukumluluklerin
tek bir s6zlesme ile duzenlenmesi sebebiyle
is sahibine kolaylik saglamaktadir. Yapilan
tercinte 6Gnem verilmesi gereken noktalar is
sahibinin tecrubesi, butgesi, tasiyabilecegi
risklerin kapsami ve yapilmasini talep ettigi
projenin 6zellikleridir. EPC Sézlesme mode-
li, daha ¢ok is sahibinin riskleri Gzerine al-
madan belirli sirede anahtar teslim sekilde
talebinin karsilanmasi durumlarinda kullani-
lirken, EPCM Sozlesmeleri is sahibinin insa
surecini daha yakindan takip etmeyi, toplam
bedeli daha dusuk tutmayi amagcladigi veya
dizaynin sdzlesmenin imzalandigi sirada net
olmadigi durumlarda tercih edilmektedir.
Bahsedilen unsurlarin taraflarca degerlen-
dirilmesiyle hem is sahibi hem de yuklenici
icin en uygun yol bulunabilecektir. EPC S6z-
lesme modeli, EPCM Sbézlesme modeline
gore daha uzun zamandir kullaniliyor ol-
makla beraber gunumuzde iki s6zlesme tipi
de is sahibi ve yuklenicilerin kompleks proje
insasinda farkli taleplerini karsilama yolunda
tercih edilmektedir.
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