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ABSTRACT

After the entry into force of the Turkish Code of Ob-
ligations No. 6098 (“Turkish Code of Obligations”),
various provisions regarding rental law, including
Article 346, were postponed for eight years, finally
coming into force on 01.07.2020. Article 346 of the
Turkish Code of Obligations (prohibition of regula-
tion to the detriment of the lessee), which also came
into force at that time, does not apply in all rental
relations. In accordance with the Turkish Commer-
cial Code No. 6102 (“Turkish Commercial Code”),
the provision applies to persons whose lessee is
deemed to be a merchant or a private law legal en-
tity or a public law legal entity in workplace leases.
Due to issues of public order, the provision not only
applies to lease agreements concluded since its
entry into force but may also apply to lease agree-
ments concluded before 01.07.2020. As a matter of
fact, with the entry into force of these regulations in-
troduced by the legislator, lessees, whose bargain-
ing power is relatively “weak” in workplace leases,
have further increased protection.
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OZET

6098 Sayili Turk Borglar Kanunu'nun (“Turk Borglar
Kanunu”) yururluge girmesinin ardindan 346. mad-
desini de ihtiva eden kira hukukuna iliskin muhtelif
hukumler sekiz yil sureyle ertelenmistir. SOz konusu
hukumler, sekiz yillik erteleme suresinin tamamlan-
masinin ardindan 01.07.2020 itibariyla yurtrltge
girmigtir. Yuarurluge giren maddelerden biri olan
Turk Borglar Kanunu'nun 346. maddesi (Kiraci aley-
hine duzenleme yasagi), butun kira iliskilerinde uy-
gulama alani bulamayacaktir. S6z konusu hukum,
01.07.2020 tarihinden itibaren kiracisi 6102 Sayili
Turk Ticaret Kanunu'nda (“Turk Ticaret Kanunu”)
tacir sayilan kisilerden ya da 6zel hukuk veya kamu
hukuku tuzel kisisi olan is yeri kira s6zlesmelerinde
uygulanacaktir. Hukum; kamu duzenine iliskin ol-
masindan dolayi, yalnizca yururluge girmesinden
sonra akdedilen kira sozlesmeleri tahtinda dedil,
ayni zamanda 01.07.2020 tarihinden dénce akde-
dilen kira sozlesmeleri tahtinda da etkili olacaktir.
Nitekim kanun koyucunun getirmis oldugu bu du-
zenlemelerin yururluge girmesiyle birlikte is yerikira
sozlesmelerinde pazarlik gucu nispeten “zayif” olan
kiracinin kendini daha fazla koruma altina alabilme-
si mumkun olacaktir.
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Although the Turkish Code of Obligations came into force on o1.07.2012 following its
publication in the Official Gazette on 04.02.2011, not all of its provisions came into force

on the same date.

Tiirk Borclar Kanunu her ne kadar o4.02.2011 tarihinde Resmi Gazete’de yayimlanmasinin
ardindan o1.07.2012 tarihinde yiiriirliige girse de icerisinde yer alan hiikiimlerin tamami ayni
tarihte yiiriirliige girmemistir.

4

FOOTNOTE

1 TCO Article 648 “This Code takes
effect on July 1, 2012.”

2 Faruk Acar, Kira Hukuku Serhi, is-
tanbul 2017, p. 22

I.INTRODUCTION

Although the Turkish Code of Obligations
came into force on 01.07.2012" following
its publication in the Official Gazette on
04.02.2011, not all of its provisions came
into force on the same date. Various provi-
sions regarding rental law were postponed
for five years in accordance with Atrticle 2 of
the Law on Amendments to Certain Laws
in order to Expedite Judicial Services No.
6217, ("Law No. 6217") in response to de-
mands and pressures from shopping malls,
real estate investors, etc, whose invest-
ments would have been severely affected at
that time2.

Provisional Article 2 of Law No. 6217:
“Provisional Article 2 - In workplace leases,
where the Lessee is deemed to be a mer-
chant in the Turkish Commercial Code and
to be a private and public law legal entity,
Articles 322, 324, 330, 339, 341, 342, 343,
345, 346 and 353 of the Turkish Code of
Obligations No. 6098 dated 11/1/2011 shall
not be applied for 5 years from 1/7/2012. In
this case, the provisions of the lease agree-
ment shall be applied in accordance with
the freedom of contract in relation to the is-
sues specified in these articles in the lease
agreements.”

I. GiRiS

Turk Borglar Kanunu her ne kadar
04.02.2011 tarihinde Resmi Gazete'de ya-
yimlanmasinin ardindan 01.07.2012" tari-
hinde yurarluge girse de icerisinde yer alan
hukamlerin tamami ayni tarihte yarurluge
girmemistir. Kira hukukuna iligkin muhtelif
hakamler o donem bundan yatinmlari ciddi
bicimde etkilenecek olan aligveris merkez-
leri, gayrimenkul yatinmcilan vb. birtakim
cevrelerin talepleri ve baskilari zerine 6217
Sayili Yargi Hizmetlerinin Hizlandinlmasi
Amaciyla Bazi Kanunlarda Degisiklik Yapil-
masina Dair Kanun'un (“6217 Sayili Kanun”)
gecici 2. maddesi uyarinca bes yil sureyle
ertelenmistir?.

6217 Sayili Kanun'un Gegici 2. Maddesi:
“GECICIi MADDE 2 - Kiracinin Turk Ticaret
Kanununda tacir olarak sayilan kisiler ile
6zel hukuk ve kamu hukuku tuzel kisileri
oldugu isyeri kiralarinda, 11/1/2011 tarihli
ve 6098 sayili Turk Borglar Kanununun 322,
324, 330, 339, 341, 342, 343, 345, 346 ve
353 uncu maddeleri 1/7/2012 tarihinden
itibaren 5 yil streyle uygulanmaz. Bu halde,
kira sozlesmelerinde bu maddelerde be-
lirtilmis olan konulara iligkin olarak sozles-
me serbestisi geregi kira sdzlesmesi hukum-
leri tatbik olunur.”
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This postponement was subsequently ex-
tended for another three years in accor-
dance with Article 53 of the Law on Amend-
ments to Certain Laws and Decree With
Force of Law No. 6353 ("Law No. 6353"),
making the duration of the postponement a
total of eight years.

Article 53 of Law No. 6353:

“Article 53 - Provisional Article 2 of the Law
no. 6217 dated 31/3/2011 Law on Amend-
ments to Certain Laws in order to Expedite
Judicial Services has been amended as fol-
lows.

Provisional Article 2 - In workplace leases,
where the Lessee is deemed to be a mer-
chant in the Turkish Code of Obligations ora
private law or public law legal entity, Articles
323, 325, 331, 340, 342, 343, 344, 346 and
354 of the Turkish Code of Obligations Law
no. 6098 dated 11/1/2011 shall not be ap-
plied for 8 years from 1/7/2012. In this case,
the provisions of the lease agreement shall
be applied in accordance with the freedom
of contract in relation to the issues specified
in these articles in the lease agreements. In
cases where there are no provisions in the
lease agreements, the provisions of the for-
mer Code of Obligations are applied."

As a result, provisions regarding rental law
were postponed until 01.07.2020. These
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Daha sonra getirilen bu erteleme, 6353 Sa-
yili Bazi Kanun ve Kanun Hukmunde Karar-
namelerde Degisiklik Yapilmasina Dair Ka-
nun‘un (“6353 Sayili Kanun”) 53. maddesi
uyarinca tabiri caizse yeni bir ertelemeye
tabi olmus ve ertelemenin suresi U¢ yil daha
uzatilarak toplamda sekiz yila ¢ikarilmistir.

6353 Sayili Kanun'un 53. Maddesi:
“MADDE 53 - 31/3/2011 tarihli ve 6217 sa-
yili Yargi Hizmetlerinin Hizlandinlmasi Ama-
clyla Bazi Kanunlarda Degisiklik Yapilmasina
Dair Kanunun gegcici 2 nci maddesi asagida-
ki sekilde degistirilmistir.

GECICi MADDE 2 - Kiracinin Turk Ticaret Ka-
nununda tacir olarak sayilan kisiler ile 6zel
hukuk ve kamu hukuku tuzel kisileri oldugu
isyeri kiralarinda, 11/1/2011 tarihli ve 6098
sayili Turk Borglar Kanununun 323, 325, 331,
340, 342, 343, 344, 346 ve 354 uncu madde-
leri 1/7/2012 tarihinden itibaren 8 yil sureyle
uygulanmaz. Bu halde, kira sozlesmelerin-
de bu maddelerde belirtilmis olan konulara
iliskin olarak s6zlesme serbestisi geregi kira
sozlesmesi hukumleri tatbik olunur. Kira s6z-
lesmelerinde hukum olmayan hallerde mul-
ga Borglar Kanunu hukumleri uygulanir.”

Neticede kira hukukuna iliskin bu hakumle-
rin yararldge girmesi 01.07.2020 tarihine ka-
dar ertelenmistir. 01.07.2020 tarihi itibariyle
yararluge giren bu hukumler, kiracinin 6702

MAKALELER

A

1 TBK m. 648 “Bu Kanun 1 Temmuz
2012 tarihinde yururluge girer.”

DiPNOT

2 Faruk Acar, Kira Hukuku Serhi, is-
tanbul 2017, s. 22
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SCOPE AND EFFECTIVENESS OF POSTPONED ARTICLE 346 OF

THE TURKISH CODE OF OBLIGATIONS FROM THE PERSPECTIVE OF LEASE AGREEMENTS

provisions, which came into force on that
date, apply in cases where the lessee is a
merchant in accordance with the Turkish
Commercial Code or a private law legal enti-
ty orapublic law legal entity and a workplace
lease is available. One of the postponed pro-
visions, Article 346 of the Turkish Code of
Obligations, will be evaluated in terms of its
effect on past and future leases and the law
of effectiveness.

Il. TERMS OF
APPLICATION
OF POSTPONED
PROVISIONS

A.EXISTENCE OF A WORKPLACE
LEASE

Article 346 of the Turkish Code of Obliga-
tions may only be applied to workplace leas-
es. However, according to Acar, the work-
place lease referred to in the Article does not
only apply to roofed workplace leases but to
all kinds of workplace leases®.

B. SUITABILITY OF THE
ADJECTIVE OF LESSEE

The existence of a workplace lease alone
is not sufficient for the application of the
provision. The lessee must be deemed a
merchant in the Turkish Commercial Code
or a private law legal entity or a public law
legal entity.

I1l. APPLICATION AREA
OF ARTICLE 346 OF
THE TURKISH CODE OF
OBLIGATIONS

A. APPLICATION UNDER
CONTRACTS CONCLUDED
BEFORE ITS ENTRY INTO FORCE

Article 346 of Turkish Code of Obligations:
“Prohibition of regulation to the Detriment of
the lessee

Article 346-No other payment obligation can be
imposed on the Lessee other than the rental fee
and ancillary expenses. In particular, if the rental
fee is not paid on time, the agreements that the
penalty will be paid or that the subsequent rental
fees will be due are invalid."

Sayili Turk Ticaret Kanunu uyarinca tacir sayi-
lan kisilerden ya da 6zel hukuk ttizel kisi veya
kamu hukuku tuzel kisisi oldugu durumlarda
ve bir ig yeri kirasinin mevcudiyeti halinde
uygulama alani bulacaktir. Yazida, ertelenen
hakamlerden biri olan Turk Borglar Kanu-
nu’nun 346. maddesinin niteligi, gecmis ve
gelecek kira sézlesmelerine etkisi ve yurdr-
luk hukuku bakimindan dederlendirilmesi
yapilacaktir.

Il. ERTELENEN
HUKUMLERIN
UYGULANABILME
KOSULLARI

A. iS YERi KiRASININ
MEVCUDIYETI

Turk Borglar Kanunu 346. maddesinin uy-
gulanmasi da yalnizca is yeri kiralarinda séz
konusu olabilecektir. Fakat Acara gére bu
is yeri kirasi yalnizca catili is yeri kirasina has
dedil, her tarlu is yeri kiralarina iliskin olabile-
cektir®.

B. KiRACILIK SIFATININ
UYGUNLUGU

Is yeri kirasinin varligi htikmdn uygulanmasi
icin tek basina yeterli olmayacaktir. Bununla
birlikte kiracinin, Turk Ticaret Kanunu’nda ta-
cir olarak sayilan kisilerden biri ya da 6zel hu-
kuk tuzel kisisi veya kamu hukuku tazel kigisi
olmasi gerekecektir.

11l. TURK BORCLAR
KANUNU’NUN 346.
MADDESiININ UYGULAMA
ALANI

A.YUORURLUGE GiRMESINDEN
ONCE AKDEDILEN SOZLESMELER
TAHTINDA UYGULAMA

Turk Borglar Kanunu 346. Maddesi:
“Kiraci aleyhine duzenleme yasag|

MADDE 346- Kiraclya, kira bedeli ve yan gi-
derler disinda bagka bir 6deme yukumlulagu
getirilemez. Ozellikle, kira bedelinin zamanin-
da 6denmemesi halinde ceza kosulu 6dene-
cegine veya sonraki kira bedellerinin muaccel
olacagina iliskin anlagsmalar gecersizdir.”

GSI ARTICLETTER

Concerning which rules applied during the
period from 01.07.2012 until 01.07.2020,
the date on which such provisions came into
force, Inceoglu believes that, "As a result of
the postponement of the effectiveness of Ar-
ticle 346 of the Turkish Code of Obligations
in workplace leases where the Lessee is a
merchant or legal entity, acceleration claus-
es and the determination of penalties related
to non-payment in such leases has become
possible until 2020 since there is no orderly
regulation to the contrary in the Code of Ob-
ligations Law no. 818." The Supreme Court
made decisions in this manner. As a matter
of fact, in one of its decisions, the Supreme
Court stated that the acceleration clause
will be valid in this process in the following
decision: "[...] In terms of the condition of

TURK BORGLAR KANUNU'NUN ERTELENEN 346. MADDESININ
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01.07.2012 tarihinden s6z konusu hukamle-
rin yararluge girecedi tarih olan 01.07.2020
tarihine kadar olan strecte hangi kurallarin
uygulanacagi hususunda Inceoglu, “Turk
Borglar Kanunu’nun 346. maddesinin yurr-
luganan kiracinin bir tacir ya da tazel kisi ol-
dugu isyeri kiralarinda ertelenmesi neticesin-
de, bu tur kira sézlesmelerinde muacceliyet
kayitlari ve 6dememeye iliskin cezai sartlarin
kararlastirilmasi, 818 sayili Borclar Kanunu’'n-
da da aksine emredici bir diizenleme bulun-
madigina goére, 2020 yilina kadar mumkdn
hale gelmistir.”* demektedir. Yargitay'in da
bu dogrultuda kararlari bulunmaktadir. Ni-
tekim Yargitay, kararlarindan birinde “[..]
Muacceliyet kosulu bakimindan; 6217 Sayili
Kanun'un gegici 2. maddesinde degisiklik
yapan 6353 Sayili Kanun'un 53. maddesine
gore kiracinin Turk Ticaret Kanunu’nda tacir

Article 346 of the Turkish Code of Obligations may only be

applied to workplace leases.

Tiirk Borclar Kanunu 346. maddesinin uygulanmasi da yalnizca
is yeri kiralarinda so0z konusu olabilecektir.

consent, according to Article 53 of the Law
No. 6353, which amends the provisional
Article 2 of the Law No. 6217, in workplace
leases where the Lessee is deemed to be a
merchant in the Turkish Commercial Code
or a private law or public law legal entity, Ar-
ticles 323, 325, 331, 340, 343, 344, 346 and
354 cannot be applied for eight years from
01.07.2012, in which case the provisions
of the lease agreement shall be applied in
accordance with the freedom of contract re-
garding the issues specified in these articles
in the lease agreements. The application of
Article 346 of the TCO for the defendant Les-
see who is a merchant has been postponed,
and the acceleration clause agreed by Arti-
cle 2 of the contract dated 01.10.2013 ap-
plies and binds the parties.®" It is controver-
sialin the doctrine whether the lessee can be
obliged to make a payment other than for the
rental fee and ancillary expenses during the
intervening eight-year period. Inceoglu also

olarak sayilan kisiler ile 6zel hukuk ve kamu
hukuku tazel kisileri oldugu isyeri kiralarinda
6098 Sayili Turk Borglar Kanunu'nun 323,
325, 331, 340, 343, 344, 346 ve 354. madde-
lerinin 01.07.2012 tarihinden itibaren sekiz
yil streyle uygulanamayacag, bu halde kira
sOzlesmelerinde bu maddelerde belirtilmis
olan konularailigkin olarak s6zlesme serbes-
tisi geregi kira sdzlesmesi hukumlerinin tat-
bik olunacagi ongorulmektedir. Tacir olan
davali kiraci icin TBK'nin 346. maddesi uy-
gulanmasi ertelenmis olmakla, 01.10.2013
tarihli s6zlesmesinin 2. maddesiyle karar-
lastinlan muacceliyet kosulu gecerli olup,
taraflar baglar.”® ifadesini kararina gerekce
olarak sunarak bu strecte s6zlesmede du-
zenlenen muacceliyet kaydinin gecerli ola-
cagini belirtmistir. Aradaki sekiz yillik strecte
kiraciya kira bedeli ve yan giderler disinda
baska bir 6deme yukumlulugu getirilip geti-
rilemeyecegdi hususu doktrinde tartismalidir.
Yine inceoglu, “somut olayda bu tur hukum-

MAKALELER

DiPNOT

3 Acar, s.28

A

4 Murat inceoglu, Kira Hukuku Cilt 2,

istanbul 2014, s. 584

5 Yargitay 3. HD, E. 2017/16870, K.

2019/8175, T. 21.10.2019
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believes that "in the concrete case, if such
provisions are included in lease agreements
made after 01.07.2012, which are a general
transaction condition, it is possible for them
to be subject to the content audit stipulated
in Article 25 of the Turkish Code of Obliga-
tions.". Indeed, the purpose of these post-
poned provisions of rental law is to protect
the lessee in workplace lease agreements,
as their bargaining power is relatively weak
compared to lessors, who are economically
in a stronger position, for example, shop-
ping malls and real estate investors.

B. APPLICATION AREA AFTERITS
ENTRY INTO FORCE

One of the most important problems that
arises due to the postponement of some pro-
visions is undoubtedly the impact they have
on leases that existed at the time the post-
poned provisions came into force. Turkish
law adopts the principle of non-retroactivity
as a basic principle. As a matter of fact, this
principle is indispensable for the rule of law
given the essential nature of the concepts of
legal security and legal certainty. However, if
the provisions of a new code relate to public
morality and/or public order, the laws may be
retroactive. When we consider this question
of effectiveness in terms of the postponed
provisions of the Turkish Code of Obliga-
tions, the first provision we should consider
is Article 1 of the Law on the Effectiveness
and Implementation of the Turkish Code of
Obligations No. 6101 ("Law No. 6101").
Article 1 of Law No. 6101:

“Rule of non-retroactivity

Article 1- (1) The acts and transactions be-
fore the date of entry into force of the Turk-
ish Code of Obligations, whether they are
legally binding and the consequences,
whatever law these acts and transactions re-
alized while they were in force, as a rule, the
provisions of that law shall be applied. How-
ever, the default, termination and liquidation
of these acts and transactions after the entry
into force of the Turkish Code of Obligations
are subject to the provisions of the Turkish
Code of Obligations."

It is possible to say that, in accordance with
the Article, the postponed provisions are

lerin 01.07.2012 tarihinden sonra yapilan ve
genel islem sarti niteligi tasiyan kira sozles-
melerinde yer almasi halinde, Turk Borclar
Kanunu'nun 25. maddesinde 6ngorulmus
olanicgerik denetimine takilmalarinin mim-
kun oldugu gorusundedir.”s. Gergekten de
kira hukukuna iliskin ertelenen bu hukum-
lerinin maksadl, is yeri kirasi sd6zlesmele-
rinde aligveris merkezleri ve gayrimenkul
yatinmcilar gibi ekonomik olarak guclu
pozisyonda olan kiraya verenlere karsi pa-
zarlik gucu nispeten zayif olan kiraciyi koru-
ma altina almaktir.

B. YURURLUGE GIRMESININ
AKABINDE UYGULAMA ALANI

Turk Borglar Kanunu’nun yararltige girmesi
akabinde bazi huktumlerin ertelenmesiyle be-
raber ortaya ¢cikan en nemlisorunlardan biri-
si de suiphesiz ertelenen hukdamlerin ydrdrlu-
de girdigi sirada var olan kira sézlesmelerine
etkisi olacaktir. Turk hukukunda temel pren-
sip olarak yasalarin geriye yarumezligi ilkesi
benimsenmistir. Nitekim bu ilke bir hukuk
devleti icin vazgecilmezdir. Hukuk guvenligi
ve hukuki belirlilik kavramlari, hukuk devleti-
nin olmazsa olmazlarindandir. Fakat getirilen
yeniyasa hukamlerinin genel ahlaka ve/ veya
kamu duzenine iligkin olmasi halinde yasala-
rin geriye yarumesi s6z konusu olabilecektir.
Turk Borglar Kanunu’nun ertelenen hukam-
leri acisindan bu ydrarluk sorusunu ele aldi-
gimizda bakmamiz gereken ilk huktim 6101
Sayili Turk Borglar Kanunu’nun Yararlagu ve
Uygulama Sekli Hakkinda Kanun’un (“6101
sayili Kanun”) 1. maddesi olacaktir.

6101 Sayili Kanunun 1. Maddesi:
“Gecmise etkili olmama kurali

MADDE 1- (1) Turk Borglar Kanununun yuU-
rarlage girdigi tarihten onceki fiil ve islem-
lere, bunlarin hukuken baglayici olup olma-
diklarina ve sonuglarina, bu fiil ve islemler
hangi kanun yururlukte iken gergeklesmis-
se, kural olarak o kanun hukumleri uygula-
nir. Ancak, Turk Borg¢lar Kanununun yarar-
luge girmesinden sonra bu fiil ve islemlere
iliskin olarak gerceklesecek temerrut, sona
erme ve tasfiye, Turk Borglar Kanunu ha-
kumlerine tabidir.”
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effective in leases made after the entry into
force. However, as already mentioned, there
are exceptional cases in terms of provisions
related to public morality and/or public or-
der. The provision to be looked at in this re-
spect is Article 2 of Law No. 6101.

Article 2 of Law No.6101:

“B. Retroactiviy

I. Public order and public morality

Article 2- (1) The rules of the Turkish Code of
Obligations regarding public order and pub-
lic morality apply to all acts and transactions,
regardless of the date they take place."
Since 01.07.2020, Article 346 of the Turkish
Code of Obligations has been in force. The
controversial issue, however, is whether Ar-
ticle 1 or Article 2 of Law No. 6101 applies to
residence leases concluded during the pe-
riod of Turkish Code of Obligations Law No.
818 in terms of the postponed Article 346
of the Turkish Code of Obligations. In both
the dominant opinion of the doctrine’” and
its various decisions, the Supreme Court
believes? that the Article is related to public
order because it is intended to protect the
lessee who is in a relatively "weak" position
in rental relations. Accordingly, it is also ef-
fective under lease agreements concluded
before the introduction of Article 346 of the
Turkish Code of Obligations, which was
postponed; and it is possible to say that it
also applies in cases that are currently avail-
able in accordance with Article 7 of Law No.
6101.

Article 7 of Law No. 6101

“Application for current cases

Article 7- (1) Article 76 of the Turkish Code
of Obligations on public order and public
morality and temporary payments, 88th on
interest, 120th on default interest and article
138 on excessive performance difficulties
are also applied in the cases being seen.”

TURK BORGLAR KANUNU'NUN ERTELENEN 346. MADDESININ
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Madde uyarinca ertelenen hukumlerin yu-
rarluge girmesinin ardindan yapilacak kira
sozlesmelerinde etkili olacagini soylemek
muamkuandar. Fakat yukarida bahsedildigi
Uzere genel ahlaka ve/ veya kamu duzenine
iliskin hukamler agisindan istisnai bir durum
olabilecektir. Bu dogrultuda bakilmasi gere-
ken huktm ise 6101 Sayili Kanun'un 2. mad-
desidir.

6101 Sayili Kanun'un 2. Maddesi:

“B. Gecmise etkili olma

I. Kamu duzeni ve genel ahlak

MADDE 2- (1) Turk Borglar Kanununun
kamu duzenine ve genel ahlaka iliskin ku-
rallar,, gerceklestikleri tarihe bakilmaksizin,
butun fiil ve islemlere uygulanir.”
01.07.2020 ddéneminden sonrasi igin ise
Turk Borglar Kanunu’nun 346. maddesinin
uygulanmasi artik bir yararluk hukuku soru-
sudur. Esasinda tartismall olan husus, 818
Sayili Turk Borglar Kanunu'nun yarurlukte
oldugu dénemde akdedilen konut kira s6z-
lesmelerine Turk Borglar Kanunu'nun erte-
lenen 346. maddesi acisindan 6101 Sayili
Kanun'un 1. maddesinin mi yoksa 2. mad-
desinin mi uygulandigi meselesidir. Gerek
doktrindeki” baskin gorus gerekse muhtelif
kararlarinda Yargitay®, s6z konusu madde-
nin kira iligskilerinde nispeten “zayif” pozis-
yonda bulunan kiracily1 koruma amacli olma-
s sebebiyle kamu duzeniyle alakali oldugu
kanaatindedir. Bu dogrultuda Turk Borglar
Kanunu'nun ertelenen 346. Maddesinin,
yurarluge girmesinden 6nce akdedilen kira
sozlesmeleri tahtinda da etkili olacagini ve
yine 6101 Sayili Kanun‘un 7. maddesi uya-
rinca gorulmekte olan davalarda da uygula-
nacagini séylemek muamkundar.

6101 Sayili Kanun'un 7. Maddesi:

“Gorulmekte olan davalara iligkin uygulama
MADDE 7- (1) Turk Borglar Kanununun
kamu duzenine ve genel ahlaka iliskin kural-
lar ile gecici 6demelere iliskin 76 nci, faize
iliskin 88 inci, temerrut faizine iligkin 120 nci
ve asiri ifa guclugune iliskin 138 inci madde-
si, gorulmekte olan davalarda da uygulanir.”
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PART 3

y'

FOOTNOTE

9 Civil Department of Supreme
Court, E. 2015/3907, K. 2015/6643, T.
30.06.2015

SCOPE AND EFFECTIVENESS OF POSTPONED ARTICLE 346 OF

THE TURKISH CODE OF OBLIGATIONS FROM THE PERSPECTIVE OF LEASE AGREEMENTS

IV. NATURE AND AIM
OF THEINTRODUCTION
OF ARTICLE 346 OF
THE TURKISH CODE OF
OBLIGATIONS

The principle of freedom of contract has
been adopted in Turkish law. However, this
freedom cannot be interpreted in an un-
limited way. Certain provisions arising from
public order and/or public morality are man-
datory provisions of the law and the parties
are not able to issue a clause contrary to
these provisions in contractual relations es-
tablished in accordance with their own will.
There are also some mandatory provisions
in the Turkish Code of Obligations. Accord-
ingly, Article 346 of the Turkish Code of Ob-
ligations, which includes the prohibition of
regulation to the detriment of the lesseeg, is a
mandatory provision.

However, it should be noted that the exis-
tence of mandatory rules does not mean that
they are always created in the public interest
or for public order. It is possible to say that Ar-
ticle 346 of the Turkish Code of Obligations,
which was postponed, relates to public order
in terms of residence leases. This is because
the party in the position of lessee in such
leases is in a relatively weak position com-
pared to the lessor. However, it is not con-
sistent with concrete facts to say that a mer-
chant, who is a lessor in a workplace lease
and has an obligation to act prudently, is in
a weak position. As a matter of fact, consid-
ering the fact that the relevant provision was
postponed for eight years in terms of work-
place leases, it is possible to say that the legal
regulation in question is not indispensable.

As mentioned in a Supreme Court decision;
“There is no doubt that this legal regulation
in Article 346 of the Turkish Code of Obli-
gations, which was introduced to protect
the Lessee, is related to public order."™. The
purpose of introducing this provision is to
prevent certain fees being charged under
the name of "key money" as they were in old
lease agreements, ensuring that accelera-
tion clauses and penalties that may cause
the lessee severe economic damage are in-

IV. TURK BORCLAR
KANUNU 346.
MADDESININ MAHIYETI
VE GETIRILiS MAKSADI

Turk hukukunda soézlesme 6zgarlugu ilkesi
benimsenmistir. Fakat bu 6zgurldk, sinirsiz
bir sekilde yorumlanamayacaktir. Kamu du-
zeninden ve/ veya genel ahlaktan kaynak-
lanan birtakim hukamler kanunun emredici
hukamleri niteligine sahiptir ve taraflar bu
konularda kendi iradeleri dogrultusunda kur-
duklari sézlesmesel iliskilerde bu hikumlerin
aksine bir madde duzenleyemeyeceklerdir.
Turk Borglar Kanunu’nda da birtakim emredi-
ci huakumler yer almaktadir. Bu dogrultuda ki-
raci aleyhine dizenleme yasagini ihtiva eden
Turk Borglar Kanunu’nun 346. maddesi de
emredici bir hikamddr.

Ancak belirtmek gerekir ki emredici kuralla-
nin varligi bunlann daima kamu yarar gézeti-
lerek ya da kamu dtzenine dahil sekilde olug-
turuldugu anlamina gelmez. Turk Borclar
Kanunu’nun ertelenen 346. maddesinin ko-
nut kiralari agisindan kamu ddzenine iliskin
oldugunu séyleyebilmek mamkandur. Zira
bu tip kira sézlesmelerinde kiraci pozisyo-
nunda olan Kisi, kiraya verene nispeten daha
zayif pozisyonda olan taraftir. Ancak is yeri
kirasinda kiraci konumunda olan, basiretli
hareket etme yukamlulugd bulunan tacirin
zayIf pozisyonda oldugundan bahsetmek
somut gerceklerle uyusmayacaktir. Nitekim;
ilgili hukmun is yeri kiralar agisindan sekiz
sene ertelenmis oldugu gercedini de g6z
onunde bulundurdugumuzda, s6z konusu
yasal duzenlemenin vazgecilmez olmadigini
séylemek mumkanduir.

Yargitay'in bir kararinda bahsini ettigi tUze-
re; “Kiraclyl koruma amaciyla getirilen Tark
Borglar Kanun'unun 346. maddesindeki bu
yasal duzenlemenin kamu duzenine dair ol-
dugu kuskusuzdur.”®. Bu hukmun getirilme-
sindeki amag; eski kira s6zlesmelerinde kira
bedelinden bagimsiz “hava parasi” adi al-
tinda alinan birtakim bedellerin 6nune ge¢-
mek, kiracly1 agir ekonomik zarara ugratacak
muacceliyet kayitlarinin ve cezai sartlarin
gecersiz olmasini saglamaktir. Yine hakman
getirilis amaclarindan bir bagkasi da; kiraci-
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valid. Another purpose of the Article was to
prevent the lessee from being held respon-
sible for maintenance, repair, etc. expenses.

V. CONCLUSION

It is possible to say that, as of 01.07.2020, a
new era of workplace leases began with the
entry into force of the postponed provisions
of the Turkish Code of Obligations regard-
ing rental law. Lessees with weak bargaining
power in relation to powerful lessors, for ex-
ample, shopping malls, have more protec-
tion under the new provisions. In particular,
in accordance with Article 346 of the Turkish
Code of Obligations, one of the postponed
provisions, the lessee shall not be obliged
to make any payment except for the rental
fee and ancillary expenses. In cases related
to public order, where only one rental fee is
not paid, the subsequent rental fees will be
due and any penalty that creates a severe
economic burden for the lessee may be con-
sidered invalid even where it is regulated in
the contract. However, due to the lack of any
finalized judicial decisions on the subject, it
is possible that a contrary decision could be
made in court where sufficient justifiable ar-
guments are presented.
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Turk Borglar Kanunu’nun kira hukukuna ilis-
kin ertelenen hukdamlerinin 01.07.2020 tarihi
itibariyle yurarltige girmesiyle beraber is yeri
kira s6zlesmelerinde yeni bir dénemin bas-
layacagini séylemek mumkunduar. Aligveris
merkezleri gibi gucld kiraya verenlere karsi
pazarlik gticu zayif olan kiracilar yeni hukam-
lerle birlikte daha ¢ok koruma altina alina-
caktir. Ozellikle ertelenen hikumlerden biri
olan Turk Borglar Kanunu’nun 346. maddesi
uyarinca kiraciya kira bedeli ve yan giderler
disinda 6deme yuakumlulugu getirilemeye-
cektir. Yalnizca bir kira bedelinin 5denmeme-
Si sebebiyle batun kira bedellerinin muaccel
olacagina iliskin muacceliyet kayitlari ve kira-
ciyr agir ekonomik kulfet altinda birakan ce-
zai sartlar sé6zlesmede dlzenlense dahi huk-
mun kamu ddzenine iliskin olmasi hasebiyle
gecersiz olarak kabul edilebilecektir. Ancak
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karari olmamasi nedeniyle, olasi bir yargila-
ma sonucunda aksi yonde de hakli argiman-
lar gelistirilmesi suretiyle karar verilebilmesi
ihtimali de s6z konusu olabilecektir.
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