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ABSTRACT

An invoice is an important document enabling
the ordinary and fast flow of commercial life. An
invoice is a commercial document based in com-
mercial law and is a written document in the law
of evidence. An invoice gains the quality of de-
finitive evidence in disputes due to the fact that
itis a written document and due to the presump-
tion of the legislator envisaged for the invoice. In
practice, due to the fact that an invoice is a very
common document in commercial life, one can
encounter various situations related to invoices.
Since this document, which shows the value of
goods sold or services offered and whether a
debt has been performed or not and is frequently
used by traders, is issued without providing the
conditions determined by the law for the pur-
pose of gaining benefits, certain penal sanctions
are provided for to prevent unlawful conditions.
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OZET

Fatura, ticari hayatin olagan ve hizli akisinin korun-
masinda dnemli bir belgedir. Fatura ticaret hukuku
bakimindan ticari vesika, ispat hukuku bakimindan
ise yazili belge niteligindedir. Yazili belge olmasi
ve kanun koyucunun faturaya iliskin ongordugu
karine, cikan uyusmazliklarda faturaya kesin delil
niteligi kazandirmaktadir. Faturanin ticari hayat-
ta ¢ok sik kullanilan bir belge olmasindan dolayi
uygulamada faturaile ilgili bircok ayri durum ile de
karsilasilmaktadir. Tacirlerin pek sik kullandiklari
bu belgenin, satilan malin ya da sunulan hizme-
tin degerini ve borcun ifa edilip edilmedigini
gosterir nitelikte oldugundan menfaat saglanmak
amaci ile kanunun belirledigi sartlar tasimayacak
sekilde duzenlendigi ve bu duruma karsl cezalar
ongoruldugu gorulmektedir.

—=> ANAHTARKELIMELER
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THE CONCEPT OF INVOICES AND RELATED LEGAL ISSUES

An invoice is one of the most frequently encountered documents in the ordinary flow
of commercial life. An invoice is a critical document in terms of relations between the
government and tax payers as it contains the value of goods or services seen and verifies

the taxpayers’ tax rolls.

Fatura, ticari hayatin olagan akisinda en cok karsilasilan belgelerden biridir. Icerigi itibariyle
fatura, satilan malin degerinin veya goriilen bir hizmetin karsihiginin belirlenebilmesi ve
vergi miikelleflerinin kayitlarmin teyit edilmesi ile devletin vergi miikellefleri ile iliskileri
acisindan onem arz etmektedir.
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I.INTRODUCTION

Aninvoice is a bill of accounts given to a pur-
chaser by a seller in commercial sales and
indicates the supply, size, price of goods
and services performed’. The Supreme
Court gives the following definition of an
invoice: “a commercial document that is an
account compass indicating the quantity,
characteristics, size, price and other matters
or services performed by the supplier to the
purchaser in commercial sales."?

In this regard, an invoice is one of the most
frequently encountered documents in the
ordinary flow of commercial life. An invoice
is a critical document in terms of relations
between the government and tax payers
as it contains the value of goods or services
seen and verifies the taxpayers’ tax rolls. In
Turkish law, the obligation to draw up an
invoice is imposed on merchants as a result
of a sale or service provided, in accordance
with Article 232 of Tax Procedure Law No.
213 (TPL)3. Likewise, the fact that an invoice
might constitute evidence both for and
against the issuer reveals the importance of
the invoice in dispute resolution.

Because the scope of an invoice is not
sufficiently determined by the legislator
and there are differences in opinion in
the doctrine on the elements that should

I. GiRiS

Fatura, ticari satislarda satici tarafindan ali-
ciya verilen ve satilan malin miktarini, 6l¢u-
suna, fiyatini, ozelliklerini veya ifa edilmis
hizmetleri gésteren hesap pusulasidir’. Yargi-
tay, faturaya iliskin olarak “ticari satislarda sa-
tici tarafindan aliciya verilen ve satilan malin
miktarini, vasiflarini, 6lctusuna, fiyatini ve sair
hususlari veya ifa edilmis hizmetleri gésteren
hesap pusulasi olup ticari bir belge niteligin-
dedir” seklinde bir tanim yapmaktadir?.

Bu bakimdan, fatura, ticari hayatin olagan
akisinda en cok karsilasilan belgelerden bi-
ridir. igerigi itibariyle fatura, satilan malin de-
gerinin veya gorulen bir hizmetin karsiiginin
belirlenebilmesi ve vergi mukelleflerinin kayit-
laninin teyit edilmesiile devletin vergi mukellef-
leri ile iliskileri agisindan 6nem arz etmektedir.
Oyle ki, hukukumuzda tacirlere, 213 sayili Ver-
gi Usul Kanunu’nun (“VUK")® 232. maddesi ile
yapilan satis ya da sunulan hizmet neticesin-
de fatura duizenleme mecburiyeti getirilmistir.
Ayni sekilde, faturanin; duzenleyen kisinin
hem lehine hem de aleyhine delil olabilme-
si, uyusmazlik ¢6zumu konusunda faturanin
onemini gozler 6nuine sermektedir.

Faturanin boylesi bir belge olmasi s6z konu-
su iken, faturanin kapsaminin kanun koyucu
tarafindan vyeterli sekilde belirlenmemis ol-
masi ve faturanin igeriginde yer almasi zo-
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be included in an invoice leading to dif-
ferent situations in practice, legal de-
bates on these issue still continue even
today. Because of the development of
different practices and the differences
of opinion in the doctrine, the Supreme
Court’s opinions and those in the doc-
trine regarding issues such as the qual-
ity of evidence and conclusive force of
invoices and their use are crucial in the
resolution of disputes.

This study firstly examines the legal nature
of invoices by considering the regulations
regarding within the scope in Turkish Law.
Then, the nature of invoices as evidence
and power of proof in dispute resolutions is
analyzed. Following that, the use of invoices
in practice and the results of this are exam-
ined. Finally, false invoices (also known in
practice as “nylon invoices”) are discussed.

II. INVOICES UNDER
TURKISH LAW AND THEIR
LEGAL CHARACTERISTICS

A. Invoices Under Turkish Law

Within the scope of Turkish Law, regulations
regarding invoices are encountered in Turk-
ish Commercial Code No. 6102 (TCC)* and

runlu unsurlar bakimindan doktrinde yasanan
gorus ayriliklar uygulamada farkli durumlarin
ortaya ¢ikmasina yol agmistir ve buna iligkin
hukuki tartismalar ganumuzde de varligini
surdurmektedir. Uygulamada farkli pratiklerin
gelismesi ve doktrinde yasanan gorus ayrilik-
lan sebebiyle, uyusmazliklann ¢ézumunde
faturanin delil olma niteligi ve vakialan ispat
gucu gibi konular bakimindan faturalarin kap-
sami ve kullanilmasina iliskin Yargitay ve ogreti
gorusleri 6nem arz etmektedir.

Bu calismada da, ilk olarak Turk Hukuku
kapsaminda faturaya iliskin duzenlemeler
ele alinarak faturanin hukuki niteligi, ardin-
dan uyusmazlik cozumlerinde faturanin delil
olma niteligi ile ispat gucu incelenecek, son-
rasinda faturanin uygulamada kullanilmasi
ve bunlarin sonuglan irdelenecek ve son
olarak sahte fatura (uygulamadaki ismiyle
“naylon fatura”) kavrami ele alinacaktir.

Il. TURK HUKUKU
TAHTINDA FATURA VE
HUKUKIi NITELIiGi

A. Tiirk Hukuku Kapsaminda Fatura
Turk Hukuku kapsaminda faturaya iligkin

duzenlemelerle 6102 sayili Turk Ticaret Ka-
nunu (“TTK")* ve VUK igerisinde karsilasil-
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5 Traders in question: TPL art. 177
(First Class Merchants) and art. 178
(Second Class Merchants).

6 In accordance with Article 230 of
the Tax Procedure Law, the minimum
elements that should be included in
the invoice are:

1. Issue date of the invoice, serial and
sequence number;

2. The name of the invoice issuer,
trade name if any, business address,
tax office and account number;

3. Customer’s name, trade name,
address, tax office and account
number, if any;

4. The type, quantity, price and
amount of the good or work;

5. Delivery date and waybill number
of the goods sold

7 Bayar, Sevil. Invoice and the
Inclusive Force of Invoice, Yeditepe
University Institute of Social Sciences,
Private Law Department, Master
Thesis, istanbul, 2009, p.80.

8 However, in terms of invoices
issued after the period of issuance
within the scope of the 231/5 provi-
sion of the TPL, the 21/2 provision of
the TCC shall also be applied.

9 Official Gazette (OG), dated
10.01.2020 and numbered 31004.
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the TPL. The TCC includes a presumption
of invoices without any definition regarding
invoices whereas the definition of invoices is
made in Article 229 of the TPL. Pursuant to
this Article, an invoice “...is a commercial doc-
ument given to the customer by the merchant
who sells the commodity or performs the pro-
fession in order to show the amount owed by
the customer in return for the goods sold or
the work done.” As might be understood by
the definition, an invoice is a document re-
garding the performance of debts arising from
a contract between parties.

Based on the definitions above, an invoice,
which might be defined as a commercial doc-
ument related to the execution phase of a con-
tract, is a document that merchants are obliged
to give to the opposing party in their sales and
also to demand and receive from the other par-
ty in according to Article 232 of the TPL. In this
regard, it is necessary to evaluate the provisions
of the TCC regarding invoices, including the reg-
ulations related to merchants.

Within the scope of the TCC, the invoice is
firstly regulated under Article 21. Accord-
ing to Article 21/1 of the TCC, “The counter
party might request an invoice from the mer-
chant who has sold the goods, performed
the service or benefited in the context of its
own commercial enterprise and if the price
has been paid, to be shown the price on it.”
According to the provision, a merchant is
obliged to issue an invoice and give it to the
counter party upon the request of the person
who sells goods or provides services. Based
on this Article, it might be interpreted that the
merchant is only obliged to issue an invoice
in the event of a request from the counter par-
ty. On the other hand, Article 232 of the TPL
states that first, and second-class merchants
are obliged to use invoices regardless of the
request of the other party. While the obliga-
tion of merchants to use invoices under the
TCC is dependent on the request of the other
party, within the scope of the TPL, first- and
second-class merchants® have an obligation
arising from the law to use invoices.

As well as the definition of invoices, the TCC
also does not define the form and order of
an invoice and the relevant regulations are
setoutin Articles 230 and 231 of the TPL. The
minimum elements® that must be included in
an invoice are specified in Article 230 of the
TPL and invoices that do not include these
minimum elements are deemed uncodified
“in terms of tax laws” according to Article
227/3 of the TPL. From the expression “in

maktadir. TTK'da faturaya iliskin herhangi
bir tanim yer almaksizin faturaya iliskin bir
karineye yer verilmis, VUK'un 229. madde-
sinde ise faturanin tanimi yapilmistir. S6z ko-
nusu hukumde fatura; “..satilan emtia veya
yapilan is karsiiginda musterinin borglandi-
g1 meblagl gostermek Uzere emtiayl satan
veya isi yapan tuccar tarafindan musteriye
verilen ticari vesikadir.” seklinde tanimlan-
mistir. Tanimdan da anlasildigi Uzere fatura,
taraflarin aralarindaki s6zlesmeden kaynak-
lanan borglarini ifa etmelerine iliskin bir bel-
gedir.

Yukarida belirtilen tanimlardan yola ¢ikarak
sozlesmenin ifa edilmesi asamasina iliskin
ticari bir belge olarak tanimlanabilecek fatu-
ra, VUK'un 232. maddesi uyarinca tacirlerin
yaptiklar satislarda karsi tarafa vermekle
ve ayni zamanda karsl taraftan talep edip
almakla yukumlu kilindiklari bir belgedir.
Bu vesileyle, tacirlere iligkin duzenlemeleri
iceren TTK'nin fatura ile ilgili hakumlerinin
irdelenmesi gerekmektedir.

TTK kapsaminda fatura, ilk olarak 21. mad-
dede duzenlenmistir. TTK'nin 21/1. mad-
desine gore “Ticari isletmesi baglaminda
bir mal satmis, Uretmis, bir is gérmus veya
bir menfaat saglamis olan tacirden, diger
taraf, kendisine bir fatura verilmesini ve
bedeli 6denmis ise bunun da faturada
gosterilmesi isteyebilir”. Hukme gore tacir,
mal sattigi ya da hizmet sundugu kisinin
talebi halinde fatura duzenleyip karsi tara-
fa vermekle yukumludur. ilgili hukimden
yola cikarak, tacirin, sadece karsi taraftan
bu yonde bir talep gelmesi halinde fatura
duzenleme yukamlulugt oldugu yoru-
mu yapilabilir. Buna karsin, VUK'un 232.
maddesinde, karsi tarafin talebi olsun ya
da olmasin, birinci ve ikinci sinif tuccarla-
rn fatura kullanma yukumlalaga oldugu
belirtilmistir. TTK kapsaminda tacirlerin
fatura kullanma yakamlulugu karsi tarafin
talebine baglanmis iken, VUK kapsaminda
birinci ve ikinci sinif tuccarlarin® kanundan
kaynaklanan bir fatura kullanma yukamlu-
lugu bulunmaktadir.

Faturanin sekli ve nizami hususu ise, fatura-
nin tanimi konusunda oldugu gibi, TTK'da
cevap verilen bir konu olmamis, ilgili duzen-
lemelere VUK'un 230. ve 231. maddelerinde
yer verilmistir. VUK'un 230. maddesinde fa-
turada bulunmasi gereken asgari unsurlar®
belirtilmis olup, bu asgari unsurlarin yer al-
madig faturalar VUK'un 227/3 hukmu gere-
gi “vergi kanunlarn bakimindan” hi¢ duzen-
lenmemis sayilacaktir. Hukimde yer alan,
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terms of tax laws” in the provision, it might be
interpreted that an invoice that does not con-
tain the minimum elements specified in Arti-
cle 230 of the TPL be a valid document under
the TCC. Even though there are authors of
this view in the doctrine, since the provisions
regarding the content of an invoice are not
regulated under the TCC and the minimum
elements that must be included in an invoice
are only regulated under the TPL, we are of
the opinion that unfulfillment of the terms
regarding the issuance of an invoice do not
create an invoice that is valid under any law
of the Republic of Turkey’.

However, with Article 231/5 of the TPL, “The
invoice is issued within a maximum of seven
days from the date of delivery of the goods
or service”, imposing a time requirement
for merchants who are obliged to use in-
voices. According to the following sen-
tence in the provision, invoices that are not
issued within seven days shall be deemed
uncodified®. In light of all these explana-
tions, in order for there to exist a valid in-
voice under Turkish Law, there must be
an invoice consisting of the minimum el-
ements specified in Article 230 of the TPL
and an accounting roll that is issued with-
in seven days from the day the goods are
delivered or the service is provided.

B. E-Invoice and E-Archive Invoice

The continual development of technology
today results in innovations in commercial
life. Since an invoice is issued as a paper
document, circulation of an invoice be-
tween merchants and the storage of in-
voices is difficult as many transactions are
carried out on the internet. It has become
a necessity to upload invoices to the elec-
tronic environment in order to protect the
fast flow of commercial life. Within the
scope of Turkish Law, this need is satis-
fied with the VUK General Communiqué
No.509 (Communiqué)®.

According to Article 1V.1.1. of the Communi-
que, an e-invoice allows the invoice to be is-
sued as an electronic document rather than
paper and to be forwarded to the addressee,
stored, and presented in the electronic en-
vironment. In accordance with this Article,
an e-invoice is not a new document sepa-
rate from the invoice; in other words, it has
the same legal characteristics as the paper
invoice. For this reason, an e-invoice must
also carry the minimum elements stated in

“vergi kanunlari bakimindan” ifadesinden,
VUK'un 230. maddesinde yer alan asgari un-
surlan tagimayan faturanin TTK kapsaminda
gecerli bir belge olacagdi yorumu yapilabilir.
Her ne kadar égretide bu goérusu savunan
yazarlar olsa da’ faturanin igerigine iliskin
duzenlemelere TTK'da yer verilmeyip fatu-
rada yer almasi gereken asgari unsurlarin
sadece VUK kapsaminda duzenlenmesi se-
bebiyle fatura duzenlenmesinde uyulacak
sartlara uyulmamasinin Turkiye Cumhuriyeti
Devleti’'nin butan kanunlari nezdinde gecer-
li olarak duzenlenmis bir faturaya vucut ver-
meyecedi kanaatindeyiz.

Bununla birlikte, VUK'un 231/5 hakmunde
“Fatura, malin teslimi veya hizmetin yapildi-
g1 tarihten itibaren azami yedi gun icerisin-
de duzenlenir.” denilerek fatura kullanma
yukamlulugu olan tacirlere yonelik bir stre
sarti da getirilmistir. Hukmun devaminda yer
alan cumleye gore yedi gunluk sure icerisin-
de duzenlenmeyen faturalar hi¢ duzenlen-
memis sayilacaktir®. Tam bu anlatilanlarin
1Isiginda belirtmek isteriz ki, Turk Hukuku
kapsaminda gecerli bir faturadan s6z ede-
bilmek i¢in, VUK'un 230. maddesinde yer
alan asgari unsurlari taglyan ve malin teslim
edildigi ya da hizmetin yapildigi gunden
itibaren yedi gun icerisinde duzenlenen bir
hesap pusulasi s6z konusu olmalidir.

B. E-fatura ve E-arsiv Fatura

GUnumuzde teknolojinin surekli olarak ge-
lisme gostermesi, ticari hayatin devamliligi
acisindan yenilikleri de beraberinde getir-
mektedir. Faturanin kagit belge olarak du-
zenlenmesi, tacirler arasi dolasimi ve saklan-
masi zor oldugundan ve gelisen teknolojik
sistemler nezdinde birgok islem internet ara-
ciligiyla yapilabildiginden, ticari hayatin
hizli akisinin korunabilmesi adina fatura gibi
onemli bir belgenin de elektronik ortama
taginmasi sart olmustur. Turk Hukuku kapsa-
minda bu ihtiyaca, 509 Sira Nolu VUK Genel
Tebligi® (“Teblig”) ile cevap verilmektedir.

Teblig'in 1V.1.1. maddesine gore e-fatura
uygulamasi; faturanin, kagit belge yerine
elektronik ortamda elektronik belge ola-
rak duzenlenmesi, muhatabina iletilmesi
ve elektronik ortamda muhafaza ve ibraz
edilmesine imkan veren uygulamadir. Yine
ayni madde uyarinca e-fatura, faturadan ayri
yeni bir belge degildir; bir baska ifadeyle
kagit belge olan fatura ile ayni hukuki nite-
lige sahiptir. Bu sebeple e-fatura da VUK'un
230. maddesinde sayilan asgari unsurlar
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5 Ilgili tuccarlar igin bkz: VUK m. 177
(Birinci Sinif Tuccarlar) ve m. 178
(ikinci Sinif Tuccarlar).
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6 VUK'un 230. maddesi uyarinca
faturada bulunmasi gereken asgari
unsurlar sunlardir:

1. Faturanin duzenlenme tarihi seri ve
sira numarasi;

2. Faturayi duzenleyenin ad, varsa
ticaret unvan,, is adresi, bagli oldugu
vergi dairesi ve hesap numaras;

3. Musterinin ad, ticaret unvani,
adresi, varsa vergi dairesi ve hesap
numarasy;

4. Malin veya isin nev'i, miktari, fiyati
ve tutary;

5. Satilan mallarin teslim tarihi ve
irsaliye numarasi, (Malin aliclya
teslim edilmek tizere satici tarafindan
tasindigi veya tasittinldig hallerde
saticinin, teslim edilen malin alici
tarafindan taginmasi veya tasittiril-
masl.

7 Bayar, Sevil, Fatura ve Faturanin
Ispat Gucu, Yeditepe Universitesi
Sosyal Bilimler Enstitusu Ozel Hukuk
Anabilim Dali, Yuksek Lisans Tezi,
Istanbul, 2009, s. 80.

8 Ancak, VUK'un 231/5 hukmu
kapsaminda duzenlenme suresi
gectikten sonra duzenlenen faturalar
agisindan da TTK'nin 21/2 htkmu
uygulama alani bulacaktir.

9 10.01.2020 tarih, 31004 sayili Resmi
Gazete (RG).
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10 The taxpayers who are obliged to
switch to e-invoice implementation as
per Article 3 of the Communiqué are:

1- Taxpayers whose gross sales reve-
nue (or their sales and gross business
revenue) is 5 Million TL and above for
the 2018 or following fiscal periods.

2- Manufacture, import, delivery etc.
of the goods in the list numbered 1
attached to the Special Consumption
Tax Law No. 4760 dated 6/6/2002.
taxpayers who obtain a license (inc-
luding dealership license) from the
Energy Market Regulatory Authority
(EMRA) due to their activities.

3- Those who manufacture, build and
/ or import the goods in the list (111)
attached to the Special Consumption
Tax Law.

4- Areal or legal person intermediary
service that provides the electronic
commerce environment to carry

out the economic and commercial
activities of others, as defined in the
Law on the Regulation of Electronic
Commerce dated 23/10/2014 and
numbered 6563, in order to mediate
the purchase, sale, lease or distribu-
tion of goods or services. providers,
owners or operators of internet sites
that publish advertisements on real
and legal persons regarding the sale
or lease of real estate, motor vehicles,
and internet advertising service inter-
mediaries acting as an intermediary
for the publication of advertisements
on the internet

5- Taxpayers who are engaged in

the trade of vegetables and fruits as
brokers or tradesmen in accordance
with the provisions of the Law on the
Regulation of the Trade of Vegetables
and Fruits and Other Goods with
Sufficient Supply and Demand Depth
dated 11/3/2010 and numbered
5957.

11 For the taxpayers in question: Tax
Procedure Law General Communiqué
no 509, art. 1V.2.4.
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Article 230 of the TPL and must be issued
within seven days in accordance with Arti-
cle 231 of the TPL. Although the data matrix
or barcode required for querying, verifying,
and displaying an e-invoice is regulated
regarding the minimum elements of the
e-invoice in Article I1V.1.3. of the Commu-
niqué, the said provision is parallel to the
regulation in Article 230 of the TPL. How-
ever, there are some differences between
invoices and e-invoices. While first- and
second-class merchants are obliged to
use invoices according to Article 232 of
the TPL, it is optional for taxpayers ex-
cluding those stated in Article 1V.1.4. of
the Communiqué to implement an e-in-
voice. In other words, while first- and sec-
ond-class merchants are obliged to use
invoices, if the merchants in question are
not among the taxpayers stated in Article
IV.1.4. of the Communiqué, they are not
obliged to implement an e-invoice as this
remains optional.

In addition, as well as e-invoices, the Com-
muniqué refers to an “e-archive invoice”.
According to the definition in the Communi-
qué, an e-archive invoice refers to “electron-
ic invoices created electronically and ex-
cluding e-invoices”. Based on this definition,
it might be said that the transfer of invoices
issued by taxpayers who do not benefit from
the e-invoice implementation to the elec-
tronic environment is called an e-archive in-
voice. In accordance with the same article
of the Communiqué, taxpayers who are in-
cluded in an e-archive invoice, must issue
invoices to taxpayers included in the e-in-
voice implementation or non-taxpayers
as e-invoices. In accordance with Article
IV.2.1. of the Communiqué, an e-archive
invoice has the same legal characteristics
as a paper invoice issued under the TCC
and TPL. As with e-invoice implementa-
tion, e-archive invoice implementation is
optional, except for taxpayers' who are
obliged to be included in the Communi-
qué, and the elements that an e-archive
invoice should contain are listed in Article
IV.2.3. of the Communiqué. Since it is stat-
ed that an e-archive invoice has the same
legal characteristics as a paper invoice,
e-archive invoices that do not include the
elements listed in the Communiqué or are
not issued within seven days pursuant to
Article 231 of the TPL, will be deemed un-
codified.

tagimali ve VUK'un 231. maddesi uyarinca
yedi gun igerisinde duzenlenmelidir. Teb-
lig'in IV.1.3. maddesinde yer alan e-fatura-
nin asgari unsurlarina iliskin duzenlemede
e-faturanin sorgulanmasi, dogrulanmasi ve
goruntulenmesi icin gerekli olan karekod
veya barkod eklemesi yapilmis olsa da, s6z
konusu hukum VUK'un 230. maddesinde-
ki duzenleme ile paralellik gostermektedir.
Buna karsin, fatura ve e-fatura arasinda bazi
farklilklar da bulunmaktadir. VUK'un 232.
maddesi ile birinci ve ikinci sinif tuccarlara
fatura kullanma yukumlalagu getirilmis
iken, e-fatura uygulamasina dahil olmak,
Teblig'in IV.1.4. maddesinde sayilanlar
disinda kalan mukellefler icin, ihtiyaridir.
Yani birinci ve ikinci sinif tuccarlar fatura
kullanma yukamlulugu altindayken, séz
konusu tuccarlar Teblig'in IV.1.4. madde-
sinde sayilan mukelleflerden degiller ise,
e-fatura uygulamasina gecme zorunluluk-
lar bulunmayacak, istekleri halinde e-fatu-
ra kullanabileceklerdir.

Bununla birlikte, Teblig’'de e-faturadan
basgka bir “e-arsiv fatura” dan da bahsedil-
mektedir. Teblig'deki tanima gore e-arsiv
fatura; “elektronik ortamda olusturulan ve
e-fatura disinda kalan elektronik faturalan”
ifade etmektedir. Bu tanimdan yola cikarak
soylenebilir ki, e-fatura uygulamasindan ya-
rarlanmayan vergi mukellefleri tarafindan
duzenlenen faturalarin elektronik ortama
tasinmasina e-arsiv fatura ismi verilmekte-
dir. Teblig'in ayni maddesi uyarinca e-arsiv
fatura uygulamasina dahil olan mukellefler,
e-fatura uygulamasina dahil mukelleflere
kesecekleri faturalar e-fatura olarak; e-fatura
uygulamasina dahil olmayan mukelleflere
ya da vergi mukellefi olmayan kisilere kese-
cekleri faturalari ise e-arsiv fatura olarak du-
zenlemekle yakumlu kiinmiglardir. Teblig'in
IV.2.1. maddesi uyarinca e-arsiv fatura, e-fa-
turada oldugu gibi, TTK ve VUK kapsaminda
duzenlenen kagit fatura ile ayni hukuki ni-
telikte bir belgedir. E-fatura uygulamasinda
oldugu gibi, e-arsiv fatura uygulamasi da,
Teblig'de dahil olmasi zorunlu oldugu be-
lirtilen mukellefler’ disinda, ihtiyari bir uy-
gulamadir ve e-arsiv faturanin icermesi ge-
reken unsurlar Teblig'in 1V.2.3. maddesinde
sayilmigtir. E-arsiv faturanin, kagit fatura ile
ayni hukuki nitelikte oldugu belirtildiginden,
Teblig'de sayilan unsurlari icermeyen ya da
VUK'un 231. maddesi uyarinca yedi gun ice-
risinde duzenlenmeyen e-arsiv fatura duzen-
lenmemis sayilacaktir.
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C. Legal Characteristic of
Invoices

Under the TCC, invoices are regulated un-
der the heading “Provisions of being a Mer-
chant”. In this regard, Article 21 of the TCC
stipulates that an invoice can be requested
from a merchant who sells a good or service
and a period of eight days is given to the re-
cipient of the invoice to object to its content.
Article 21/1 of the TCC gives the person who
receives goods or services from a merchant
the right to request an invoice document-
ing this good or service. Article 21/2 of the
TCC creates a disputable presumption that
the content of the relevant invoice shall be
deemed to have been accepted by the per-
son who receives the invoice if that person
does not object to the content of the invoice
within eight days.

The TPL provides a much more detailed
regulation compared to the TCC by defining

C. Faturanin Hukuki
Niteligi

TTK kapsaminda fatura “Tacir Olmanin Hu-
kumleri” basligr altinda duzenlenmistir. Bu
bakimdan TTK'nin 21. maddesinde bir mal
satan ya da hizmet goren tacirden fatura
istenebilece@i hukum altina alinmig ve fatu-
rayi alan kisiye de icerigine itiraz edebilmesi
icin sekiz gunluk bir stre taninmigtir. TTK'nin
21/1 hukmu, bir tacirden mal ya da hizmet
alan kisiye, bu mal ya da hizmeti belgeleyen
bir fatura duzenlemesini isteme hakki ver-
mektedir. TTK'nin 21/2 hukmu ise, tacirden
fatura alan kisinin, bu faturanin icerigine
sekiz gun icerisinde itiraz etmemesi halin-
de, ilgili faturanin iceriginin faturayi alan kisi
tarafindan kabul edilmis sayilacagina iligkin
aksi ispat edilebilir bir karine meydana getir-
mektedir.

VUK kapsaminda ise faturanin tanimi yapi-
larak, asgari duzeyde icerecedi unsurlar,

Since it is stated that an e-archive invoice has the same legal
characteristics as a paper invoice, e-archive invoices that do notinclude
the elements listed in the Communiqué or are not issued within seven
days pursuant to Article 231 of the TPL, will be deemed uncodified.

E-arsiv faturanin, kagit fatura ile ayni hukuki nitelikte oldugu
belirtildiginden, Teblig’de sayilan unsurlar1 icermeyen ya da
VUK’un 231. maddesi uyarmcayedi giin icerisinde diizenlenmeyen

e-arsiv fatura diizenlenmemis sayilacaktir.

the invoice, specifying the minimum ele-
ments to be included, stating the rules to be
followed during issuance, and the persons
who are obliged to issue an invoice. In addi-
tion, the Communiqué states that e-invoices
and e-archive invoices must have the same
legal characteristics as the paper invoice is-
sued under the TCC and TPL.

According to Article 21 of the TCC and Article
232 of the TPL, an invoice is a document to
be issued by merchants. Since in the TCC the
issuance of an invoice is regulated under the
heading "Provisions of being a Merchant", it
is argued in the doctrine that the prerequisite

duzenlenmesi sirasinda uyulacak kaideler
ve fatura kullanma mecburiyeti olan kisiler
belirtilerek TTK'ya oranla ¢ok daha detayli
bir duzenleme yapilmistir. Ayrica, Teblig'de,
e-fatura ve e-arsiv fatura uygulamalar kap-
saminda, e-fatura ve e-arsiv faturanin TTK ve
VUK kapsaminda duzenlenen kagit faturaile
ayni hukuki nitelikte olacagi belirtilmigtir.

TTK'nin 21. maddesine ve VUK'un 232.
maddesine gore fatura, tacirlerin du-
zenleyecekleri bir belgedir. Fatura du-
zenlenmesinin TTK'da “Tacir Olmanin
Hukamleri” basligr altinda duzenlenmis
olmasindan dolayr o6gretide, TTK'nin
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10 Teblig'in IV.1.4 maddesi uyarinca
e-fatura uygulamasina gecis zorunlu-
lugu olan mukellefler sunlardir:
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1- 2018 veya muteakip hesap donem-
leri brut satis hasilati (veya satislari

ile gayrisafi is hasilati) 5 Milyon TL ve
uzeri olan mukellefler.

2- 6/6/2002 tarihli ve 4760 sayili Ozel
Tuketim Vergisi Kanununa ekli 1 sayili
listedeki mallarin imali, ithali, teslimi
vb. faaliyetleri nedeniyle Enerji Piya-
sasl Duzenleme Kurumu (EPDK)'ndan
lisans alan (bayilik lisansi dahil)
mukellefler.

3- Ozel Tuketim Vergisi Kanununa ekli
(111) sayili listedeki mallari imal, insa ve/
veya ithal edenler.

4- Mal veya hizmetlerin alinmasi,
satilmasi, kiralanmasi veya dagitimi
islemlerinin gerceklestirilmesine
aracilik etmek Uzere internet ortamin-
da 23/10/2014 tarihli ve 6563 sayili
Elektronik Ticaretin Duizenlenmesi
Hakkinda Kanunda tanimlanan baska-
larina ait iktisadi ve ticari faaliyetlerin
yapilmasina elektronik ticaret ortamini
saglayan gercek ya da tuzel kisi araci
hizmet saglayicilari, internet ortamin-
da gergek ve tuzel kisilere ait gayri-
menkul, motorlu arag vasitalarinin
satilmasina veya kiralanmasina iliskin
ilanlar yayinlayan internet sitelerinin
sahipleri veya isleticileri ile internet or-
taminda reklamlarin yayinlanmasina
aracilik faaliyetinde bulunan internet
reklamciligi hizmet aracilari.

5-11/3/2010 tarihli ve 5957 sayili
Sebze ve Meyveler ile Yeterli Arz ve
Talep Derinligi Bulunan Diger Mallarin
Ticaretinin Duzenlenmesi Hakkinda
Kanun huktumlerine gére komisyoncu
veya tuccar olarak sebze ve meyve
ticaretiyle istigal eden mukellefler.

11 Iigili mukellefler igin bkz: 509 sira
numarali Vergi Usul Kanunu Genel
Tebligi, m. 1V.2.4.
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THE CONCEPT OF INVOICES AND RELATED LEGAL ISSUES

for the implementation of the 21/2 provision
of the TCC is that both parties should be
merchants, and the goods sold or services
offered must be related to the commercial
enterprises of those merchants'. In other
words, anyone is able to request an invoice
from a merchant; however, the presumption
in Article 21/2 of the TCC is only applicable in
cases where both parties are merchants and
sell, manufacture or operate goods as part of
their commercial enterprise™. In the scope
of the TPL, invoices are regulated as docu-
ments that help to determine the income and
expenses of taxpayers. Therefore, another
view in the doctrine is that in order for the
presumption regarding the invoice to be ap-
plied, it is not necessary for both parties to be
merchants or to be related to the commercial
enterprises of the goods or services offered™.

We are of the opinion that the purpose of the
legislator in regulating invoices under the
heading "Provisions of being a Merchant"
within the scope of the TCC is that the results
of the ordinary presumption, which emerges
from Article 21/2 of the TCC, only apply to
merchants. For this reason, we agree with the
view that both parties should be merchants
and the goods sold or services offered should
be related to the commercial enterprises in
order to apply the presumption provisions
regarding invoices in the TCC. As a result, an
invoice is of the nature of a document that
merchants are obliged to use in commercial
transactions, showing the content of their
transaction and determining whether the
parties have performed their actions.

I1l. EVIDENTIAL VALUE
AND CONCLUSIVE
FORCE OF AN INVOICE

A. Proof and Evidence Within the
Scope of Code of Civil Procedure
Numbered 6100"°

Pursuant to Article 187 of the CCP, “The sub-
ject of proof consists of contingencies which
the parties cannot agree on and could be
effective in resolving the dispute and evi-
dence is adduced in order to prove these
contingencies.” In other words, parties to a
dispute must prove their claims and submit
evidence accepted in the CCP to court to
show proof in order to win the case. Howev-
er, as it is clearly stated in the law, since the
contingencies known or acknowledged by
all are not considered controversial, there

21/2 hukmunun uygulanmasinin 6n
sartinin her iki tarafin da tacir olmasi ve
satilan malin veya sunulan hizmetin ti-
cari isletmeleriyle ilgili olmasi gerektigi
savunulmustur'2, Baska bir anlatimla,
herkes tacirden fatura isteyebilir, ancak
TTK 21/2'de ifade bulan karine sadece
iki tarafin da tacir oldugu ve ticari islet-
mesi icabi mal sattigi, imal ettigi ya da
is goérdugu durumlarda uygulama ala-
ni bulur'. VUK kapsaminda ise fatura,
vergi mukelleflerinin gelir ve giderlerini
belirlemeye yarayan bir belge olarak du-
zenlenmistir. Bu sebeple, 6gretideki bir
baska gorus de faturaya iliskin karinenin
uygulanabilmesi icin her iki tarafin da ta-
cir olmasinin ya da satilan mal veya su-
nulan hizmetin ticari isletmeleriyle ilgili
olmasinin gerekli olmadigi yonundedir™.

Belirtmek gerekir ki, TTK kapsaminda fa-
turanin “Tacir Olmanin Hukumleri” basligi
altinda duzenlenmesinde kanun koyucu-
nun amacinin, TTK'nin 21/2 hakmunden
meydana gelen adi karinenin sonugclarinin
sadece tacirlere uygulanabilmesi oldugu
kanaatindeyiz. Bu sebeple TTK'daki fatura-
ya iligkin karine hukumlerinin uygulanmasi
icin iki tarafin da tacir olmasi gerektigi ve
satilan mal ya da sunulan hizmetin ticari
isletmeleriyle ilgili olmasi gerektigi gorusu-
ne biz de katiliyoruz. Sonuc olarak fatura,
tacirlerin ticari islemlerinde kullanmakla
yukamlu kilindiklari, yaptiklari islemin iceri-
gini gosteren, taraflarin edimlerini ifa edip
etmediklerini tespit etmeye yarayan belge
mahiyetindedir.

11l. FATURANIN DELIL
NIiTELiGi VE iSPAT
GUCU

A. 6100 Sayili Hukuk
Muhakemeleri Kanunu'
Kapsaminda ispat ve Delil

HMK'nin 187. maddesi uyarinca “ispatin ko-
nusunu taraflarin Gzerinde anlasamadiklari
ve uyusmazligin ¢coézumunde etkili olabile-
cek vakialar olusturur ve bu vakialarin ispati
icin delil gosterilir.” Baska biranlatimla, uyus-
mazlik taraflarinin davayi kazanabilmesi igin
iddialariniispat etmeleri ve ispat faaliyetiicra
edilirken HMK’'da kabul edilen delilleri mah-
kemeye sunmalar gerekmektedir. Ancak,
kanunda acikca belirtildigi Uzere herkesce
bilinen ya da ikrar edilmis vakialar ¢ekismeli
sayllmadigindan, bu vakialarin ispat edilme-
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is no need for these contingencies to be
proved. Regarding who will prove what, Arti-
cle 190 of the CCP states that “the party that
claims rights in its favor from the legal con-
clusion linked to the alleged contingency” is
responsible for proving its claim.

Moreover, parties to a dispute use instru-
ments called “evidence” in order to prove
their claims. Evidence as regulated in CCP
is acknowledgement, final judgement,
document and deed, oath, witness, expert
examining, viewing and learned opinion. Al-
though the CCP lists some evidence, these
are not limited in number (numerus clausus).
With Article 192 of the CCP, the opportunity
to use evidence unregulated by the CCP has
been provided, except in cases where the
CCP states that it is obligatory to prove with
particular evidence. This provision regulates
that in cases where there is no requirement to
prove by deed, claims could be proved with
evidence other than those stated in the CCP
“provided that they have been obtained in ra-
tional, logical and legal ways""°.

The distinction of “conclusive evidence-dis-
cretionary evidence” is accepted in terms of
evidence stated in the CCP. According to this
distinction, when acknowledgement, final
judgement, document and deed and oath,
with the characteristics of conclusive evidence,
is submitted by a party in order to prove its
claim, the judge is bound by this evidence and
has no discretion in terms of this evidence".
Other evidence stated in the CCP are discre-
tionary evidence and the judge will appreciate
the conclusive force of this evidence.

B. Evidential Value of an Invoice

Since invoices are very common documents
in practice, it would be appropriate to ex-
amine the evidential value of an invoice in
terms of the law of proof. In practice, the Su-
preme Court has decided that an invoice as
a document relating to the execution stage
of a contract, cannot solely be proof of the
existence of the contractual relationship,
and an evaluation of the commercial books
of merchants is required'®. Therefore, before
explaining the evidential value of invoices, it
is useful to look at the regulations regarding
merchants’ commercial books.

Regulations regarding the commercial books
that can be accepted as evidence are includ-
ed in Article 222 of the CCP. Pursuant to the
second paragraph of this provision, only com-
mercial books that are duly kept complete,

sine de gerek bulunmamaktadir. Kimin, neyi
ispat edecegi konusunda ise HMK'nin 190.
maddesi ile “iddia edilen vakiaya baglanan
hukuki sonugtan kendi lehine hak cikaran
tarafin” iddiasini ispat ile yukumltu oldugu
hukum altina alinmistir.

Bununla birlikte, uyusmazligin taraflar
iddialarini ispat etmek icin “delil” adi ve-
rilen aracglara basvurmaktadirlar. HMK'da
duazenlenen deliller; ikrar, kesin hukum,
belge ve senet, yemin, tanik, bilirkisi ince-
lemesi, kesif ve uzman goérusuduar. Her ne
kadar HMK’da belirtilmis bazi deliller olsa
da, bu deliller sinirli sayida (numerus cla-
usus) degildir. HMK'nin 192. maddesi ile
HMK’'da belirli bir delille ispat edilme zo-
runlulugu getirilen haller disinda, HMK'da
duzenlenmemis delillere basvurma olana-
g1 getirilmistir. Bu hukum ile senetle ispat
zorunlulugu olmayan hallerde “akli, man-
tiki ve hukuka uygun yollardan elde edil-
mis olmak kosuluyla”'® HMK'da sayilanlar
disinda delillerle de iddialarin ispat edile-
bilecegi duzenlenmistir.

HMK’'da belirtlilen deliller bakimindan, “ke-
sin delil - takdiri delil” ayrimi kabul
edilmektedir. Bu ayrima gore, kesin
delil niteligini haiz; ikrar, kesin hukum,
belge ve senet ve yemin bir taraf¢a id-
diasini ispat icin sunuldugunda, hakim
bu deliller ile baglidir ve bu deliller
bakimindan hakimin takdir yetkisi yok-
tur’. HMK'da sayilan diger deliller ise
takdiri delil niteliginde olup, hakim bu
delillerin ispat kuvvetini kendisi takdir
edecektir.

B. Faturanin Delil Niteligi

Faturanin uygulamada c¢ok sik karsilagilan
bir belge olmasi sebebiyle, ispat hukuku aci-
sindan faturanin delil niteliginin irdelenmesi
yerinde olacaktir. Uygulamada Yargitay,
akdin ifa asamasina iligskin bir belge olan
faturanin tek basina akdi iliskinin varligi-
na kanit olamayacagini, tacirlerin ticari
defterlerinin de incelenmesinin gerekli
oldugunu belirten kararlar vermistir'®. Bu
nedenle faturalarin ispat gucu ile ilgili
aciklamalar yapilmadan énce, ticari def-
terler ile ilgili duzenlemelere deginmekte
yarar mevcuttur.

Ticari defterlerin delil olmasina iliskin du-
zenlemelere HMK'nin 222. maddesinde
yer verilmistir. Hakmun ikinci fikrasi uya-
rinca, ancak eksiksiz ve usuline uygun
olarak tutulmus, acilis ve kapanis onaylari
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THE CONCEPT OF INVOICES AND RELATED LEGAL ISSUES

have opening and closing approvals, and con-
tain records that confirm each other can be ac-
cepted as evidence in lawsuits. In accordance
with Article 222/3 of the CCP, in order for com-
mercial books which have been accepted as
evidence to be used in favor of the owner, the
records in these books must not contradict the
records in the books of the opposing party or
the opposing party must refrain from submit-
ting its own books or it must have been proved
by conclusive evidence that the records in the
books of the opposing party do not show the
real situation. According to the fourth para-
graph of the Article, books which do not have
opening and closing approvals or whose re-
cords do not confirm each other will be accept-
ed as evidence against their owners. Although
under normal circumstances it is not possible
for a document issued by a person to be used
as evidence in favor of this person, commercial
books and, under certain conditions, invoices
constitute an exception to this rule™.

In relation to this, Article 21/2 of the TCC
states the following regarding invoices:

“If the recipient of an invoice has not made
an objection about the content of the invoice
within eight days from the date of receipt, itis
deemed to have accepted this content.”

As per this provision, the Supreme Court is of the
opinion that an invoice is an instrument of proof
and an invoice whose content has not been ob-
jected to within the appropriate time provides
a presumption in favor of the issuer and to the
detriment of the invoice? since it was meant to
protect the issuer as the invoicee was given the
right to examine the content of and object to the
invoice after receiving it. Once the period for ob-
jecting to the content of an invoice is passed, a
claim can no longer be proved based on the in-
voice; it must present other evidence?'.

Inotherwords, Article 21/2 of the TCC, which
is applied when a person who receives an
invoice does not object to its content within
eight days, gives written evidence value to
invoices??. Depending on whether the con-
tent of an invoice is objected to or not within
the legal period, the invoice can be used as
evidence to the detriment of both the issuer
and the invoice?. However, in this case, an
invoice whose content has not been object-

ve birbirini dogrulayan kayitlari iceren ti-
cari defterler davalarda delil olarak kabul
edilebilir. HMK'nin 222/3 hukmu uyarin-
ca, delil olarak kabul edilen defterlerin
sahibi lehine delil olabilmesiicin ise, karsl
tarafin defter kayitlarinin bu defterlerdeki
kayitlara aykiri olmamasi ya da karsi tara-
fin kendi defterlerini ibrazdan kacinmasi
ya da karsi tarafin defter kayitlarinin ger-
cegi yansitmadiginin kesin delillerle ispat
edilmis olmasi gerekmektedir. Ayni mad-
denin dorduncu fikrasina gore acilis ve
kapanis onaylari yapilmamis ya da kayit-
lan birbirini dogrulamayan defterler, sa-
hiplerinin aleyhine delil olarak kabul edi-
leceklerdir. Normal sartlar altinda, kisinin
kendi duzenledigi belgenin kendisi lehi-
ne delil olmasi mamkuan olmaz iken, ticari
defterler ve belli sartlar altinda faturalar
bu kuralin istisnasini olusturmaktadir’.

Buna iliskin olarak, faturaya dair TTK'nin
21/2 maddesi su sekildedir:

“Bir fatura alan kisi aldigi tarihten itibaren
sekiz gun iginde, faturanin icerigi hakkinda
bir itirazda bulunmamissa bu icerigi kabul
etmis sayilir.”

Yargitay, bu hukum geregi faturanin 6zellik-
le tacirler arasinda bir ispat araci oldugu ve
suresinde igerigine itiraz edilmeyen fatura-
nin duzenleyen lehine, adina fatura duzenle-
nen aleyhine olmak Uzere bir karine getirdigi
kanaatindedir®. Cunku burada adina fatura
duzenlenen kisiye, faturayi tebellug ettik-
ten sonra icerigini inceleme ve itiraz etme
hakki taninarak adina fatura duazenlenen
korunmak istenmistir. Fatura icerigine itiraz
suresini geciren kisi, artik iddiasini faturaya
dayanarak ispat edemez, baska delillere
basvurmasi gerekir?'.

Baska bir anlatimla, faturayi alan kisi ta-
rafindan icerigine sekiz gun icerisinde
itiraz edilmemesi durumunda uygulama
alani bulan TTK'nin 21/2 hukmu, fatura-
ya yazili delil niteligi kazandirmaktadir?2.
Kanuni sure icerisinde icerigine itiraz edi-
lip edilmemesine bagli olarak fatura hem
duzenleyen hem de adina fatura duzenle-
nen aleyhine delil olabilmektedir?®. Ancak
bu durumda da icerigine itiraz edilmemis
faturanin taraflar arasindaki akdin kosul-
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ed to should reflect the terms of the contract
between the parties. Whereas, if there is a
written contract between the parties but the
invoice issued reflects different terms from
the contract terms, the invoice cannot be
deemed to have accepted the content of the
invoice even if he/she did not object to the
content of the invoice within the legal period.
Such content in an invoice means a unilateral
change in the terms of the contract between
the parties and it is not possible for the parties
to change the terms of the contract singly.
Besides, the conclusive force of the invoice
is as important in the contractual relations
established verbally between the parties as
well as in written contracts and can be deter-
mined on the content of the contractual rela-
tionship between the parties.

IV. THE INVOICE IN
PRACTICE

Although the legal nature and scope of an
invoice has been explained above, in prac-
tice, many problems are encountered with
regard to invoices other than those issues
regulated by the legislator. Below, informa-
tion is presented regarding some of the situ-
ations encountered in practice regarding in-
voices and the position of the Supreme Court
and the doctrine regarding these situations.

A. Invoices Sent Without being
Based on any Sort of Relation

As mentioned above, paragraph 1 of Article
21 of the TCC regulates the request for an
invoice from the other party by a merchant
who has sold, produced, performed a busi-
ness or benefited in the context of his/her
commercial enterprise, and if the price has
been paid, he/she may also request this to
be shown on the invoice. Accordingly, in or-
der for an invoice to exist, there must be a
previously established contractual relation-
ship between the parties®. This issue has
also been ruled out in many Supreme Court
decisions?. In this regard, invoices are not a
document regarding the establishment of a
contract like the “confirmation letter” regu-
lated in paragraph 3 of Article 21 of the TCC
but, rather, a document related to the execu-
tion stage of the contract?.

larini yansitir nitelikte olmasi gerekir. SOy-
le ki, taraflar arasinda yazili bir s6zlesme
mevcut ise ve fakat duzenlenen fatura
s6z konusu sozlesme sartlarindan degisik
sartlar yansitiyor ise, adina fatura duzen-
lenen taraf suresi icerisinde fatura ice-
rigine itiraz etmemis olsa bile bu igerigi
kabul etmis sayillamaz. Faturada yer alan
bu yoéndeki bir icerik, taraflar arasinda-
ki sozlesme sartlarinda tek tarafli olarak
yapilan bir degisiklik anlamina gelmekte
olup, so6zlesmenin sartlarinda taraflarin
tek basina degisiklik yapmasi mumkun
degildir. Ayrica, faturanin ispat gutcu; ya-
zili so6zlesmeler kadar taraflar arasinda
sozlu olarak kurulmus akdi iliskilerde de
6nem tasimakta, taraflar arasindaki akdi
iliskinin icerigi konusunda belirleyici ola-
bilmektedir.

IV.UYGULAMADA
FATURA

Her ne kadar yukarida faturanin hukuki nite-
ligi ve kapsami aciklanmaya caligilmis olsa
da, uygulamada faturayaiiliskin olarak kanun
koyucunun yukarida duzenledigi hususlar
disinda bircok sorunla karsilasilmaktadir.
Asagida, faturaya iligskin olarak uygulamada
karsilasilan durumlardan bazilari ve Yargitay
ile 6gretinin bu durumlara iliskin hukuki po-
zisyonu hakkinda bilgiler verilmistir.

A. Herhangi Bir iliski Olmadan
Gonderilen Fatura

Yukarida da bahsedildigi Uzere, TTK'nin 21.
maddesinin 1. fikrasinda ticari isletmesi bag-
laminda bir mal satmis, Uretmis, biris gérmus
veya bir menfaat saglamis olan tacirden, di-
ger taraf, kendisine bir fatura verilmesini ve
bedeli 6denmis ise bunun da faturada gos-
terilmesini isteyebilecegi duzenlenmistir.
Buna gore, faturadan s6z edebilmek icin,
taraflar arasinda daha onceden kurulmus
bir akdi iliskinin varligi gereklidir?%. Bu husus,
bircok Yargitay kararinda da hukum altina
alinmistir?®. Bu bakimdan faturalar; TTK'nin
21. maddesinin 3. fikrasinda duzenlenen
“teyit mektubu” gibi s6zlesmenin kurulmasi-
na iliskin bir belge olmayip, s6zlesmenin ifa
edilmesi asamasiyla ilgili bir belge niteligin-
dedir®.
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THE CONCEPT OF INVOICES AND RELATED LEGAL ISSUES

Given the information above, although there
is no contract between the parties, the is-
suance of an invoice, the payment of this
invoice, and the acceptance of the content
of the invoice is not evidence of a valid con-
tract between the parties. In other words,
the invoice alone is not conducive proof of a
contractual relationship?. The party issuing
the invoice is obliged to prove the existence
of a contract.

In addition, without a contract between the
parties, the document sent as an invoice,
if it meets its conditions, may not be an in-
voice but a proposal (suggestion). In this
respect, if an invoice sent without a valid
contract between the parties is not object-
ed to within the time limit, the content of the
invoice is not deemed to be final because
the document sent is not a document that
legally qualifies as an "invoice". In this case,
Article 6 of the Turkish Code of Obligations
(TCO) numbered 60982 is activated. Article
6 of the TCO is as follows:

“If the proposer does not have to wait for
a clear acceptance by law or the nature of
the business or the situation, the contract is
deemed to have been established if the pro-
posal is not rejected in an appropriate time.”

Hence, when one party sends an invoice to
the opposing party without a contract, if the
opposing party does not object to this invoice
or pays the amount specified in the invoice, it
might be concluded that a contract has been
implicitly established between the parties.
Sometimes, in business relations established
between parties, there may be a tradition
that silence is considered acceptance, and,
according to the rule of honesty, silence can

Yukaridaki bilgiler dogrultusunda, taraflar
arasinda bir sdzlesme olmamasina ragmen
fatura duzenlemesi ve bu faturanin 6denme-
si ve faturaniniceriginin kabul edilmesi taraf-
lar arasinda gecerli bir s6zlesmenin varligina
delil olmayacaktir. Bir bagka ifadeyle, fatura
tek basina akdi iliskinin ispatina elverigli de-
gildir?’. Faturayi duzenleyen taraf bu s6zles-
menin varligini ispat ile yakumluadar.

Ayrica, taraflarin arasinda bir s6zlesme olma-
dan, fatura adinda gonderilen belge, fatura
niteliginde degil, sartlanni tasidigi takdir-
de bir icap (6neri) niteliginde olabilir?®. Bu
bakimdan, taraflar arasinda gecerli bir s6z-
lesme olmadan gonderilen faturaya suresi
icinde itiraz edilmemesi durumunda, yuka-
rida bahsedilen faturanin igerigi kesinlesmis
sayillmayacaktir. Cunku gonderilen belge
hukuki anlamda “fatura” niteligini tagtyan bir
belge degildir. Bu durumda 6098 sayili Turk
Borglar Kanunu'nun (“TBK”)?° 6. maddesi
devreye girecektir. TBK'nin 6. maddesi asa-
gidaki sekildedir:

“Oneren, kanun veya isin 6zelligi ya da duru-
mun geregi acik bir kabulu beklemek zorun-
da degilse, dneri uygun bir strede reddedil-
medigi takdirde, sdzlesme kurulmus sayilir.”

Buradan hareketle, s6zlesme olmadan bir
taraf diger tarafa bir fatura gonderdiginde,
diger taraf bu faturaya suresi igerisinde itiraz
etmez veya faturada belirtilen tutan 6der ise
taraflar arasinda zimnen bir sézlesme ku-
ruldugu sonucuna varilabilir. Bazen taraflar
arasinda yerlesmis is iligskilerinde susmanin
kabul sayilacagi yonunde teamul olusmus
olabilir, durustluk kuralina gére de susma
kabul yerine gecebilir®®. Ancak faturanin
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be considered acceptance®. However, in de-
termining whether an invoice has the nature
of requisition and whether an objection to the
invoice gives rise to a contractual relationship
between the parties, the conditions of the situ-
ation, the rule of honesty or whether there is a
custom between the parties should be exam-
ined separately for each event.

B. Delay Interest

Anotherimplementation that emerges in prac-
tice and leads to a difference of opinion in
doctrine and judicial decisions is the records
of delay interest on invoices. There is no defi-
nition in Turkish legislation regarding delay
interest. The Turkish Language Association
defines delay as “the period, deadline, delay
for the performance of a job or the payment of
adebt”. In this respect, delay interest might be
defined as the additional receivable added to
the original receivable if the cost of the goods
sold or the service provided is not paid on
time. In addition, the Supreme Court defines
delay interest as “the addition imposed on
the cost of the goods after a certain maturity
against the possibility of late payment of the
cost of the goods to the debtor”®".

The issue that causes a difference of opinion
on delay interest is whether the provision on
the delay interest is finalized if the provisions
regarding the delay interest are included in
the invoice but not included in the agree-
ment and the opposing party does not ob-
ject to the invoice. The point to be examined
here is whether the delay interest shown on
the invoice is among the matters that should
beincludedinthe content of the invoice. There
are many decisions of the Supreme Court on
this subject. The most important is “Decision
of the Supreme Court Jurisprudence Unifica-
tion Law General Assembly dated 27.06.2003
with 2001/1 basis and 2003/1 decision”. This
decision stipulates that:

-In order for the party who issued the invoice
to benefit from the presumption mentioned
in Article 21/2 of the TCC?, there should be
a contractual relationship between the issu-
er of the invoice and the party to whom the
invoice is issued, and the invoice should be
regulated in relation to the execution of the
relevant contract,

- Since an invoice is related to the fulfilment
phase of a contract, the presumption regu-
lated in Article 21/2 of the TCC might only
be implemented on matters that are nor-
mally in relation to the fulfilment phase
of the contract, such as the type, num-

icap niteliginin ve tarafin faturaya itiraz et-
memesinin taraflar arasinda sozlesmesel
bir iliskiye vucut verip vermeyecegdinin be-
lirlenmesine iliskin olarak; durumun sartlari,
durustluk kurali veya taraflarin arasinda bir
teamulun olup olmadigi g6z énune alinarak
her olay bakimindan ayr ayr incelenmesi
gerekmektedir.

B. Vade Farki

Uygulamada ortaya ¢ikan ve ogreti ile yargi
kararlarinda gorus aynligina yol agan uy-
gulamalardan bir digeri de faturadaki vade
farkina iliskin kayitlardir. Vade farkina iliskin
mevzuatimizda bir tanima rastlanmamakta-
dir. Turk Dil Kurumu’na goére vade “bir isin
yapilmasi veya bir borcun 6denmesi icin ta-
ninan sure, muhlet, mehil” olarak tanimlan-
migtir. Bu bakimdan, vade farki, satilan mal
veya verilen hizmet bedelinin zamaninda
odenmemesi halinde asil alacaga eklenen
ilave alacak olarak tanimlanabilir. Ayrica,
Yargitay vade farkini “borgluya mal bedeli-
nin ge¢c 6denmesi imkanina karsilik belirli
bir vadeden sonra mal bedeline yuklenen
ilave” olarak tanimlamistir®’,

Vade farkinda gorus ayriligi yasanilan husus,
sOzlesmede kararlastiilmamasina ragmen
faturada vade farkina iliskin hukumlere yer
verilmesi ve karsl tarafin bu faturaya suresi
icerisinde itiraz etmemesi halinde vade farki-
na iliskin hukmun de kesinlesip kesinlesme-
digine iliskindir. Burada incelenmesi gere-
ken husus, faturada gosterilen vade farkinin
faturanin iceriginde yer almasi gereken hu-
suslardan olup olmadigidir. Bu konuda Yar-
gitay’'in bircok karari bulunmaktadir. Bunlar-
dan en 6nemlisi Yargitay ictihadi Birlestirme
Hukuk Genel Kurulu’nun 27.06.20083 tarihli
2001/1 esas ve 2003/1 karar sayili kararidir.

Faturada belirtilen vade farkina iliskin go-
ras ayriliklarini sona erdirmek icin Yargitay
ictihadi Birlestirme Hukuk Genel Kuruly,
27.06.2003 tarihli 2001/1 esas ve 2003/1 ka-
rar numarali kararini vermistir. ilgili kararda;

- Faturayi duzenleyen tarafin, TTK'nin 21/2.32
maddesinde anilan karineden yararlanabil-
mesi icin fatura tanzim edenle, adina fatura
tanzim edilen arasinda s6zlesmesel bir iligki
bulunmasi ve faturanin ilgili s6zlesmenin ifa-
siyla ilgili olarak duzenlenmesi gerektigi,

- Fatura so6zlesmenin ifa safhasiyla ilgili oldu-
gu icin TTK'nin 21/2. maddesinde duzenle-
nen karinenin ancak sozlesmenin ifa safha-
siyla ilgili olarak faturada yer almasi olagan
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THE CONCEPT OF INVOICES AND RELATED LEGAL ISSUES

ber, and price of goods sold,

- If the records not in place at the stage
of establishment of a contract change
the contract and aggravate the situation
for the opposing party are later included
in the invoice, accepting these records
from the obligatory and ordinary content
of the invoice shall be contrary to the
form of the relevant regulation as well as
its purpose even if it is not objected by
the addressee,

- Therefore, since the invoice was not ob-
jected within the legal period, it was de-
cided that the delay interest could not be
requested.

We also agree with this decision of the Su-
preme Court, dated 27.06.2003, with the
principal number 2001/1 and decision
number 2003/1. To include an issue in the
invoice that is not decided by the parties
to the contract is an act that may harm the
flow of commercial life. It may damage the
reliability of commercial life in the country
if such a record benefits from the presump-
tion in Article 21/2 of the TCC. In addition,
although the parties may not have agreed
on a delay interest in the contract, the par-
ty who declared that he/she shall apply a
delay interest on the invoice, and if he/she
benefits from the presumption stated in Ar-
ticle 21/2 of the TCC, the contract between
the parties will have been changed unilater-
ally. For these reasons, we find the decision
of the joint chambers of the Supreme Court
above appropriate.

It should also be stated that there are also au-
thors in the doctrine who disagree with the De-
cision of the Joint Chambers of the Supreme
Court and the opinion explained above. The dis-
senting opinion of the relevant Supreme Court
decision argued that the delay interest was a
price difference that arose because one of the
parties performed its action later than the other
party, and it was argued that it was not a default
interest but an element of the price®. Dictum ac-
cepting delay interest as an element of the price
is of the opinion that the record regarding the de-
lay interest shall fall within the scope of the pre-
sumption of 21/2 TCC, even if the delay interest
is reflected in the invoice due to the fact that, in
Article 230 of the TPL, the amount is counted as
one of the ordinary elements of an invoice.

sayilan satilan malin cinsi veya yapilan isin
adedi, tury, bedeli gibi hususlara iliskin ola-
rak uygulama alani bulabileceg;,

- Sozlesmenin kurulusu asamasinda basta
var olmayip, sézlesmeyi degistiren ve diger
tarafin durumunu agirlastiran kayitlarin son-
radan faturaya konulmasi durumunda -ki
buna muhatabinca itiraz edilmese dahi- bu
kayitlanin faturanin zorunlu ve olagan iceri-
ginden kabul edilmesi, ilgili duzenlemenin
sekline oldugu kadar amacina da aykir du-
secegdive

- Dolayisiyla faturaya yasal surede itiraz edil-
mediginden bahisle vade farkinin isteneme-
yecegi hukme baglanmistir.

Biz de Yargitay''n yukarida anlatilan
27.06.2003 tarihli 2001/1 esas ve 2003/1
karar numarall kararina katilmaktayiz. S6z-
lesmede taraflarca kararlastirnlmayan bir hu-
susa faturada yer verilmesi, basli basina ticari
hayatin akisina zarar verebilecek bir harekettir.
Bununla birlikte, boylesi bir hususun, zamanin-
da itiraz edilmemesi sebebiyle TTK'nin 21/2.
maddesinde belirtilen karineden yararlandi-
rilmasi Ulkedeki ticari hayatin guvenirligini ze-
deleyebilecektir. Ayrica, taraflarca s6zlesmede
vade farki kararlastinlmadigi halde faturayi du-
zenleyen tarafin faturada vade farki uygulaya-
cagini belirtmesi ve bunun TTK'nin 21/2. mad-
desinde belirtilen karineden faydalandirilmasi,
bizi taraflar arasindaki sdzlesmenin tek tarafli
olarak degistirildigi sonucuna ulastirabilecek-
tir. Bu sebeplerden dolay, Yargitay'in yukarida
anilan ictihadi birlestirme kararini isabetli bul-
maktayiz.

Ayrica belirtmek gerekir ki, 6gretide Yargitay
ictinadi Birlestirme Karari ile kabul edilen ve
yukarida agiklanan goruse katilmayan yazar-
lar da bulunmaktadir. ilgili Yargitay kararinin
karsl oy yazisinda vade farkinin taraflardan
birinin edimini diger tarafa gore daha sonra
ifa edecek olmasindan dolayi ortaya cikan
bedel farki oldugundan bahsedilerek temer-
rut faizi niteliginde olmadig), bedelin bir un-
suru oldugu savunulmustur®. Vade farkini
bedelin bir unsuru olarak kabul eden gorus,
VUK'un 230. maddesinde bedelin, faturanin
olagan unsurlarindan biri olarak sayildigin-
dan bahisle faturaya vade farki yansitilmis
olsa bile, vade farkina iliskin kaydin TTK'nin
21/2 hukmundeki karinenin uygulama alani-
na girecegi kanaatindedir.
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C. Storage of an Invoice

In the event of a dispute between the
parties, it is very important to conclude
the dispute clearly and to keep the in-
voices issued by the merchants for the
security of commercial life. Also, keeping
invoices is important for the proper audit
of taxpayers. For this reason, there are
provisions regarding the storage of in-
voices both in the TPL and the TCC.

According to Article 64/2 of the TCC, a mer-
chant is obliged to keep a photocopy, car-
bon copy, microfiche, computer record or
similar written copy of all documents sent
regarding her/his business in written, visual
or electronic form. In addition, in subpara-
graph (d) of Article 82/1 of the TCC, refer-
ence is made to Article 64/1 of the TCC and it
is regulated in Article 82/5 of the TCC that the
relevant documents shall be kept for ten years.
Article 64/1 of the TCC regulates that every
merchant must keep a commercial book. It is
also regulated that merchants should keep
the relevant books, commercial transactions
and the economic and financial status of their
commercial enterprise, their debt and receiv-
able relations and the results obtained in each
accounting period in such a way as to give an
idea to the TCC and third party experts of their
activities and financial status. In line with these
provisions, each merchant is obliged to keep
invoices for ten years in accordance with the
provisions mentioned above.

In addition, those who are obliged to keep
books according to the TPL pursuant to Ar-
ticle 253 of the TPL are obliged to keep the
books and documents written in the third
part for five years. In this respect, although a
shorter period is stipulated than in the TCC,
taxpayers are obliged to keep invoices for
five years under the TPL.

D. Loss of an Invoice

Actions to be taken by merchants in the
case of loss of an invoice are regulated in
Article 82/7 of the TCC. According to this, if
the books and documents that a merchant
is obliged to keep are lost by reason of di-
saster, such as fire, flood or earthquake, or
theft, the relevant merchant must request a

C. Faturanin Saklanmasi

Taraflar arasinda herhangi bir uyusmazlik gikma-
st halinde uyusmaziigin net olarak sonuglandirnl-
masi ve ticari hayatin guvenligi bakimindan tacir-
ler tarafindan duzenlenen faturalann saklanmasi
oldukga 6nem arz etmektedir. Ayrica, faturalarin
saklanmasi vergi mukelleflerinin dogru bir se-
kilde denetlenmesi agisindan da 6nemlidir. Bu
sebeple, hem VUK'ta hem de TTK'da faturalarin
saklanmasina iliskin hukdmler bulunmaktadir.

TTK'nin 64/2. maddesine gore tacir, igsletme-
si ile ilgili gonderilen her turlt belgenin fo-
tokopi, karbonlu kopya, mikrofis, bilgisayar
kaydi veya benzer sekildeki bir kopyasini
yazili, gorsel veya elektronik ortamda sak-
lamakla yukumluaduar. Ayrica, TTK'nin 82/1.
maddesinin (d) bendinde ise TTK'nin 64/1.
maddesine atifta bulunulmus ve TTK'nin
82/5. maddesinde ilgili belgelerin on yil su-
reyle saklanacag duzenlenmistir. TTK'nin
64/1. maddesinde ise her tacirin ticari def-
terlerini tutmak ve ilgili defterlerde ticari is-
lemleriyle ticari isletmesinin iktisadi ve mali
durumunu, borg¢ ve alacak iligkilerini ve her
hesap donemi icinde elde edilen neticeleri
TTK'ya ve uguncu kisi uzmanlarca makul bir
sUrede gerceklestirdikleri incelemeler so-
nucunda igletmenin faaliyetleri ve finansal
durumu hakkinda fikir verilecek sekilde tut-
masi gerektigi duzenlenmistir. Bu huktumler
dogrultusunda, her tacir faturalari on yil stre
boyunca yukarida bahsedilen hukumlere
uygun olarak tutmakla yukumladur.

Bunlara ek olarak, VUK'un 253. maddesin-
de VUK’a gore defter tutma mecburiyetinde
olanlar tuttuklan defterlerle t¢tuncu kisimda
yazili vesikalari bes yil boyunca saklamakla
yukamludurler. Bu bakimdan, her ne kadar
TTK'dan daha kisa bir stre éngértulmusse
de, VUK kapsaminda mukellefler faturalarn
bes yil boyunca saklamakla yakumludurler.

D. Faturanin Zayi Olmasi

Faturanin kaybolmasi durumunda tacirle-
rin buna karsi almasi gereken aksiyonlar
TTK'nin 82/7. maddesinde duzenlenmisgtir.
Buna gore, bir tacirin saklamakla yakumlu
oldugu defterler ve belgeler; yangin, su bas-
kini veya yer sarsintisi gibi bir afet veya hir-
sizlik sebebiyle ve TTK'nin 82/5. maddesin-
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THE CONCEPT OF INVOICES AND RELATED LEGAL ISSUES

loss certificate from the court of the place
where the commercial enterprise is located
within fifteen days from the date of learning of
the loss, a time period specified in Article 82/5
of the TCC. The relevant fifteen-day period is
a foreclosure®*. According to the doctrine and
judicial decisions, a merchant might not bene-
fit from this right if he/she is at fault regarding
the loss of the relevant documents®.

E. Correction of an Invoice

Pursuant to Article 217 of the TPL, incorrect-
ly written numbers and words in books and
records can be corrected by crossing out
the incorrect words or numerals and writ-
ing the corrections to the top or side of the
relevant section. In this respect, if there is an
incorrect expression (faults in specifying the
price, wrong type of goods, etc.) in an invoice,
it might be corrected by crossing out the in-
correct statement, so that the false statement
remains shown, and writing the correction at
the top or side of the relevant section.

F. Cancellation of an Invoice

There is no provision in Turkish legislation
regarding the cancellation of an invoice.
However, in the ordinary flow of business
life, an invoice may need to be cancelled.
This gap could be filled by drawing a dou-
ble line sideways on the invoice to be can-
celled, writing “CANCELLED” between the
lines and signing the relevant invoice?.

de belirtilen sure igerisinde “ziyaa” ugrarsa,
ilgili tacir ziyar 6grendigi tarinten itibaren on
bes gun icerisinde ticari igsletmesinin bulun-
dugu yer mahkemesinden kendisine zayi
belgesi verilmesini isteyebilir. ilgili on bes
gunluk sure, hak dusurucu nitelikte bir su-
redir®%. Ogreti ve yargi kararlarina gore tacir,
ilgili belgelerin zayi olmasinda kusurlu oldu-
gu hallerde bu haktan faydalanamaz®.

E. Faturanin Diizeltilmesi

VUK'un 217. maddesine gore defter ve ka-
yitlarda yanlis yazilan rakam ve yazilar ancak
yanlis yazilan rakam ve yazi okunacak sekil-
de ustu cizilmek ve Ust veya yan veyahut
ilgili bulundugu bolgeye dogrusu yazilmak
suretiyle duzeltilebilir. Bu dogrultuda, fatu-
ralarda yanlis bir ifadenin (bedelin belirtil-
mesinde hata yapilmasi, yanlis mal cinsinin
yazilmasl vs.) bulunmasi halinde yanlis ifa-
denin Ustu yine ayni yanlis ifade okunacak
sekilde Ustu cizilmek ve ilgili yere dogrusu
yazilmak suretiyle duzeltilebilir.

F. Faturanin iptali

Faturanin iptaline iliskin mevzuatimizda bir
hukum bulunmamaktadir. Ancak, ticari ha-
yatin olagan akiginda bir faturanin iptal edil-
mesine ihtiya¢ duyulabilir. Bu bosluk o6greti-
de iptal edilecek faturanin yanlamasina cift
cizgi gizilerek, gizgiler arasina “iPTAL" yazila-
rak ve ilgili fatura imzalanarak doldurulmaya
calisilmigtirse.
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V. FALSE INVOICES

Just like invoices, a false invoice (known
in practice as a “nylon invoice”)% is not de-
fined in Turkish legislation. The origin of the
word false is Persian and has the meaning
of “made by imitating the original, imitated
for deceit, fake, invented, not real”®, In this
context, a false invoice could be defined as
an invoice issued without any commercial
or legal relationship between the parties or
without any exchange of goods or services
between the parties®.

Penal provisions regarding false invoices are
regulated under Article 359 of the TPL. Sub-
clause (a) of Article 359 of the TPL regulates
“books and records which are kept and sub-
ject to the obligation to be stored and sub-
mitted according to tax laws". Correspond-
ingly, sub-clause (b) of Article 359 of the TPL
includes a regulation regarding the books

V.SAHTE FATURA

Tipki faturada oldugu gibi “sahte fatura” da
(uygulamadaki adiyla “naylon fatura)®” mevzu-
atimizda tanimlanmis degildir. Sahte kelimesinin
kokeni Farsca olup “Aslina benzetilerek yapilmis,
aldatmak amaciyla taklit edilmis olan, duzme,
uydurma, gercek olmayan,” gibi anlamlara gel-
mektedir®, Bu baglamda sahte fatura, taraflar
arasinda herhangi bir ticari veya hukuki iliski bu-
lunmaksizin veyahut taraflar arasinda herhangi
bir mal veya hizmet alisverisi olmadan duzenle-
nen fatura olarak tanimlanabilir*®.

Sahte faturaya iliskin cezai hukumler
VUK'un 359. maddesinde duzenlenmis-
tir. VUK'un 359. maddesinin (a) bendinde
“vergi kanunlarina gore tutulan ve saklan-
ma ve ibraz mecburiyeti bulunan defter
ve kayitlara” iliskin hakam yer almaktadir.
Ayni sekilde, VUK'un 359. maddesinin (b)
bendinde de vergi kanunlarina gore tu-

According to the doctrine and judicial decisions, a merchant might
not benefit from this right if he/she is at fault regarding the loss of

the relevant documents.

Ogreti ve yargr kararlarina gore tacir, ilgili belgelerin zayi
olmasinda kusurlu oldugu hallerde bu haktan faydalanamaz.

and records which are kept and are subject
to the obligation to be stored and submitted
according to tax laws. The subject matter of
Article 359 of the TPL is provisions regarding
the purchase and sale of goods and services
regulated between Articles 229 and 240 of
the TPL. In this respect, even though it is not
defined under the TPL nor expressly stated
under Article 359 of the TPL, it is evaluated in
the doctrine that Article 359 of the TPL should
also be applied to false invoices*.

The first paragraph of sub-clause (a) Article
359 of the TPL regulates that those who (i)
make calculation and accounting frauds

tulan ve saklanma ve ibraz mecburiyeti
bulunan defter, kayit ve belgelere iliskin
duzenleme yer almaktadir. VUK'un 359.
maddesinin konusu VUK'un 229 ila 240.
maddeleri arasinda duzenlenen mal veya
hizmet alim-satimina iliskin hukumlerdir.
Bu bakimdan, her ne kadar VUK'ta tanim-
lanmasa da ve VUK'un 359. maddesinde
acikca belirtilmese de, 6gretide VUK'un
359. maddesinin sahte faturalara da uygu-
lanmasi gerektigi degerlendirilmektedir.

VUK'un 359. maddesinin (a) bendinin ilk
fikrasinda vergi kanunlarina gore tutulan ve
saklanma ve ibraz mecburiyeti bulunan def-
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in books and records which are kept and
subject to the obligation to be stored and
submitted according to tax laws, (i) open
accounts on behalf of people who are not
real or not related to the transaction subject
to the record, or (iii) record the calculations
and transactions required to be recorded in
books completely or partially to other books,
documents or recording mediums will be
sentenced to eighteen months to three
years of imprisonment. Correspondingly, itis
stated under the second paragraph of sub-
clause (a) of Article 359 of the TPL that those
who (i) falsify, (ii) conceal the books, records
and documents which are kept and subject
to the obligation to be stored and submitted
according to tax laws or (iii) prepare or use
misleading documents in terms of their con-
tent will be sentenced to between eighteen
months and three years of imprisonment.

In addition to sub-clause (a) of Article 359 of
the TPL, sub-clause (b) of Article 359 of the
TPL states that those who (i) destroy books,
records and documents which are kept and
subject to the obligation to be stored and
submitted according to tax laws, (ii) destroy
book pages and replace them with other
pages, (iii) draft the original or the copy of
the documents completely or partially false,
or (iv) use those documents will be sen-
tenced to between three and five years of
imprisonment.

ter ve kayitlarda; (i) hesap ve muhasebe hi-
leleri yapan, (ii) gercek olmayan veya kayda
konu islemlerle ilgisi bulunmayan kisiler adi-
na hesaplar acanlar veya (iii) defterlere kaydi
gereken hesap ve islemleri vergi matrahinin
azaltilmasi sonucunu doguracak sekilde
tamamen veya kismen baska defter, belge
veya diger kayit ortamlarina kaydedenler
hakkinda on sekiz aydan u¢ yila kadar ha-
pis cezasina hukmedilecedi duzenlenmistir.
Ayni sekilde, VUK'un 359. maddesinin (a)
bendinin ikinci fikrasinda vergi kanunlarina
gore tutulan ve saklanma ve ibraz mecbu-
riyeti bulunan defter, kayit ve belgeleri; (i)
tahrif edenler, (i) gizleyenler veya (i) muh-
teviyati itibariyle yaniltici belge duzenleyen-
ler veya bu belgeleri kullananlar hakkinda
da ayni sekilde on sekiz aydan ¢ yila kadar
hapis cezasina hukmedilecegi kaleme alin-
mistir.

VUK'un 359. maddesinin (a) bendine ek ola-
rak, VUK'un 359. maddesinin (b) bendinde
ise vergi kanunlarina gore tutulan ve sak-
lanma ve ibraz mecburiyeti bulunan defter,
kayit ve belgeleri; (i) yok edenler, (i) defter
sahifelerini yok ederek yerine baska yaprak
koyanlar veya hi¢ koymayanlar, (iii) belge-
lerin asil veya suretlerini tamamen veya kis-
men sahte olarak duzenleyenler veya (iv) bu
belgeleri kullananlarin ise t¢ yildan bes yila
kadar hapis cezasi ile cezalandinlacag belir-
tilmistir.
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It is clear that different crimes and penalties
are mentioned in sub-clauses (a) and (b) of
Article 359 of the TPL regarding false invoic-
es. In this respect, determination of which
acts will be evaluated under which clause is
important as a requirement of the principle
of legality in crime and punishment.

The doctrine accepts that misleading doc-
uments are regulated under the second
paragraph of sub-clause (a) of Article 359
of the TPL and false documents are regu-
lated under sub-clause (b) of Article 359 of
the TPL*'. Documents are false when these
documents are issued as if there is a rela-
tionship between the parties without there
being a legal or commercial relationship,
and documents are misleading when there
is an existing legal or commercial relation-
ship between the parties but the content of
the relationship is expressed differently*2. In
terms of invoices, cases where an invoice is
issued without the existence of any relation-
ship between the parties, will be evaluated
within sub-clause (a) of Article 359 of the
TPL. However, if the existing relationship be-
tween the parties is not stated correctly, for
example stating the cost of the goods or the
service incorrectly or stating a seat has been
sold when actually a cabinet was sold, sub-
clause (b) of Article 359 of TPL is applied.

As a matter of fact, false invoices have oth-
er legal consequences besides those under
the TPL. For example, paragraph 3 of Article
222 of the CCP regulates that merchants’
commercial books can be used as an evi-
dence in favor of the owner in commercial
cases. However, paragraph 2 of Article 222
of the CCP states that commercial books
should be kept completely and duly in or-
der to be used as an evidence in favor of the
owner. Since documents such as invoices
constitute the basis of the records in com-
mercial books*, if the records are entered
in the commercial books based on false in-
voices, this may be considered a violation
of paragraph 2 of Article 222 of the CCP
and the opportunity to use the commercial
books in favor of the owner as an evidence
may be eliminated.

Finally, in addition to failure to use the com-
mercial books as an evidence, there are

Goruldugu uzere, sahte faturaya iliskin ola-
rak VUK'un 359. maddesinin (a) ile (b) ben-
dinde farkli suc ve cezalardan bahsedilmek-
tedir. Bu bakimdan, hangi fiillerin hangi bent
altinda degerlendirileceginin belirlenmesi
sug¢ ve cezada kanunilik ilkesinin geregi ola-
rak 6nem arz etmektedir.

Ogretide, VUK'un 359. maddesinin (a) ben-
dinin ikinci fikrasinda yaniltici belgeden ve
VUK'un 359. maddesinin (b) bendinde ise
sahte belgeden bahsedildigi kabul edilmek-
tedir*'. Taraflar arasinda hicbir hukuki veya
ticari iliski bulunmamasina ragmen sanki bir
iliski varmig gibi duzenlenen belgeler sahte
belge ve taraflar arasinda hukuki veya tica-
ri bir iliski bulunmasina ragmen bu iligkinin
icerigi hakkinda farkli durumlarin yer almasi
halinde ise yaniltici belge s6z konusudur2.
Fatura nezdinde ise, e{er taraflar arasinda
hicbir iliski bulunmamasina ragmen taraflar-
dan birinin bir fatura duzenlemesi halinde
bu durum VUK'un 359. maddesinin (a) ben-
di kapsaminda degerlendirilecek iken, taraf-
lar arasinda bir iliskinin mevcudiyeti olmasi-
na ragmen bu iliskinin mahiyetinin faturaya
dogru bir sekilde yansitilmamasi halinde,
ornegin faturada malin veya hizmetin be-
delinin yanlis gosterilmesi veya aslinda bir
dolap satilmig iken koltuk satilmig gibi gos-
terilmesi, VUK'un 359. maddesinin (b) bendi
uygulama alani bulacaktir.

Nitekim sahte faturanin VUK disinda baska
hukuki sonuglar da bulunmaktadir. Orne-
gin, HMK'nin 222. maddesinin 3. fikrasinda
ticari davalarda tacirlerin defterlerinin sahibi
lehine delil olarak kullanilabilecegi duzen-
lenmistir. Ancak, HMK'nin 222. maddesinin
2. fikrasinda ilgili defterlerin sahibi lehine
delil olarak kullanilabilmesi icin ticari def-
terlerin eksiksiz ve usulune uygun olarak
tutulmasi gerektigi belirtilmistir. Fatura gibi
belgeler ticari defterlerde yer alan kayitla-
rnn dayanagini olusturdugundan, sahte
faturaya dayanilarak ticari defterlere kayit
girilmesi halinde bu durum HMK'nin 222.
maddesinin 2. fikrasinin ihlali olarak deger-
lendirilebilecek ve ilgili ticari defterin sahibi
lehine delil olarak kullanilabilmesi olanagi
ortadan kalkabilecektir.

Son olarak, ticari defterin delil olarak kullani-
lamamasina ek olarak sahte faturanin taksirli
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other sanctions regarding false invoices
such as negligent bankruptcy claims, rejec-
tion of concordat requests, cancellation of
an investment incentive certificate (if any),
and exposure to various financial sanctions
due to the cancellation of such a certificate,
a possible ban of the relevant person from
public tenders, prohibition of the person
concerned from performing public duties,
and a ban from certain professions such as
advocacy, notary, and medicine.

VI. CONCLUSION

An invoice is an important document in
terms of documenting goods sold or ser-
vices provided, taxation of these services,
and verification of the goods sold or ser-
vices provided by merchants in the rapid
flow of commercial life. Although an invoice
is a document frequently encountered in
practice, the gaps emerging from insuffi-
cient regulations regarding invoices are be-
ing filled with Supreme Court decisions and
doctrinal opinions in practice. In addition to
its legal characteristics and conclusive force,
invoices issued without the existence of a
relationship between the parties, records re-
garding delay interest, actions related to the
maintenance of the invoice, and efforts to
benefit from false invoices in practice shows
that the invoice is a document which guides
commercial life. Regulations regarding such
an important document should be made
fully and clearly in the law. With clearer reg-
ulations from the legislator, the differences
of opinion which arise in practice could be
eliminated.

»

iflas iddiasinin gindeme gelmesi, konkorda-
to talebinin reddi, yatinm tesvik belgesi var
ise bu belgenin iptali ve bu belgenin iptali
sebebiyle cesitli maddi yaptirnmlara maruz
kalinmasi, ilgili kisinin kamu ihalelerine ka-
tiiminin yasaklanmasi ihtimalinin gandeme
gelmesi, ilgili kisinin kamu gorevlerini icra
etmekten yasaklanmasi ve avukatlik, no-
terlik, hekimlik gibi bazi mesleklerden men
edilmek gibi diger yaptinmlari da bulunmak-
tadir.

VI. SONUC

Fatura; ticari hayatin hizli akisinda tacirle-
rin sattiklan mal ya da sunduklarn hizmetin
belgelendirilmesi, bu hizmetlerin vergilen-
dirilmesi ve de cikan uyusmazliklarda ma-
lin satildigl ya da hizmetin sunuldugunun
kanitlanmasi agisindan 6nemli bir belgedir.
Faturanin uygulamada sik sik karsilasilan bir
belge olmasina ragmen, kanunlarda fatura-
ya dair yetersiz duzenlemeler sebebiyle olu-
san bosluklar uygulamada Yargitay kararlari
ve doktrin gorusleri ile doldurulmaktadir. Fa-
turanin hukuki niteligi ve ispat gicunun yani
sira uygulamada taraflar arasinda herhangi
bir iliski olmadan bile fatura duzenlenmesi,
vade farkina iliskin kayitlar, faturanin muha-
fazasi ile ilgili aksiyonlar ile sahte fatura ile
menfaat saglama cabalari, faturanin ticari
hayata yon veren bir belge oldugunu gos-
termektedir. Bu kadar 6nemli bir belge ile
ilgili duzenlemelerin kanunlarda tam ve net
olarak yapilmasi gerekmektedir. Kanun ko-
yucunun daha net duzenlemeleri ile birlikte
uygulamada ortaya ¢ikan gorus ayriliklari da
giderilebilecektir.
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