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ABSTRACT

In today’s developing and transforming conjuncture,
disputes between parties have gained an internation-
al dimension and the implementation of judgements
made in different legal orders has become an import-
ant issue. Under ordinary conditions, disputes be-
tween parties are resolved and carried out under the
law of the country where the dispute arises. However,
due to the increase in interaction between countries,
it has become necessary to implement judicial deci-
sions rendered in one countries in other countries. As
aresult, evenif a dispute involving foreign elements is
resolved by a national judicial body, that judgement
has an effect in the countries where the parties to the
dispute are resident. Judgements rendered by for-
eign judicial bodies have legal consequences in an-
other country only after the recognition and enforce-
ment procedure has been executed by the country’s
authorities. How the recognition and enforcement will
be carried out, the procedures it will be subject to, and
the resulting consequences become understood in
accordance with the legal rules of the relevant coun-
try. In order for a foreign judicial judgement to take
effect in Turkey, the enforcement and recognition of
the judgement is necessary. This article discussed
the way in which judgements rendered by foreign ju-
dicial bodies can be enforced in Turkey and the con-
sequences of that enforcement, and the conditions
under which the enforcement process take place.
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OZET

Gelisen ve donusen konjonkturde taraflar arasindaki
uyusmazliklar uluslararasi bir boyut kazanmig ve fark-
Il hukuk duzenlerinde farkli kararlann uygulanmasi
onemli bir husus haline gelmistir. Olagan sartlarda ta-
raflar arasinda ortaya cikan uyusmazligin yine uyus-
mazligin ¢iktigr tlke hukuku tahtinda ¢ozume kavustu-
rulup icra kabiliyeti kazanmasi saglanmaktadir. Ancak
Ulkeler arasinda etkilesimin artmasi sebebi ile farkli tl-
kelerde verilenyargi organi kararlarnin baska tlkelerde
de uygulanmasi ihtiyaci meydana gelmistir. Yabancilik
unsuru igeren uyusmazliklann ortaya ¢ikmasi netice-
sinde; yabancilik unsuru iceren bir uyusmazlik ulusal
bir yargl organinca ¢dzulse dahi yargilama sonucu
tesis edilen hukmun, uyusmazligin tarafi olan kisilerin
mukim oldugu ulkelerde de etki dogurmasi artik zorun-
lu bir hal almistir. Yabanci yargi organlarinca tesis edilen
kararlarin baska bir Ulkede hukuki sonu¢ dogurmasiise
ancak o ulke makamlarinca tanima ve tenfiz prosedu-
ru isletildikten sonra mumkun olmaktadir. Tanima ve
tenfizin ne sekilde gerceklestirilecedi, hangi usullere
tabi olacagl ve sonuclar, ilgili ulkenin hukuk kurallar
dogrultusunda anlam kazanmaktadir. Usulune uygun
olarak yabanci bir tlkede verilmis olan yargi organi ka-
rarinin Turkiye'de hukum ifade edebilmesi ve uygula-
nabilmesiicin bu kararin Turkiye'de taninmasi ve tenfizi
gerekmektedir. isbu makalede yabanci yargi organlar
tarafindan verilen kararlann Turkiye'de ne sekilde tenfiz
edilebilecegi ve stz konusu tenfizin sonuglari ele alina-
cak olup, tenfiz isleminin hangi sartlarin gerceklesmesi
halinde gergeklesecedi Uzerinde durulacaktir.
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In order for judgements made in a foreign country to have effect in Turkey, the relevant

ENFORCEMENT OF FOREIGN JUDGEMENTS IN TURKEY

decisions must be subject to a recognition or enforcement procedure in Turkish courts.

Yabanc1 bir iilkede verilen kararlarin Tiirkiye’de etki dogurmasi icin, ilgili kararlarin Tiirk
mahkemelerinde tanima veya tenfiz prosediiriine tabi tutulmasi gerekmektedir.

4

FOOTNOTE

1 Aysel Celikel, B. Bahadir Erdem,
International Private Law, 15th Edition,
Istanbul 2017, p. 649

2 Official Gazette numbered 26728 and
dated 12/12/2007.

I.INTRODUCTION

Judgements rendered by judicial bodies
and arbitration proceedings are considered
to fall within the scope of the sovereign right
of the country where the relevant decisions
are made’, and normally only have effect
within the boundaries of the law to which
they are subject or the country where the
decision is made. In order for judgements
made in a foreign country to have effect in
Turkey, the relevant decisions must be sub-
ject to a recognition or enforcement proce-
dure in Turkish courts.

Decisions rendered by foreign judicial bod-
ies have to be recognized and/or enforced
by a national court in order to form a final
judgment in Turkish law. Article 50 of In-
ternational Private and Procedural Law No.
57182 (IPPL) is regulated that,

“Enforcement of court decrees rendered by for-
eign courts in the course of civil lawsuits in Tur-
key which are final pursuant to the law of that
foreign state shall be subject to the enforcement
decision of the competent Turkish court.”

Again, Article 58 of IPPL provides that “A
foreign court decree may serve as a defin-
itive evidence or final judgment, provid-
ed that the court decides that the foreign
court decree fulfills the conditions of en-
forcement.”

I. GiRiS

Yargl organlarn ve tahkim yargilamasinda
hakemler tarafindan verilen kararlar, ilgili ka-
rarlarin verildikleri ulkenin egemenlik hakki
kapsaminda degerlendirilmekte’ ve normal
sartlarda yalnizca tabi olduklari hukuk veya
ilgili kararin verildigi ulke sinirlari igerisinde
etki dogurabilmektedir. Yabanci bir tlkede
verilen kararlarin Turkiye'de etki dogurmasi
icin, ilgili kararlarin Turk mahkemelerinde ta-
nima veya tenfiz prosedurine tabi tutulmasi
gerekmektedir.

Yabanci yargi organlarinca alinmis kararlara
dayanarak, Turk Hukuku'nda kesin hukim
niteligine haiz bir karar olusturulabilmesi
icin bir ulusal mahkemenin ilgili karar tani-
masli ve/ veya tenfiz etmesi gerekmektedir.
5718 sayili Milletlerarasi Ozel Hukuk ve Usul
Hukuku Hakkinda Kanun'un? (“MOHUK")
50. maddesi:

“Yabanci mahkemelerden hukuk davalarina
iliskin olarak verilmis ve o devlet kanunlari-
na gore kesinlesmis bulunan ilamlann Tur-
kiye'de icra olunabilmesi yetkili Tark mah-
kemesi tarafindan tenfiz karar verilmesine
bagldir.”

seklinde duzenlenmistir. Yine MOHUK'un
58. maddesi: “Yabanci mahkeme ildaminin
kesin delil veya kesin hukum olarak kabul
edilebilmesi yabanci ilamin tenfiz sartlarni
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As a rule, foreign courts and/or referee
judgements, unless there is a special
international agreement between Tur-
key and the country concerned, without
being subject to any recognition and en-
forcement procedures do not have effect
in Turkey. How recognition and enforce-
ment are carried out and its conditions
are basically stipulated in IPPL in Turkish
law. Article 1 of IPPL makes the following
provision:

(1) This Act regulates the law applica-
ble to private law transactions and rela-
tions that contain a foreign element, the
international jurisdiction of the Turkish
courts, and the recognition and enforce-
ment of foreign judgments.

(2) Provisions of international conventions
to which the Republic of Turkey is a signato-
ry are reserved.

According to clause 2 of Article 1 of
IPPL, a Turkish court is obliged to pri-
marily apply the provisions in interna-
tional agreements to which the Repub-
lic of Turkey is a party to through IPPL
provisions. While deciding a decision,
if the conditions concerning the rec-
ognition and enforcement of foreign
court judgements are more aggravated
than those in IPPL, Turkish courts must
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tasidiginin mahkemece tespitine baglidir”
hakmunu haizdir.

Yabanci mahkeme ve/ veya hakem kararlari-
nin, ilgili ulke ile Turkiye arasinda 6zel bir mil-
letlerarasi antlasma olmadikca, herhangi bir
tanima ve tenfiz prosedurune tabi kilinmak-
sizin Turkiye'de etki dogurmasi kural olarak
mumkun olmayacaktir. Tanima ve tenfizin
ne sekilde gerceklestirilecegi ve sartlar Turk
Hukuku'nda temel olarak MOHUK'ta 6ngo-
ralmektedir. MOHUK'un 1. maddesi asag-
daki hukmu haizdir:

“(1) Yabancilik unsuru taslyan 6zel hukuka
iliskin islem ve iligkilerde uygulanacak hu-
kuk, Tark mahkemelerinin milletlerarasi yet-
kisi, yabanci kararlarin taninmasi ve tenfizi
bu Kanunla duzenlenmistir.

(2) Turkiye Cumhuriyetinin taraf oldugu
milletlerarasi s6zlesme hukumleri sakli-
dir.”

MOHUK'un 1. maddesinin 2. fikrasi uyarinca
Turk mahkemesi, Turkiye Cumbhuriyeti'nin
taraf oldugu milletlerarasi sozlesmelerde
yer alan hukumleri MOHUK huakamlerine
gore oncelikli olarak uygulamakla yukum-
ladar. Turkiye Cumhuriyeti'nin taraf oldugu
uluslararasi anlagsmalarda yabanci mahke-
me kararlarinin taninmasi ve tenfizine iligkin
MOHUK'da ongorulen kosullardan daha
agir kosullar ongorulayor ise MOHUK'un

| MAKALELER

A

1 Aysel Celikel, B. Bahadir Erdem,
Milletlerarasi Ozel Hukuk, 15. Basl, istan-
bul 2017, s. 649

DiPNOT

2 26728 sayili ve 12/12/2007 tarihli
Resmi Gazete.
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primarily take account of international
agreements to which the Republic of
Turkey is a party, as per clause 2 of Ar-
ticle 1 of IPPL3.

The Turkish court is only authorized to de-
cide whether the recognition and enforce-
ment conditions stipulated in international
agreements or law are fulfilled. In addition
to the recognition and enforcement require-
ments in the legislation, it is out of question for
the Turkish court hearing the case to exercise
its own discretionary power and decide ac-
cording to other criteria“. In the Turkish legal
system, it is not possible to examine the accu-
racy of the foreign court and arbitrator judge-
ments which are the subject of recognition or
enforcement in terms of merits. In other words,
the judge does not examine whether the law
applied to the foreign judgement subject to
recognition or enforcement is chosen correct-
ly, whether it is applied correctly, or whether
the evidence is properly assessed®. This rule
is referred to in the doctrine as the prohibition
of revision. Pursuant to the principle of prohibi-
tion of revision, once a judgement is rendered
in a foreign court due to the nature of the rec-
ognition and enforcement decisions, it is not
possible to examine whether the judgement
was made correctly or incorrectly in Turkish
courts®. The judgement rendered by a foreign
judicial body is examined by the Turkish court
within the framework of the conditions spec-
ified in IPPL. In the following sections, this
article reviews recognition and enforcement
institutions and their prerequisites, issues re-
lated to the procedure of recognition and en-
forcement cases, and, lastly, issues regarding
the conditions under which recognition and
enforcement cannot be carried out.

I1. RECOGNITION
AND ENFORCEMENT
INSTITUTIONS

As previously stated, in order for a judge-
ment rendered by a foreign judicial body
to acquire the effect of final judgement and
conclusive evidence in Turkey, the judge-
ment must be recognized or enforced by
the Turkish courts. In practice, although a
joint request is made for "recognition and
enforcement” of foreign judgements, the
two concepts have different qualities and
consequences.

Recognition means the nationalization of a
judgement rendered by a foreign judicial bodly.

1. maddesinin 2. fikrasi uyarinca Turk mah-
kemesinin karar verirken oncelikle Turkiye
Cumhuriyeti’'nin taraf oldugu uluslararasi
anlasmalari esas almasi gerekmektedir®.

Tuark mahkemesi yalnizca milletlerarasi
anlasmalarda veya kanunda o6ngorulen
tanima ve tenfiz sartlarinin gerceklesip
gerceklesmedigine dair bir takdirde bu-
lunmaya vyetkilidir. Mevzuattaki tanima
ve tenfiz sartlarina ek olarak davayi géren
Turk mahkemesinin kendi takdir yetkisi-
ni kullanmasi ve bagkaca o6l¢utlere gore
karar vermesi s6z konusu degildir®. Turk
Hukuk sisteminde tanima veya tenfize
konu olan yabanci mahkeme ve hakem
kararinin esas yonunden dogrulugunun
incelenmesi de s6z konusu degildir. Di-
ger bir anlatimla, hakim; tanima veya ten-
fize konu olan yabanci karara uygulanan
hukukun dogru secilip secilmedigini,
dogru uygulanip uygulanmadigini, de-
lillerin dogru takdir edilip edilmedigini
incelemez®. Bu kural, doktrinde revizyon
yasagi ismiyle anilir. Revizyon yasagi
prensibi uyarinca; tanima ve tenfiz ka-
rarlarinin niteligi geregi yabanci mahke-
mede karar verilmesi sonrasinda, kararin
dogru veya yanlis verildiginin incelemesi
Tuark mahkemelerinde yapilamayacaktir®.
Yabanci yargi organlarinca verilen karar,
MOHUK'da belirtilen sartlar dairesinde
Turk mahkemesince incelenecektir. isbu
makalede oncelikli olarak tanima ve ten-
fiz muessesleri ve 6n sartlari ardindan ta-
nima ve tenfiz davalarinin usultne iligkin
hususlar ve son olarak tanima ve tenfizin
hangi hallerde gerceklestirilemeyecegi-
ne iliskin hususlar u¢ temel baslik altinda
asagidaki bolumlerde incelenecektir.

II. TANIMA VE TENFiz
MUESSESELERI

Yukardaki bélumde de ifade edildigi Uzere,
yabanci bir ulke yargl oraninca verilen
bir kararin Turkiye'de kesin hukim ve ke-
sin delil etkisi kazanabilmesi icin verilen
kararin Turk mahkemelerince taninmasi
veya tenfiz edilmesi gereklidir. Uygu-
lamada yabanci mahkeme kararlarinin
“taninmasi ve tenfizi” icin birlikte talepte
bulunulmakla birlikte, bu iki muessese
birbirinden farkli niteliklere ve sonuclara
sahiptir.

Tanima, yabanci bir yargl organinca ve-
rilen kararin millilestirilmesi demektir.
Bu sayede taninan karar, i¢c hukukta ve-
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This means that the recognized judgement
becomes equivalent to a court verdict given in
domestic law’. Enforcement, on the other hand,
ensures that the foreign judgement is subject
to enforcement action in the country where it
is executed; recognition alone does not ensure
the execution of the given judgment. Therefore,
in cases where the execution of a judgment is
required, an enforcement decision is required as
well as recognitioné.

While the basic content of recognition is the
constitutive cases and declaratory actions, the
basic content of enforcement is the actions for
performance®. In this respect, it is possible to
recognize only the determination part of a court
judgement that is a verdict of performance™.
In a judgement of the relevant foreign judicial
body, there may be provisions of a constitutive
nature in addition to the provisions that will be
subject to enforcement. In such a case, instead
of enforcement, the constitutive part of the
judgment may be subject to recognition. How-
ever, for this, the person making the request
must have a legal benefit. For example, as a
result of a divorce case, alimony and custody
decisions in the nature of performance given
together with the divorce provision constitute
the subject of the enforcement, while the con-
stitutive divorce decision constitutes the sub-
ject of recognition. Therefore, the beneficiary
of the relevant recognition and/or enforcement
can only request recognition of the divorce
decision™. Thus, the provision regarding the
recognition of the judgement rendered by the
foreign judicial body has the power of conclu-
sive evidence and final judgment in Turkish
law. Enforcement also allows the execution of
the provision in the nature of performance in
domestic law.

A. Conditions of Recognition and
Enforcement

The conditions of recognition and enforce-
ment of foreign judicial decisions regulated
in IPPL are divided into two: prerequisites
and essential conditions. These conditions
are the same for recognition and enforce-
ment, except for in separate cases. This dis-
crete situation is based on reciprocity'2 The
judge and/or court that makes a decision on
recognition and enforcement checks wheth-
er the conditions sought in the relevant leg-
islation and IPPL, especially Articles 54 and
58 of IPPL, are fulfilled. Therefore, if they are
fulfilled, the relevant court decides on rec-
ognition and enforcement. In addition, while
examining the conditions of recognition and
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rilmis mahkeme ilami ile es deger hale
gelmektedir’. Tenfiz ise, yabanci mahke-
me kararinin tenfiz edilen tlkede de icra
muamelesine tabi olmasini saglarken; ta-
nima, verilen hukmun icrasini tek basina
saglamayacaktir. Bu yuzden hukmun ic-
rasinin gerektigi durumlarda, tanimanin
yaninda tenfiz karari da gerekmektedir®.

Tanima muessesesinin temel ihtivasini in-
sai ve tespit davalan olusturmakta iken,
tenfiz muessesesinin temel ihtivasini eda
davalari olusturmaktadir®. Bu minvalde de
eda hukmu olan bir mahkeme kararinin sa-
dece tespit kisminin taninmasi mdmkun-
dur™. ilgili yabanci yargi organi kararinda
tenfize konu olacak hukumlerin yaninda
ingai nitelikte hukumler de olabilecektir.
Boyle bir durumda, tenfiz yerine hukmun
ingai nitelikteki kismi tanima davasina
konu olabilecektir. Ancak bunun igin is-
temde bulunan kisinin hukuki menfaatinin
bulunmasi gerekir. Ornek vermek gerekir-
se; bosanma davasi sonucunda bosanma
hukmu ile birlikte verilen eda niteligindeki
nafaka ve velayet kararlar tenfizin konu-
sunu olustururken, insai nitelikteki bosan-
ma karari tanimanin konusunu olusturur.
Dolayisiyla ilgili tanima ve/ veya tenfiz ile
ilgili menfaat sahibi kisi, sadece bosanma
kararinin taninmasini talep edebilecektir™.
Boylece yabanci yargl organi tarafindan
verilen kararin taninmasi ile ilgili hukum,
Turk Hukuku’'nda kesin delil ve kesin hu-
kam kuvvetini haiz olur. Tenfiz, ayrica eda
niteligindeki hakmun i¢ hukukta icrasina
imkan verir.

A. Tanima ve Tenfizin Kosullari

MOHUK'ta duizenlenen yabanci yargi organi
kararlarinin taninmasi ve tenfizi mekanizma-
larinin sartlari, 6n sartlar ile asli sartlar olmak
Uzere ikiye ayrilmaktadir. Tanima ve tenfiz
karari verilebilmesi icin aranan bu sartlar,
bir ayrik durum hari¢ olmak tzere tanima
ve tenfiz muesseseleri i¢in ayni niteliktedir.
Bu ayrik durum ise karsiliklilik esasidir. Ta-
nima ve tenfiz kararini verecek olan hakim
ve/ veya mahkeme, MOHUK'un 54. ve 58.
maddeleri basta olmak Uzere ilgili mevzuat
ve MOHUK'ta aranan kosullarin yerine ge-
tirilip getirilmedigini kontrol edecektir. Bu
nedenle; MOHUK ve ilgili mevzuatta aranan
kosullarin yerine getirilmesi durumunda ilgi-
li mahkeme, tanima ve tenfiz karari verecek-
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enforcement, the relevant court does not ex-
amine the merits of the decision made by the
foreign judicial body whose enforcement is
sought, pursuant to the prohibition of "revi-
sion”, which we emphasized in the previous
section. Additionally, the judgement of the
foreign judicial body whose recognition
and/or enforcement request is rejected by
the relevant court due to the failure to fulfill
the conditions sought in Articles 54 and 58
of IPPL can always be presented to Turkish
courts as discretionary evidence™.

1. Prerequisites for Recognition

tir. Ek olarak, ilgili mahkeme tanima ve tenfiz
kosullarini incelerken, yukaridaki boélumde
de vurguladigimiz “revision” yasagi gered;i,
tenfizi istenen yabanci yargi organ tarafin-
dan verilen kararin esasina iliskin inceleme-
de bulunmayacaktir. Ayrica, MOHUK'un 54.
ve 58 maddelerinde aranan kosullarn yeri-
ne getirilmemesi nedeniyle ilgili mahkeme-
ce tanima ve/ veya tenfiz talebi reddedilen
yabanci yargi organi karari, her zaman Turk
mahkemelerine takdiri delil olarak da sunu-
labilecektir™.

1. Tanima ve Tenfizin On Kosullari

and Enforcement

The prerequisites for recognition and en-
forcement are regulated in Article 50 of IPPL.
Pursuant to this regulation, in order for a
Turkish court to decide on recognition or en-
forcement, there must first of all be a judge-
ment rendered by foreign judicial bodies re-
garding a civil case and the judgement must
be finalized in accordance with the laws of
the foreign state in which the judgement
was rendered. Accordingly, the said regula-
tion has the following provision:

(1) Enforcement of court decrees rendered
by foreign courts in the course of civil law-
suits in Turkey which are final pursuant to
the law of that foreign state shall be subject
to the enforcement decision of the compe-
tent Turkish court.

(2) An enforcement decision may also be

MOHUK’un 50. maddesinde tanima ve
tenfizin 6n kosullari duzenlenmistir. Bu
duzenleme uyarinca Turk mahkemesi-
nin tanima veya tenfiz karari verebilme-
si icin oncelikle yabanci yargi organla-
rinca hukuk davalarina iliskin verilmis
bir kararin olmasi ve s6z konusu kara-
rin, kararin verildigi yabanci devlet ka-
nunlarina gore kesinlesmis bulunmasi
gerekmektedir. Buna goére s6z konusu
duzenleme asagidaki hukmu haizdir:
“(1) Yabanci mahkemelerden hukuk
davalarina iliskin olarak verilmis ve o
devlet kanunlarina gore kesinlesmis
bulunan ilamlarin Turkiye'de icra olu-
nabilmesi yetkili Turk mahkemesi tara-
findan tenfiz karari verilmesine bagli-
dir.

(2) Yabanci mahkemelerin ceza ilam-
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requested with regard to judgments on per-
sonal rights stipulated in the court decrees
of foreign criminal courts.

In this context, the preconditions of recog-
nition and enforcement are examined in the
following sections.

a. Existence of a Court Decree in
the Course of a Civil Lawsuit

Article 50 of IPPL does not include whether
the judgement of the foreign judicial body
is a judgement rendered by civil, criminal
or administrative courts. What is sought
is whether the content and subject of the
judgement of foreign origin is a dispute that
only concerns private law.

IPPL states that a judicial decisions of for-
eign origin should be a direct court decision.
In this context, recognition and enforcement
of decisions made by the administrative au-
thorities within the scope of IPPL are, in prin-
ciple, not possible. Although the concept of
the court will be determined according to
the law of the country where the enforce-
ment decision is requested, this authority is
also required to be a court in the country of
enforcement™. In addition, non-judicial de-
cisions in a foreign country may be subject
to determination’. As a result, according to
this law, it may not be possible to recognize
and enforce decisions made by administra-
tive authorities.

b. Finalization of the Relevant
Judgement of the Judicial Body

Another prerequisite for a decision of recog-
nition and enforcement by a Turkish court
is that the relevant judgement is final ac-
cording to the law of the country where the
judgement was rendered. As a matter of fact,
it is not appropriate to request enforcement
of ajudgement that has not been finalized in
the country where the judgement was ren-
dered, and the said request will be rejected
in accordance with Article 50 of IPPL,

The finalization of a judicial decision of for-
eign origin should be evaluated from two
angles. The first is material certainty, the
other is formal certainty. Material certainty
means that the relevant dispute is resolved
definitively and can no longer be subject-
ed to another case with the same parties,
subject, and cause. Formal certainty, on
the other hand, is that an objection can no

YABANCI MAHKEME KARARLARININ TURKIYE'DE TENFizi

larinda yer alan kisisel haklarla ilgili
hukumler hakkinda da tenfiz karari is-
tenebilir.”

Bu kapsamda, tanima ve tenfiz muesse-
selerinin 6n kosullari asagidaki baslik-
larda incelenecektir.

a. Hukuk Davasina iligkin Verilmis
Bir Mahkeme ilami Olmasi

MOHUK'un 50. madde diizenlemesi, yaban-
ci yargl organi kararinin hukuk, ceza veya
idari mahkemelerce verilmis bir karar olup
olmadigina yer vermemis, ilgili yabanci men-
seli kararin ihtiva ve konusunun yalnizca
6zel hukuku ilgilendiren bir uyusmazlik olup
olmamasini aramistir.

MOHUK uyarinca ilgili yabanci mense-
li yargi kararinin dogrudan mahkeme
karari olmasi gerektigi belirtilmistir. Bu
kapsamda, idari makamlarca verilen
kararlarin MOHUK kapsaminda tanin-
masi ve tenfizi kural olarak mumkun
degildir. Mahkeme kavrami, tenfizi is-
tenen kararin verildigi ulke hukukuna
gore belirlenecek olsa da, bu makamin
tenfiz ulkesince de mahkeme olmasi
aranir'. Ayrica yabanci ulkede adli ni-
telikte olmayan kararlar tespite konu
olabilecektir'. Sonuc olarak, idari ma-
kamlarca verilen kararlarin bu Kanuna
gore tanima ve tenfizi mumkun olmaya-
bilmektedir.

b. ilgili Yargi Organi Kararinin
Kesinlesmesi

Turk mahkemesi tarafindan tanima ve
tenfiz kararinin verilmesinde diger bir
on sart ise, ilgili kararin verildigi ulke
hukukuna gore ilgili kararin kesinles-
mis olmasidir. Nitekim henuz kararin
verildigi ulkede dahi kesinlesmemis
olan bir kararin tenfizinin istenmesi
uygun olmayacak ve s6z konusu talep
MOHUK'un 50. maddesi uyarinda red-
dedilecektir®,

Yabanci menseli yargi kararnnin kesinlesme-
si iki acidan degerlendirilmelidir. Bunlardan
ilki maddi kesinlik, digeri ise sekli kesinliktir.
Maddi kesinlik, ilgili uyusmazligin kesin ola-
rak ¢cozulmesi olup, artik; taraflan, konusu
ve sebebi ayni olan bir baska davaya konu
edilememesi anlamina gelmektedir. Sekli
kesinlik ise, olagan kanun yollarinin hepsi-
nin tuketilmesi nedeniyle, artik bir itirazin
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longer be submitted because all the usual
legal remedies have been exhausted. There-
fore, formal certainty should be considered
the settlement of the case not the dispute. In
the doctrine, it is a matter of debate whether
the meaning of finalization of the relevant for-
eign origin decision should be understood as
material certainty or formal certainty, and it is
considered that formal certainty is sufficient™’.

2. Essential Conditions of
Recognition and Enforcement

The essential conditions regarding recog-
nition and enforcement of a foreign jugde-
ment are stipulated in Article 54 of IPPL.
Article 58 regulates recognition. In this Arti-
cle, reference is made to Article 54 of IPPL,
and only the reciprocity requirement in sub-
clause 54/1-a, which is one of the essential
conditions of the enforcement institution, is
not sought in the recognition process. In this
context, Articles 54 and 58 of IPPL provide
for the following:

ARTICLE 54-(1) The competent court shall
render enforcement subject to the following
conditions:

a) Existence of an agreement, on a reciprocal
basis between the Republic of Turkey and the
state where the court decision is given or a de
facto practice or a provision of law enabling
the authorization of the execution of final de-
cisions given by a Turkish court in that state,
b) The judgment must have been given on
matters not falling within the exclusive jurisdic-
tion of the Turkish courts or, in condition of be-
ing contested by the defendant, the judgment
must not have been given by a state court
which has accepted himself competent even
if there is not a real relation between the court
and the subject or the parties of the lawsuit,

¢) The court decree shall not openly be con-
trary to public order,

d) The person against whom enforcement is
requested was not duly summoned pursuant
to the laws of that foreign state or to the court
that has given the judgment, or was not repre-
sented before that court, or the court decree
was not pronounced in his/her absence or
by a default judgment in a manner contrary
to these laws, and the person has not object-
ed to the exequatur based on the foregoing
grounds before the Turkish court.

ARTICLE 58-(1) A foreign court decree may
serve as a definitive evidence or final judg-
ment, provided that the court decides that
the foreign court decree fulfills the condi-
tions of enforcement. Subparagraph (a) of
Article 54 shall not apply to recognition.

yapilamamasi mahiyetindedir. Dolayisiyla
sekli kesinlikte uyusmazlik degil, davanin
son bulmasi olarak degerlendirilmelidir.
Ogretide ilgili yabanci menseli yargi organi
kararinin kesinlesmis olmasindan maksadin
maddi kesinlik mi yoksa sekli kesinlik mi ola-
rak anlasilmasi gerektigi hususu tartigsma ko-
nusu olup, seklen kesinligin yeterli oldugu
degerlendirilmektedir™.

2. Tanima ve Tenfizin Asli Kosullari

Yabanci mahkeme kararinin tanima ve
tenfizine iliskin asli kosullar, MOHUK'un
54. maddesinde ongoérulmustur. Tani-
manin duzenlendigi 58. maddede, MO-
HUK'un 54. maddesine atif yapilmakta
olup, tenfiz muessesesinin asli sartlarin-
dan sadece 54/1-a bendindeki karsilikli-
ik sarti tanima surecinde aranmayacak-
tir. Bu kapsamda MOHUK'un 54. ve 58.
maddeleri asagidaki hukumleri haizdir:
“MADDE 54 - (1) Yetkili mahkeme tenfiz
kararini asagidaki sartlar dahilinde verir:
a) Turkiye Cumhuriyeti ile ilamin verildi-
gi devlet arasinda karsiliklilik esasina da-
yanan bir anlagsma yahut o devlette Turk
mahkemelerinden verilmis ilamlarin ten-
fizini mumkun kilan bir kanun hakmanun
veya fiili uygulamanin bulunmasi.

b) ilamin, Turk mahkemelerinin munhasir
yetkisine girmeyen bir konuda verilmis
olmasi veya davalinin itiraz etmesi sar-
tiyla ilamin, dava konusu veya taraflar-
la gercek bir iligkisi bulunmadigi halde
kendisine yetki taniyan bir devlet mah-
kemesince verilmis olmamasi.

c) Hukmun kamu duzenine acikga aykiri
bulunmamasi.

¢) O yer kanunlar uyarinca, kendisine
karsi tenfiz istenen kisinin hukmu veren
mahkemeye usuline uygun bir sekilde
cagrilmamis veya o mahkemede tem-
sil edilmemis yahut bu kanunlara aykiri
bir sekilde giyabinda veya yoklugunda
hukam verilmis ve bu kisinin yukarida-
ki hususlardan birine dayanarak tenfiz
istemine karsi Turk mahkemesine itiraz
etmemis olmasl.”

“MADDE 58 - (1) Yabanci mahkeme ila-
minin kesin delil veya kesin hukam ola-
rak kabul edilebilmesi yabanci ilamin
tenfiz sartlarini tasidiginin mahkemece
tespitine baglidir. Tanimada 54 uncu
maddenin birinci fikrasinin (a) bendi uy-
gulanmaz.

(2) inhtilafsiz kaza kararlarinin taninmasi
da ayni hukme tabidir.

(3) Yabanci mahkeme ilamina dayanila-
rak Turkiye'de idari bir islemin yapilma-
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(2) The same article shall apply to the recog-
nition of undisputed court decrees.

(3) The same procedure shall apply in con-
cluding an administrative transaction based
on a foreign court decree.

The essential conditions of recognition and
enforcement are reviewed in the following
sections.

a. Repicrocity (Mutuality)

By being regulating widely, the reciprocity
principle, foreseen only for enforcement of a
judgement rendered by foreign judicial bod-
ies, accepts contractual, legal, and de facto
reciprocity. In addition, although there is a
contract or legal reciprocity, if the decision
for enforcement does not have a de facto
application in the country where the judge-
ment was rendered, it cannot be enforced
since the principle of reciprocity is not ful-
filled'®. In addition, although there is a legal
or contractual reciprocity in the relevant
country, the absence of any application may
not constitute an obstacle to enforcement
since there is as yet no such request. The
principle of reciprocity is examined ex officio
by the court. While examining the principle
of reciprocity, the court compares the con-
ditions in the country where the decision
is requested with the conditions sought in
Turkish law and if it determines that a heavi-
er enforcement requirement than Turkish
law is required, it may decide to reject the
request for enforcement since the principle
of reciprocity has not been fulfilled.

b. The Judgment Must have been
Given on matters not Falling
Within the Exclusive Jurisdiction
of the Turkish Courts

The definite jurisdiction concept regulated
in domestic law and the exclusive jurisdic-
tion concept regulated in IPPL are of a dif-
ferent nature. While exclusive jurisdiction
stated in IPPL should be understood as the
related dispute is necessarily to be resolved
by Turkish judiciary, some of the rules of ju-
risdiction accepted as definitive jurisdiction
regulate that the related dispute has to be re-
solved in Turkey. Therefore, while evaluating
the scope of the exclusive jurisdiction stipulat-
ed in IPPL as the recognition and enforcement
barrier, this issue should be taken into con-
sideration. The court is obliged to examine ex
officio whether the condition reviewed under
this heading is fulfilled or not™.

YABANCI MAHKEME KARARLARININ TURKIYE'DE TENFiZi

sinda da ayni usul uygulanir.”

Tanima ve tenfiz muesseselerinin asli
kosullarn asagidaki basliklarda incelene-
cektir.

a. Mutekabiliyet (Karsiliklilik)

Sadece yabanci yargi organlarinca ve-
rilen kararlarinin tenfizi icin 6ngorulen
karsiliklilik esasi, genis bir sekilde du-
zenlenerek; sozlesmesel, kanuni ve fiili
karsilikliig kabul etmistir. Bu hususlarin
yani sira sozlesme veya kanuni karsi-
liklilik olmasina ragmen, tenfizi istenen
kararin verildigi ulkede fiili bir uygula-
masi yok ise, karsiliklilik esasi yerine ge-
tirilmediginden tenfiz edilemeyecektir.
Bunun yaninda ilgili ulkede kanuni veya
sozlesmesel karsiliklilik esasi bulunma-
sina ragmen, henluz bu yonde bir talep
olmadigindan herhangi bir uygulama-
nin olmamasi, tenfize engel bir durum
teskil etmeyebilecektir’®,  Karsiliklilik
esasl mahkemece re'sen incelenecektir.
Mahkeme; karsiliklilik esasini incelerken,
tenfizi istenen kararin verildigi tlkedeki
sartlarla, Turk Hukuku’'nda aranan sart-
lari kiyaslayacak ve Tuark Hukuku'ndan
daha agir bir tenfiz sarti gerektigini tespit
ederse, karsiliklilik esasi gerceklesmedi-
ginden, tenfiz talebinin reddine karar ve-
rebilecektir.

b. Tirk Mahkemelerinin Minhasir
Yetkisine Girmeyen Bir Konuda
Karar Verilmis Olmasi

ic hukukta duzenlenen kesin yetki kavrami
ile MOHUK'ta duzenlenen munhasir yetki
kavramlari birbirinden farkli niteliktedir. MO-
HUK'ta ifade edilen munhasir yetkiden anla-
silmasi gereken, ilgili uyusmazligin mutlaka
Turk yargisinca gorulmesi gerektigi iken, i¢
hukuktaki kesin yetki olarak kabul edilen
yetki kurallarinin bir kismi, ilgili uyusmazligin
mutlaka Tuarkiye'de goérulmesini duzenle-
memektedir. Bu yuzden, MOHUKta tanima
ve tenfiz engeli olarak 6ngoérulen munha-
sir yetkinin kapsami degerlendirilirken, bu
husus dikkate alinarak yorum yapilmalidir.
Mahkeme igsbu baslik altinda incelenen ko-
sulun gerceklesip gerceklesmedigini re'sen
incelemekle yukumladur.
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In this context, it also falls under exclusive ju-
risdiction in terms of international procedur-
al law due to it having to be heard in Turkey
because of the jurisdiction rule regarding
the court of the place where the property
is located in actions in rem and the public
nature of the jurisdiction rule in bankruptcy
cases?.

c. The Foreign Judgment Must
not be Rendered by a Court Using
Excessive Jurisdiction

In principle, each state determines the in-
ternational jurisdiction of its court. In this
respect, there is no internationally valid juris-
diction rule. However, while regulating this
authority in the relevant state law, there are
some drawbacks to the subjective rules that
it imposes just to authorize its own court.
However, as is known, a dispute involving
a foreign element may result in more than
one country authorizing itself. On the other
hand, when regulating the international ju-
risdiction of their courts, states must deter-
mine this jurisdiction according to objective
criteria. Otherwise, the jurisdiction rules will
cause the defendant to move away from the
natural judge. As a matter of fact, this situa-
tion may constitute a violation of the princi-
ple of fairness?".

IPPL does not allow this matter and stipu-
lates that a foreign court authorizing itself
without an objective connection with the
subject of the dispute as an enforcement ob-
stacle. Accordingly, in the cases where the
decision of foreign origin requested for en-
forcement that was rendered without a sub-
stantial connection with the subject and par-
ties of the dispute is applied for enforcement
in Turkey and the objection of excessive ju-
risdiction is submitted by the defendant, the
Turkish court will be able to examine this
issue. Here, contrary to other enforcement
obstacles, the judge will examine this issue
if the defendant has an objection in this di-
rection, not ex officio?2

d. The Judgement Shall not Openly
be Contrary to Public Order

Ajudgement is a decision that ends a dispute
between parties as a result of a lawsuit?®. While
IPPL looks for the judgement not to contradict
the Turkish public order as a barrier to recog-
nition and enforcement, it has kept this in a
narrower scope than the public order regu-

Bu kapsamda i¢ hukukta duzenlenen, Turki-
ye'deki tasinmazin aynina iliskin davalarda,
tasinmazin bulundugu yer mahkemesine
iliskin yetki kurali ile iflas davalarinda yet-
kinin de kamusal niteligi geregi, mutlaka
Turkiye'de gorulmesi gerektiginden, millet-
lerarasi usul hukuku anlaminda da munhasir
yetkiye girmektedir®.

c. Kararin Askin Yetkili
Mahkemeden Verilmemis Olmasi

Kural olarak her devlet, kendi mahkeme-
sinin milletlerarasi yetkisini kendisi belir-
lemektedir. Bu agidan uluslararasi alanda
gecerli olan bir yetki kurali mevcut degil-
dir. Bununla birlikte bu yetkinin ilgili devlet
hukukunda duzenlenirken sirf kendi mah-
kemesini de yetkili kilmak i¢in getirdigi
subjektif kurallarin birtakim sakincalari bu-
lunmaktadir. Ancak bilindigi uzere, yaban-
cilik unsuru iceren bir uyusmazlik, birden
fazla ulkenin kendisini yetkili kilmasi sonu-
cunu dogurabilir. Ancak devletlerin, ken-
di mahkemelerinin milletlerarasi yetkisini
duzenlerken, bu yetkiyi objektif kriterlere
gore belirlemesi gerekir. Aksi durumda
yetki kurallari, davalinin tabii hakiminden
uzaklagsmasina neden olacaktir. Nitekim
bu durum, hakkaniyet ilkesine de aykirilik
teskil edebilecektir?".

MOHUK da bu hususa musaade etmemis
ve yabanci ulke mahkemesinin, uyus-
mazlik konusuyla objektif bir bag olma-
dan kendisini yetkili kilmasini, bir tenfiz
engeli olarak 6ngoérmustar. Buna gore
tenfizi istenen yabanci menseli kararin
verildigi ulkenin, uyusmazligin konusu
ve taraflarn ile arasinda esasli bir bag
olmadan gordugu davalarin Turkiye'de
tenfizi istenmesi durumunda ve davali-
nin da askin yetki itirazini ileri surmesi
halinde, Turk mahkemesi bu hususu in-
celeyebilecektir. Burada diger tenfiz en-
gellerinin aksine hakim re'sen degil, da-
valinin bu yénde bir itirazi olmasi halinde
bu hususu inceleyecektir?2.

d. Hikmun Tark Kamu Dlzenine
Acikca Aykiri Olmamasi

Hukum, dava sonucunda taraflarin uyus-
mazligini sona erdiren bir karardir?2, MOHUK,
tanima ve tenfiz engeli olarak hukmun Turk
kamu duzenine aykir olmamasini ararken,
bunu kanunlar ihtilafinda duzenlenen MO-
HUK'un 5. maddesinde duzenlenen kamu
duzeninden daha dar kapsamda tutmustur.
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lated in Article 5 of IPPL, which is regulated
in the conflict of laws. While here, in the event
that the judgement whose recognition and
enforcement is requested is accepted, the
effects of the relevant judgement on Turkish
public order are considered in relation to in-
conveniences that may occur in Turkish pub-
lic order, if a foreign law is applied to a dispute
in a lawsuit lodged in Turkey.

Although there is no clear definition of the
concept of public order, what should be un-
derstood from the public order is that it should
not be contrary to the basic principles and
guidelines of Turkish law, the fundamental
rights and freedoms regulated by the Con-
stitution, and the general morality of Turkish
society?. In some cases, the execution of a
judgement rendered by a foreign judiciary
may constitute a violation of Turkish public
order. It is possible to consider such situation
in the case of export-import prohibitions valid
in Turkish law. In Turkish law, non-compliance
with directly applied rules of Turkish law in the
recognition and enforcement of foreign court
judgements is not regulated as a barrier to
enforcement. According to an opinion in the
doctring, if the decision requested for enforce-
ment is contrary to the directly applied rule of
Turkish law, this situation will also violate Turk-
ish public order, and, in this case, there may be
a situation that prevents enforcement?. How-
ever, the concepts of public order and directly
applied rules differ, and whether the violation
of the directly applied rule of Turkish law in a
foreign court judgement will be included in
the concept of public order will need to be
determined by the court according to each
concrete case?.

As can be understood, the nature of the con-
cept of public order can change. In time, new
issues may come into the scope of this con-
cept, and an issue that had previously been
seen as contrary to public order may not cur-
rently constitute a contradiction?. Therefore,
when examining the issue of public order,
the court hearing the enforcement action will
have to consider the moment of recognition
and enforcement, not the moment when the
foreign court judgement was rendered.

The issue that the court hearing the enforce-
ment action should pay attention to while
examining this requirement is whether the
provision will openly constitute a violation
of public order in the case of recognition
and enforcement. As a matter of fact, in ac-
cordance with the revision prohibition, a
Turkish judge cannot examine the merits

YABANCI MAHKEME KARARLARININ TURKIYE'DE TENFiZi

Burada tanima ve tenfizi istenen hukmun
kabul edilmesi durumunda, ilgili hukmun
Turk kamu duzeninde ortaya cikaracagi et-
kileri esas alinmig iken, kanunlar ihtilafin-
da duzenlenen kamu duzeni, Turkiye'de
acilmis olan bir davadaki uyusmazliga ya-
banci hukukun uygulanmasi halinde, Turk
kamu duzeninde olusabilecek sakincalar
ile ilgilidir.

Kamu duzeni kavraminin kesin bir tanimi
olmamakla birlikte, kamu duzeninden;
Turk Hukuku'nun temel ilke ve prensiple-
rine, Anayasa ile dlizenlenmis olan temel
hak ve ozgurlukler ile Turk toplumunun
genel ahlakina aykin olmamasi anlasil-
maktadir?%. Bazi hallerde ise yabanci yargi
organi kararinin icrasi Turk kamu duzenine
aykinlik teskil edebilecektir. Bu durumun,
ozellikle Turk Hukuku’nda gecerli olan ih-
racat-ithalat yasaklari halinde gorulmesi
mumkun olabilir. Hukukumuzda yabanci
mahkeme kararlarinin taninmasi ve tenfi-
zinde Turk Hukuku’nun dogrudan uygula-
nan kurallarina riayet edilmemesi bir tenfiz
engeli olarak duzenlenmemistir. Doktrin-
de bir goruse gore; tenfizi istenen kararin
Turk Hukuku'nun dogrudan uygulanan
kuralina aykiri olmasi halinde, bu durum
Turk kamu duzenini de ihlal edecegin-
den, bu kapsamda tenfize engel bir durum
s6z konusu olabilecektir?®. Ancak kamu
duazeni ile dogrudan uygulanan kurallar
birbirinden farkli kavramlar olup, yaban-
ci mahkeme kararinda Turk Hukuku'nun
dogrudan uygulanan kuralina aykiriigin
kamu duzeni kavramina girip girmeyece-
ginin, mahkemece somut olaya goére belir-
lenmesi gerekecektir?.

Anlasilacagi uzere kamu duzeni kavrami-
nin mahiyeti degisebilmektedir. Zaman-
la bu kavramin kapsamina yeni hususlar
girebilecegi gibi, daha 6ncesinde kamu
duzenine aykiri olarak goéralen bir husus,
halihazirda bir aykinlik teskil etmeyebilir?’.
Bu yuzden tenfiz davasini géren mahke-
menin kamu duzeni hususunu incelerken
yabanci mahkeme kararinin verildigi ani
degil, tanima ve tenfiz anini esas almasi
gerekecektir.

Tenfiz davasini goéren mahkemenin
bu sarti incelerken dikkat etmesi ge-
reken husus, hukmun tanima ve ten-
fizi halinde kamu duzenine acik¢a bir
aykirilik teskil edip etmeyecegidir. Ni-
tekim revizyon yasagi geregi Turk ha-
kimi, tenfizi istenen yabanci mahke-
me kararinin esasini inceleyemez. Bu
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of the foreign judgement requested for en-
forcement. That is why, although the appli-
cation of a different provision from Turkish
law or even the application of Turkish law
is decided in the judgement to be enforced,
the incorrect or incomplete application of
the relevant law does not constitute a rea-
son for refusal of enforcement?,

In addition, it may not be enough to look at
the provision clause in determining a violation
of public order. Besides, as an exception to
the prohibition of revision, there may be cases
where the merit and justification of the decree
should be considered. Examples include the
documents taken as a basis in the issuance of
the verdict being fake, the non-existence of a
causal link between the material facts and the
verdict, or the court being a ban reason ac-
cording to that law. As a matter of fact, since
it is not possible to determine whether the
decree clause violates public order in these
cases, it may be required to get into the mer-
it of the judgement exceptionally. This issue
should not be considered within the scope of
the revision prohibition?°.

Since these cannot acquire the effect of fi-
nal judgement and conclusive evidence in
Turkish law as long as the recognition and
enforcement decision is not given in Tur-
key, a case can be opened due to the same
dispute. If a lawsuit in Turkey has been filed
concerning the same dispute as a recog-
nition and enforcement action, ,the court
handling the dispute will have to consider
the recognition and enforcement action
as a preliminary or a prejudicial issue. If the
relevant court does not consider the en-
forcement action filed as a prejudicial issue

yuzdendir ki; Turk Hukuku’'ndan farkli
bir hukmin uygulanmasi hatta tenfi-
zi istenen kararda Turk Hukuku’'nun
uygulanmasina karar verilmesine rag-
men ilgili hukukun yanlis veya eksik
uygulanmasi, tenfizin reddiicin de bir
neden olusturmaz?s.

Ek olarak, kamu duzenine aykiriigin
tespitinde sadece hukum fikrasina ba-
kilmasi yetmeyebilir. Ayrica revizyon
yasaginin istisnasi olarak, hukmun esa-
sina, gerekcesine de bakilmasi gereken
haller olabilecegi sbéylenmektedir. Bun-
lara ornek olarak; ilamin verilmesinde
esas alinan belgelerin sahte olmasi,
maddi vakialar ile hukam fikrasi ara-
sinda illiyet baginin mevcut olmamasi,
mahkemenin o hukuka gére men sebe-
bi olmasi gibi érnekler verilebilir. Nite-
kim bu hallerde hukum fikrasinin, kamu
duzenine aykiriiginin tespiti mumkun
olamayacagindan, istisnai olarak huk-
mun esasina girilmesi gerekebilir. Bu
husus revizyon yasagi kapsaminda de-
gerlendirilmemelidir?®.

Yabanci ulke karari hakkinda Turkiye'de
tanima ve tenfiz karari alinmadigr maddet-
¢e, hukukumuzda kesin hukum ve kesin
delil etkisi olamayacagindan, ayni uyus-
mazlik nedeniyle Turkiye'de de bir dava
acilabilecektir. Eger tanima ve tenfiz da-
vasil ile birlikte, ayni uyusmazlik hakkinda
Turkiye'de de bir dava acilmis ise, boyle
bir durumda uyusmazliga bakan mah-
kemenin tanima ve tenfiz davasini bir 6n
sorun yahut bir bekletici mesele olarak
gormesi gerekecektir. ilgili mahkemenin
acilan tenfiz davasini bekletici mesele ola-
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and both cases are heard at the same time
the first finalized judgement will constitute
an obstacle to a judgement being taken
in the other court due to the effect of final
judgment. However, despite the finalized
judgement, if the other case is continued
and this judgement is finalized, this matter
will constitute the result of the restoration of
the trial under Article 375/1-g of Civil Proce-
dure Law (CPL) dated 12 January 2011 and
numbered 6100 published in the Official Ga-
zette dated February 4, 2011 and numbered
27836. In such a case, the second judge-
ment will be annuled in accordance with Ar-
ticle 380 of the CPL2C. The Turkish court will
examine ex officio whether the judgement
of foreign origin is clearly contrary to public
order or not. In addition, if a certain part of
the relevant judgement constitutes a viola-
tion of public order, the court may also give
a partial enforcement decision®’.

YABANCI MAHKEME KARARLARININ TURKIYE'DE TENFiZi

rak gérmeyip her iki davanin da ayni anda
gorulmesi halinde ise; ilk kesinlesen karar,
kesin hukum etkisi nedeniyle diger mah-
kemede bir karar verilmesine engel olustu-
racaktir. Ancak kesinlesen mahkeme kara-
rina ragmen, her nasilsa, diger davaya da
devam edilmesi ve bu kararin da kesinles-
mesi durumunda, bu husus 4 Subat 2011
tarinli ve 27836 sayili Resmi Gazete'de
yayinlanan 12 Ocak 2011 tarihli ve 6100
sayili Hukuk Muhakemeleri Kanunu'nun
("HMK") 375/1-§ maddesi tahtinda yargi-
lamanin iadesi sonucunu olusturacaktir.
Boyle bir durumda HMK'nin 380. madde-
si gereg@i ikinci hukmun iptaline karar ve-
rilir®®. Turk mahkemesi, yabanci menseli
hukmun agikga kamu duzenine aykir olup
olmamasini re'sen inceleyecektir. Ayrica il-
gili hukmun belli bir kismi kamu duzenine
aykirilik teskil ediyorsa, mahkeme kismen
tenfiz karari da verebilecektir®'.

The determination of whether the defendant's right to defence has
been violated is determined by the laws of the country where the

judgement was rendered.

Davalmin savunma hakkmm ihlal edilip edilmediginin tespiti ise,
kararmn verildigi iilkenin kanunlarmna gore belirlenecektir.

e. Compliance with Defense
Rights

Failure to comply with the right to defence
constitutes an obstacle to the enforcement
of the decision. However, IPPL examined
this condition dependent on the objection
of the person (defendant) against whom
enforcement was requested. The determi-
nation of whether the defendant's right to
defence has been violated is determined
by the laws of the country where the judge-
ment was rendered?®2,

In case of an objection by the defendant, if the
court hearing the enforcement action deter-
mines that the defendant was not duly sum-
moned according to the laws of the place where
the judgement was rendered or was not rep-
resented in that court or the judgement about

e. Savunma Haklarina Uyulmus
Olmasi

Savunma hakkina riayet edilmemis
olmasi, kararin tenfizine engel teskil
eder. Ancak MOHUK bu kosulun mah-
kemece incelenmesini, aleyhine tenfiz
istenen kisinin (davali) itirazina bagli
tutmustur. Davalinin savunma hakkinin
ihlal edilip edilmediginin tespiti ise, ka-
rarin verildigi tlkenin kanunlarina gore
belirlenecektir®2.

Davalininitirazi halinde tenfizdavasinigéren
mahkeme, kararin verildigi yer kanunlari-
na gore usulune uygun olarak cagirilma-
mis veya o mahkemede temsil edilmemis
yahut o yer kanunlarina aykiri bir sekilde
glyabinda hukam verilmis oldugunu tes-
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the defendant was rendered in their absence
contrary to the laws of that place, it will reject
the request for recognition and enforcement.
Therefore, the failure of a defendant who does
not respond to a duly notified lawsuit petition to
use this right originates from themself. This situ-
ation does not constitute a violation of the right.
However, although these conditions, which are
enumerated in clause ¢ of Article 54 of IPPL,
have not been duly done, if the defendant has
been able to use his right to defence in court, it
will no longer mean that the right to defence has
been violated. Another point that should be con-
sidered here is that since the violation of the right
to defence is only examined in accordance with
the procedural law of the court that rendered
the judgement, if there is a serious violation of
the right to defence within the scope of Turkish
procedural law, the court can reject the enforce-
ment request on the grounds of violation of
Turkish public order, ex officio without the need
for any objection®:.

In the event that the defendant objects to
the violation of his right to defence, the obli-
gation to prove the contrary will be with the
plaintiff requesting enforcement. As a matter
of fact, the defendant cannot be expected to
prove a negative situation and it is also the
plaintiff who has a legal interest in the accep-
tance of the enforcement request. Therefore, it
must be the plaintiff who proves that the right
of defence has been complied with.

I1l. PROCEDURE IN
RECOGNITION AND
ENFORCEMENT CASES

The conditions sought in recognition and
enforcement are the same, except for the
reciprocity condition, as explained in detail
in the above sections. Therefore, in a request
for enforcement, the judge will also seek ful-
filment of the reciprocity requirement. Again,
considering the conditions that IPPL seeks for
recognition and enforcement, the judge will
examine the conditions ex officio, except in
cases of excessive jurisdiction and where the
right to defence is violated. Therefore, the ob-
jections that a defendant can make are failure
to fulfil these conditions and the fulfilment of
the foreign court verdict partially or complete-

pit ederse, tanima ve tenfiz talebini red-
dedecektir. Dolayisiyla usulune uygun
olarak teblig edilen dava dilekcesine
cevap vermeyen davalinin, bu hakkini
kullanamamasi kendisinden kaynaklan-
maktadir. Bu durum hakkin ihlalini olus-
turmaz. Bununla birlikte, MOHUK'un 54
maddesinin ¢ bendinde sayilan bu sart-
lar usulune uygun yapilmamis olmasina
ragmen; davall, mahkemede savunma
hakkini kullanabilmis ise, artik savunma
hakkinin ihlal edildigi anlamina gelme-
yecektir. Burada dikkat edilmesi gereken
bir diger husus ise; savunma hakkinin
ihlali, sadece karari veren mahkemenin
usul hukukuna gore inceleneceginden,
eger ki Turk Usul Hukuku’'nun kapsami-
na giren bir savunma hakkinin agir bir se-
kilde ihlali var ise, mahkeme herhangi bir
itiraza gerek olmadan re’sen Turk kamu
duazenine aykirilik gerekgesiyle tenfiz ta-
lebini reddedebilecektir3s.

Savunma hakkinin ihlal edildigi yonun-
de davalinin itirazinin olmasi halinde,
aksinin ispati tenfiz talebinde bulunan
davacida olacaktir. Nitekim davalidan
olumsuz bir durumu ispatlamasi bekle-
nemeyecegdi gibi, tenfiz talebinin kabul
edilmesinde hukuki yarar sahibi de dava-
cidir. Dolayisiyla savunma hakkina uyul-
mus oldugunu ispat edecek taraf davaci
olmalidir.

11l. TANIMA VE TENFiz
DAVALARINDA USUL

Tanima ve tenfizde aranan kosullar yuka-
ridaki boélumlerde detaylica izah ettigimiz
Uzere karsiliklilik sarti hari¢ aynidir. Bu yuz-
den tenfiz talebinde hakim, ayrica karsilik-
lilik sartinin gerceklesmesini arayacaktir.
Yine MOHUK'un tanima ve tenfiz icin ara-
digi kosullardan; askin yetki hali ile savun-
ma hakkinin ihlal edilmesi halleri disinda,
hakim sartlar re'sen inceleyecektir. Do-
layisiyla davalinin yapabilecegi itirazlar;
bu sartlanin gerceklesmedigi ile yabanci
mahkeme ilaminin kismen veya tamamen
yerine getirilmis olmasi yahut yerine geti-
rilmesine engel bir sebebin ortaya ¢cikmasi
halleridir. Tanima ve tenfiz davalar basit
yargilama usulune tabidir. Dolayisiyla ta-
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ly, or the occurrence of a reason that prevents
it from being fulfilled. Recognition and en-
forcement cases are subject to the simple pro-
cedure of trial. Therefore, the parties state their
demands and objections in their petition and
response. In addition, every related person
with legal benefit will be able to file a recogni-
tion and enforcement action.

A. Competent and Authorized
Court

According to Article 51 of IPPL, the compe-
tent court for recognition and enforcement
cases is the first instance courts. In matters
pertaining to family law, the recognition
and enforcement case will be filed in family
courts in accordance with clause 2 of Article
4 of Establishment, Duties and Trial Proce-
dures of Family Courts Law No. 4787. Again
according to Article 51 of IPPL, The compe-
tent court is the court in the place of the de-
fendant's domicile residence if he/she does
not have a habitual residence in Turkey, or
from one of the courts in Istanbul, Ankara,
or Izmir if he/she does not have a domicile
residence in Turkey. Therefore, if there is no
objection in this regard in the defendant's
reply petition, the court of the place where
the case was filed in a place other than the
counted places will also become compe-
tent.

B. Judgement

The Turkish court can make three types of de-
cisions after examining the recognition and
enforcement conditions. First, it can reject the
request. Secondly, it can accept the request
for recognition and enforcement, and, finally,
it can partially decide on recognition and en-
forcement®s. In the event that the request is
accepted partially or completely, it shall have
the quality of final judgment and conclusive
evidence in Turkish law from the moment the
foreign court judgement is finalized. In other
words, the moment of the effect of the judge-
ment is not the moment when the judgement
of recognition and enforcement is made but the
moment when the judgement rendered by a for-
eign judicial body becomes final in its country.
Therefore, the recognized judgement will bear
legal consequences from the date of its estab-
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raflar dava ve cevap dilekcelerinde talep
ve itirazlarini belirtecektir. Ayrica tanima
ve tenfiz davasini hukuki yarari olan her
ilgili acabilecektir.

A. Gorevli ve Yetkili Mahkeme

Tanima ve tenfiz davalarinda goérevli mahke-
me, MOHUK'un 51. maddesine gore, asliye
mahkemeleridir. Aile hukukuna iliskin hu-
suslarda ise tanima tenfiz davasi 4787 sayili
Aile Mahkemelerinin Kurulus Gorev ve Yargi-
lama Usullerine Dair Kanun'un 4. maddesi-
nin 2. fikrasi uyarinca aile mahkemelerinde
acilacaktir. Yetkili mahkeme ise, yine MO-
HUK 51. Maddesine goére davalinin Tur-
kiye'de yerlesim yeri yoksa sakin oldugu
yer mahkemesi, eger sakin oldugu bir
yer de yoksa istanbul, Ankara veya izmir
mahkemelerinden biridir. Burada dikkat
edilecek husus yetki itirazinin HMK'nin
116/1-a maddesi geregi ilk itiraz olmasi
sebebi ile karsl tarafca cevap dilekge-
sinde ileri surulmesidir. Bu nedenle; da-
valinin cevap dilekgesinde bu yonde bir
itiraz olmamasi durumunda, sayilan yer-
lerden bir baska yerde acilan yer mahke-
mesi de yetkili hale gelecektir.

B. Karar

Turk mahkemesi tanima ve tenfiz sart-
larini inceledikten sonra, u¢ turlu ka-
rar verebilir. Birincisi talebi reddeder.
ikincisi tanima ve tenfiz talebini kabul
eder ve son olarak kismen tanima ve
tenfiz karari verebilir®4. Talebin kismen
veya tamamen kabulu halinde, yabanci
mahkeme kararinin kesinlestigi andan
itibaren, karar, Turk Hukuku’'nda kesin
hukum ve kesin delil vasfina sahip olur.
Yani kararin etki ani tanima ve tenfiz
kararinin verildigi an olmayip, yabanci
yargl organi kararinin Ulkesinde kesin-
lestigi andir. Bu yuzden taninan karar,
tesis edildigi tarihten itibaren hukum
ve sonuglarini doguracaktir. Belirtmek
gerekir ki, bosanmanin fer’isi gibi bo-
sanma kararinin taninmasi ve tenfizi so-
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lishment. It should be noted that recognition
and enforcement of a divorce decision can be
requested as the secondary of the divorce; lim-
itation periods in terms of alimony and material
and moral compensation start from the moment
of recognition®.

IV. CONCLUSION

The issue of recognition and enforcement of
judgments rendered by foreign state courts
is a matters considered within the scope of
procedural law. Therefore, as in other mat-
ters related to procedural law, the law of
the country where recognition and enforce-
ment will take place will be exercised in this
field. The Turkish court to which the request
for the recognition and enforcement of the
judgments rendered by foreign courts is di-
rected has to apply the procedures and con-
ditions in its own law and reach a result.

Recognition and enforcement procedures,
which are directed toward attributing legal
effect to foreign court judgements in Tur-
key, are, as a rule, an issue that is resolved
within the scope of the provisions of IPPL.
However, if there are bilateral or multilateral
international agreement provisions to which
Turkey is a party and regarding the recog-
nition and enforcement requests brought
before the judge who has the enforcement
action, he/she must first apply the provisions
of the relevant agreement. As a matter of
fact, this is required by the fifth clause of Ar-
ticle 90 of the Constitution, which stipulates
that the provisions of international agree-
ments will be applied with priority in cases
of contradiction between the provisions of
the international agreement regarding the
fundamental rights and freedoms and to
which Turkey is a party and the provisions
of the law and the second clause of Article
1 of IPPL, which regulates that the matters
that are in the scope of the provisions of the
international agreements that our country is
a party to, are reserved.

The common essential conditions sought
in IPPL for the recognition and enforcement
of foreign judgements can be listed as: the
judgement not being given on a matter,
which falls within the exclusive jurisdiction
of Turkish courts, not being rendered by an
authorized state court, not having a real rela-
tion with the subject and parties of the case
and respect to defence rights.

In order for the last two conditions to be
taken into account by the court hearing the

nucu talep edilebilecek; nafaka, maddi
ve manevi tazminatlar agisindan zama-
nasimi sureleri, tanima anindan itiba-
ren baslayacaktir®®.

IV. SONUC

Yabanci devlet mahkemelerince tesis olu-
nan ilamlarin taninmasi ve tenfizi hususu
usul hukuku kapsaminda mutalaa edilen ko-
nulardandir. Dolayisiyla, usul hukukuna ilis-
kin diger meselelerde oldugu gibi bu alanda
da tanima ve tenfizin gerceklestirilecegi ul-
kenin hukuku isletilecektir. Yabanci mahke-
melerce verilen ilamlarin taninmasi ve tenfizi
istemi yoneltilen Turk mahkemesi, kendi hu-
kukunda var olan usul ve sartlar tatbik edip
bir neticeye ulasmak durumundadir.

Ulkemizde yabanci mahkeme ilamlarina
hukuki etki atfetmeye yodnelen tanima ve
tenfiz islemleri, kural olarak MOHUK hukuam-
leri kapsaminda ¢6zimlenen bir meseledir.
Ancak, tenfiz davasini géren hakim; énune
gelen tanima ve tenfiz istemleri hakkinda
Ulkemizin taraf oldugu iki veya ¢ok tarafli
milletlerarasi s6zlesme hukamleri bulunma-
st halinde, dncelikli olarak ilgili s6zlesme hu-
kumlerini uygulamak zorundadir. Nitekim;
Ulkemizin taraf oldugu temel hak ve 6zgur-
luklere iliskin milletlerarasi s6zlesme hukum-
leri ile kanun hukumleri arasinda tenakuzun
bulunmasi halinde, milletlerarasi s6zlesme
hukumlerinin 6ncelikli olarak uygulanaca-
gini 6bngodren Anayasa’nin 90. maddesinin
besinci fikrasi ile Ulkemizin taraf oldugu
milletlerarasi s6zlesme hukumlerinin kapsa-
mina giren konular itibariyle sakli oldugunu
duzenleyen MOHUK'un 1. maddesinin ikinci
fikrasi bunu gerektirmektedir.

Yabanci mahkeme kararlarinin taninmasi ve
tenfizi icin MOHUK'ta aranan ortak asli kosul-
lar; yabanci mahkeme ilaminin Turk kamu
duzenine acik¢a aykinlik teskil etmemesi,
Turk mahkemelerinin munhasir yetkisine
giren bir konuda verilmemis olmasi, davanin
konusu ya da taraflarla gercek iliskisi bulun-
mamasina ragmen kendisini yetkiliaddeden
devlet mahkemesince tesis edilmemis olma-
sI ve savunma haklarina riayet edilmis bu-
lunmasi seklinde siralanabilmektedir. Bah-
sedilen son iki sartin tenfiz davasini goren
mahkemece dikkate alinmasi igcin aleyhine
tanima ve tenfiz isteminde bulunan kisinin
itirazi gerekmektedir. MOHUK, yabanci mah-
keme ilamlarinin tenfizi i¢in ayrica karsilikli-
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enforcement action, the objection of the
person against whom the recognition and
enforcement is requested is required. IPPL
also seeks the condition of reciprocity for
the enforcement of foreign court verdicts.
The conditions in question will only apply
to enforcement requests. Accordingly, there
should be contractual, legal or de facto reci-
procity between the state in which the court
verdict subject to the request for enforce-
ment is established and Turkey regarding
the enforcement of court decisions. It is pos-
sible for judgements rendered by foreign
judicial authorities under these conditions
to be executed in Turkey, and in order to for
relevant judgement to be executable, it has
to be subject to recognition and/or enforce-
ment procedures. Thus, it is possible to im-
plement many different international legal
judgements in Turkey.
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