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ABSTRACT

Several methods for the termination of a lease con-
tract in the event of non-payment of rent and/or ad-
ditional expenses are regulated under Turkish legis-
lation. Article 315 of the Turkish Code of Obligations
N0.6098 sets out an extraordinary termination meth-
od, while Article 322 regulates eviction action in ac-
cordance with a court decision. This article examines
and analyzes the use of these two different methods
in cases of non-payment.
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OZET

Kanun koyucu, kira bedelinin ve yan giderlerin
odenmemesi durumunda kira sdzlesmesinin fes-
hi icin bazi yollar bngérmustur. 6098 Sayili Turk
Borclar Kanunu'nun 315. maddesinde bu baglam-
da olaganustu bir fesih imkani getirilmisken, 322.
maddesinde mahkeme karari dogrultusunda tahli-
ye davasi duzenlenmistir. Makalede, kira bedelinin
odenmemesi sonucu basvurulabilmesi mumkun
olan bu iki farkli yolun kullanimi hakkinda incele-
me ve analiz yapilmaktadir.
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THE LESSOR’S RIGHT OF TERMINATION DUE TO A LESSEE'S DEFAULT IN

RENT AND EXPENSES

According to Article 315 of the Turkish Code of Obligations No. 6098 (“TCO”) “Where
the lessee fails to pay the rent and/or additional expenses after delivery of the leased
property, the lessor may, by issuing a written notice, grant an extension of time before
terminating the contract if the lessee fails to make the payment once again.

6098 sayil1 Tiirk Borclar Kanunu'nun (“TBK”) m. 315 uyarinca “Kiraci, kiralananin
tesliminden sonra muaccel olan kira bedelini veya yan gideri 6deme borcunu ifa etmezse,
kiraya veren kiraciya yazil olarak bir siire verip, bu siirede de ifa etmeme durumunda,
sozlesmeyi feshedecegini bildirebilir.
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I.INTRODUCTION

According to Article 315 of the Turkish
Code of Obligations No. 6098" (“TCO")
“Where the lessee fails to pay the rent and/
or additional expenses after delivery of the
leased property, the lessor may, by issuing
a written notice, grant an extension of time
before terminating the contract if the les-
see fails to make the payment once again,.
The extension of time given to the lessee
shall be not less than ten days, and thirty
days for residential properties and roofed
workplaces. This time period shall start
from the date that the written notice is is-
sued.” This article enables the lessor to ex-
traordinarily terminate the contract, which
is synallagmatic and creates a perpetual
debt relationship.?

Within the context of this article, payment
of rentis the main obligation of the lessee,®
whereas expenses, such as a maintenance
fee, that are relevant to the usage of the
leased property are deemed additional ex-
penses and constitute a secondary obliga-
tion.* Under Article 315 of the TCO, even
though rent and additional expenses are
of a different nature, both lead to the same
conclusion in the event of non-payment.®

I. GiRiS

6098 sayili Turk Borglar Kanunu’nun'
(“TBK") m. 315 uyarinca “Kiraci, kiralana-
nin tesliminden sonra muaccel olan kira
bedelini veya yan gideri 6deme borcunu
ifa etmezse, kiraya veren kiraclya yazili ola-
rak bir stre verip, bu surede de ifa etme-
me durumunda, s6zlesmeyi feshedecegini
bildirebilir. Kiraciya verilecek sure en az on
gun, konut ve catili isyeri kiralarinda ise en
az otuz gunddar. Bu sure, kiraciya yazili bil-
dirimin yapildig tarihi izleyen gunden iti-
baren islemeye baslar.” Bu hukam, surekli
borg iligkisi olusturan ve sézlesmenin iki
tarafina da belli yukumlulukler yukleyen
kira sozlesmesinin, kiraya veren tarafina,
olaganustu fesih yetkisi tanimaktadir.?

S6z konusu madde baglaminda, kira be-
delinin 6denmesi kiracinin asli edimi nite-
ligindeyken?, aidat borcu gibi kiralananin
kullanimiyla ilgili olan harcamalar yan gi-
derleri teskil etmekte ve yan yakamluluk
niteligi tasimaktadir’. Her ne kadar kira
bedeli ve yan giderler farkli vasifta olsalar
da, kanun koyucu bu iki tar edimin 6den-
memesine TBK m. 315 baglaminda ayni
hukuki sonucu baglamistir®.
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KIRAYA VERENIN FESIH HAKKI

[

I1. CONDITIONS UNDER
WHICH THE LESSOR CAN
EXERCISE THE RIGHT OF
TERMINATION

A. Delivery of the Leased
Property

Even if payment of rent and additional ex-
penses is due, if the leased property has
not been delivered to the lessee, the right
to terminate regulated under Article 315 of
the TCO cannot be excercised, since the
delivery of the leased property is specifi-
cally stipulated in the abovementioned
TCO Article. This can be interpreted as the
lessee’s ability to establish direct control
over the leased property.® In other words,
the leased property has to be made ready
for the lessee to control freely’.

B. Non-payment of Rent and
Additional Expenses

As a result of the requirement, the rent or
additional expenses must be due and sub-
ject to non-payment by the lessee for the
lessor to be able to exercise the right of ter-
mination. Article 314 of the TCO stipulates
the period of payment as follows: “The les-

Il. KiRAYA VERENIN
FESiH HAKKINI
KULLANABILMESININ
SARTLARI

A. Kiralananin Teslimi

Kira bedeli ve yan giderler muaccel olsa
bile eger kiralanan, kiraciya teslim edilme-
misse, TBK m.315’teki olaganustu fesih
yetkisine basvurabilmek mumkun olma-
yacaktir. Zira kanun koyucu, kiralananin
teslim edilme sartini 6zellikle vurgulamis-
tir. Ancak bu noktada belirtilmek istenen,
kiracinin fiilen kiralanani kullanmaya bas-
lamasi degil, kiracinin kiralanan Gzerinde
dogrudan hakimiyet kurabilme imkanina
sahip olmasib, bir bagka deyisle kiralana-
nin kiracinin tasarruf edebilmesine hazir
hale getirilmis olmasidir’.

B. Kiracinin Muaccel olan
Kira Bedelini ve Yan Giderleri
Odememesi

Kiraya verenin fesih hakkini kullanabilme-
si icin kira bedeli veya yan giderleri 6deme
borcunun muaccel olmasi ve buna ragmen
kiraci tarafindan 6denmemis olmasi gerek-
mektedir. Kira bedeli borcunun ne zaman
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THE LESSOR’S RIGHT OF TERMINATION DUE TO A LESSEE'S DEFAULT IN

RENT AND EXPENSES

see shall pay the rent and the additional
expenses, if required, at the end of each
month and at the end of the rent period
at the latest, unless the contract or local
customs require otherwise”. As iscommon
in practice, if a specific time for payment
is determined, the payment is due on this
date. Accordingly, if rent is due and sub-
ject to non-payment by the lessee, Article
315 is applicable.

However, in line with widely accepted
practice, for Article 315 to be applicable,
the lessee must have gone into default
alongside with the delay in the payment
after the debt is due.® If the due date has
not been determined beforehand, in ac-
cordance with the general provision relat-
ed to default under sub-article 117/1 of the
TCO, the lessee has to notify the lessor in
order for the lessee to be considered in de-
fault. However, in accordance with Article
117/2 of the TCO, if a due date has been
set by which the rent must be paid, the
lessee is automatically in default once that
date is passed without requiring any noti-
fication to be made. Accordingly, since a
due date is determined in practice, the les-
see goes into default when the rent due is
not paid. If the reason of the non-payment
does not arise from the lessee’s actions,
such as the lessor providing wrong ac-
count information, Article 314 of the TCO
is not applicable and the lessor may not
excercise the right of termination.®

C. Notification

In order for the lessor to be able to exercise
theirright to terminate, once the lessee has
failed to meet their financial obligations,
the lessor must give notice to the lessee
of a certain extension of time. However,
the notification is not valid if the rent is not
yet due. Nevertheless, if the parties agree
that the rent will be paid at the end of the
certain period of time (based on working
days), any notification sent before the end
of this day is not valid."

muaccel olacaginin anlasilabilmesi igin
TBK m. 314 incelenmelidir. Bu huktm uya-
rinca kiraci, aksine sozlesme ve yerel adet
olmadikga, kira bedelini ve gerekiyorsa yan
giderleri, her ayin sonunda ve en ge¢ kira
suresinin bitiminde 6demekle yukamludur.
Zira uygulamada da yaygin oldugu Uzere,
eger stzlesmede 6deme zamani belirlenmis
ise borg¢ bu tarihte muaccel olacaktir. Bu ko-
sullar dogrultusunda muaccel olan bir kira
bedeli s6z konusu ise ve bu borg kiraci tara-
findan ifa edilmezse TBK m. 315 hukmune
basvurulabilecektir.

Ancak, doktrindeki bir gbruse goére, TBK m.
315'in uygulanabilmesi igin, kira bedelini
ifa etme borcu muaccel olduktan sonra ki-
racinin 6demede gecikmis olmasinin yani
sira temerride dusmesi de sarttir.? TBK m.
117/1'deki temerrude iliskin genel hakum
uyarinca, eger énceden belirlenmis bir vade
s6z konusu degil ise kiraya verenin kiraciy!
temerrude dusurebilmesi icin ihtarda bulun-
mas! gerekmektedir. Ancak TBK m. 117/2
uygulanmasi dogrultusunda, kira sozles-
mesinde kira bedelinin 6édenmesi vadeye
baglanmis ise ihtar gerekmeksizin kiraci
vadesinde 6denmeyen kira bedelinden 6tu-
ri temerride dusecektir. Uygulamada kira
bedelinin ifasi vadeye baglandigi icin, va-
desi gelen kira bedeli 6denmediginde kiraci
temerride dusmus olacaktir. Bu durumda
kiracinin temerrude duasmesi icin kiraya ve-
renin ihtarda bulunmasina gerek olmaya-
caktir. Ayrica, kiranin 6denmemesi kiraya
verenin yanlis hesap bilgileri vermesi gibi
kiracidan kaynaklanmayan bir sebepten
kaynaklandi ise TBK m. 314 uygulama alani
bulamayacak ve kiraya veren fesih hakkini
kullanamayacaktir.®

C. Bildirim

Kiraci temerride dustukten sonra kiraya ve-
ren fesih hakkini kullanabilmek igin, kiraclya
belirli bir sure taniyarak bildirim yapmak du-
rumundadir. Fakat kira bedeli borcu henuz
muaccel olmaksizin yapilan bildirim gecerli
bir bildirim olmayacaktir. Ornegin, s6zlesme
kapsaminda kira bedelinin belirli bir is gu-
nanun sonuna kadar 6denecegi kararlasti-
rilmis ise bu is gunu bitmeden 6nce yapilan
bildirim gecersiz olacaktir.™
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It is a requirment that the notification of an
extension date be made in writing."" Noti-
fications that do not comply with this re-
quirement will be deemed invalid.

A further requirement for the notification
to be valid is that the notification of ex-
tension given to the lessee must explicit-
ly state the date on which the payment is
due.” The extension of the payment shall
be not less than ten days, and thirty days
for residential properties and roofed work-
places (Article 315). It can be understood
from the Article that this is a partially com-
pulsory provision; in which case, a longer
period in favor of the lessee can be speci-
fied. However, it must not be shorter than
the periods as regulated under the law.™
This period commences on the day after
the notification is delivered to the lessee.
If there is more than one lessee, these les-
sees must be notified separately, and the
period will commence after they receive
the notification.™ If the lessee is given a
period shorter than that stipulated in Arti-
cle 315, in order to exercise the right of ter-
mination, the lessor must again notify the
lessee and grant a further time extension
in compliance with the law."®

If the lessor is not the owner of the leased
property (e.g. if the lessor is sub-leasing),
the owner may not issue a further noti-
fication under Article 315 of the TCO or
terminate the lease contract. In this case,
the person who is capable of issuing no-
tifications or appealing for extraordinary
termination is simply the lessor' or an au-
thorized representative of the lessor."®

In addition, there may be cases where
there is more than one lessor. In such a
case, all lessors are required to make a no-
tification together.’ Thus, as the Court of
Appeals once held, “Under Article 315 of
the TCO, as a rule, an eviction case filed
due to default in contract, shall be filed by
the lessor. If there is more than one lessor,
as there is a required joinder of parties, it
is required for them to send a warning and
file the case together.”? If the lessee or the

KIRAYA VERENIN FESIH HAKKI

S6z konusu bildirimin adi yazili sekilde ya-
pilma zorunlulugu vardir.m Sekil sartina
uyulmaksizin sifahi olarak yapilan bildirimler
gecersiz olacaktir.

Ayni zamanda, bu bildirimin gecerli olabil-
mesi acgisindan muhakkak kiraciya ¢deme
yapmak igin verilen surenin bildirim iceri-
sinde sarih bir bicimde ifade edilmesi ge-
rekmektedir.”> Odeme suresi kanun koyu-
cu tarafindan, konut ve catili is yerleri kira
sozlesmelerinde en az 30 gun, diger kira
sozlesmelerinde ise en az 10 gun olarak hu-
kam altina alinmigtir (TBK m. 315). Hukmun
ifadesinden de anlasildig Uzere, bu duzen-
leme nispi emredici niteliktedir. Dolayisiyla
sozlesmede, kanunda ongéralmus sure-
lerden daha kisa olmayacak sekilde sure
belirlenebilir.’™® Bu sureler, bildirim kiraciya
ulastiktan sonraki guinden itibaren islemeye
baslayacaktir. Eger birden fazla kiraci varsa,
bu kiracilara ayri ayr bildirim yapilacak ve
tam kiracilara da bildirim ulastiktan sonra
sure islemeye baslayacaktir.’ Verilen sure-
nin kanunda 6ngorulenden kisa olmasi ha-
linde, kiraya verenin fesih hakkini kullanmak
icin yeniden bir bildirim yapmasi ve kanuna
uygun sekilde sure vermesi gerekir.’

Sayet, malik kiraya veren degil ise (6rnegin
kiracinin yaptigi bir alt kira s6zlesmesi s6z
konusu olabilir), malikin TBK m. 315 uya-
rinca bildirim géndermesi veya kira sozles-
mesini feshetme vyollarina bagvurabilmesi
mumkun degildir.’ Bu kanun hukmu uya-
rinca bildirim yapabilecek veya olaganustu
fesih yoluna basvurabilecek kisi yalnizca
kiraya veren'” ve kiraya verenin yetkili tem-
silcisidir.’®

Bunun yani sira, bazen kiraya veren sayisinin
birden ¢ok oldugu durumlarla karsilasilabi-
lir. Boyle bir durumda tum kiraya veren Kisi-
lerin bir arada bildirimde bulunmasi gerek-
mektedir.' Nitekim Yargitay da bir kararinda,
“6098 Sayili Turk Borglar Kanunu'nun 315.
maddesi hukmu uyarinca temerrut sebebiy-
le acilacak tahliye davasinin kural olarak ki-
raya veren tarafindan acilmasi gerekir. Kira-
ya veren birden fazla ise aralarinda zorunlu
dava arkadasligi bulundugundan ihtarna-
meyi birlikte géndermeleri ve yine davayi
da birlikte agmalan zorunludur.” hukmunu
vermistir?®. Eger kiraya veren kisi veya kisiler
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lessor has passed away, notification is to be
made by his/her inheritors.?’

It is possible for the owner of the leased prop-
erty to change in the duration of the lease
contract. In such a case, the new owner be-
comes the party of the lease contract (Article
310 of the TCO) and provided that he/she
notifies the lessee beforehand that the rent
for the following period is to be paid to him/
her, the new owner has the right to notify the
lessee of unpaid rent for the period after the
new owner has taken ownership.?

In addition to these conditions, it must be
clearly and comprehensibly stated in the
notification for which period the payment
of rent is being demanded and that the con-
tract will be terminated if the rent is not paid
within the specified period.?

If, following receipt of notification, the lessee
pays the rent in due course and within the
specified period, termination of the lease
contract will have been avoided. It is accept-
able in some cases that partial payment of
the rent will prevent termination of the con-
tract.?* If the lessee fails to pay a very insig-
nificant amount of the rent, the lessor shall
not be able to terminate the contract, and if
the lessor tries to terminate the contract in
such a case, it is accepted that the lessor has
misused their right of termination.? Rent is
a debt to be paid by delivery.?® Therefore,
provided that it is not stated otherwise in the
contract, for the rent to be paid in due form it
needs to be paid to the lessor in person or it
needs to be sent through the PTT to the les-
sor’s residence. Also, rent paid through any
method that has become a customary prac-
tice is accepted as duly paid.?” For example,
payment through the lessor’s bank account
may be considered as duly paid. In order
for a payment that is deposited into the les-
sor’s bank account to prevent termination of
contract, the payment has to be made to the
lessor's bank account within the specified
period for rent payment.

I1l. CONSEQUENCES
OF A LESSEE’S
DEFAULT

A. Termination of the Contract

Article 315 of the TCO, contrary to Article
260 of the previous Turkish Code of Obli-
gations that regulate the rule of exceptional

olmusse mirasgilarinin bildirim yapmasi s6z
konusu olacaktir.?'

Kira sozlesmesinin surdugu esnada kirala-
nanin malikinin degismesi de olasidir. Bu
durumda yeni malik kira s6zlesmesinin ta-
rafi haline gelir (TBK m. 310) ve 6ncesinde,
sonraki donemlerdeki kira bedellerinin ken-
disine 6denmesini kiraciya bildirmis oldugu
takdirde, kendisinin malik sifatini kazanma-
sindan sonraki dénemlere ait 6denmeyen
kira bedelleri icin bildirimde bulunma hakki-
ni haiz olur?2.

Bu sartlara ek olarak, bildirimde hangi do6-
nem kiralarina istinaden 6deme talebinde
bulunuldugu ve bu kira bedellerinin 6ngo-
ralen sure icerisinde 6denmezse kira s6zles-
mesinin fesih olunacagi da acik ve anlasilir
bir sekilde yer almalidir.z

Bildirimden sonra kiraci, usulline uygun
olarak ongorulen sure icerisinde 6deme
yaparsa soOzlesmenin feshini engellemis
olacaktir. Ayrica, bazi durumlarda yapilan
kismi 6demenin de s6zlesmenin feshinin
onune gecebilecegi kabul edilmektedir.?
Soyle ki, kiraci borcunun ¢ok cuzi bir mikta-
rini eksik 6der ise kiraya verenin fesih hakki
bulunmayacak, buna ragmen soézlesmeyi
fesih etmek isterse hakkini kétaye kullan-
digr kabul edilecektir.?® Kira bedeli borcu,
goturulerek 6denmesi gereken borglardan
biridir.26 Dolayisiyla s6zlesmede aksi karar-
lastinlmamis ise 6demenin usuliine uygun
olarak gerceklesebilmesi icin bu borcun ya
kiraya verene goturulerek elden 6denmesi
ya da PTT kanaliyla konutta 6demeli ola-
rak gonderilmesi gerekmektedir. Teamul
haline gelmis bir 6deme sekli de usultine
uygun 6deme olarak kabul edilir.?’ Orne-
gin, kiraya verenin banka hesabina bedelin
6denmesi usulune uygun bir 6deme olarak
degerlendirilebilecektir. Banka hesabina
yapilan 6demenin feshe engel olabilmesi
icin, demenin verilen surenin sonuna ka-
dar kiraya verenin hesabina gecmis olmasi
gerekir.

l1l. KIRACININ
TEMERRUDE
DUSMESININ SONUCLARI

A. S6zlesmenin Feshi

TBK m. 315 hukmu 6énceden bu olaga-
nustu fesih kuralini dtzenleyen 818 Sayili
Mulga Borglar Kanunu m. 260'in aksine bir
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termination, is contradictory as it stipulates
that in order to terminate the lease contract,
notification is required alongside the les-
see’s default. As said above, if the lessee
fails to pay the rent within the stipulated pe-
riod, the lessor has the right to exceptional
termination of the contract. However, the
right for exceptional termination cannot be
exercized by the lessor before the ten-day or
thirty-day period stipulated in the legislation
or any other longer period regulated in the
contract on behalf of the lessee expires.?® If
the lessor sends a termination notice within
these periods, it is considered invalid.

KIRAYA VERENIN FESIH HAKKI

yol izleyerek sozlesmenin fesih edilebil-
mesi i¢in kiracinin temerride dusmesinin
yani sira, bildirim yapilmasi zorunlulugunu
da 6ngoérmastar. Yukarida da belirtildigi
Uzere bu hukam uyarinca kiraci 6ngoru-
len sure icinde 6deme yapmazsa kiraya
veren sOzlesmeyi olaganustu yoldan fesih
hakkina sahiptir. Ne var ki, en az 10 ya da
30 gunluk sureler bitmeden 6nce veya
sozlesmede kiracinin lehine belirlenen
daha uzun sureler gegcmeden fesih hakki
kullanilmaz.?® Bu sureler zarfinda fesih bil-
diriminde bulunulursa, fesih gecersiz ola-
caktir.

There is a formal requirement in the legislation for a
termination notice regarding lease contracts related to
residential properties and roofed workplaces.

S6z konusu fesih bildirimi icin kanunda sadece konut ve
catili is yerlerine iliskin kira s6zlesmeleri bakimindan bir

sekil sart1 ongorilmiistiir.

There is a formal requirement in the legisla-
tion for a termination notice regarding lease
contracts related to residential properties
and roofed workplaces. In accordance with
Article 348 of the TCO, any termination notice
for lease contracts of residential and roofed
workplaces is required to be in writing. Al-
though there is no requirement for condi-
tions except these states, it is more prudent
that notifications in writing of ease of proof.

Article 18/3 of the Turkish Commercial Code
No. 6201 (“TCC") regulates that between
merchants, notices for declaring default,
termination of a contract and retraction
must done through a notary, registered
mail, telegraph, or registered electronic mail
with a secure e-signature. Accordingly, in
the event that a lease contract is drawn up
between merchants, the termination notice
must be done through either of the methods
above as stipulated in the TCC.

There are two different methods for carry-
ing out notice of termination.?® One method
is to notify the lessee of the date by which
payments must be made, and if the rent is
not paid within that specified period, the
lease contract will be terminated. In this no-
tification, if the lessee fails to pay the rent

S6z konusu fesih bildirimi icin kanunda sa-
dece konut ve catili is yerlerine iligkin kira
sozlesmeleri bakimindan bir sekil sarti 6n-
gorulmustur. TBK m. 348 geredi bu sézles-
meler kapsaminda yapilacak bildirimlerin
yazili olmasi zorunludur. Bunlar disindaki
hallerde sekil sarti bulunmasa da ispat ko-
layligi acisindan bildirimlerin yazili sekilde
yapilmasi daha uygundur.

6102 sayili Turk Ticaret Kanunu (“TTK")
m. 18/3'te ise, tacirler arasinda, diger tarafi
temerrade dusurmeye, sozlesmeyi feshe,
sozlesmeden donmeye iliskin ihbarlarn
veya ihtarlarin noter araciligiyla, taahhuatlu
mektupla, telgrafla veya guvenli elektronik
imza kullanilarak kayitli elektronik posta
sistemi ile yapilmasi gerektigi ongorul-
mustur. Dolayisiyla, kira sdzlesmesinin ta-
cirler arasinda akdedilmis olmasi halinde,
s6z konusu bildirimin TTK'nin bahsi gecen
maddesinde belirtilen yontemlerden birisi
ile yapilmasi gerekecektir.

Fesih bildirimi iki farkli yontem izlenerek
yapilabilir.2® Bunlardan bir tanesi sure ver-
mek i¢in yapilan bildirimdir. Bu bildirimde,
ongorulen sure icerisinde 6deme yapil-
mazsa s6zlesmenin fesih olunacagi ifade-
si yer alabilir. Bu takdirde, sure sonunda
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within the specified period, the contract is
considered terminated. The other method is
to send the lessee a termination notice fol-
lowing the expiration of the specified period
if the lessee fails to make the payment on
time.® In this case termination is considered
valid when the notification reaches the les-
see and the contract is terminated anticipa-
torily.

The lessor may not exercise their right of
termination if the lessee pays the rent within
the period granted. However, for residential
and roofed workplace lease contracts, the
lessor does have a possible method to use
against a lessee who is in default and who
prevents termination of the contract by mak-
ing the payment within the period granted
tothe lessee. Article 352/2 of the TCC, which
is applicable for residential and roofed work-
place lease contracts, states that:

“If the lessee has been sent two justified
written notices for not paying the rent within
the lease period for lease contracts shorter
than one year, and within one lease year or
a period exceeding one lease year for lease
contracts that have a period of one year or
longer, the lessor may terminate the lease
contract with remedies within one month
following the end of the lease period or for
contracts longer than one year, following
the end of the lease year in which the notic-
es have been sent.”

This provision grants the lessor the right of
termination with remedies for residential
and roofed workplace lease contracts of a
period longer than one year, provided that
two justified written notices are sent to the
lessee who comes into default for the pay-
ment of the rent within one lease year. Any
case should be opened within one month
following the end of the lease year in which
the notices are sent. For contracts shorter
than a year, a case must be filed after the
end of the duration of the contract.

Accordingly, in lease contracts, there is no
requirement to wait for the expiration of the
lease period of a period longer than one year.

With this provision, lessors are protected
against lessees who constantly default on
payment of rent and prevent termination
of the contract before the expiration of the
lease period.®"

The two justified warnings stipulated in this
provision must be made in relation to the rent
of two separate months, not within the same

kiraci o6demeyi gerceklestiremediginde
sozlesme fesih olunmus sayilacaktir. Diger
bir yontem ise, kiracinin éngoérulen surede
6deme yapmadigi durumda ayr bir fesih
bildiriminde bulunularak s6zlesmenin fe-
sih edilmesidir. Fesih, bildirim kiracinin
hakimiyet alanina girdiginde hukum ve so-
nuclarini dogurur.®® Boylelikle kira sozles-
mesi ileriye yonelik olarak ortadan kalkar.

Kiraci kira bedelini kendisine verilen sure
icerisinde 6dedigi takdirde kiraya veren
fesih hakkini kullanamayacaktir. Bununla
birlikte konut ve catili isyeri kiralar baki-
mindan, kirayr 6demekte geciken fakat
kendisine verilen sure icerisinde 6demeyi
gerceklestirerek feshe engel olan kira-
cilara karsi kullanilabilecek ek bir imkan
bulunmaktadir. Konut ve c¢atili igyeri kira
sOzlesmeleri icin uygulanan TBK m. 352/2
soyledir:

“Kiraci, bir yildan kisa sureli kira so6zlesme-
lerinde kira suresi iginde; bir yil ve daha
uzun sureli kira sozlesmelerinde ise bir
kira yili veya bir kira yilini asan sure i¢inde
kira bedelini 6demedigi icin kendisine ya-
zili olarak iki hakli ihtarda bulunulmasina
sebep olmussa kiraya veren, kira suresinin
ve bir yildan uzun sureli kiralarda ihtarlarin
yapildigi kira yilinin bitiminden baslayarak
bir ay icinde, dava yoluyla kira s6zlesmesi-
ni sona erdirebilir.”

Bu hukum, s6zlesme suresinin bir yildan
uzun oldugu konut ve ¢atili igyeri kira s6z-
lesmelerinde, bir kira yili icinde kira bede-
lini 6demede temerriade dusmus olan kira-
clya kiraya veren tarafindan iki hakli intar
gonderilmesi halinde, kiraya verene dava
yoluyla kira s6zlesmesinin sona erdirilmesi
olanagini tanimaktadir. Bu davanin, uyarila-
rn yapildigi kira yilinin bitiminden baslaya-
rak bir ay icinde acgilmasi gerekmektedir. Su-
renin bir yildan kisa oldugu durumlarda ise
kisa bu davanin, sdzlesme suresinin bitim
tarihinden itibaren acilmasi gerekmektedir.

Dolayisiyla, bir yildan uzun sureli kira s6z-
lesmelerinde, kira suresinin bitimini bekle-
me zorunlulugu bulunmamaktadir.®’

Bu hukum ile kira bedelini 6demede su-
rekli temerrude dusen ve fakat verilen sure
dolmadan s6zlesmenin feshini engelleyen
kiracilar karsisinda kiraya verenler korun-
mus bulunmaktadir.

Hukumde ongorulen iki hakli intarin, ayni
ay icinde degil, iki ayri aya ait kira bedeline
iliskin olarak yapilmasi gerekmekte olup
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month, and the payments made after the no-
tification of the warnings do not constitute an
obstacle to the two justified warnings.

B. The Return of a Leased
Property

Under Article 334 of the TCO, with expiration
of acontract, the lessee is liable for the return
of the leased property and the lessor has
the right to request to take the leased prop-
erty back. In terms of vacating the leased
property and to fulfill the lessee’s duty of
restitution, (the Court of Appeals) does not

KIRAYA VERENIN FESIH HAKKI

ihtarin tebliginden sonra yapilacak 6de-
meler, iki hakli ihtarin olusmasina engel
teskil etmeyecektir.

B. Kiralananin
Geri Verilmesi

TBK m. 334 uyarinca, kira soézlesmesinin
sona ermesiyle birlikte kiracinin kiralanani
geriverme yukamlualugu, kiraya verenin de
geri almayi talep etme hakki bulunmakta-
dir. Kiralananin tahliyesi ve kiracinin kirala-
nani iade borcunu yerine getirmesi acisin-
dan Yargitay, kiralananin kiraci tarafindan

The lessor may not exercise their right of termination if the
lessee pays the rent within the period granted.

Kiraci kira bedelini kendisine verilen siire icerisinde odedigi
takdirde kiraya veren fesih hakkinmi kullanamayacaktir.

consider the fact that a lessee had actually
vacated the leased property sufficient and
has ruled that the key ought be delivered to
the lessor,®? otherwise the lessee will still be
recognized as using the property.® The les-
sor can file an action to vacate the property
if the lease contract related to the residence
or roofed workplace has come to an end.?

C. The Lessor’s Claim for
Compensation

Under Article 126 of the TCO, in the case
of contracts in progress, the lessor is able
to claim compensation for any loss in-
curred due to expiration of the contract.
In the case of the lease contract being ter-
minated in accordance with Article 315 of
the TCQ, it is quite likely that damages will
be incurred by the expiration of a contract
before its full term. For example, where a
one-year contract ends in the sixth month,
any profit damages arising from seeking
a new lessee correspond to such a loss
under Article 126 of the TCO.% In such a
situation, affirmative loss can be claimed
according to Article 126 of the TCO.

It is also possible to demand default inter-
est due to the late payment of rent. The
lessor is able to make this claim with re-
ceivable as well as to make it afterwards.®®
Unless otherwise indicated in the contract,

fillen bosaltilmis olmasini yeterli sayma-
mis olup anahtarin kiraya verene teslim
edilmis olmasi gerektigine®?, aksi takdirde
kiralananin halen kiracinin kullaniminda
oldugunun kabul edilecegine® hukmet-
mistir. Konut ve ¢atili is yerlerine iligkin bir
kira s6zlesmesi sona erdirilmis ise kiraya
veren tahliye davasi agabilecektir.®

C. Kiraya Verenin Tazminat
Talebi

TBK m. 126 uyarinca kiraya veren, “ifasina
baslanmis surekli edimli s6zlesmelerde, ...
sOzlesmenin suresinden énce sona ermesi
yuzunden ugradigi zararin giderilmesini
de isteyebilir.” Kira sozlesmesi TBK m. 315
hukmune dayanilarak feshedildiginde,
TBK m. 126'da s6zU gecen, kiracinin ku-
suru ile s6zlesmenin suresinden énce sona
ermesiyle ugranilabilecek bir zararn ortaya
cikmasi oldukga muhtemeldir. Ornegin, bir
yil sure ile yapilmis kira sézlesmesinin al-
tinci ayda sona ermesi durumunda, bu asa-
madan sonra yeni kiraci aranirken mahrum
kalinan kar TBK m. 126'da s¢z edilen zarara
(olumlu zarar) tekabul etmektedir.®> Boyle
bir halde TBK m.126'ya dayanilarak olumlu
zarar talep edilebilecektir.

Kiraya verenin kira bedelinin 6denmesindeki
gecikmeden 6tura temerr(t faizi talep etmesi
de mumkuandur. Kiraya veren bu talebi ala-
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default interest shall begin on the day the
lessee defaulted on the liability and is sub-
ject to a period of limitation of five years
(Article 147 of the TCO).*”

Any default interest arising from non-pay-
ment of rent can be different under certain
stipulations. Any rate of interest stipulated
in the lease contract is valid.®® In the event
of a rate not being stipulated, different rates
of default interest are applied in commer-
cial and non-commercial lease contracts.*
In order to identify whether or not a lease
contract is a commercial contract, Article 3
of the TCC is applied. In accordance with
this provision, all procedures and actions re-
lating to a business concern and the issues
regulated in the TCC are commercial trans-
actions. Therefore, hiring equipment for use
in a business concern, renting real estate
to maintain the operations of the concern,
renting housing for the business concern’s
employees, etc. are considered commer-
cial.** The default interest in such business
transactions and lease contracts, which
are deemed commercial, must not exceed
100% of the advance interest in accordance
with Law no. 3095 on the Statutory Interest
and Default Interest, as stipulated in Article
120/2 of the TCO. An advance rate of inter-
estisregulated as 19.5% per yearin 2008. As
of 2019, the default interest rate on commer-
cial lease contracts must not exceed 39%.
The default interest shall not exceed 18% for
non-commercial lease contracts.

Occasionally, loss can exceed the default
interest rate. According to Article 122 of the
TCO, if there is any loss such as this, “The
debtor is obliged to recover this loss unless
the debtor proves that he/she has no de-
fects. If an amount exceeding the default in-
terest is regulated in the pending action, the
judge shall decide on the amount of the loss
as the judge is able to decide on principle
upon the request of the plaintiff.”

IV. CONCLUSION

According to Article 315 of the TCO, in the
event that a lessee fails to pay rent or addi-
tional expenses, the lessor has the right to
extraordinarily terminate the contract. The
exercise of this right is subject to the con-
dition that the lessee has defaulted on pay-
ment. In this situation, the lessee’s default
status is considered under Article 117 of the
TCO. In the case of a dated lease contract,
the lessee goes into default once he/she has

cakla birlikte yapabilecegi gibi sonradan da
yapabilir.® TemerrUt faizi, sozlesmede aksi ka-
rarlastinlmadikga, kiract borcunu ifa etmede te-
merride dustugu gun islemeye baglar ve bes
yillik zamanasimina tabi olur (TBK m. 147).%

Kira bedelinin 6denmemesinden kaynakla-
nan temerrUt faizi belli sartlar altinda farklilik
gosterebilir. Eger kira sdzlesmesinde bir faiz
orani belirlenmis ise bu oran gecerli olacak-
tir.%8 Bir oranin belirlenmedigi durumlarda ise
ticari nitelikte olan ve ticari nitelikte olmayan
kira sozlesmelerinde farkli miktarda temerrt
faizi uygulanacaktir.®® Bir kira s6zlesmesinin
ticari nitelikte olup olmadiginin TTK m. 3 1sI-
ginda ele alinmasi gerekir. Bu hukam uyarin-
ca, TTK'da duzenlenen hususlarla bir ticari
isletmeyi ilgilendiren butun islem ve fiiller
ticari islerdendir. Dolayisiyla ticari igsletmede
kullanilmak Uzere bir ekipman kiralanmasi,
ticari isletmenin faaliyetlerini surdirmesi icin
bir gayrimenkul kiralanmasi, ticari isletme ca-
lisanlarinin kalmasi i¢in lojman kiralanmasi vb.
islemler ticari nitelikte is sayilacaktir. Ticari
nitelikte sayilan bu tip islemlere ve kira sozles-
melerine dair temerrut faizi TBK m. 120/2 atfiy-
la 3095 sayili Kanuni Faiz ve Temerr(t Faizine
iliskin Kanun (19 Ocak 1984 tarihli ve 18610
sayili Resmi Gazete) m. 22 uyarinca avans fai-
zinin %100 fazlasini asamayacaktir. Avans faiz
orani 2018 yili itibariyle %19,5 olarak belirlen-
mistir. Dolayisiyla, 2019 yili itibariyle ticari kira
sozlesmelerinde temerrtt faizi %39 oranini
asamayacaktir. TemerrUt faizi ticari olmayan
kira sozlesmeleriicin %18'i agsamaz.

Bazen ugranilan zarar temerrut faizini asan
miktarda olabilir. TBK m. 122’de duzenlen-
digi uzere eger bu nitelikte bir agskin zarar
mevcut ise borclu, kendisinin hi¢bir kusuru
bulunmadigini ispat etmedikce, bu zarari
da gidermekle yukumludur. Temerrat faizini
asan zarar miktar gorulmekte olan davada
belirlenebiliyorsa, davacinin istemi Gzerine
hakim, esas hakkinda karar verirken bu zara-
rin miktarina da hukmedebilir.

IV. SONUC

TBK m. 315 kiraya verene kira bedeli ve
yan giderler 6denmedigi takdirde kira s6z-
lesmesini olaganustu feshedebilme yetkisi
tanimaktadir. Kiraya verenin bu yetkisini
kullanabilmesi kiracinin 6demede temer-
rude dusmus olmasi sartina baglidir. Bu
baglamda kiracinin temerride duasmus
olma durumu TBK m. 117 genel hukmunce
degerlendirmeye tabi tutulmalidir. Sayet
vadeli bir kira s6zlesmesi mevcut ise kiraci
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failed to pay the rent on the due date. How-
ever, if there is not a dated lease contract,
the lessor must send notification to the les-
see of default. Notice of termination can only
be sent to the lessee after a default warning.
Notice of termination is subject to the formal
requirement of being in writing and the les-
sor or the legal representative of the lessor
must send this notification to the lessee. In
this notification, the period of the lease relat-
ed to the rent and additional expenses must
be stated. The period for which the lessee
is liable for rent must be in accordance with
the lease contract or the thirty-day and ten-
day periods regulated in the TCO. If the les-
see is given a notice of termination without
being in default or if the contract is termi-
nated without being time dependent, such
transactions shall be disabled. There are two
different procedures for the notice of termi-
nation. The first procedure is to clearly state
that the contract will be annuled if the pay-
ments are not paid within the period given
in the notice of the termination sent to the
lessee. The second procedure is to send a
separate notice of termination after the pe-
riod given to the lessee to make a payment.
After the contract is terminated, the lessee is
responsible for returning the leased proper-
ty to the lessor and the lessor has the right
to request the return of the leased property.
The lessor can demand any loss as per Ar-
ticle 126 of the TCO, default interest as per
Article 120 and exceeding loss as per Article
122 in compensation.
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KIRAYA VERENIN FESIH HAKKI

vadesi gelen kira bedelini 6demedigi anda
temerrude duser. Ancak vadeli bir kira s6z-
lesmesinden s6z etmek mumkun degilse,
kiraya verenin ihtar cekerek kiraciyl temer-
rude dusurmesi gerekmektedir. Temerrat
ihtarindan sonra fesih ihtar bildiriminin
gecerli bir sekilde kiraciya gonderilmesi
mumkundar. Fesih ihtar bildirimi adi yazili
sekil sartina tabidir ve bu bildirimin muhak-
kak kiraya veren ya da kiraya verenin yasal
temsilcisi tarafindan kiractya génderilmesi
gerekmektedir. Bildirim icerisinde hangi
donemlere ait kira bedeli ve yan gider borg-
larina istinaden mehilin verildigi yer almali-
dir. Kiractya borcunu 6demesi igin verilen
surenin kira s6zlesmesinde belirlenen veya
kanunda yer alan 30 ve 10 gunluk surelere
uygun olmasi sarttir. Eger kiraci temerrude
dusmeksizin fesih ihtari yapilarak mehil
verilirse veya verilen sureye uyulmaksizin
sozlesme feshedilirse, bu islemler batil ola-
caktir. Fesih bildirimi icin iki farkli ydonteme
basvurulabilir. itk yontem, kiraciya gonderi-
len ihtar bildiriminde verilen sure icerisinde
bor¢c 6denmezse sozlesmenin feshedilece-
gi acikga belirtilmesidir. ikinci yontem ise
kiraciya borcunu 6demesi icin verilen sure
gectikten sonra ayr bir fesih ihtar ¢ekilme-
sidir. S6zlesme feshedildikten sonra kiracl-
nin kiralanani geri verme yukamlulugua ve
kiraya verenin de kiralanani geri almay: ta-
lep hakki bulunur. Kiraya veren, TBK m. 126
uyarinca olumlu zararin, m. 120 uyarinca
temerrUt faizinin, m. 122 uyarinca da askin
zararin tazmin edilmesini talep edebilir.
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