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ABSTRACT

The legislator that felt the need to protect the inde-
pendent rights and interests, arising from having in-
dependent personality from shareholders and exec-
utives, of the joint stock companies, resort to develop
mechanisms to separate company interests from the
personal interests of the members of the board of di-
rectors. One of such mechanisms is the prohibition of
board members to participate in negotiations regulat-
ed in article 393 of the Turkish Commercial Code. In
our article, the prohibition of board members to par-
ticipate in negotiations has been examined, applica-
tion of this rule and results of its violation have been
scrutinized.
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OZET

Anonim Sirketlerin ortak ve yoneticilerinden ayri
bir kisilige sahip tuzel kisilikler olmalarindan kay-
naklanan bagimsiz hak ve menfaatlerini koruma
altina alma ihtiyaci hisseden kanun koyucu, sirket
menfaatlerini yonetim kurulu Uyelerinin kisisel
menfaatlerinden ayirmak icin mekanizmalar
gelistirme yoluna gitmistir. Bu mekanizmalardan
biri de Turk Ticaret Kanunu'nun 393. maddesinde
karsimiza ¢ikan yonetim kurulu Gyelerinin muzak-
ereye katilma yasagidir. Makalemizde yonetim
kurulu Uyelerinin muzakereye katilma yasag!
irdelenmis, uygulanisina ve ihlal edilmesinin
sonugclarina mercek tutulmustur.
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PROHIBITION OF MEMBERS OF THE BOARD OF DIRECTORS TO PARTICIPATE IN THE NEGOTIATION

In this study, only the prohibition on participation in the negotiations is discussed
among the prohibitions imposed on the board members. In this context, firstly the
purpose and the nature of the prohibition is mentioned below and then the application
of the prohibition and the results of the violation are discussed.

Bu calismada, yonetim kurulu iiyeleri icin getirilen yasaklardan sadece miizakereler
katilma yasagi ele alinmistir. Bu cercevede asagida oncelikle yasagin amaci ve mahiyetine
deginilmis daha sonrasinda ise yasagin uygulanisindan bahsedilmis ve ihlalin yaptirimlari

tartisilmstir.

I.INTRODUCTION

Joint-stock companies are represented and managed by the
board of directors which is one of the mandatory bodies of
company. While the members of the board of the directors have
rights as management, representation, honorarium, and obliga-
tions as supervision and care, they are also subject to prohibi-
tions such as going into debt against company, competing with
the company, making transaction with the company or partici-
pating in certain meetings. All these rights, obligations and pro-
hibitions are provided for the ones who constitute the compa-
ny’s governing body in order to increase the different interests
of the company and/or to protect the company from damages.

In this context, in order to perfectly protect the interests of the
company, the board of directors, which is the managing and
representative body of the company, should aim to protect and
develop the interests of the joint-stock company’s legal entity
objectively. Personality of the joint stock company is indepen-
dent from the personality of the company’s shareholders and
managers. The matter that needs to be taken into consideration
in process of decision-making mechanism of the company is
not the interests of the shareholders or the managers, but the
interests of the joint stock company’s legal entity. This obliga-
tion arises from the care and adherence liability of the members
of the board of directors which is regulated in Article 369 of
the Turkish Commercial Code. The relevant provision puts the
members of the board of directors and third persons who are
responsible for management as general manager under an ob-
ligation of doing their duty with the care of a prudent manager
and looking out for the interests of the company in compliance
with the good faith.

I. GiRiS

Anonim sirketler, zorunlu organlarindan biri olan yonetim
kurullarinca temsil ve idare edilir. Yonetim kurulu Uyelerine,
yonetim, temsil, huzur hakki gibi haklar ve goézetim ve 6zen
gibi yakumlulukler verildigi gibi, sirkete karsi borglanma, sir-
ket ile rekabet etme, sirket ile islem yapma ve belirli goérus-
melere katilma yasagi gibi sinirlamalar da getirilmistir. Tum
bu hak, yukamluluk ve yasaklar, sirketin farkli menfaatlerinin
artirlmasini gézetmek ve/veya sirketi zarardan korumak adi-
na sirketin yénetim organini teskil eden kisiler icin olusturul-
mus kurumlardir.

Bu baglamda, sirketin menfaatlerini en iyi sekilde korumak
adina, sirketin yonetim ve temsil organi olan yénetim kuru-
lunun, objektif olarak anonim sirket tuzel kisisinin menfaat-
lerini koruma ve gelistirmeyi amacglamasi gerekir. Anonim
sirketin kisiligi, sirketin ortak ve yoneticilerinin kisiliginden
bagimsizdir. Sirkete iliskin karar alma mekanizmasinin isle-
yisinde de gozetilmesi gereken husus, ortaklarin yahut yo-
neticilerin sirket disi menfaatleri degil, anonim sirket tuzel
kisiliginin menfaatleridir. Bu yakumluluk, Turk Ticaret Kanu-
nu’'nun 369. maddesinde duzenlenen yénetim kurulu Uye-
lerinin 6zen ve baglilik sorumlulugundan kaynaklanmak-
tadir. ilgili hukam, yonetim kurulu tyeleri ve genel mudur
gibi yonetimle gorevli uguncu kisileri, goérevlerini tedbirli bir
yoéneticinin 6zeniyle yerine getirme ve sirketin menfaatlerini
durustluk kurallarina uyarak gézetmek yukumlualugu altinda
birakmaktadir.
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In this study, only the prohibition on participation in the ne-
gotiations is discussed among the prohibitions imposed on
the board members. In this context, firstly the purpose and the
nature of the prohibition is mentioned below and then the ap-
plication of the prohibition and the results of the violation are
discussed.

I1. PURPOSE AND NATURE OF THE
PROHIBITION TO PARTICIPATE IN
THE NEGOTIATION

The prohibition of members of board of directors to partici-
pate in negotiations is also a view of the responsibility of care
and adherence which is regulated in Article 369 of the Turkish
Commercial Code. However, the legislator has foreseen that
there may be situations in which the member of the board of
directors cannot maintain its impartiality and fulfill its obligation
of care and adherence. Accordingly, the legislator had to take
measures in order to satisfy the need to protect the interests of
company and rights of the shareholders who could not prevent
the decision that contradicts with the interests of the company.
The prohibition of the members of the board of directors to par-
ticipate in negotiations is an institution regulated in Article 393
of the Turkish Commercial Code and organized in line with the
need to prevent shareholders from taking decisions against the
company’s interest, in situation where impartiality of the mem-
bers is suspected.

Prohibition to participate in the negotiation protects the mem-
bers of the board of directors, as well as the interests of the com-
pany and therefore the shareholders. Because the decisions of

MAKALELER

Bu calismada, yonetim kurulu Gyeleri i¢in getirilen yasak-
lardan sadece muzakereler katilma yasagi ele alinmistir. Bu
cercevede asagida oncelikle yasagin amaci ve mahiyetine
deginilmis daha sonrasinda ise yasagin uygulanisindan
bahsedilmis ve ihlalin yaptirnmlari tartisilmistir.

Il. MUZAKERELERE
KATILMA YASAGININ AMACI
VE MAHIYETI

Yonetim kurulu Uyelerinin muzakereye katilma yasagi da
Turk Ticaret Kanunu'nun 369. maddesinde duzenlenen
6zen ve baglilik sorumlulugunun bir géranumudur. Ancak
kanun koyucu, yonetim kurulu Uyesinin tarafsizligini koru-
yup 6zen ve baglilik yukumlulugunu yerine getiremeye-
bilecegi haller olabilecegini 6ngérmustur. Bu dogrultuda
da sirket menfaatlerini ve sirketin menfaatiyle celisen bir
kararin alinmasina engel olamayan hissedarlarin haklarini
koruma ihtiyacini gidermek adina tedbirler almak duru-
munda kalmistir. Yonetim kurulu Uyelerinin muzakereye
katilma yasagi, Uyelerin tarafsiziginin sipheye dusecedi
hallerde, ortakligin menfaatlerine aykiri karar almasinin
onune gecilmesi ihtiyaci dogrultusunda dazenlenmis bir
kurum olarak Tark Ticaret Kanunu'nun 393. maddesinde
yer bulmustur.

Muzakerelere katilma yasagi, sirketin ve dolayisiyla or-
taklarin cikarlarini korudugu kadar yonetim kurulundaki
uyenin kendisini de korumaktadir. Zira yonetim kurulu
uyesinin, ortakligin ¢ikarina aykiri verecegi kararlar da bu
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IT IS NOT SUFFICIENT
FOR CONFLICTING
INTEREST TO BE
PERSONAL. THE
CONFLICTING INTEREST
SHOULD ALSO BE AN
EXTERNAL INTEREST.

4

FOOTNOTE
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2015, p. 69.

2 Reha Poroy, Unal Tekinalp,
Ersin Camoglu, Ortakliklar Hukuku I,
Istanbul 2014, p. 377.

3 Kilig, p.70.

4 Hasan Pulasli, Sirketler Hukuku
Serhi, Vol. 1, Ankara 2014, p. 1171.

PROHIBITION OF MEMBERS OF THE BOARD OF DIRECTORS TO PARTICIPATE IN THE NEGOTIATION

the board member to be contrary to the inter-
ests of the company may cause the individual
responsibility of this person.”

According to Article 393 of the Turkish Com-
mercial Code, the board member cannot
participate in the negotiations where his/her
personal and external interest or the personal
and external interests of his/her lineal kin or
husband/wife or kin by marriage and relatives
up to the third degree blood including third de-
gree contradict with the interests of company.?

The “personal” interest referred to in the ar-
ticle does not include all kinds of personal
benefits as shown in the preamble of this pro-
vision. What the legislation intends here is an
interest towards and about the relevant mem-
ber or a relative of this member or pertinent to
them. Any gain or benefit, an advantage, and
the prevention of a loss due to the member-
ship or his / her relative to a community are
not considered personal.®

It is not sufficient for conflicting interest to
be personal. The conflicting interest should
also be an external interest. For instance, as
assigning, dismissal, determination of wages
of the member of the board of directors or his/
her sibling, spouse or other relative are not
external, the respective board member can
participate in negotiations regarding these
issues.

kisinin bireysel sorumlulugunu dogurabi-
lecektir."

Turk Ticaret Kanunu'nun 393. maddesi
uyarinca yonetim kurulu tyesi, kendisinin
sirket disi kisisel menfaatiyle veya alt ve Ust
soyundan birinin ya da esinin yahut t¢un-
cu derece dahil ugcuncu dereceye kadar
kan ve kayin hisimlarindan birinin, kisisel
ve sirket disi menfaatiyle sirketin menfaati-
nin catistigl konulara iliskin muzakerelere
katilamaz.?

Madde gerekgesinde gosterildigi Uzere,
maddede bahsedilen “kisisel” menfaat her
turlu kisisel faydayr icermemektedir. Kanu-
nun burada kast ettigi sey, bizzat ilgili tye-
ye veya bir yakinina yonelik, onlan konu
alan veya onlarla ilgili bulunan bir menfa-
attir. ilgili tye veya yakininin, bir topluluga
dahil olmasi sebebiyle yararlanabilecegi
bir kazanc veya edinecedi bir menfaat, bir
avantaij, bir zararin énlenmesi gibi haller ki-
sisel sayilmamaktadir.®

Catisan menfaatin kisisel olmasi yeterli de-
gildir. Bu catisan menfaatin ayni zamanda
sirket disi bir menfaat olmasi gerekir. Orne-
gin kisi kendisinin yahut kardesinin, esinin
yahut baska bir yakininin sirket gorevlerine
getirilmesi, gérevden alinmasi, tcretlerinin
tayin edilmesi gibi konular sirket disi ol-
madigindan ilgili yonetim kurulu Gyesi bu
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In the article, the legislator stated that the rele-
vant ban shall also be applied in cases where
it is the requirement of the rule of good faith
in case of hesitation, the board of directors
shall make the decision. However, it is stated
that the related member cannot participate in
this vote. Even if the conflict of interest is not
known by the board of directors, the relevant
member must disclose it and comply with the
prohibition.*

The prohibition of participation held under
this provision shall be used in not only the
cases where a member of the board of direc-
tors or relatives and kin of the member article
have external interests conflicting with the
company’s interests but also in the situations
where the good faith rule requires him/her
not to participate in negotiation. Therefore,
in such a case, even if the concerned person
is not one of the relatives and kin which stat-
ed in the article, the members of the board
of directors will decide whether the partici-
pation of the relevant board member in the
negotiation is in accordance with the good
faith rule. In our opinion, the relations of the
legal person shareholders’ with other persons
should be evaluated within the scope of the
prohibition in the perspective of good faith
which mentioned in provision. Because the
legislator shows by referring to principle of
good faith that it did not want to limit the pro-
hibition on the issues related to pertinent and
relatives of natural persons who are listed in
the article. Therefore, as well as it is accepted
that there is a reservation when a decision is
given with respect to the relatives related to
the real person, it should be accepted that the
same applies when a decision is being given
about the group companies or other real or
legal persons closely related to legal person
which is a member of the board of directors.

In the second paragraph of the article, it is
regulated that, the members of the board of
directors who act against the provision and
the members who did not object to participa-
tion of the relevant member while the conflict
of interest is objectively exists and known and
making decision for the participation of the
him/her are obliged to compensate the dam-
ages accrued by the company due to this.

konularnn goérusulecegi muzakerelere kati-
labilecektir.

Maddenin devaminda ise kanun koyucu, il-
gili yasagin yonetim kurulu Uyesinin miza-
kereye katilmamasinin durustluk kuralinin
geregiolan durumlarda da uygulanacagini,
tereddut uyandiran hallerde, karari yonetim
kurulunun verecegini ifade etmistir. Ancak
bu oylamaya ilgili tyenin katilamayacagi
belirtilmistir. Menfaat uyusmazligi yonetim
kurulu tarafindan bilinmiyor olsa bile, ilgili
uye bunu ac¢iklamak ve yasaga uymak zo-
rundadir.*

Bu hukum kapsaminda gorusmeye katilma
yasag\, bir yonetim kurulu tyesi sadece sir-
ket disi kisisel menfaati veya madde met-
ninde sayilan akraba ve hisimlarinin sirket
disi menfaatlerinin sirket menfaatleriyle
catistigr hallerde degil, durustluk kurali-
nin muzakereye katilmamasini gerektiren
durumlarda da kullanilacaktir. Dolayisiy-
la, boyle bir durumda ilgili kisi maddede
sayilan akraba ve hisimlardan biri olmasa
dahi, yonetim kurulu dyeleri ilgili yonetim
kurulu Gyesinin muzakereye katilmasinin
darustluk kuralina uygun olup olmadiginin
kararini verecektir. Kanaatimizce, tuzel kisi
ortaklarin diger kisilerle iligkileri de durust-
luk kuralina kanunda yapilan referans gere-
gi yasak kapsaminda degerlendirilmelidir.
Zira kanun koyucu durustluk kuralina atif
yaparak yasagl maddede sayilan gercek
kisilerin akraba ve yakinlarnyla kisitli tutmak
istemedigini ortaya koymustur. Dolayisiyla
gercek kisinin iligkili oldugu yakinlariyla
ilgili karar verilmesi durumunda ortada bir
cekince oldugu kabul edildigi gibi yéne-
tim kurulu Uyesi olan tuzel kiginin siki iligki
icinde oldugu grup sirketleri yahut sair ger-
cek ve tuzel kisilerle ilgili karar verilirken de
ayni ¢ekincenin bulundugu kabul edilmek
durumundadir.

Maddenin ikinci fikrasinda, hukme ayki-
r hareket eden yonetim kurulu Uyesi ve
menfaat ¢atismasi nesnel olarak varken ve
biliniyorken, ilgili tyenin toplantiya katilma-
sina itiraz etmeyen Gyelerin ve s6z konusu
uyenin toplantiya katilmasi yonunde karar
alan yonetim kurulu tyelerinin bu sebeple
sirketin ugradigi zarar tazminle yukamlu
olacagi duzenlenmistir.

MAKALELER

CATISAN MENFAATIN
KiSISEL OLMASI
YETERLI DEGILDIR. BU
CATISAN MENFAATIN
AYNI ZAMANDA SIRKET
DISI BiR MENFAAT
OLMASI GEREKIR.
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PROHIBITION OF MEMBERS OF THE BOARD OF DIRECTORS TO PARTICIPATE IN THE NEGOTIATION

I1l. APPLICATION OF
THE PROHIBITION

This prohibition is applies to participation in
the negotiations, not in the meetings. If there
isaconflict of interestinthe mannerreferred to
in the article, the prohibited person will not be
able to participate only in the section where
the issue of conflict of interest is discussed.
The member of the board who is present in
the meeting and in the voting of other matters
shall leave the meeting area only at the time of
the negotiation of the related matter if one of
the reasons of the prohibition required by the
provision exists. As a natural consequence of
not participating in the negotiation, the pro-
hibited board member will not be able to vote
on the issue of which he/she is prohibited
from participating in the negotiation.® It is not
clearly regulated in legislation whether the
relevant board member can participate in the
voting. The relevant provision presents that
member shall not have the right to participate
when we consider the situation with the pur-
pose of legislator.®

The fact that the board member can be
banned from negotiation in accordance with
the rule of good faith extends the field of pro-
vision’s application considerably. For exam-
ple, the member’s cousin is not counted in
the article among the persons who will result
in the prohibition of participation of the mem-
ber in the negotiations when his/her interests
conflict with the company. However, with
taking into account the person’s close rela-
tionship with his/her cousin or the commer-
cial relationship with his/her cousin, it may
be necessary for the member not to partici-
pate in the negotiation, in case of hesitation,
it can be discussed and decided by board
members whether the relevant member may
participate in the negotiation or not. Likewise,
if the subject of the negotiation concerns the
partner of a member, partnership company
in which he/she is a partner of or his/her for-
mer spouse, the prohibition shall be valid.” It
should be accepted even if just one member
is in doubit, it is enough for the existence of
hesitation. Because not only the prohibited
member’s, but also other members’ respon-
sibility arise. Moreover, when explaining the
operation of this system in the doctrine, it was
stated that when upon a member’s statement
of his doubt, a discussion and voting would
be held on whether the member of the board
of directors would be banned from the nego-
tiation or not.®

111. YASAGIN
UYGULANISI

Yasak uyenin toplantiya degil muzakereye
katilmamasi biciminde uygulanir. Maddede
bahsedilen sekilde bir cikar catismasinin
bulunuyor olmasi halinde, sadece ¢ikar ca-
tismasi konusunun muzakere edildigi bolu-
me yasakli kisi katilamayacaktir. Toplantiya
gelen ve diger konularin gérasmesinde ve
oylamasinda bulunan yénetim kurulu Uye-
si, hukmun gerektirdigi yasaklilik sebeple-
rinden birinin varligi halinde ve sadece ilgili
konunun gérusuldugu esnada toplantinin
gerceklestigi alandan uzaklasacaktir. Mu-
zakereye katilamamanin dogal bir sonucu
olarak, yasakli yonetim kurulu Uyesi maza-
keresine katilmaktan yasakli oldugu konu-
nun oylamasina da katilamayacaktir.5 Aslin-
da ilgili ydonetim kurulu Uyesinin oylamaya
katilip katilamayacadi mevzuatta acikga
duzenlenmis bir konu degildir. Bununla
beraber, ilgili hikum ve kanun koyucunun
amaci Uyenin oylamaya katilmaya hakki ol-
mayacagini ortaya koymaktadir.®

Duarustluk kurali uyarinca yonetim kurulu
Uyesinin muzakereden yasaklanabilmesi
hukmun uygulama alanini oldukg¢a genis-
letmektedir. Ornegin, maddede Uyenin
kuzeni, menfaat catismasi olmasi halinde
Uyenin muzakereye katilmasinin yasaklan-
masi sonucunu doguracak kisiler arasinda
sayllmamistir. Ancak somut olayda, kisinin
kuzeni ile yakinligi veyahut ticari iliskisi g6z
onune alinarak tlyenin muzakereye katilma-
masi gerekebilecek, tereddut durumunun
olugmasi halinde ilgili Gyenin muzakereye
katilip katilmayacagi diger uyeler tarafin-
dan gorusulup kararlastirilabilecektir. Ayni
sekilde, muzakerenin konusunun bir Uye-
nin ortagini, ortagi oldugu bir sahis sirketini
ya da eski esini ilgilendirmesi gibi hallerde
deyasak gecerliolacaktir.” Tereddut halinin
varligi icin bir Gyenin suphede olmasinin
dahi yeterli olacagi kabul edilmelidir. Zira
sadece yasakll yenin degil diger tyelerin
de sorumluluklarinin dogmasi s6z konusu-
dur. Kaldi ki doktrinde, bu sistemin isleyisi
anlatilirken bir Gyenin suphesini agiklamasi
Uzerine ilgili ybnetim kurulu Gyesinin muza-
kereden yasaklanip yasaklanmayacagina
iliskin goérasme ve oylamanin yapilacagi
belirtilmistir.®

ilgili tye henuz yasakli olmadigindan, mu-
zakereye katilmasinin yasaklanip yasaklan-
mayacaginin gorasuldugu muzakereye ka-
tilabilecek, ancak bu muzakerede de Turk
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Since the relevant member is not prohibited
yet, he/she will be able to participate in the
negotiation in which it is discussed whether
it will be prohibited to participate in the ne-
gotiation but will not vote in this negotiation
according to the first paragraph of Article 393
of Turkish Commercial Code. In addition, it is
clearly regulated that relevant member of the
board of directors cannot attend to voting for
deciding whether the respective member can
attend to negotiation or not in case of any hes-
itation.

Ticaret Kanunu’nun 393. maddenin birinci
fikrasi uyarinca oy kullanmayacaktir. Ayri-
ca, tereddut uyandiran hallerde, yonetim
kurulunun 0yenin muzakereden yasakla-
nip yasaklanmayacagina karar verilmesine
iliskin yapilacak oylamaya da ilgili yonetim
kurulu tyesinin katilamayacagi acik¢a du-
zenlenmisgtir.

The fact that the board member can be banned from
negotiation in accordance with the rule of good faith
extends the field of provision’s application considerably.

Diiriistliik kurali uyarinca yonetim kurulu iiyesinin
miizakereden yasaklanabilmesi hiikmiin uygulama alanim

oldukca genisletmektedir.

IV. RESULTS OF
THE VIOLATION OF
PROHIBITION OF
PARTICIPATION IN
NEGOTIATIONS

The consequences of the violation are set out
in the second paragraph of the article 393 of
Turkish Commercial Code. Whilst the which
responsibilities are brought to whom in which
conditions by the infringement had been
clearly regulated, the legislator has not made
any regulations regarding the effect of the vi-
olation on the validity of the decision.

First of all, it is not important whether or not
the board of directors knows the prohibition
of the member. In any case, the relevant mem-
ber is obliged to inform the board of directors
of his/her status and comply with the deci-
sion of the board of directors. Because, even
if he/she does not declare it at the meeting,
his/her obligation of compensating the dam-
ages incurred by the company arises due to
the decision taken. However, as stated in the
article, the obligation to compensate the loss

IV. MUZAKERELERE
KATILMA YASAGININ
iHLALININ SONUCLARI

ihlalin sonuglar TTK m.393'un ikinci fik-
rasinda duzenlenmistir. ihlalin kimlere
hangi sartlarda hangi sorumluluklar getir-
digi acikca duzenlenmekle beraber kanun
koyucy, ihlalin kararin gecerliligine etkisi
hakkinda herhangi bir duzenleme yapma-
mistir.

Oncelikle, acikca duzenlendigi Uzere yo-
netim kurulunun ilgili dyenin yasaklilik
halini bilip bilmedigi 6nem arz etmemek-
tedir. Her halukarda, ilgili tye durumunu
yonetim kuruluna bildirmek ve yoénetim
kurulunun kararina uymak zorundadir.
Zira toplantida bunu beyan etmese dahi,
ilgili tye acisindan, alinan karar sebebiyle
sirketin ugradigi zararn giderme yukumlu-
lagu dogmaktadir. Ancak maddede ifade
edildigi uzere, sirketin alinan karar sebe-
biyle ugradigi zarar giderme yukumlulu-
gu sadece ilgili uye Uzerinde degil ayni
zamanda Gyenin muzakereye katilmasi
yonunde oy kullanan yahut ilgili Gyenin
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PROHIBITION OF MEMBERS OF THE BOARD OF DIRECTORS TO PARTICIPATE IN THE NEGOTIATION

accrued by the company due to the decision
taken does not only applicable for the mem-
ber, but also on the member who votes for the
member to participate in the negotiation or
on the member who knows that the relevant
member should be banned.®

It should not be forgotten that the responsi-
bility mentioned here is a defect liability and
arises only in case of loss exist. In other words,
the member’s participation in the negotiation
or contribution to the decision will not directly
cause responsibility on the person or persons
concerned, firstly the decision will have to
cause the company to suffer a loss.

While the responsibility to be arisen by the
breach is clear, the legislator has been silent
about the effect of violation on the validity
of the violation. Therefore, there are different
opinions about the validity of decisions in the
doctrine. Teoman states that the prohibition
of participation in the negotiations does not
affect the validity of the board of directors’ de-
cision by justifying that the result of the viola-
tion of the prohibition is regulated by the law
and the result is the responsibility to compen-
sate damages."” Teoman stated in his article
published in the time of the former law that
deeming the decision invalid would make
the loss compensation, which is linked to the
result of the decision by legislator, meaning-
less and subjectless, because the debt does
not arise from the invalid decision. Camoglu
stated that since the legislation does not ex-
plicitly regulate the cancellation way for this
situation, a cancellation procedure cannot
be directly operated, but if the relevant board
member participates in the negotiations and
affects other members in such negotiations,
and indicated general provisions as the solu-
tion method through stating that deception
provisions pursuant to Article 36 and threat
provisions pursuant to Article 37 of Turkish
Code of Obligations can be applied." ismail
Kirca argues that only the vote should be
deemed invalid and the quorum of decision
should be checked again.™

V. CONCLUSION

Prohibition of members of the board of direc-
tors to participate in the negotiation is regulat-
ed in Article 393 of Turkish Commercial Code
as an institution of which the otherwise can-
not be decided by any organ of the joint stock
company and which unambiguously sep-
arates legal personality and interests of the
company and the personality and personal

yasakli olmasi gerektigini bildigi halde su-
san uyeler i¢cin de mevcuttur.®

Ancak unutulmamalidir ki, burada bahse-
dilen sorumluluk bir kusur sorumlulugudur
ve sadece zararin varligi halinde dogmak-
tadir. Yani sadece Uyenin yasakli oldugu
muzakereye katilmasi ya da kararda katkisi
olmasi dogrudan ilgili kisi veya kisiler tuze-
rinde sorumluluk dogurmayacaktir dncelik-
le alinan kararin sirketin bir zarara ugrama-
sina sebep olmasi gerekecektir.™

inlalin doguracag sorumluluk acik olmak-
la beraber ihlalin kararin gecerliligine et-
kisi hakkinda kanun koyucu susmustur.
Bu nedenle kararlarin gecerliligi hakkinda
doktrinde farkli goérusler bulunmaktadir.
Teoman, yasaga aykinligin sonucunun ka-
nunda duzenlenmesini ve bu sonucun da
zararlari giderme sorumlulugu olmasini ge-
rekce gostererek muzakerelere katilma ya-
saginin yonetim kurulu kararinin gegerliligi-
ne etki etmedigini ifade etmektedir.” Eski
kanun zamaninda yayinlanan makalesinde
Teoman, karari gegersiz saymanin, gegersiz
karardan bor¢ dogmayacagindan dolayi
kanun koyucunun karar sonucuna bagla-
digi zarar tazmin yukumlulugunt anlamsiz
ve konusuz hale getirecegini ifade etmis-
tir. Camoglu ise kanun agik¢a bu durum
icin iptal yolu duzenlemediginden bahisle
dogrudan bir iptal proseduru igletilemeye-
cegini ancak ilgili yénetim kurulu tyesinin
muzakerelere katilmasi ve bu muzakereler-
de s6z alma gibi yollarla diger tyeleri etkile-
mesi halinde Turk Borglar Kanunu'nun 36.
maddesi uyarinca aldatma ve 37. maddesi
uyarinca korkutma hukumlerine gidilebile-
cegini ifade ederek ¢o6zum yodntemi olarak
genel hukumleri gostermistir.’? ismail Kirca
ise sadece oyun gecersiz sayilarak karar
yeter sayisinin yeniden kontrol edilmesi ge-
rektigini savunmaktadir.®

V.SONUC

Yonetim kurulu Uyesinin muzakerelere ka-
tilma yasag), sirket ttzel kisiligi ve menfaat-
leri ile pay sahibi olan ya da olmayan tam
yonetim kurulu Oyelerinin kisiligini ve kisi-
sel menfaatlerini net bir bicimde ayiran ve
sirketin menfaatlerini koruma altina almayi
ve sirketi olasi zararlardan korumayr amac-
layan, aksi anonim sirketin herhangi bir or-
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YONETIM KURULU UYELERININ MUZAKEREYE KATILMA YASAGI

interests of board of directors who are share-
holders or not and aims to protect company’s
interest and protects it from harms.

In our opinion, such prohibition which brings
the attendance of relevant board member
to negotiations up for voting and discussion
even in the slightest hesitation demonstrates
the high sensitivity of the legislator in sepa-
rating legal entity of company from the entity
of persons in board of directors. In addition,
we opine that the way that the mechanisms
during the application of the prohibition is
provided in a simple way that does not hinder
the functioning of the prohibition increases
the applicability of the prohibition as we have
explained above. Finally, it should be noted
that the divided opinions with respect to the
consequences of the violation of the provi-
sion may be the subject of another study ad-
dressing only this issue. On the other hand,
the majority opinion in the doctrine is that the
decisions are not considered invalid as stated
above, but that those who have contributed
to the violation should be held responsible.
We opine that approach from the perspective
of the reliability of transactions in commercial
life, majority opinion in the doctrine can be
considered reasonable.
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