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ABSTRACT

Presidential Decision No. 85 dated 13.09.2018 in-
troduced some restrictions on transactions con-
ducted in foreign currency or indexed to a foreign
currency between parties resident in Turkey. The
new restrictions state that if the contracting parties
are legal or natural persons resident in Turkey and if
the contract is not included in the exceptions deter-
mined by the Ministry of Treasury and Finance (“the
Ministry”), any costs and other payment obligations
related to the contract cannot be in foreign currency
or indexed to a foreign currency. The Ministry's ex-
ceptions were issued on 16.11.2018 in a Communi-
qué (Communiqué No: 2018-32/52) Amending the
Communigué on Decision No. 32 on the Protection
of the Value of Turkish Currency (Communiqué No:
2008-32/34) ("Communiqué”). This article aims to
explain the scope and exceptions of the prohibition
on concluding contracts in or indexed to foreign
currency. Also, it contains information on the types
of contracts that can and cannot be concluded in
foreign currency or indexed to a foreign currency.

= KEYWORDS

COMMUNIQUE, THE DECISION
NO.32, FOREIGN CURRENCY

OZET

13.09.2018 tarihli 85 sayill Cumhurbaskani Karari

ile getirilen duzenleme uyarinca Turkiye'de yerlesik
Kisilerin kendi aralarinda doviz cinsinden veya dovize
endeksli olarak gerceklestirecegiislemlere iliskin
birtakim sinirlamalar getirilmistir. S6z konusu karar ge-
regince sozlesme taraflannin Turkiye'de yerlesik tuzel
ya da gercek kisi olmasi ve akdedilecek sdzlesmenin
Hazine ve Maliye Bakanliginca (“Bakanlik”) belirle-
necek istisnalar icerisinde yer almamasi durumunda
taraflar s6z konusu sdzlesmede yer alan bedelleri ve
sozlesmelere bagli diger deme yukumluluklerini
doviz veya dovize endeksli olarak kararlastiramaya-
caktir. Anilan istisnalar Bakanlik tarafindan 16.11.2018
tarihinde “Turk Parasl Kiymetini Koruma Hakkinda 32
Sayili Karara lliskin Teblig (Teblig No: 2008-32/34)'de
Degisiklik Yapilmasina Dair Teblig (Teblig No: 2018-
32/52)" ("Teblig") ile yayimlanmistir. isbu makale
dovizle sdzlesme yasagini, kapsamini ve istisnalarini
aciklamak amaciyla yazilmis olup, Tebligde belirlenen
doviz cinsinden veya dovize endeksli olarak akded-
ilebilecek ve akdedilemeyecek sdzlesme turleri bilgisi
ihtiva etmektedir.

—> ANAHTARKELIMELER

TEBLIG, 32 SAYILI KARAR, DOVIZ
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AN EVALUATION OF THE COMMUNIQUE AMENDING THE COMMUNIQUE ON DECISION NO. 32
ON THE PROTECTION OF THE VALUE OF TURKISH CURRENCY

“Turkish residents, unless otherwise indicated by the Ministry, shall not determine
contract value and other additional contractual payments in foreign currency or indexed
foreign currency stipulated in agreements of purchase and sale of any kind of movable and
immovable properties, leasing of any kind of movable and immovable properties, including
transport leasing and financial leasing, leasing business, labour, service and construction.”

“Tiirkiye’de yerlesik Kisilerin, Bakanlikca belirlenen haller disinda, kendi aralarindaki menkul
ve gayrimenkul alim satim, tasit ve finansal kiralama dahil her tiirlii menkul ve gayrimenkul
kiralama, leasing ile is, hizmet ve eser sozlesmelerinde sozlesme bedeli ve bu sozlesmelerden
kaynaklanan diger 6deme yiiktimliiliikleri doviz cinsinden veya dovize endeksli olarak

kararlastirilamaz.”

y

FOOTNOTE

1 The “provisional” Article 8 titled
“Contracts in Foreign Currency and
Foreign Currency Indexed” in the
Communiqué dated 06.10.2018,
was amended in the Communiqué
published in 16.11.2018 as only
Article 8. Accordingly, the charac-
teristics of provisional and the title
were excluded from the scope of the
Communiqué.

I.INTRODUCTION

Decision No. 32 on the Protection of the Val-
ue of Turkish Currency (“Decision No. 32"),
regulated in accordance with Law No.1567
and published in the Official Gazette No.
20249 dated 11.08.1989, has been amend-
ed through the “Resolution of the President
No. 85 on the Amendment to Decision No.
32 on the Protection of the Value of Turkish
Currency” published in the Official Gazette
No. 30534 dated 13.09.2018. The amend-
ment was made by adding subparagraph
(g) to Article 4 of Decision No. 32. The
amendment states;

“Turkish residents, unless otherwise indicat-
ed by the Ministry, shall not determine con-
tract value and other additional contractual
payments in foreign currency or indexed
foreign currency stipulated in agreements
of purchase and sale of any kind of movable
and immovable properties, leasing of any
kind of movable and immovable properties,
including transport leasing and financial
leasing, leasing business, labour, service
and construction.”

Provisional Article 8 was added to the same
decision as;

“Within thirty days after the entry into force of
Article 4 (g) of this decision, the prices speci-
fied in the aforementioned paragraph and de-
termined in foreign currency in the contracts
concluded in the previous period shall be de-

I. GiRiS

13.09.2018 tarihli ve 30534 sayili Resmi
Gazetede yayimlanan “Turk Parasi Kiyme-
tini Koruma Hakkinda 32 Sayili Kararda
(“32 Sayili Karar”) Degisiklik Yapilmasina
Dair 85 Sayili Cumhurbaskani Kararl” ile
1567 Sayili Kanun uyarinca duzenlenmis
ve 11.08.1989 tarihli ve 20249 Sayili Resmi
Gazetede yayimlanmis 32 Sayili Karar'da
degisiklik yapilmistir. Yapilan degisiklik 32
Sayili Kararin Doviz baslikli 4. maddesine
(g) bendi eklenmesi suretiyle gercekles-
mistir. Eklenen igbu bent uyarinca;
“Turkiye'de yerlesik kisilerin, Bakanlikca
belirlenen haller disinda, kendi aralarin-
daki menkul ve gayrimenkul alim satim,
tasit ve finansal kiralama dahil her tarla
menkul ve gayrimenkul kiralama, leasing
ile i, hizmet ve eser sozlesmelerinde s6z-
lesme bedeli ve bu so6zlesmelerden kay-
naklanan diger 6deme yukumlulukleri
doviz cinsinden veya dovize endeksli ola-
rak kararlastirilamaz.”

Ayni karara Gecici Madde 8 eklenmis
olup, bu madde uyarinca;

“Bu kararin 4. maddesinin (g) bendinin yurar-
luge girdigi tarihten itibaren otuz gun icinde,
s0z konusu bentte belirtilen ve daha 6nce ak-
dedilmis yuararlukteki sézlesmelerdeki doviz
cinsinden kararlastirilmis bulunan bedeller,
Bakanlik¢a belirlenen haller disinda Turk pa-
rasi olarak taraflarca yeniden belirlenir.”
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termined by the parties as Turkish Lira except
in cases determined by the Ministry.”

These provisions entered into force on
13.10.2018 following the publication of
Presidential Resolution No. 85 and will
be executed by the Ministry. According-
ly, by way of issuing the Communiqué
(Communiqué No: 2018-32/51) Amend-
ing the Communiqué on Decision No. 32
on the Protection of the Value of Turkish
Currency (Communiqué No: 2008-32/34)
on 06.10.2018, the Ministry aims to clarify
the issues regarding Decision No. 32. The
types of contracts that can be concluded
in foreign currency or indexed to a foreign
currency are specifically determined in
the Communique. The Communiqué was
published on 16.11.2018 by the Ministry
and included a number of changes’ to the
Communiqué published on 06.10.2018
and some new provisions.

This article examines in detail the types of
contracts determined in the Communique
that can or cannot be concluded in foreign
currency or indexed to a foreign currency.

Yukarida anilan hukumler 85 sayili Cumhur-
baskani Kararinin yayimlanmasini takiben
13.10.2018 tarihinde yururluge girmis olup,
Bakanlik tarafindan yuratulecektir. Buna
istinaden Bakanlik, 06.10.2018 tarihinde
“Tark Parasl Kiymetini Koruma Hakkinda 32
Sayili Karara iliskin Teblig (Teblig No: 2008-
32/34)'de Degisiklik Yapilmasina Dair Teblig'i
(Teblig No: 2018-32/51)" yayimlayarak 32 Sa-
yili Karar kapsaminda belirtilen hususlarin ay-
dinlatilmasini amaglamis ve bu amag¢ dogrul-
tusunda s6z konusu tebligde doviz cinsinden
veya dovize endeksli olarak akdedilebilecek
s6zlesme turlerini istisnai olarak hukum altina
almistir. Daha sonrasinda yine Bakanlik tara-
findan 16.11.2018 tarihinde Teblig yayimla-
narak, 06.10.2018 tarihinde yayimlanan teb-
ligde birtakim degisikler gerceklestirilmis’ ve
birtakim yeni hukumler de Teblig kapsamina
dahil edilmistir.

Teblig'de yer alan madde 1 wuyarinca;
28.02.2008 tarihli ve 26801 sayili Resmi Ga-
zete’de yayimlanan Turk Parasi Kiymetini Ko-
ruma Hakkinda 32 Sayili Karara iliskin Teblig
(Teblig No: 2008-32/34)'in 8. maddesi Teb-
lig'de yer aldigi sekliyle degistirilmistir. isbu
makale kapsaminda, gerceklestirilen degisik-
likler neticesinde Teblig'de belirlenen doéviz
cinsinden veya dovize endeksli olarak akde-
dilebilecek ve akdedilemeyecek sodzlesme
tarleri detayli irdelenecektir.

MAKALELER

A

DiPNOT

1 06.10.2018 tarihli tebligde “gegici”
sifatini haiz “Déviz Cinsinden ve
Dovize Endeksli Sozlesmeler” baslikli
Madde 8, 16.11.2018 tarihinde
yayimlanan Teblig'de yalnizca Madde
8 olacak sekilde degistirilmis olup,
anilan sifat ve baslik Teblig kapsami
disinda birakilmistir.
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2 Zekeriya KURSAT, “1567 sayili
Turk Parasi Kiymetini Koruma Kanunu
Hakkinda 32 sayili Kararda Degisiklik
Yapilmasina Dair Karar ve Uygulamasi
Hakkinda Teblig Hakkinda
Degerlendirme”, p.11.

AN EVALUATION OF THE COMMUNIQUE AMENDING THE COMMUNIQUE ON DECISION NO. 32
ON THE PROTECTION OF THE VALUE OF TURKISH CURRENCY

Il. THE SCOPE
OF THE COMMUNIQUE

A. The Notion of Residents in
Turkey

The decision applies prohibitions on res-
idents in Turkey. The notion of residents
in Turkey is defined in Article 2 Paragraph
(b) of Decision No. 32 as “natural and le-
gal persons who place legal settlements
in Turkey including workers, independent
business owners and self-employed Turk-
ish citizens abroad.”

In addition, persons who were not listed in
Decision No. 32 have been added in Arti-
cle 8, Paragraph 23 of the Communiqué;
“the branches, agencies, offices, liaison
offices, their funds managed and operated
by them or companies participated direct-
ly or indirectly by persons residing abroad,
with a minimum shareholding of fifty per-
cent of residents in Turkey that takes place
abroad shall be considered as resident in
Turkey within the scope of application of
Article 4 (g) of Decision No. 32.” Thus, in
this way, residents in Turkey are prevent-

W

11. 32 SAYILI KARARA
iLISKIN YAYINLANAN
TEBLIiG'IN KAPSAMI

A. Tirkiye'de Yerlesik Kisi
Kavrami

Bu karar uyarinca yasak kapsaminda “Turki-
ye'de yerlesik kisiler” yer almaktadir. 32 Sayili
Karar'in “tanimlar” baslikli 2. maddesinin (b)
bendi ile Turkiye'de yerlesik kisi tanimlan-
mistir. Buna gore, “yurtdisinda isci, serbest
meslek ve mustakil is sahibi Turk vatandaslari
dahil Turkiye'de kanuni yerlesim yeri bulunan
gercek ve tuzel kisiler” olarak aciklanmistir.

Buna ek olarak Tebli¢'in 8. maddesinin 23.
fikrasinda; “Turkiye'de yerlesik kisilerin yurt
disindaki; sube, temsilcilik, ofis, irtibat baro-
su, islettigi veya yonettigi fonlar, dogrudan
veya dolayli olarak yuzde elli ve Uzerinde pay
sahipliklerinin bulundugu sirkeler 32 Sayili
Karar'in 4. maddesinin (g) bendinin uygu-
lamasi kapsaminda Turkiye'de yerlesik kisi
olarak degerlendirilir” ifadeleri ile 32 Sayili
Kararin 4. maddesinin (g) fikrasi uygulamasi
kapsaminda 32 Sayili Karar'da sayllmamis ki-
siler de dahil edilmistir. Boylelikle Turkiye'de
yerlesik Kisilerin, Turkiye'deki sozlesmeleri
yurtdisindaki temsilcilikleri araciligiyla akdet-
meleri veya yurtdisinda sirket kurmak suretiy-

Tl

e
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ed from concluding prohibited contracts
by setting up companies or through their
representatives abroad.?

In the same Paragraph the Communiqué
states: “However, this paragraph shall not
apply if the contract is carried out abroad”,
thus ensuring that Paragraph 23 does
not apply to contracts concluded among
those recognized as residents in Turkey.

le sozlesmeleri akdetmelerinin 6Gnlenmesinin
amaglandigi soylenebilir.?

Teblig'in yine ayni fikrasinin devaminda “an-
cak, sozlesmenin yurt disinda ifa edilmesi
durumunda bu fikra hukmua uygulanmaz”
seklinde belirtilerek yurt disinda ifa edilmek
Uzere ve fakat 32 sayili Karar'in 4. maddesinin
(g) fikrasi uyarinca Turkiye'de yerlesik kisi ola-
rak degerlendirilen kisiler arasinda akdedil-
mis sozlesmelere ayni maddenin 23. fikrasi-
nin uygulanmayacagi hukum altina alinmistir.

Thus, in this way, residents in Turkey are prevented
from concluding prohibited contracts by setting up
companies or through their representatives abroad.

Boylelikle Tiirkiye’de yerlesik kisilerin, Tiirkiye’deki
sozlesmeleri yurtdisindaki temsilcilikleri aracihigiyla
akdetmeleri veya yurtdisinda sirket kurmak suretiyle
sozlesmeleri akdetmelerinin onlenmesinin amaclandig:

soylenebilir.

B. Types of Contracts and Other
Payment Obligations that Can
Not be Concluded in Foreign
Currency or Indexed to a Foreign
Currency

1. Real Estate Sales Contracts

Under Paragraph 1 of Article 8, relating to
“Real Estate Sales Contracts”, residents in
Turkey, among themselves, shall not de-
termine the contract price and other pay-
ment obligations arising from contracts in
foreign currency or indexed to a foreign
currency in contracts covering real estate
in Turkey, including residential and roofed
workplaces. In other words, in regard to
Real Estate Sales Contracts, including the
sale of houses, residences, domains, land,

B. D6viz Cinsinden veya
Dovize Endeksli
Akdedilemeyecek Sozlesme
Tiirleri ve Diger Odeme
Yukamlilukleri

1. Gayrimenkul Satis S6zlesmeleri

Doviz cinsinden veya dovize endeksli olarak
akdedilemeyecek sozlesme turleri Tebligin 8.
maddesi kapsaminda sayilmistir. S6z konusu
maddenin 1. fikrasi esasinda “Gayrimenkul
Satis Sozlesmeleri'ne iliskindir. Buna gore;
Turkiye'de yerlesik kisiler, kendi aralarinda ak-
dedecekleri, konusu yurt icinde yer alan gay-
rimenkuller olan, konut ve c¢atili is yeri dahil
gayrimenkul satis sdzlesmelerinde sézlesme
bedelini ve bu sdzlesmelerden kaynaklanan
diger 6deme yukumluluklerini doéviz cinsin-

MAKALELER

A

DiPNOT

2 Zekeriya KURSAT, “1567 sayili
Tark Parasi Kiymetini Koruma Kanunu
Hakkinda 32 sayili Kararda Degisiklik
Yapilmasina Dair Karar ve Uygulamasi
Hakkinda Teblig Hakkinda
Degerlendirme”, s.11.
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FOOTNOTE

3 Turkish Armed Forces Founda-

tion companies shall mean; the
companies, which was established

to strengthen the Turkish Armed
Forces and more than half of its
capital belong to the Turkish Armed
Forces Foundation such as ASELSAN,
HAVELSAN, ROKETSAN, TUSAS,
ISBIR, ASPILSAN.

https://hazine.gov.tr/File/Index-
?id=cd32ef43-d5ee-45d3-abfe-
d3127a5a4632

4 Paragraph 19 of Article 8: “The
contract price and the other con-
tractual financial obligations in the
employment and service agreements
executed by branches, representa-
tives, offices, and liaison offices of the
real or legal entities that do not reside
in Turkey or companies in which they
directly or indirectly hold 50% or more
of the shares or the companies that
they have a common control and/

or over and free zone companies
under their operations in free zones
in cases where such entities act as
employer or service-receiver, may be
determined in foreign currency or as
indexed to foreign currency.”

AN EVALUATION OF THE COMMUNIQUE AMENDING THE COMMUNIQUE ON DECISION NO. 32
ON THE PROTECTION OF THE VALUE OF TURKISH CURRENCY

cropland and offices, residents in Turkey
must state the contract price and other
payment obligations (penalty clauses,
side payments, default interest, etc.) aris-
ing from the contract in Turkish Lira (“TL").
In addition, pursuant to Paragraphs 15 and
16 of the same Article within the scope of
the projects, which state institutions and
organizations are party to, that will be
realized within the scope of the tenders,
contracts and international agreements
executed in foreign currency or foreign
currency indexed; it is not possible to de-
termine the prices in foreign currency or
foreign currency indexed related to the
Real Estate Sales Contracts which will be
concluded with third parties by the con-
tractors or the commissioning companies
and their contracting parties or the Real
Estate Sales Contracts to be concluded
within the framework of the mentioned
projects and the Real Estate Sales Con-
tracts to be concluded with third parties
by Turkish Armed Forces Strengthening
Foundation® and its companies.

In addition, as specified in Paragraph 20,
commercial airline businesses conduct-
ing passenger, cargo and mail transport
activities, companies providing technical
care services for airline transport vehicles
and their motors, parts and components,
public or private entities authorized or li-
censed to render ground services at air-
ports as well as entities established or
participated with a minimum sharehold-
ing of fifty percent by the foregoing that
reside in Turkey shall not conclude Real
Estate Sale Contracts in foreign currency
or indexed to a foreign currency.

There are some exceptions to this Com-
muniqué where it is possible for Real Es-
tate Sales Contracts to be in foreign cur-
rency or indexed to a foreign currency.
Paragraph 3 of Article 8 gives residents
in Turkey who are not citizens of the Re-
public of Turkey or, as referred in in Para-
graph 19* of Article 8, persons who are
party as buyer or tenant to a Real Estate
Sales Contract may decide on the con-
tract price and other payment obligations
regarding the contract in foreign curren-
cy or indexed to a foreign currency. The

den veya dovize endeksli olarak kararlasti-
ramayacaktir. Diger bir deyisle, Turkiye'de
yerlesik kisilerin ev, konut, arazi, arsa, tarla,
isyeri de dahil tum tasinmaz satislarinda satis
bedelini ve sdzlesmeden kaynaklanan diger
yukumlulukleri (cezai sart, yan 6demeler, te-
merrut faizi vb.) Turk Lirasi (“TL") cinsinden
belirlemesi gerekmektedir.

Ayrica ayni maddenin 15. ve 16. fikralan ge-
regince kamu kurum ve kuruluslarinin taraf
oldugu doviz cinsinden veya dovize endeksli
ihaleler, s6zlesmeler ve milletlerarasi antlagsma-
larin ifasi kapsaminda gerceklestirilecek olan
projeler dahilinde; yukleniciler veya gorevli
sirketlerin ve bunlarin sézlesme imzaladigi
taraflanin Gguncu taraflarla akdedecegi veya
bahsi gecen projeler cercevesinde akdedile-
cek Gayrimenkul Satis Sozlesmeleri ile Turk
Silahli Kuvvetlerini Guglendirme Vakfi sirketle-
rinin® ve dahi yuklenicilerinin t¢cuncu kisilerle
akdettigi veya taraf oldugu Gayrimenkul Satis
Sozlesmeleri‘ne iliskin bedellerin de déviz cin-
sinde kararlastinlmasi mumkuan degildir.

Bunlarla birlikte yine ayni maddenin 20. fik-
rasinda belirtildigi Gzere, Turkiye'de yerlesik
yolcu, yuk veya posta tasima faaliyetinde
bulunan ticari havayolu isletmelerinin; hava
tasima araclarina, motorlarina ve bunlarin ak-
sam ve parcalarina yonelik teknik bakim hiz-
meti veren sirketlerin; sivil havacilik mevzuati
kapsaminda havalimanlarinda yer hizmetleri
yapmak Uzere ¢alisma ruhsati alan veya yet-
kilendirilen kamu ya da 6zel hukuk tuzel ki-
siligi statusundeki kuruluslar ile s6z konusu
kuruluslarin kurduklar isletme ve sirketler ile
dogrudan veya dolayli olarak sermayelerinde
en az yuzde elli hisse oranina sahip oldugu
ortakliklarin Turkiye'de yerlesik kisilerle doviz
cinsinden veya dovize endeksli bedeller ice-
ren Gayrimenkul Satis Sozlesmeleri akdede-
bilmeleri mumkun degildir.

So6z konusu Teblig'de istisnaen bazi hallerde
Gayrimenkul Satis S6zlesmeleri'nin doviz cin-
sinden veya dovize endeksli bedeller Uzerin-
den kararlagtinilabilmesi mumkuan kilinmigtir.
Soyle ki, ayni maddenin 3. fikrasinda belirtil-
digi uzere, Turkiye Cumhuriyeti Devleti ile va-
tandaslik bagi bulunmayan Turkiye'de yerle-
sik kisilerin veya bu maddenin 19. fikrasinda*
belirtilen kisilerin alici veya kiraci olarak taraf
olduklan Gayrimenkul Satis Sozlesmeleri'n-
de, sozlesme bedelinin ve bu sdzlesmelerden
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important thing here is, even if the per-
sons who conclude the contract are resi-
dents in Turkey, they must not be Turkish
citizens or they shall be non-residents as
per Paragraph 19. In other words, Turkish
citizens who are also resident in Turkey
may not conclude Real Estate Sale Con-
tracts in foreign currency or indexed to a
foreign currency under any circumstanc-
es.

2. Real Estate Lease Contracts

Another type of contract that is included
in the scope of the prohibition on con-
tracting in foreign currency is Real Estate
Leasing Contracts. Paragraph 2 of Article
8 states: “The contract prices and other
contractual financial obligations in Real
Estate Leasing Contracts for immovables
located in Turkey including residences
and roofed workplaces executed between
Turkish residents cannot be determined
in foreign currency or be indexed to a for-
eign currency.” In other words, in regard
to Real Estate Leasing Contracts including
the sale of houses, residences, domains,
land, cropland and offices, residents in
Turkey must determine the contract price
and other payment obligations (penalty
clauses, side payments, default interest,
etc.) arising from the contract in TL.

In addition, Paragraph 15 of Article 8 states
that Real Estate Leasing Contracts con-
cluded by state institutions, organizations
and Turkish Armed Forces Strengthening
Foundation including its commissioning
companies and their contracting parties
as third parties may not be determined in
foreign currency or indexed to a foreign
currency.

Additionally, as also specified in para-
graph 20, commercial airline businesses
conducting passenger, cargo and mail
transport activities, companies providing
technical care services for airline transport
vehicles and their motors, parts and com-
ponents, public or private entities autho-
rized or licensed to render ground services

kaynaklanan diger 6deme yukumluluklerinin
doviz cinsinden veya dovize endeksli olarak
kararlastirnlmasi mumkuandur. Burada hususi-
yet arz eden durum sozlesmeyi akdedecek
kisilerin Turkiye'de yerlesik kisiler olsalar dahi
“Turkiye Cumhuriyeti Devleti ile vatandaslik
baginin bulunmamasi” ve 19. fikrada belirtil-
digi tzere “disanda yerlesik kisiler” olmasidir.
Diger bir deyisle, Turkiye'de yerlesik Turkiye
Cumhuriyeti Devleti vatandaslarinin higbir
kosulda Gayrimenkul Satis Sozlesmeleri'ni
doviz cinsinden veya dovize endeksli olarak
kararlastirmasi mumkun degildir.

2. Gayrimenkul Kiralama Sézlesmeleri

Doviz cinsinden sozlesme yapma yasagi-
nin kapsamina dahil olan bir diger s6zlesme
tara ise Gayrimenkul Kiralama Soézlesmele-
ri‘dir. Buna iliskin duzenleme ayni maddenin
2. fikrasinda su sekilde ifade edilmektedir;
“Turkiye'de yerlesik kisiler; kendi aralarinda
akdedecekleri, konusu yurt icinde yer alan
gayrimenkuller olan, konut ve catili is yeri
dahil Gayrimenkul Kiralama Soézlesmeleri'n-
de sozlesme bedelini ve bu sozlesmelerden
kaynaklanan diger édeme yukumluluklerini
doviz cinsinden veya dovize endeksli olarak
kararlagtiramazlar.” Diger bir deyisle, Turki-
ye'de yerlesik kisiler; ev, konut, arazi, arsa,
tarla, isyeri de dahil tum tasinmaz kiralarinda
satis bedelini ve stzlesmeden kaynaklanan
diger yakumlultkleri (cezai sart, yan 6deme-
ler, temerrUt faizi vb.) TL olarak belirlemelidir.

Ayrica ayni maddenin 15. fikrasi geregince
kamu kurum ve kuruluslan ile Turk Silahl
Kuvvetlerini Guclendirme Vakfi sirketlerinin
ve dahi yuklenicilerinin Gguncu kisilerle ak-
dettigi veya taraf oldugu Gayrimenkul Kira-
lama Sozlesmeleri’'ne iliskin bedellerin déviz
cinsinde kararlastirilmasi mamkun degildir.

Bunlarla birlikte yine ayni maddenin 20. fik-
rasinda belirtildigi Gzere, Turkiye'de yerlesik
yolcu, yuk veya posta tasima faaliyetinde
bulunan ticari havayolu isletmelerinin; hava
tasima araglarina, motorlarina ve bunlarin ak-
sam ve parcalarina yonelik teknik bakim hiz-
meti veren sirketlerin; sivil havacilik mevzuati
kapsaminda havalimanlarinda yer hizmetleri
yapmak Uzere ¢alisma ruhsati alan veya yet-
kilendirilen kamu ya da 6zel hukuk tuzel ki-
siligi statusundeki kuruluslar ile s6z konusu

MAKALELER

DiPNOT

3 Turk Silahli Kuvvetlerini
Guclendirme Vakfi sirketleri; Ser-
mayesinin yarisindan fazlasi Turk
Silahli Kuvvetlerini guglendirmek
amaciyla kurulmus bulunan Turk
Silahli Kuvvetlerini Guglendirme Vak-
fi'na ait olan ASELSAN, HAVELSAN,
ROKETSAN, TUSAS, iSBIR, ASPILSAN
gibi sirketleri ifade etmektedir.

https://hazine.gov.tr/File/Index-
?id=cd32ef43-d5ee-45d3-abfe-
d3127a5a4632

4 Maddenin 19. fikrasi: “Disarida
yerlesik kisilerin Turkiye'de bulunan;
sube, temsilcilik, ofis, irtibat burosu,
dog@rudan veya dolayli olarak yuzde
elli ve tizerinde pay sahipliklerinin
veya ortak kontrol ve/veya kontroltne
sahip bulundugu sirketler ile serbest
bolgedeki faaliyetleri kapsaminda
serbest bolgelerdeki sirketlerin
isveren veya hizmet alan olarak

taraf oldugu is ve hizmet s6zlesm-
elerinde, sozlesme bedelinin ve bu
sozlesmelerden kaynaklanan diger
o6deme yukumluluklerinin déviz
cinsinden veya doévize endeksli olarak
kararlastirilmasi mumkundar.”
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HOWEVER, IT

IS POSSIBLE IN
EXCEPTIONAL
CIRCUMSTANCES

TO DECIDE ON REAL
ESTATE LEASING
CONTRACTS IN
FOREIGN CURRENCY OR
INDEXED TO A FOREIGN
CURRENCY.

y

FOOTNOTE

5 Dated 10 June 2003, Official
Gazette No. 25134.
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at airports as well as entities established
or participated with a minimum share-
holding of fifty percent by the foregoing
that reside in Turkey must not conclude
Real Estate Leasing Contracts in foreign
currency or indexed to a foreign curren-

cy.

However, it is possible in exceptional
circumstances to decide on Real Estate
Leasing Contracts in foreign currency or
indexed to a foreign currency. These ex-
ceptions are included in Paragraphs 3, 4
and 5 of the Article and are as follows:

“(38) The contract prices and other con-
tractual financial obligations in rental and
sales agreements for immovables execut-
ed by a nonresident Turkish citizen person
resident in Turkey or parties referred to
in paragraph nineteen of this Article who
acts as the purchaser or the tenant under
such contracts can be determined in a for-
eign currency or be indexed to a foreign
currency.

(4) The contract prices and other finan-
cial obligations arising from contracts for
rental of accommodation facilities where
such facilities are licensed by the Ministry
of Culture and Tourism can be determined
in a foreign currency or be indexed to a for-
eign currency.

(6) The contract prices and other financial
obligations arising from contracts for rent-
al of duty-free shops can be determined in
a foreign currency or be indexed to a for-
eign currency.”

These requirements are clearly related to
persons who have no citizenship relation
asdetermined in real estate sales contracts
and contracts to be signed regarding the
leasing of touristic and cultural accommo-
dation and duty-free shops, which should
be determined in foreign currency by na-
ture. It should not be disregarded that the
exceptions are determined as those decid-
ed in terms of foreign currency.

kuruluslann kurduklari isletme ve sirketler ile
dogrudan veya dolayli olarak sermayelerinde
en az yuzde elli hisse oranina sahip oldugu
ortakliklann Turkiye'de yerlesik kisilerle doviz
cinsinden veya dovize endeksli bedeller ice-
ren Gayrimenkul Kiralama Sozlesmeleri akde-
debilmeleri mumkun degildir.

S6z konusu Teblig'de istisnai durumlarin varli-
@ halinde Gayrimenkul Kiralama Soézlesmele-
rinin doviz cinsinden veya dévize endeksli be-
deller uzerinden kararlastirlabilmesi mumkun
kilinmistir. Bu istisnai haller Maddenin 3., 4. ve
5. fikralarinda yer almakta olup su sekildedir:

“(3) Turkiye Cumhuriyeti Devleti ile vatandas-
lik bagi bulunmayan Turkiye'de yerlesik kisi-
lerin veya bu maddenin on dokuzuncu fikra-
sinda belirtilen kisilerin alici veya kiraci olarak
taraf olduklan gayrimenkul satis ve Gayri-
menkul Kiralama Sézlesmelerinde, sdzlesme
bedelinin ve bu sdzlesmelerden kaynaklanan
diger 6deme yukumluluklerinin doviz cinsin-
den veya dovize endeksli olarak kararlastiril-
masI mumkundur.

(4) Kultar ve Turizm Bakanligi'ndan belgeli
konaklama tesislerinin isletilmesi amaciyla
kiralanmasiyla ilgili Gayrimenkul Kiralama
Sézlesmelerinde, sozlesme bedelinin ve bu
sozlesmelerden kaynaklanan diger 6deme yU-
kumluluklerinin doviz cinsinden veya dovize
endeksli olarak kararlastirilmasi mamkundur.

(6) Gumruksuz satis magazalarinin kiralan-
masina iliskin Gayrimenkul Kiralama So6z-
lesmeleriinde, soézlesme bedelinin ve bu
sozlesmelerden kaynaklanan diger 6deme yu-
kumluluklerinin doviz cinsinden veya dovize
endeksli olarak kararlastirilmasi mumkuandar.”

Soz konusu istinalar, agiktir ki gayrimenkul sa-
tim sozlesmelerinde belirlenen “vatandaslik
bagi bulunmayan kimseler” ile niteligi geregi
doviz cinsiyle belirlenmesi gereken turistik
ve kulturel konaklama yerleri ve kusku yok ki
gumriksuz satis magazalarinin kiralanmasi-
na iliskin aktedilecek sozlesmelere iliskindir.
Belirlenen istisnalarin, mahiyeti itibariyle ipso
iure “doviz cinsinden kararlastirilmasi gere-
ken”"ler olarak belirlendigi gézden irak tutul-
mamalidir.
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3. Employment Contracts

Employment contracts are regulated un-
der Labor Law No. 4857 and defined as
contracts composed of a party (employee)
who undertakes to perform work and the
other party (employer) who undertakes to
pay wages.®

Paragraph 6 of Article 8 states that con-
tract prices and other contractual financial
obligations arising from Employment Con-
tracts other than those to be performed
outside of Turkey between Turkish resi-
dents and to be performed with maritime
workers cannot be concluded in a foreign
currency or be indexed to a foreign curren-

cy.

In addition, Paragraph 15 of Article 8§,
states that the contract price and the
other contractual financial obligations in
Employment Contracts executed by and
between contractors or official companies
and third parties may not be determined in
foreign currency or be indexed to a foreign

3.is Sozlesmeleri

is sozlesmeleri, 4857 sayili is Kanunu kapsa-
minda duzenlenmis olup ilgili kanunda yer
alan tanimiyla bir tarafin (is¢i) bagimli olarak
is gormeyi, diger tarafin (isveren) da Ucret
odemeyi Ustlenmesinden olusan sézlesme-
dir5

is sozlesmelerine iliskin duzenleme ayni mad-
denin 6. fikrasinda yer almakta olup, ilgili fikra
uyarinca; Turkiye'de yerlesik kisiler; yurt digin-
da ifa edilecekler ile gemi adamlarinin taraf
olduklari diginda kalan, kendi aralarinda akde-
decekleri, Is Sozlesmeleri'nde sozlesme bede-
lini ve bu sozlesmelerden kaynaklanan diger
6deme yukumluluklerini doviz cinsinden veya
dovize endeksli olarak kararlagtiramazlar.

Ayrica ayni maddenin 15. fikrasinda, kamu
kurum ve kuruluslarinin taraf oldugu doéviz
cinsinden veya dévize endeksli ihaleler, s6z-
lesmeler ve milletlerarasi andlagmalarin ifasi
kapsaminda gerceklestirilecek olan proje-
ler dahilinde; yukleniciler veya bahsi gecen
projeler ¢cercevesinde akdedilecek is sozles-
melerinde yer alan s6zlesme bedelinin ve bu

MAKALELER

SOZ KONUSU TEBLIGDE
ISTISNAI DURUMLARIN
VARLIGI HALINDE
GAYRIMENKUL KiRALAMA
SOZLESMELERININ
DOVIZ CINSINDEN VEYA
DOVIZE ENDEKSLI
BEDELLER UZERINDEN
KARARLASTIRILABILMESI
MUMKON KILINMISTIR.

A

DiPNOT

5 10 Haziran 2003 tarih, 25134 sayili
RG.
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COMMUNIQUE IS
SERVICE CONTRACTS.
THIS TYPE OF
CONTRACT IS
REGULATED IN THE
TURKISH CODE OF
OBLIGATIONSG6 (“TCO"),
ARTICLES 470 TO 486.
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FOOTNOTE

6 Dated 4 February 2011, Official
Gazette No. 27836.

AN EVALUATION OF THE COMMUNIQUE AMENDING THE COMMUNIQUE ON DECISION NO. 32
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currency where they fall within the scope
of projects with public tenders, agree-
ments and international treaties.

Additionally, as indicated in Paragraph 20,
commercial airline businesses conducting
passenger, cargo and mail transport activ-
ities, companies providing technical care
services for airline transport vehicles and
their motors, parts and components, pub-
lic or private entities authorized or licensed
to render ground services at airports as
well as entities established or participated
with a minimum shareholding of fifty per-
cent by the foregoing that reside in Turkey
must not conclude Employment Contracts
in foreign currency or be indexed to a for-
eign currency.

However, in exceptional circumstances, it
is possible to decide on foreign currency
or be a indexed to a foreign currency in
Employment Contracts. These exceptions
are laid out in Paragraph 14 of Article 8
of the Communique. Firstly, the contract
price and other contractual financial obli-
gations in Employment Contracts execut-
ed by individuals who are not Turkish citi-
zen but who are Turkish residents (Turkish
non-citizen residents) can be determined
in a foreign currency or indexed to a for-
eign currency. The important thing here

sozlesmelerden kaynaklanan diger 6deme
yukamluluklerin doéviz cinsinden veya do-
vize endeksli olarak kararlastirilamayacagi
belirtilmistir.

Bunlarla birlikte yine ayni maddenin 20. fik-
rasinda belirtildigi Gzere, Turkiye'de yerlesik
yolcu, yuk veya posta tasima faaliyetinde
bulunan ticari havayolu isletmelerinin; hava
tasima araclarina, motorlarina ve bunlarin ak-
sam ve parcalarina yonelik teknik bakim hiz-
meti veren sirketlerin; sivil havacilik mevzuati
kapsaminda havalimanlarinda yer hizmetleri
yapmak Uzere ¢alisma ruhsati alan veya yet-
kilendirilen kamu ya da ¢zel hukuk tuzel ki-
siligi statusundeki kuruluslar ile s6z konusu
kuruluslarin kurduklar isletme ve sirketler ile
dogrudan veya dolayli olarak sermayelerinde
en az yuzde elli hisse oranina sahip oldugu
ortakliklanin Turkiye'de yerlesik kisilerle doviz
cinsinden veya dovize endeksli bedeller ice-
ren is Sozlesmeleri akdedebilmeleri mumkun
degildir.

Soz konusu Teblig'de istisnaen is sdzlesme-
lerinin doviz cinsinden veya dévize endeksli
bedeller tzerinden kararlastinilabilmesi mum-
kan kiinmigtir. Soyle ki, Teblig'in 8. madde-
sinin 14. fikrasinda belirtildigi Uzere Turkiye
Cumhuriyeti Devleti ile vatandaslik bagi bu-
lunmayan Turkiye'de yerlesik kisilerin taraf
oldugu is Sozlesmelerinde, soézlesme bedeli-
nin ve bu sézlesmelerden kaynaklanan diger
6deme yukumlaluklerinin déviz cinsinden
veya dovize endeksli olarak kararlastirilima-
sI mumkundur. Burada hususiyet arz eden
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is that, as with the other exceptions, even
if the persons who will conclude the con-
tracts are residents in Turkey, they should
not be Turkish citizens, they should be
non-residents. Another exception stated
in Paragraph 19 is Employment Contracts
executed by branches, representatives,
offices, and liaison offices of real or legal
entities that do not reside in Turkey or
companies in which they directly or indi-
rectly hold 50% or more of the shares or
the companies that they have a common
control and/or over and free zone compa-
nies under their operations in free zones in
cases where such entities act as employer
or service-receiver. These may be deter-
mined in foreign currency or indexed to a
foreign currency.

4. Service Contracts

Another type of contract within the scope
of the Communiqué is Service Contracts.
This type of contract is regulated in the
Turkish Code of Obligations® (“TCQO”"), Ar-
ticles 470 to 486. Accordingly, a service
contract is defined as a contract in which
the worker is dependent on the employer
for work for a specified or non-specified
period of time, and the employer under-
takes to pay him/her the time or the work
done in return, for example, attorney
agreements, carriage agreements, con-
sulting contracts, brokerage contracts.

Paragraph 7 of the Article states that con-
tract prices and other contractual financial
obligations in Service Contracts execut-
ed by Turkish residents cannot be deter-
mined in foreign currency or be indexed to
a foreign currency, including consulting,
carriage and brokerage agreements, ex-
cept in some service contracts.

As stated above, in some exceptional cas-
es it is possible to determine the contract
price and other payment obligations in for-
eign currency or indexed to a foreign cur-
rency. These exceptional cases will be dis-

durum diger istisnalarda oldugu gibi sozles-
meyi akdedecek kisilerin Turkiye'de yerlesik
kisiler olsalar dahi Turkiye Cumhuriyeti Dev-
leti ile vatandaslik baginin bulunmamasidir.
Diger bir istisnai hal ise ayni maddenin 19.
fikrasinda yer almaktadir. Buna gore; disarida
yerlesik kisilerin Turkiye’de bulunan; sube,
temsilcilik, ofis, irtibat burosu, dogrudan veya
dolayli olarak yuzde elli ve Uzerinde pay sa-
hipliklerinin veya ortak kontrol ve/veya kont-
rolune sahip bulundugu sirketler ile serbest
bolgedeki faaliyetleri kapsaminda serbest
bolgelerdeki sirketlerin isveren olarak taraf
oldugu is sdzlesmelerinde, sdzlesme bedeli-
nin ve bu s6zlesmelerden kaynaklanan diger
odeme yukumluluklerinin déviz cinsinden
veya dovize endeksli olarak kararlastirnlmasi
mumkundar.

4. Hizmet S6zlesmeleri

Teblig kapsaminda yer alan s6zlesmelerden
bir digeri ise hizmet sozlesmeleridir. S6z ko-
nusu soézlesme tipi Turk Borglar Kanunu’nun
("TBK") 470-486. maddeleri arasinda duizen-
lenmistir.? Buna gore, hizmet sozlesmesi, isci-
nin isverene bagimli olarak belirli veya belirli
olmayan sureyle is gérmeyi ve isverenin de
ona zamana veya yapilan ise gore Ucret 6de-
meyi Ustlendigi sozlesmedir. isginin isverene
bir hizmeti kismi sureli olarak duzenli bigim-
de yerine getirmeyi Ustlendigi soézlesmeler
de hizmet sozlesmesidir. Ornegin, avukatlik
sozlesmeleri, tasimacilik sozlesmeleri, danis-
manlik sozlesmeleri, pazarlamacilik sozles-
meleri hizmet sdézlesmeleridir.

Hizmet sdzlesmelerine iliskin dizenleme ayni
maddenin 7. fikrasinda yer almakta olup, il-
gili fikra uyarinca; Turkiye'de yerlesik kisiler,
kendi aralarinda akdedecekleri, yine ayni
fikra kapsaminda belirtilen istisnai durumlar
disinda kalan danismanlik, aracilik ve tagima-
cilik dahil Hizmet sozlesmelerinde sézlesme
bedelini ve bu sozlesmelerden kaynaklanan
diger 6deme yukuamluluklerini doviz cinsin-
den veya dovize endeksli olarak kararlastira-
mazlar.

Yukarida da belirtilen anilan fikra kapsamin-
da acikca sayilmis istisnai bazi hallerde Hiz-
met Sozlesmelerinde sézlesme bedelinin ve
bu sozlesmelerden kaynaklanan diger 6de-
me yukamluluklerinin doviz cinsinden veya

MAKALELER

TEBLIG KAPSAMINDA
YER ALAN
SOZLESMELERDEN BIR
DIGERI iSE HIZMET
SOZLESMELERIDIR.
SOZ KONUSU
SOZLESME TiPi TURK
BORCLAR KANUNU'NIN
(“TBK”) 470-486.
MADDELERI ARASINDA
DUZENLENMISTIR.

DiPNOT

6 4 Subat 2011 tarih, 27836
sayili RG.
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cussed below under the heading “Types
of Contracts That Can Be Concluded in
Foreign Currency or Indexed to a Foreign
Currency”.

5. Negotiable Instruments

Paragraph 21 of the Article states that the
value of securities issued within the scope
of the agreements that cannot be deter-
mined in foreign currency or indexed to
a foreign currency referred to above may
not be determined in foreign currency or
indexed to a foreign currency. However,
negotiable instruments arranged and en-
tered into circulation before the date of
entry into force of Provisional Article 8 of
Decision No. 32 are exempt from the provi-
sions of the Article.

C. Types of contracts not
covered by the prohibition
specified in Decision no. 32

1. Movable Sales Contracts

Movable Sales Contracts are regulated in
Paragraph 9 of Article 8 of the Communi-
qué. The Paragraph states that contract
prices and other contractual financial
obligations arising from sales contracts
between Turkish residents for movables
other than vehicles may possibly be deter-
mined in a foreign currency or indexed to
a foreign currency.

In other words, contracts regarding the sale
of movables (related to all kinds of goods
and products such as machinery, instru-
ments, electronic devices, etc.) may be de-
termined in foreign currency or indexed to
a foreign currency. But in all vehicle sales
contracts, the contract price and other obli-
gations of payment in regard to the vehicle
sales contract must be determined in TL.

2. Movable Leasing Contracts

Movable Leasing Contracts are regulated
in Paragraph 10 of Article 8 of the Commu-
niqué. The Paragraph states that contract
prices and other contractual financial obli-
gations arising from leasing contracts be-
tween Turkish residents for movables other
than vehicles may possibly be determined
in a foreign currency or indexed to a foreign
currency.

dovize endeksli olarak kararlastirilabilmesi
mumkundur. Bu istisnai haller isbu makalenin
“Doviz Cinsinden veya Dovize Endeksli Akde-
dilebilecek Sozlesme Turleri” baslig altinda
ayrica ele alinacaktir.

5. Kiymetli Evraklar

Ayni maddenin 21. fikrasinda yer aldigi Gzere
sozlesme bedeli ve bu sézlesmelerden kay-
naklanan diger 6deme yukumlulukleri doviz
cinsinden veya dovize endeksli olarak karar-
lagtinlamayan sozlesmeler kapsaminda du-
zenlenecek kiymetli evraklarda yer alan be-
deller doviz cinsinden veya dovize endeksli
olarak kararlastinlamazlar. Ancak 32 Sayili
Karar'in Gegici 8. maddesinin yururluge girdi-
Qi tarinten 6nce duzenlenmis ve dolasima gir-
mis bulunan bu kapsamdaki kiymetli evraklar
anilan gecici madde kapsamindan istisnadir.

C. 32 Sayili Karar'da Belirlenen
Yasak Kapsaminda Yer Almayan
Sozlesme Tipleri

1. Menkul Satis Sézlesmeleri

Menkul satis sozlesmeleri, Teblig’in 8. mad-
desinin 9. fikrasinda duzenlenmistir. ilgili fikra
uyarinca; Turkiye'de yerlesik kisilerin, kendi
aralarinda akdedecekleri, tasit satig s6zlesme-
leri disinda kalan menkul satis s6zlesmelerin-
de sdzlesme bedelini ve bu sdzlesmelerden
kaynaklanan diger édeme yukumlultuklerini
doviz cinsinden veya dovize endeksli olarak
kararlastirmalart mumkuandar.

Diger bir deyisle, tum arac¢ satislarinda sa-
tis bedeli ve diger yakumlalukler TL olarak
belirlenecektir. Ancak bunun disinda kalan
tasinir devrine iliskin her tarla sézlesmede
(makine, alet, elektronik cihazlar vb. gibi
her turla mal ve urtnlere iligkin) sozlesme
bedelleri ve diger yukamlulukler doéviz cin-
sinden veya dovize endeksli olarak belirlene-
bilir.

2. Menkul Kiralama Sézlesmeleri

Menkul kiralama sozlesmeleri, Teblig'in 8.
maddesinin  10. fikrasinda duzenlenmistir.
Buna gore; Turkiye'de yerlesik kisilerin; ken-
di aralarinda akdedecekleri tasit kiralama
sozlesmeleri diginda kalan, Menkul Kiralama
Sozlesmeleri'nde sozlesme bedelini ve bu
sozlesmelerden kaynaklanan diger ¢deme
yukumluluklerini doviz cinsinden veya dovize
endeksli olarak kararlastirmalari mumkuanddar.
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In other words, contracts regarding the lease
of movables (related to all kinds of goods and
products such as machinery, instruments,
electronic devices, etc.) may be determined
in foreign currency or indexed to a foreign
currency. However, in all vehicle leasing con-
tracts, the contract price and other obliga-
tions of payment in regard to vehicle leasing
contract must be determined in TL.

Diger bir deyisle, tum ara¢ kiralama sozles-
melerinde kira bedeli ve sozlesmeden kay-
naklanan diger mali yukumlulukler TL olarak
belirlenecektir. Ancak bunun disinda kalan
her tarlt tasinir kira stzlesmelerinde (maki-
ne, alet, elektronik cihazlar vb. gibi her turlt
mal ve Urutnlere iligkin) sézlesme bedelleri ve
digeryukumlulukler déviz cinsinden veya do-
vize endeksli olarak belirlenebilir.

Performance/Construction contracts are regulated in Articles
470 10 486 of the TCO and defined as such contracts where
the contractor undertakes to create a work or perform a task
and the party who orders the work or task undertakes to pay a

consideration in return.

Eser sozlesmesi, TBK'nin 470-486. maddeleri arasinda
diizenlenmis olup, kanunda ifade olundugu tizere; yiiklenicinin
bir eser meydana getirmeyi, is sahibinin de bunun karsihginda
bir bedel 6demeyi iistlendigi sozlesmedir.

3. Performance/Construction
Contracts

Performance/Construction contracts are
regulated in Articles 470 to 486 of the TCO
and defined as such contracts where the
contractor undertakes to create a work or
perform a task and the party who orders the
work or task undertakes to pay a consid-
eration in return. In the Law of Intellectual
Property Rights No. 5846, the notion of work
is defined as any intellectual or artistic prod-
uct bearing the characteristic of its author
that is deemed a scientific, literary or musical
work or work of fine art or cinematography.

As indicated in Paragraph 8 of Article 8,
performance/construction contracts con-
taining costs indexed to a foreign curren-
cy among residents in Turkey can be con-
cluded in foreign currency or indexed to a
foreign currency. Here it is essential that
those contracts include costs indexed to
a foreign currency. In other words, it is a
requirement that the contract price and
other payment obligations are determined
in Turkish Lira in performance/construc-
tion contracts that do not contain costs
indexed to a foreign currency.

3. Eser Sozlesmeleri

Eser sozlesmesi, TBK'nin 470-486. madde-
leri arasinda duzenlenmis olup, kanunda
ifade olundugu uzere; yuklenicinin bir eser
meydana getirmeyi, is sahibinin de bunun
karsiiginda bir bedel 6demeyi Ustlendigi
sOzlesme turudur. 5846 sayili Fikir ve Sanat
Eserleri Kanunu’nda ise eser kavraminin ta-
nimi yapilmistir. Buna goére eser; sahibinin
hususiyetini tasiyan ve ilim ve edebiyat, mu-
siki, guzel sanatlar veya sinema eserleri ola-
rak sayilan her nevi fikir ve sanat mahsulleri
anlamina gelmektedir.

Maddenin 8. fikrasinda belirtildigi Gzere Tur-
kiye'de yerlesik kisilerin kendi aralarinda ak-
dedecekleri doviz cinsinden maliyet iceren
eser sozlesmelerinde sozlesme bedelini ve
bu s6zlesmelerden kaynaklanan diger 6de-
me yukumluluklerini doviz cinsinden veya
dovize endeksli olarak kararlastirmalari mum-
kundur. Burada hususiyet arzeden durum ak-
dedilecek eser sozlesmelerin doviz cinsinden
maliyet icermesidir. Diger bir deyisle, maliyeti
doviz cinsinden olmayan eser sdzlesmelerin-
de sozlesme bedeli ve sair 6deme yukumlu-
luklerinin TL cinsinden belirlenmesi gerektigi
soylenebilecektir.
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4. Leasing
Contracts

Leasing contracts are regulated in Para-
graphs 12 and 13 of Article 8 of the Com-
muniqué. Paragraph 12 states that con-
tract prices and other contractual financial
obligations arising from financial leasing
contracts for vessels under Turkish Inter-
national Ship Registry Law No. 4490 and
Law on Amending Statutory Decree No.
491 can be determined in a foreign cur-
rency or indexed to a foreign currency.
Paragraph 13 states that contract price for
financial leasing contracts that fall under
the scope of Articles 17 and 17(A) of Deci-
sion No. 32 can be determined in a foreign
currency.

5. Service Contracts

Although Paragraph 7 of Article 8 states
that the contract price and the other pay-
ment obligations arising from contracts
cannot be determined in terms of foreign
currency or indexed to a foreign exchange
in principle, the Ministry does allow excep-
tions, which are included in Paragraph 7.
These are:

"a) Service agreements to be executed by
persons who are not Turkish citizens,
b) Service agreements that are concluded

4. Finansal Kiralama (Leasing) S6z-
lesmeleri

Finansal kiralama sozlesmelerine iliskin du-
zenlemeler Teblig'in 8. maddesinin 12. ve 13.
fikralarinda yer almaktadir. Buna gore 12.fikra
uyarinca; 4490 sayili Turk Uluslararasi Gemi
Sicili Kanunu ile 491 sayili Kanun Hukmunde
Kararnamede Degisiklik Yapilmasina Dair Ka-
nun'da tanimlanan gemilere iliskin Finansal
Kiralama Sozlesmeleri'nde, sdzlesme bedeli-
nin ve bu soézlesmelerden kaynaklanan diger
o6deme yukumluluklerin doviz cinsinden veya
dovize endeksli olarak kararlastirlmasi mam-
kandur. 13. fikra uyarinca ise 32 Sayili Kararin
17 (yurt disindan temin edilen krediler) ve 17/A
(yurt icinden temin edilen krediler) maddeleri
kapsaminda yapilacak Finansal Kiralama S6z-
lesmeleri’'ne iliskin bedellerin doviz cinsinden
kararlastirilmasi mamkuandur.

5. Hizmet S6zlesmeleri

Her ne kadar ayni maddenin 7. fikrasinda Hiz-
met Sozlesmeleri'nde kural olarak so6zlesme
bedeli ve so6zlesmelerden kaynakli diger 6de-
me yukumluluklerinin doviz cinsinden veya
dovize endeksli olarak kararlastinlamayacagi
belirtilmis olsa da yine ayni fikra kapsaminda
Bakanlik¢a istisnai haller belirtilmistir. Bu istis-
nai haller su sekildedir:

“a) Turkiye Cumhuriyeti Devleti ile vatandas-
lik bagi bulunmayan kisilerin taraf olduklari
hizmet s6zlesmeleri,
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for exports, transit trades, sales and de-
liveries that are deemed as exports, and
services and activities that bring foreign
currencies into Turkey,

c) service agreements executed within the
scope of activities to be performed abroad
by Turkish residents,

¢) service agreements between Turkish
residents starting from Turkey and end-
ing abroad or starting abroad and ending
in Turkey or starting abroad and ending
abroad.”

Paragraph 11 of Article 8 states that con-
tract prices and other contractual financial
obligations arising from sales agreements
for software and hardware produced
abroad and service contracts for hardware
and software produced abroad as part
of information technology can be deter-
mined in a foreign currency or indexed to
a foreign currency.

Another regulation in regard to service
contracts is in Paragraph 22 of the same
Article. Contracts indexed to precious
metals where values are determined as
foreign currency in international markets
and/or indexed to commodity and/or in-
dexed to a foreign currency indirectly shall
be considered as an agreement indexed
to a foreign currency within the scope of
subparagraph (g) of Article 4 of Decision
No 32. However, it is possible to index fuel
oil prices in service contracts for transpor-
tation services.

6. Miscellaneous Contract Types

b) ihracat, transit ticaret, ihracat sayilan satis
ve teslimler ile doviz kazandirici hizmet ve
faaliyetler kapsaminda yapilan hizmet sozles-
meleri,

c) Turkiye'de yerlesik kisilerin yurtdisinda
gerceklestirecekleri faaliyetler kapsaminda
yapilan hizmet s6zlesmeleri,

¢) Turkiye'de yerlesik kisilerin kendi aralarin-
da akdedecekleri; Turkiye’de baslayip yurt-
disinda sonlanan, yurtdiginda baslayip Tur-
kiye'de sonlanan veya yurt diginda baslayip
yurtdisinda sonlanan hizmet sozlesmeleri.”
Ayni maddenin 11. fikrasi geregince Turki-
ye'de yerlesik kisilerin kendi aralarinda ak-
dedecekleri; bilisim teknolojileri kapsaminda
yurt disinda uretilen yazilimlara iliskin satis
sozlesmeleriile yurt diginda Uretilen donanim
ve yazilimlara iliskin hizmet so6zlesmelerin-
de sozlesme bedelini ve bu sozlesmelerden
kaynaklanan diger édeme yukumluluklerini
doviz cinsinden veya dovize endeksli olarak
kararlastirmalarn mumkundur.

Hizmet sozlesmelerine iliskin bir diger du-
zenleme ayni maddenin 22. fikrasinda yer
almakta olup, s6z konusu madde uyarinca
uluslararasi piyasalarda fiyati doviz cinsinden
belirlenen kiymetli madenlere ve/veya emtia-
ya endekslenen ve/veya dolayli olarak dovize
endekslenen sozlesmeler, 32 sayili Kararin 4
Uncu maddesinin (g) bendi uygulamasi kap-
saminda dovize endeksli s6zlesme olarak de-
gerlendirilir. Ancak, tasimacilik faaliyetlerine
iliskin hizmet sozlesmelerinde akaryakit fiyat-
larina endeksleme yapilmasi mumkanddar.

6. Muhtelif S6zlesme Turleri

The only provision regarding Software
Contracts is in Article 8, Paragraph 11 of
the Communiqué. This Paragraph states
that contract prices and other contractu-
al financial obligations arising from sales
agreements for software and hardware
produced abroad and service contracts
for hardware and software produced
abroad as part of information technology
can be determined in a foreign currency or
indexed to a foreign currency.

The regulations regarding contracts to
which governmental institutions and or-
ganizations are parties is in Paragraphs
15 and 16 of Article 8. Paragraph 16 states
that the contract price and other con-
tractual financial obligations in contracts
executed by and between contractors or
official companies and third parties and to
which government institutions and organi-

Yazilim Soézlesmelerine iliskin yegane duzen-
leme Teblig'in 8. maddesinin 11. fikrasinda
yer almaktadir. Anilan fikra uyarinca; Turki-
ye'de yerlesik kisilerin kendi aralarinda ak-
dedecekleri; bilisim teknolojileri kapsaminda
yurt disinda uretilen yazilimlara iliskin satis
sozlesmeleriile yurt disinda tretilen donanim
ve yazilimlara iligkin lisans sézlesmelerinde
sbzlesme bedelini ve bu sozlesmelerden
kaynaklanan diger 6deme yukumluluklerini
doviz cinsinden veya dovize endeksli olarak
kararlastirmalar mumkundur.

Kamu kurum ve kuruluslarinin taraf oldugu
sozlesmelere iliskin duzenlemeler ayni mad-
denin 15. ve 16. fikralarinda yer almaktadir.
16.fikra hukmu uyarinca; Kamu kurum ve
kuruluslaninin taraf oldugu déviz cinsinden
veya dovize endeksli ihaleler, sozlesmeler ve
milletlerarasi andlasmalarin ifasi kapsamin-
da gerceklestirilecek olan projeler dahilinde;
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7 Dated 9 April 2002, Official Gazzette
No. 24721.

8 Dated 30 December 2012, Official
Gazzette No. 28513.
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zations are party may be determined in for-
eign currency or as indexed to a foreign cur-
rency only within the scope of the execution
of projects with public tenders, agreements
and international treaties that are executed
in foreign currency or as indexed to a foreign
currency, excluding real estate sales con-
tracts and employment contracts. Through
this provision, contracts to which govern-
mental institutions and organizations are
parties may be determined in foreign curren-
cy orindexed to a foreign currency to a great
extent. Paragraph 15 states that, without
prejudice to the provisions of Paragraph 16,
the contract price and the other contractu-
al financial obligations in agreements other
than real estate sales and immovable rental
contracts executed by governmental institu-
tions and organizations and Turkish Armed
Forces Foundation may be determined in
foreign currency or as indexed to a foreign
currency.

The contract price and the other con-
tractual financial obligations arising from
contracts executed under Law on Public
Finance and Arrangement for Manage-
ment of Debts No. 47497, may be deter-
mined in foreign currency or indexed to
a foreign currency. The contract price
and the other contractual financial obli-
gations arising from contracts executed
by banks with respect to the abovemen-
tioned transactions may be determined in
foreign currency or indexed to a foreign
currency.

Capital Market related contracts are essen-
tially excluded from the prohibition of con-
tracts determined in foreign exchange. Para-
graph 18 of Article 8 states that provided the
provisions of Decision No. 32 are reserved,
capital market instruments (including the
foreign capital market instruments and de-
pository receipts, and foreign investment
fund shares) may be issued and/or traded
in foreign currency or indexed to a foreign
currency, or the obligations regarding such
transactions may be determined in a foreign
currency or indexed to a foreign currency
within the framework of Capital Markets Law
numbered 63628 and the secondary legisla-
tion with respect to the aforementioned law.

In aviation contracts, as regulated in Para-
graph 20 of Article 8, the contract price and
other contractual payment obligations in
agreements executed by Turkish-resident
commercial airline companies operating
in the transportation of passengers, freight

yUkleniciler veya gorevli sirketlerin ve bun-
larin sozlesme imzaladigi taraflarin Gglncu
taraflarla akdedecedi veya bahsi gecen pro-
jeler cercevesinde akdedilecek, gayrimenkul
satig s6zlesmeleri ve is sézlesmeleri disinda
kalan sozlesmelerde, sdzlesme bedelinin ve
bu so6zlesmelerden kaynaklanan diger 6de-
me yukumluluklerinin déviz cinsinden veya
dovize endeksli olarak kararlastirilmasi mam-
kundur. Bu hukumle birlikte kamu kurum
ve kuruluslannin taraf olacagi sozlesmeler
buyuk olcude doviz veya doviz cinsinden
belirlenebilecektir. Diger bir hukum olan
15. fikrada ise; 16. fikra hukumleri sakli kal-
mak kaydiyla, kamu kurum ve kuruluslarinin
veya Turk Silahli Kuvvetlerini Guglendirme
Vakfi sirketlerinin taraf oldugu gayrimenkul
satis ve gayrimenkul kiralama disinda kalan
sozlesmelerde, sozlesme bedelinin ve bu
sozlesmelerden kaynaklanan diger ¢édeme
yukumluluklerin doviz cinsinden veya dovize
endeksli olarak kararlastirilmasi mumkundur.

4749 sayill Kamu Finansmani ve Bor¢ Yo-
netiminin Duzenlenmesi Hakkinda Kanun’
kapsaminda gerceklestirilen islemlere iliskin
olarak yapilan sozlesmelerde sozlesme be-
delinin ve bu sozlesmelerden kaynaklanan
diger 6deme yukumluluklerinin doviz cin-
sinden veya dovize endeksli olarak kararlas-
tinlmasi mumkandar. Bu iglemlerle ilgili ola-
rak bankalarn taraf oldugu sozlesmelerde,
sOzlesme bedelinin ve bu sdzlesmelerden
kaynaklanan diger 6deme yukumluluklerin
doviz cinsinden veya dovize endeksli olarak
kararlastinlmasi mamkundar.

Sermaye Piyasasl Sozlesmeleri bayuk o6l-
¢cude dovizle s6zlesme yasaginin kapsami
disinda birakilmistir. S6z konusu sozles-
meler ayni maddenin 18. fikrasinda du-
zenlenmis olup anilan duzenleme uyarin-
ca; 32 Sayili Karar hukumleri sakli kalmak
kaydiyla, 6362 sayili Sermaye Piyasasi Ka-
nunu® ile bu kanuna dayali olarak yapilan
duzenlemeler ¢ercevesinde sermaye piya-
sasl araclarinin (yabanci sermaye piyasasl
araclarn ve depo sertifikalari ile yabanci
yatinm fonu paylari da dahil olmak Uzere)
doviz cinsinden olusturulmasi, ihraci, alim
satimi ve yapilan islemlere iliskin yukum-
laluklerin doviz cinsinden kararlastirilmasi
muamkuandur.

Havacilk Sozlesmeleri, Tebli§g kapsaminda
ayni maddenin 20. fikrasinda duzenlenmis
olup, anilan fikra uyarinca; Turkiye'de yerlesik
yolcu, yuk veya posta tasima faaliyetinde bu-
lunan ticari havayolu isletmeleri; hava tagima
araclarina, motorlarina ve bunlarin aksam ve
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and mail, companies providing technical
maintenance services to airplanes or for
their motors and other components, pub-
lic or private legal entities or institutions
that operate on ground services in airports
within the scope of civil aviation legisla-
tion, or companies and associations that
directly or indirectly hold 50% or more of
the shares may be determined in foreign
currency or indexed to a foreign currency,
excluding real estate sales and rental con-
tracts and employment contracts.

parcalarina yonelik teknik bakim hizmeti veren
sirketler; sivil havacilik mevzuati kapsaminda
havalimanlarinda yer hizmetleri yapmak Uzere
calisma ruhsati alan veya yetkilendirilen kamu
ya da 6zel hukuk tuzel kisiligi statisundeki ku-
ruluglar ile s6z konusu kuruluslarnin kurduklarn
isletme ve sirketler ile dogrudan veya dolayl
olarak sermayelerinde en az yuzde elli hisse
oranina sahip oldugu ortakliklarin Turkiye'de
yerlesik kisilerle doviz cinsinden veya dovize
endeksli bedeller iceren gayrimenkul satis,
gayrimenkul kiralama ve is sozlesmeleri hari-
cindeki s6zlesmeleri akdetmeleri mumkuandur.

According to the 11th Chamber of the Supreme Court of Appeals,
since the delivery of the deed with the endorsement of pawn does
not transfer the right of ownership on the deed to the mortgage
holder, the ownership of the deed remains with the endorser.

Yargitay 11. Hukuk Dairesi'ne gore, rehin cirosu ile senedin
teslimi, senet tizerindeki miilkiyet hakkini rehnalana intikal
ettirmediginden senedin miilkiyeti ciro eden sahista kalr.

Contracts concluded before the effective
date of Article 8 of Decision No: 32 are
included in paragraphs 24, 25 and 26 of
Article 8 of the Communiqué. Paragraphs
24, 25 and 26 respectively state that con-
tracts which are deemed exceptions in the
scope of this Article and were executed
prior to the effective date of provisional Ar-
ticle 8 of Decision No 32 are exempt from
the abovementioned provisional Article;
rental contracts for vehicles and contracts
of sale of commercial vehicles for passen-
ger transportation executed prior to the
effective date of provisional Article 8 of
Decision No. 32 on the Protection of the
Value of Turkish Currency are exempt from
the provisions of the aforementioned pro-
visional Article; contracts for financial leas-
ing of movables and immovables execut-
ed prior to the effective date of provisional
Article 8 of Decision No. 32 are exempt
from the provisional Article.

32 Sayili Karar'in Gegici 8. maddesinin yurar-
luge girdigi tarihten 6nce akdedilen sozles-
melere Teblig'in 8. maddesinin 24., 25. ve
26. fikralarinda yer verilmistir. Buna gore 24.
fikra uyarinca; ayni madde uyarinca akdedile-
cek sozlesmelerde istisna kapsamina alinan,
ancak 32 Sayili Kararin Gegici 8. maddesinin
yururluge girdigi tarihnten 6nce akdedilmis
bulunan soézlesmeler de anilan gecici madde
hukmunden istisnadir. 25. fikra uyarinca; 32
Sayili Kararin Gegici 8. maddesinin yurarluge
girdigi tarihten 6nce akdedilmis bulunan, ta-
sit kiralama ve yolcu tasima amagli ticari tasit
satis sozlesmeleri anilan gecici madde huk-
munden istisnadir. 26.fikra uyarinca ise 32
Sayili Kararin Gegici 8. maddesinin yururlu-
ge girdigi tarinten 6nce akdedilmis bulunan,
menkul ve gayrimenkullere iliskin finansal
kiralama sozlesmeleri anilan gecici madde
hukmunden istisnadir. Diger bir deyisle, Teb-
lig kapsaminda doviz cinsinden veya dovize
endeksli akdedilebilecegi kararlastinimis
sozlesmelerde yer alan sdzlesme bedelleri ve
sair 6deme yukumluluklerinin TL olarak yeni-
den belirlenmesi gerekmemektedir.
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IN OTHER WORDS, AT
THE END OF THE TWO-
YEAR PERIOD, THE
FOREIGN CURRENCY
PROVISIONS IN THESE
CONTRACTS WILL BE
EFFECTIVE AGAIN.

4

FOOTNOTE

9 Zekeriya KURSAT, “1567 sayili
Turk Parasi Kiymetini Koruma Kanunu
Hakkinda 32 sayili Kararda Degisiklik
Yapilmasina Dair Karar ve Uygulamasi
Hakkinda Teblig Hakkinda
Degerlendirme”, p.14.

AN EVALUATION OF THE COMMUNIQUE AMENDING THE COMMUNIQUE ON DECISION NO. 32
ON THE PROTECTION OF THE VALUE OF TURKISH CURRENCY

I1l. PRINCIPLES
REGARDING THE
DETERMINATION OF
CONTRACTS IN THE
TURKISH LIRA

A. General Determination

In Paragraph 27 of Article 8, it is required
to re-determine the contract price and
other contractual financial obligations in
Turkish currency for contracts specifical-
ly indicated in this Communiqué. In com-
pliance with the amendments to Decision
No. 32 and as stated in Paragraph 28 of
Article 8, in the event that the parties can-
not mutually agree on the exchange rate
to be applied to contract values or other
contractual financial obligations, wheth-
er it should be in a foreign currency or
indexed to a foreign currency must be
determined by applying the monthly con-
sumer price index rate (“CPI") at the date
of re-determination to the exchanged
amount in Turkish currency calculated
based on the indicative effective selling
rate on January 2, 2018, which was an-
nounced by the Central Bank of the Turk-
ish Republic. While the total CPI is not
indicated in the Communiqué, the CPI
rates, set monthly by the Turkish Statisti-
cal Institute (“TSI”), determined for each
month are emphasized.

In the continuation of Paragraph 28, it is
regulated that of those contracts in which
the contract price and other payment
obligations cannot be concluded in or
indexed to a foreign currency, the receiv-
ables collected or delayed and deposits
given within the scope of the immovable
property lease contracts and the nego-
tiable instruments circulated within the
scope of the performance of the contracts
are exempted.

111. SOZLESMELERIN
TURK LIRASI
CiNSIiNDEN
BELIRLENMESINE
ILISKIN ESASLAR

A. Genel Belirleme

Maddenin 27. fikrasi uyarinca sozlesme be-
deli ve s6z konusu sozlesmelere iliskin diger
6deme yukumluluklerinin doviz cinsinden
veya dovize endeksli olarak kararlastirilmasi
mumkun olmayan sozlesmelerdeki bedelle-
rin 32 Sayili Karar'in Gegici 8. maddesi gere-
gince Turk Lirasi olarak s6zlesme taraflarinca
yeniden belirlenmesi zorunludur. 32 Sayili
Karar'da yapilan degisiklikler geregince ve
Maddenin 28. fikrasi uyarinca, sozlesme be-
deli ve s6z konusu sozlesmelerden kaynakli
diger 6deme yukumluluklerinin doviz cinsin-
den veya dovize endeksli olarak kararlastiril-
masi mumkun olmayan soézlesmelerde yer
alan bedellerin s6zlesme taraflarinca TL ola-
rak belirlenirken mutabakata varilamamasi
halinde, akdedilen s6zlesmelerde doviz veya
dovize endeksli olarak belirlenen bedeller,
s0z konusu bedellerin 02.01.2018 tarihinde
belirlenen gosterge niteligindeki  Turkiye
Cumhuriyet Merkez Bankasi efektif satis kuru
kullanilarak hesaplanan TL cinsinden karsili-
ginin 02.01.2018 tarihinden bedellerin yeni-
den belirlendigi tarine kadar Turkiye istatistik
Kurumu'nun (“TUIK") her ay icin belirledigi
Tuketici Fiyat Endeksi (“TUFE") aylik degisim
oranlari esas alinarak artirilmasi suretiyle be-
lirlenir. Teblig'de toplam TUFE'den bahsedil-
memekle birlikte, her ay icin belirlenen TUFE
oranlari belirtilmektedir.

Ayni fikranin devaminda Madde 8 uyarinca
sozlesme bedeli ve bu sozlesmelerden kay-
naklanan diger 6deme yukumlulukleri déviz
cinsinden veya dovize endeksli olarak karar-
lagtinlmasi mamkun olmayan sézlesmelerde
tahsili yapilmis veya gecikmis alacaklar ile
gayrimenkul kira sozlesmeleri kapsaminda
verilen depozitolar ve s6zlesmelerin ifasi kap-
saminda dolasima girmis kiymetli evraklar
icin 28. fikra hukmunun uygulanmayacagi
duzenlenmisgtir.
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B. Determination on Leasing
Contracts of Residential and
Roofed Workplaces

Within the scope of the Communiqué, a dif-
ferent execution principle has been adopted
in terms of residential and roofed workplace
lease contracts that were established before
the date of September 13, 2018. Instead of
converting these contracts into TL, a tempo-
rary translation method has been adopted.
Paragraph 28 of Article 8 of the Communi-
que states;

“The contract price which is determined in
foreign currency or as indexed to foreign
currency regarding rental agreements of
residential premises and roofed workplaces
which are signed before the effective date
of provisional Article 8 of Decision No. 32 on
the Protection of the Value of Turkish Cur-
rency, shall be determined in Turkish cur-
rency for two (2) years period according to
principles stipulated in first sub-paragraph
of the Paragraph.”

Through this regulation, contracts will be re-
turned to the foreign exchange automatical-
ly after two years following the conversion to
TL in residential and roofed workplace lease
agreements.® In other words, at the end of
the two-year period, the foreign currency
provisions in these contracts will be effective

B. Konut ve Catili
is Yeri Kira Sézlesmelerinde
Belirleme

Teblig kapsaminda 13.09.2018 tarihinden
once kurulmus konut ve catili igyeri kirasi
sOzlesmeleri acisindan ise farkli bir uygulama
esasl kabul edilmistir. S6z konusu sdzlesme-
lerin Tl'ye ¢evrilmesi yerine gegici bir sure
icin TL'ye gevrilmesi yontemi benimsenmistir.
Yine Teblig'in 8. maddesinin 28. fikrasinda
yer aldigi Uzere, doéviz veya doviz cinsinden
belirlenen kira sozlesmeleri yalnizca 2 yillik
sure i¢in TL'ye gevrilecektir. Soyle ki;

“32 sayili Kararin Gegici 8. maddesinin yu-
rarluge girdigi tarihten 6nce akdedilen ko-
nut ve catili is yeri kira s6zlesmelerinde do-
viz veya dovize endeksli olarak belirlenen
bedeller bu fikranin ilk paragrafina gore iki
yillik sure i¢in Turk parasi olarak belirlenir.”

S6z konusu duzenlemeyle konut ve catili
isyeri kira sozlesmelerinde TL'ye ¢evirmeyi
takiben 2 yillik surenin gegmesiyle birlikte
sozlesmeler kendiliginden doévize donmus
olacaktir.® Diger bir ifadeyle 2 yillik strenin
sonunda anilan soézlesmelerde yer alan do-
viz hakumleri tekrar yururluk kazanacaktir.
2 yillk sure sonundaki kira bedeli, doviz
olarak ve sozlesmedeki artinm sartina gore
hesaplanarak tekrar bulunacaktir. Tum bu

MAKALELER

DIiGER BiR iFADEYLE
2 YILLIK SURENIN
SONUNDA ANILAN
SOZLESMELERDE
YER ALAN DOViZ
HUKUMLERI
TEKRAR YURURLUK
KAZANACAKTIR.
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9 Zekeriya KURSAT, “1567 sayili
Tark Parasi Kiymetini Koruma Kanunu
Hakkinda 32 sayili Kararda Degisiklik
Yapilmasina Dair Karar ve Uygulamasi
Hakkinda Teblig Hakkinda
Degerlendirme”, s.14.
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again. The rent at the end of the two-year pe-
riod will be re-calculated in foreign currency
and in accordance with the increase in the
contract. In the light of all these explana-
tions, the foreign currency provisions in the
contracts are frozen for a period of two years
and they will attain effect again at the end of
two years.

In the case of existing contracts that were
determined as foreign currency in residen-
tial and roofed workplace lease contracts for
only two years, the conversion methods to
TL are also different. In accordance with the
regulation in the Communiqué, additional
transactions will be made for each year in a
two-year period. Namely;

“However, in the event that the parties can-
not mutually agree to determine the rental
value according to the principles indicated
hereinabove on the date of the determina-
tion to stay in effect for one (1) year period
following the rent year the determination has
been made, it is stipulated that the rental val-
ue shall be increased based on the monthly
changing rates of the CPI that are deter-
mined by the Turkish Statistical Institute for
each month from the date of determination
until the end of such rental year. In the event
that the parties cannot mutually agree to de-
termine the rental amount in TRL regarding
the upcoming rental year, the rental amount
for the upcoming rental period shall be de-
termined by increasing the previous rental
amount on the basis of the monthly CPI rate
and such rental amount shall be valid until
the end of two (2) years period.”

C.Stamp Taxon
Contracts to be Determined in
Turkish Lira

The Ministry issued a circular titled Stamp
Tax Circular No.22' on November 22,
2018 (“Circular”), which will be applied in
the conversion of contracts into TL from
existing foreign currency. In the contracts
required to be re-determined in TL in ac-
cordance with Decision no. 32, the process
of the application of Stamp Tax is clarified
in the Circular. With the publication of the
Circular, it was also clarified in which cases
the foreign exchange denominated con-
tracts should be converted into TL.

aciklamalarin isiginda sozlesmelerdeki do-
viz hukamleri 2 yillik bir sure icin donmus
olmakta ve 2 yilin sonunda tekrar yururluk
kazanmaktadir.

Konut ve c¢atili igyeri kiralama sozlesmele-
rinde doviz olarak belirlenmis mevcut s6z-
lesmelerin yalnizca 2 yil i¢in TL'ye ceuvril-
meleri s6z konusu olmakla, TL'ye ¢evrilme
yontemleri de farklilik arz etmektedir. Buna
gore Teblig'deki duzenleme uyarinca, 2
yillik sturede her bir yil i¢in ayrica islem ya-
pilacaktir. Soyle ki;

“Ancak, Turk parasi olarak belirlemenin
yapildigi kira yilinin sonundan itibaren bir
yil gecerli olmak Uzere; anilan paragraf
uyarinca Turk parasi olarak belirlenen kira
bedeli, taraflarca belirlenirken mutabakata
varilamazsa, belirleme tarihinden belirle-
menin yapildigi kira yilinin sonuna kadar
Tarkiye istatistik Kurumu’nun her ay icin
belirledigi tuketici fiyat endeksi (TUFE) ay-
lik degisim oranlari esas alinarak artirilma-
siyoluyla belirlenir. Bir sonraki kira yili Turk
parasi cinsinden kira bedeli ise, taraflarca
belirlenirken mutabakata varilamazsa, 6n-
ceki kira yilinda gecerli olan kira bedelinin
Turkiye istatistik Kurumu'nun belirledigi
tuketici fiyat endeksi (TUFE) aylik degisim
oranlari esas alinarak artirnlmasi yoluyla
belirlenir ve belirlenen Turk parasi cinsin-
den kira bedeli bu fikrada belirtilen iki yillik
sUrenin sonuna kadar gecerli olur.”

C. Tiirk Lirasi Cinsinden
Belirlenecek Sozlesmelere iligkin
Damga Vergisi

TL cinsinden belirlenecek sozlesmelerde
uygulanacak Damga Vergisi Sirkuleri (“Sirku-
ler”) 22.11.2018 tarihinde Hazine ve Maliye
Bakanligi Gelir idaresi Baskanligi tarafindan
yayimlanmistir’® Sirkaler'de 32 Sayili Karar
uyarinca bedelinin TL olarak yeniden belir-
lenmesi gereken sozlesmelerde Damga Ver-
gisi uygulamasinin nasil olacagi hususunu
aciklanmaktadir. Sirkuler'in yayimlanmasi ile
birlikte TL'ye cevrilen doviz cinsinden sozles-
melerden hangi hallerde damga vergisi talep
edilecegine aciklik getirilmistir.
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Contracts containing certain funds in ac-
cordance with the Circular shall be subject
to relative stamp tax, unless the provisions
of the Stamp Duty Law' or special laws
include any exceptional provisions, and if
the contracts containing certain funds are
amended, the paper on the amendment
shall be subject to stamp tax over the in-
creased amount. Accordingly, no stamp
tax will be required for the amendments
to be made in contracts that carry the fol-
lowing conditions together and for papers
issued for the re-determination of the for-
eign currency denominated contracts into
TL within the scope of Decision No. 32.
The conditions are as follows:

- If there is no change in the clauses of the rel-
evant agreement (e.g., an extension of time,
change in party, addition of new business
etc.) other than the clause regarding price,

- If there is a reference made to the original
agreement,

- If the total amount of the agreement in Turk-
ish Lira following the revision does not ex-
ceed the amount of the original agreement
in foreign currency multiplied by the foreign
currency selling rate determined by the Cen-
tral Bank of the Republic of Turkey on the is-
suance date of the revised agreement.

Sirkuler uyarinca, belli paray! ihtiva eden
sozlesmeler, Damga Vergisi Kanunu ya da
ozel kanunlarda herhangi bir istisna hukmu
yer almadigi surece nispi damga vergisi-
ne tabi bulunmakta olup, belli paray! ihtiva
eden sozlesmelerin degistirilmesi halinde
ise degisiklige iliskin kagidin, artan tutar
Uzerinden damga vergisine tabi tutulmasi
gerekmektedir. Buna gore, asagida belirti-
len kosullari birlikte tasiyan sozlesmelerde
ve 32 Sayili Karar kapsaminda doviz cinsin-
den sozlesmelerin bedellerinin TL cinsinden
yeniden belirlenmesine iligkin duzenlenen
kagitlarda degisiklige iliskin olarak ayrica
damga vergisi aranmayacaktir. Bu kosullar
su sekildedir:

- Sozlesmelerin diger maddelerinde (taraf,
sUre uzatimi, yeni is ilavesi vb.) bir degisiklik
yapilmaksizin munhasiran bedele iliskin du-
zenleme yapilmasi,

« itk sozlesmeye atif yapilmis olmasi,

« Yapilacak degisiklik sonrasi Turk Lirasi cin-
sinden belirlenecek toplam bedelin, ilk s6z-
lesmede yer alan doviz cinsinden bedel ile
sozlesmenin degistirildigi tarihteki Turkiye
Cumhuriyet Merkez Bankasinca ilan edilen
cari doviz satig kurunun ¢arpimi suretiyle bu-
lunacak tutarr gegcmemesi.

MAKALELER
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In the course of the translation of the con-
tract price to TL, if the term of the con-
tract is extended by the same price for a
period of one year, even if the price does
not increase in the conversion of the con-
tract to TL, due to the time extension, the
stamp tax will be calculated by taking into
account the new price and the extended
period determined for the extended pe-
riod. In the event that an amendment is
made in the other provisions of the origi-
nal contract or a completely new contract
to replace this contract, this contract shall
be subject to the relative stamp tax on the
total amount incurred in accordance with
the general provisions.

S6zlesmenin uyarlanmasi esnasinda hesap-
lanacak bedel, sozlesmenin degistirildigi
tarihteki Turkiye Cumhuriyet Merkez Ban-
kasi tarafindan ilan edilen cari doviz satis
kurunun carpimi suretiyle bulunacak tutar
gecmesi halinde, artan tutar Uzerinden nis-
pi damga vergisi ddenecektir. isin bir kismi-
nin gerceklesmesi nedeniyle bakiye tutarin
degistirilmek istenmesi durumunda, kalan
yuzde kirklik kismi igin degisiklik tarihindeki
kur Gzerinden hesaplama yapilacak ve degi-
sen sozlesmede belirlenen tutar hesaplanan
bedelin; altinda bir bedel olarak belirlenirse
damga vergisi 6denecektir. Ustinde bir be-
del olarak belirlenirse artan tutar Uzerinden
nispi damga vergisi ©denmeyecektir.

Sozlesme bedelinin TL'ye cevrilmesi esna-
sinda sozlesme suresinin de ayni bedelle 1
yil uzatilmasi durumunda, s6zlesmenin TL'ye
cevrilmesinde bedel artmasa dahi sure uzati-
mi nedeniyle uzatilan stre icin belirlenen yeni
bedel ve uzayan sure dikkate alinmak suretiy-
le damga vergisi hesaplanmasi gerekecektir.
itk s6zlesmenin baska hukumlerinde de de-
gisiklik olmasi veya bu sdzlesme yerine ge-
¢cecek tamamen yeni bir sdzlesme yapilmasi
durumunda, bu s6zlesme igerdigi toplam tu-
tar Gzerinden genel hukumler cercevesinde
nispi damga vergisine tabi olacaktir.
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IV. DISCUSSIONS ON
DECISION NO. 32 AND
THE COMMUNIQUE

Decision No. 32 that aims to protect the
value of Turkish Currency was brought
into force by the Council of Ministers’ deci-
sion and published in the Official Gazette
No. 20249 dated 11.08.1989. The author-
ity of the Council of Ministers relating to
Decision No. 32 is based on Article 1 of
Law No. 1567 on the Protection of the Val-
ue of Turkish Currency. Article 1 states:
“The President of the Republic is entitled
to take measures concerning the regula-
tion and restriction of sales and purchas-
es of foreign exchange, coins, shares and
bonds and the export and import of them
and of precious stones and of all kinds of
assets and objects made of or containing
these substances, of negotiable instru-
ments and of any kind of instruments and
documents liable to secure payment. The
President of the Repubilic is also entitled to
enact decrees regarding the protection of
the value of Turkish Currency.”

With Article 8 of Statutory Decree No. 700
dated 02.07.2018, the phrase “Council of
Ministers” was amended to “President of
the Republic”. In other words, the Pres-
ident currently has the authority in ac-
cordance with Law No. 1567 on the Pro-
tection of the Value of Turkish Currency.
Clearly this amendment is based on the
change in the government system and the
abolition of the Council of Ministers.

The Presidential Decisions and the Com-
muniqués are general regulatory proce-
dures and it is clear that when the place
in the hierarchy of norms is taken into
consideration, the said regulations are not
equal to the laws. They are listed below.
Although the authorization to regulate the
protection of the value of the Turkish Lira
is derived from the Decision, the ordinary
limit of such authorization is the limitations
in other laws. Due to the new regulations
introduced in the Communiqueg, it is pos-
sible to evaluate what limitations are ex-
ceeded in some laws. Namely, a contract
is defined as a legal transaction executed

1V. 32 SAYILI KARAR
VE TEBLIG HAKKINDA
TARTISMALAR

Turk Parasinin kiymetini korumayi amag-
layan duzenlemeleri iceren 32 Sayili Karar,
11.08.1989 tarihinde Resmi Gazetede yayim-
lanarak yururluge giren bir Bakanlar Kurulu
Karar'dir. Bakanlar Kurulunun 32 Sayili Ka-
rara iliskin yetkisi esasinda 1567 Sayili Turk
Parasi'nin Kiymetini Koruma Hakkinda Ka-
nun‘un 1. maddesine dayanmaktadir.’?> Ani-
lan madde geregince:

“Kambiyo, nukut, esham ve tahvilat alim ve
satiminin ve bunlar ile kiymetli madenler ve
kiymetli taglarla bunlardan mamul veya bun-
lari muhtevi her nevi esya ve kiymetlerin ve
ticari senetlerle tediyeyi temine yariyan her
turlu vasita ve vesikalarin memleketten ihra-
c1 veya memlekete ithalinin tanzim ve tahdi-
dine ve Turk parasinin kiymetinin korunmasi
zimninda kararlar ittihazina Cumhurbagkani
salahiyetlidir.”

02.07.2018 tarihli ve 700 sayili KHK'nin
8.maddesiyle, yukaridaki hukumde yer alan
“Bakanlar Kurulu” ibaresi “Cumhurbagkani”
seklinde degistirilmistir. Diger bir deyisle s6z
konusu yetkiye mevcut durumda yine ayni
kanun dayanaginda Cumhurbagkani sa-
hiptir. Kusku yok ki bu degisikligin temelin-
de degisen hukumet sistemi ve buna bagli
olarak Bakanlar Kurulu'nun lagvedilmesi yer
almaktadir.

Cumhurbaskani Kararlar ve tebligler nitelik
itibariyle birer genel duzenleyici islemdir ve
normlar hiyerarsisindeki yerleri gozetildigin-
de anilanislemlerin kanunlarla esit olmadig,
daha asagida yer aldiklan agik¢a gorulmek-
tedir.™® Her ne kadar Karar ile Turk parasinin
kiymetinin korunmasina iliskin duzenleme
yapma yetkisi yukarida anilan kanundan
kaynaklansa da, s6z konusu yetkinin olagan
sinir, diger kanunlardaki sinirlamalardir.™
isbu makale konusu Teblig ile getirilen yeni
duazenlemeler ile bazi kanunlarda yer alan
sinirlamalarin asildigi degerlendirilmesi de
yapilabilmektedir. Soyle ki, hukuki bir sonug
dogurmak amaciyla, iki ya da daha fazla kisi-
nin karsilikli ve birbirine uygun irade beyan-
lari ile gerceklestirilen hukuki isleme s6zles-
me denilmektedir. Hak ve fiil ehliyetini haiz
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in order to bear legal consequences with
mutual and interdependent declarations
of the intention of two or more persons.
As it is explicitly set out in the Constitu-
tion and the TCO, anyone who has the
capacity to bear rights and to act may
enter into any contract in a way that does
not constitute a violation of the manda-
tory provisions of the law. Accordingly,
while it is stated in Article 48 of the Con-
stitution entitled “Freedom to Labor and
Contract” that everyone has the freedom
to work and contract in the field of their
choice, it is indicated in Article 26 of the
TCC entitled “Freedom of Contract” that
parties may freely determine the content
of a contract within the limits prescribed
in law. Freedom of contract is an econom-
ic right. Regarding this right, individuals
have the freedom to enter into contracts
in the fields they wish with any person.
However, as explicitly indicated in Article
26 of the TCO, freedom of contract can
only be restricted within the framework
provided by law. Article 13 of the Consti-
tution explains how these fundamental
rights and freedoms can be limited. Fun-
damental rights and freedoms can only
be restricted by law, depending on the
reasons set forth in the relevant articles of
the Constitution without prejudice to their
essence. Therefore, some arguments sug-
gest that the prohibition of a contract with
foreign exchange that results in a limita-
tion of the freedom to contract should be
executed by law rather than the decision
of the President. In line with this, it is also
claimed that subparagraph (g) of Article
4, which isincorporated into Decision No.
32 through the agency of “Resolution of
the President No. 85 dated 13.09.2018.16

V. CONCLUSION

In this article, the types of contracts that
cannot be concluded in foreign curren-
cy or indexed to a foreign currency are
explained and questions regarding con-
version into TL, the duration and stamp
duty are answered. In summary, residents
in Turkey must determine a contract price
and other payment obligations arising
from a contract in TL in regard to real es-

herkes kanunlarin emredici huakumlerine
aykinlik teskil etmeyecek sekilde her turlu
sozlesmeyi akdedebilir. Bu durum Anaya-
sa’da ve TBK'da acik¢a duzenlenmistir.
Buna gore, Anayasa’nin “Calisma ve Soz-
lesme Hurriyeti” baslikli 48. maddesinde
herkesin diledigi alanda calisma ve sozles-
me harriyetlerine sahip oldugu ifade edilir-
ken, s6z konusu sozlesme hurriyetine ilis-
kin TBK'nin “Sozlesme Ozgurlugu” baslikli
26. maddesinde taraflarin bir s6zlesmenin
icerigini kanunda oéngorulen sinirlar igin-
de 6zgurce belirleyebilecekleri ifade edil-
mistir. S6zlesme hurriyeti, bir ekonomik
hak niteligindedir. Bu hak dogrultusun-
da kisiler diledikleri kisiler ile diledikleri
alanlarda sozlesmeler yapma serbestisine
sahiptir. Bununla birlikte, TBK'nin 26. mad-
desinde acikca belirtildigi Uzere s6zlesme
o6zgurlugu yalnizca kanun ile 6ngorulen
cercevede sinirlandirilabilmektedir. Yine
ayni sekilde Sozlesme o6zgurlugu dahil,
temel hak ve ozgurluklerin nasil sinirla-
nacagi ise Anayasa’'nin 13. maddesinde
gosterilmistir. Buna gore; temel hak ve hur-
riyetler 6zlerine dokunulmaksizin yalnizca
Anayasa’nin ilgili maddelerinde belirtilen
sebeplere bagli olarak ve ancak kanunla
sinirlanabilir. Dolayisiyla, s6zlesme 6zgur-
lagunun sinirlanmasi sonucunu doguran
dovizle s6zlesme yasaginin bir idari islem
olan Cumhurbagkani Karari ile degil, ka-
nunla yapilmasinin daha uygun oldugunu
savunan gorusler mevcuttur. Bu dogrultu-
da, 13.09.2018 tarihinde yayimlanan 85 Ka-
rar Sayili Cumhurbaskani Kararr ile 32 Sayili
Kararin 4. maddesine eklenen ve birtakim
sOzlesmelerin doviz veya doviz cinsinden
kararlastirilmasini yasaklayan (g) bendi ile
kisilerin sozlesme o6zgurluklerine mudaha-
lede bulunuldugu da iddia edilmektedir.

V.SONUC

isbu makalede 85 Sayili Cumhurbaskani Ka-
rari uyarinca doviz cinsinden veya dovize en-
deksli olarak kararlastiramayacak s6zlesme
turleri agiklanmis olup, TL'ye cevrilmesi gere-
ken sozlesmeler ne sekilde ve hangi surede
cevrilecedi ile damga vergisinin ne olacagi
hususlar cevaplanmistir. istisnalar yukari-
da detaylica aciklandigi Uzere, Turkiye'de
yerlesik kisilerin konusu yurt iginde yer alan
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tate sales and leasing contracts. Further-
more, excluding the exceptions, a contract
price and other payment obligations in
labor and service contracts must not be
determined in foreign currency or indexed
to a foreign currency but must be deter-
mined in TL. It is possible to determine a
contract price and other payment obliga-
tions in foreign currency or indexed to a
foreign currency in movable leasing and
sales contracts, performance/construction
contracts and leasing contracts.
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