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ABSTRACT

Two significant methods for providing security for
the purpose of a guarantee are endorsements of
pawn and accommodation conveyance endorse-
ment. In the context of the abstract acknowledge-
ment of debt for negotiable instruments and the
provisions of legislation regarding a pledge, a hy-
brid but very powerful guarantee instrument has
developed. In this respect, the determinants of
rights under the deed of the holder are whether the
share of the deed and deed ownership goes to the
bearer, and whether or not royalties are made visi-
ble in the external relationship.
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OZET

Kiymetli evrakin teminat amaciyla verilmesi hu-
susunda rehin cirosu ve teminat amaciyla inancli
temlik cirosu iki teminat metodu olarak dnem arz
etmektedir. Bu baglamda, kiymetli evrakin soyut
bor¢ ikrarina sahip olmasi ile rehine iliskin mevzuat
hukumleri baglaminda, melez ancak oldukca gugclu
bir teminat araci meydana gelmistir. Bu itibarla,
senedin ve senet mulkiyetinin hamile gecip gegcme-
mesi ve cironun dis iliskide teminat maksadini
gorunur kilip kitmamasi hamilin devraldigi senet
kapsaminda hangi haklara sahip oldugu hususun-
da belirleyici unsurlar olusturmaktadir.

—> ANAHTARKELIMELER

KIYMETLI EVRAK, SOYUT BORC
IKRARI, REHIN CIROSU, TEMINAT
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PART 3

PROVIDING SECURITY FOR THE PURPOSE OF GUARANTEE

In this article, endorsement of pawn and accommodation disposition endorsement for
the purpose of a guarantee, which is the method of providing security for the purpose of
a guarantee, is examined.

Makalemizde kiymetli evrakin teminat amaciyla verilmesi metotlar: olan rehin cirosu ile
teminat amaciyla inanch temlik cirosu incelenmistir.

y
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27836.
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24607.
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27438.

I.INTRODUCTION

In this article, endorsement of pawn and
accommodation disposition endorsement
for the purpose of a guarantee, which is the
method of providing security for the purpose
of aguarantee, is examined. To be able to ful-
ly explain these two security methods, firstly,
the definition of a security, the nature of the
abstract acknowledgement of debt of the in-
struments, and the types of endorsement in
terms of the purpose of regulation are provid-
ed. Endorsement of pawn and accommoda-
tion disposition endorsement for the purpose
of a guarantee is subsequently examined
within the scope of the doctrinal discussions.

Il. DEFINITION OF
SECURITIES

In Article 645 of the Turkish Commercial
Code number 6102 (“TCC")", the definition
of a security is as follows: “Securities are
such instruments that the rights they contain
cannot be transferred to others as they can-
not be forwarded separately from the bill.”
In light of this definition, we can identify two
main components. The firstis that the right is
connected to the instrument and cannot be
transferred without the instrument; the sec-
ond is that the right cannot be transferred
separately from the bill.? For this reason, a

I. GiRiS

Makalemizde kiymetli evrakin teminat
amaciyla verilmesi metotlari olan rehin
cirosu ile teminat amaciyla inancli temlik
cirosu incelenmistir. Bu kapsamda, anilan
iki teminat metodunun aciklanmasinin én-
cesinde, kiymetli evrakin tanimi, kambiyo
senetlerinin soyut bor¢ ikran niteligi ve
duzenlenme amaci bakimindan ciro turleri
Uzerinde durulmustur. Bunun devaminda
rehin cirosu ve teminat amaciyla inancli
temlik cirosu doktrindeki tespitler kapsa-
minda incelenmistir.

Il. KIYMETLI EVRAKIN
TANIMI

6102 sayili Turk Ticaret Kanunu'nun
(“TTK")" 645. maddesinde kiymetli evrakin
tanimi “Kiymetli evrak odyle senetlerdir ki,
bunlarin icerdikleri hak, senetten ayri ola-
rak ileri suralemedigi gibi baskalarina da
devredilemez.” seklinde yapilmis olup, s6z
konusu tanim g6z o6nane alindiginda iki
temel unsuru tespit edilebilmektedir. Bun-
lardan ilki, hakkin senede bagli oldugu ve
senetsiz ileri surulemeyecegi; ikincisi ise,
hakkin senetten ayri devredilememesidir.?
Bu sebeple, kiymetli evrak, hakkin bagli
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MAKALELER

security may be seen as an instrument that
is subject to special formality requirements
and a debt cannot be demanded and a loan
cannot be paid without the instrument to
which the right is attached.

A. Legislation Regarding
Securities

Provisions regarding securities are reg-
ulated in the TCC. However, it should be
emphasized that the legal institutions that
arise with the issuance of securities are
not limited to the right to claim and the
occurrence of the debt; where the condi-
tions are realized, legal institutions which
may be exemplified as proxy and defiance
may also arise. Therefore, all provisions
on securities are not limited to the scope
of the TCC. The Turkish Code of Obliga-
tions® number 6098 (“TCO”) and the Turk-
ish Civil Code* number 4721 also contain
regulations on securities. In addition, law
number 5941 regulating bank cheques®
also contains regulations on cheques, in
particular criminal provisions.

B. Rights to be Connected to the
Deed in Securities

One of the factors that distinguishes securi-
ties from other forms of debt or debt recog-

oldugu senet olmaksizin alacagin talep
edilemeyecegi, borcun o6denemeyecegi
ve 0zel sekil sartlarina tabi senetler olarak
nitelendirilebilir.

A. Kiymetli Evraka iliskin
Mevzuat

Kiymetli evraklara iliskin hukumler temel iti-
bariyle TTK'da duzenlenmistir. Ancak, Gnem-
le belirtilmelidir ki kiymetli evraklarin duzen-
lenmesi ile meydana gelen hukuki kurumlar
alacak hakkinin ve borcun meydana gelmesi
ile sinirli olmayip, sartlarinin gerceklesmesi
halinde vekalet ve def'i olarak 6rneklendiri-
lebilecek bagka hukuki yapilarda da olusa-
bilmektedir. Bundan o6turd, kiymetli evraklar
hususundaki tum hukumler TTK kapsami ile
sinirl degildir. 6098 sayili Turk Borglar Kanu-
nu (“TBK") ve 4721 sayili Turk Medeni Kanu-
nu’'nda (“TMK")* da kiymetli evraka iliskin du-
zenlemeler yer almaktadir. Bunlara ek olarak,
5941 sayill Gek Kanunu (“CekK”)® da geklere
iliskin, ozellikle ceza hakumleri de dahil ol-
mak Uzere, duzenlemeler icermektedir.

B. Kiymetli Evrakta Hakkin
Senede Bagli Olmasi

Kiymetli evraki diger senet veya borg tani-
masi sekillerinden ayiran unsurlardan biri-

A
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PROVIDING SECURITY FOR THE PURPOSE OF GUARANTEE

nition is that the related right is bound by
securities. Since securities contain a right,
one or more rights per year are attached to
securities. These rights have an economic
value that can be measured or expressed in
terms of money.® In other words, there is a
private law right.” It is crucial to state that
securities contain a right. A security with
no rights is not possible. Otherwise any re-
lated instrument would not have access to
the security. Due to the fact that securities
are connected with rights and have been
identified with rights, any related right is
transferred with the security.

In Article 645 of the TCC, two results
emerge when the right is examined in
terms of its affiliation to the instrument.
These results are stated by Bozer and Goéle
as follows:

“In order to be able to use the rights con-
tained in the security or to use security
must be submitted. This right may not be
requested or used separately from the se-
curity. The debtor of the security is obliged
to pay only in return for the delivery of
the instrument to him. The transfer of the
right contained in the security is subject
to the transfer of the security. The right

siilgili hakkin kiymetli evrak ile bagli olma-
sidir. Kiymetli evrak bir hakki icerdiginden
kiymetli evrakta bir ya da birden fazla hak
senede baglanmis, adeta ¢ivilenmistir. Bu
hak, ekonomik degeri olan, parayla 6l¢ulebi-
len ya da ifade edilebilen bir haktir.® Diger bir
deyisle, hak ile bir 6zel hukuk hakki kast edil-
mistir.” Onemle belirtilmektedir ki, kiymetli
evrak bir hakki icermektedir. Hak icermeyen
bir kiymetli evrak dusunulemez. Boyle bir
durumda “kagitta hakkin mtindemic¢ olmasi”
unsuru olusmayacak ve ilgili evrak kiymetli
evrak vasfina erisemeyecektir. Kiymetli ev-
rakin hak ile béylesine baglanmis ve adeta
6zdeslesmis olmasi sebebiyle, kiymetli ev-
rakin devri halinde ilgili hak da kiymetli ev-
rakla birlikte devredilmis olur. TTK'nin 645.
maddesine gore, hakkin senede bagli olma-
sl bakimindan incelenmesi halinde iki sonug
ortaya gikmaktadir. Bozer ve Gole tarafindan
ifade edildigi sekliyle bu sonuclar sunlardir:
“ Kiymetli evrakin icerdigi hakkin istenilebil-
mesi ya da kullanilabilmesi icin mutlaka kiy-
metli evrakin ibrazi gerekir. Bu hak, kiymetli
evraktan ayr olarak istenemez ya da kulla-
nilamaz. Kiymetli evrakin bor¢lusu ancak se-
nedin kendisine teslimi karsiliginda édeme
ile yukamludar. Kiymetli evrakin icerdigi
hakkin devredilebilmesi kiymetli evrakin-
da devrine baglidir. Kiymetli evrakin dev-
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contained in the security is not transferable
separately from it. Therefore, it is not possi-
ble to describe as a security an instrument
that cannot be transferred.”®

C. Legally Promissory Notes
(Instruments) that have an
Abstract Acknowledgement of
Debt

There are two types of securities, casual and
non-causal. It is important to state that car-
rier receipts, warehouse receipts, warrants,
and bills of lading are deed-based securities,
while promissory notes (ie, policies, bonds,
cheques) issued by law in a limited number
of documents are abstract securities.

KIYMETLI EVRAKIN TEMINAT AMACIYLA VERILMESI

redilmeden icerdigi hak ondan ayri olarak
devredilemez. Dolayisiyla, devri mumkun
olmayan bir senedin kiymetli evrak olarak
nitelendirilmesi mumkun degildir."”®

C. Kanunen Emre Yazili
Senetlerin (Kambiyo
Senetlerinin) Soyut Borg ikrari
Niteligine Sahip Olmasi

Kiymetli evrak, olusturulmalarina sebep
olan temel iliski bakimindan soyut ve se-
bebe bagli kiymetli evrak turleri olarak
ayrilir. Onemle belirtilmelidir ki, tasima se-
nedi, makbuz senedi, varant, konsimento
gibi senetler sebebe bagli kiymetli evrak
olsa da mevzuat kapsaminda sinirli sayida
duzenlenen kambiyo senetleri, diger bir

In Turkish Law, there is no regulation specific to robots,
but the most recent regulation does issue instructions for

uncrewed aerial vehicles.

Tiirk hukukunda robotlara iliskin 6zel bir diizenleme
bulunmamakla birlikte yapilmis en yakin diizenleme Sivil
Havacilik Genel Miidiirliigii tarafindan insansiz hava araclari

ile ilgili talimat cikarilmasidir.

The concept of instruments is a sub-concept
that comprises legally promissory notes
or order securities in accordance with Arti-
cle 824 of the TCC and is used only for the
purpose of expressing the policies, bonds
and cheques. In the doctrine and court de-
cisions, there is a differentiation between
securities: casual and non-casual. The prin-
ciple of abstraction is applied in the case of
non-casual securities. Policies, bonds and
cheques are non-casual securities, while
shares, bills of lading, mortgaged debt
bonds are examples of securities in which
the principle of abstraction does not apply.®

The basis of abstract security, and, accord-
ingly, the qualificaiton of abstract acknowl-
edgement of debt of the security, is the

deyisle kanunen emre yazili senetler (po-
lice, bono, ¢ek) soyut kiymetli evraklardir.

Kambiyo senedi kavrami, TTK'nin 824.
maddesi uyarinca kanunen emre yazili
olan veya emre yazili kiymetli evraklari
kapsayan bir alt kavram olup yalnizca po-
lice, bono ve ¢eki ifade etmek amaciyla
kullanilmaktadir. Doktrinde ve mahkeme
kararlarinda illi olan ve olmayan kiymetli
evrak ayrimi yapildigi goralmektedir. illi
olmayan kiymetli evrakta soyutluk ilkesi
gecerlidir. Police, bono ve ¢ek, bu ilkenin
hakim kilindigi illi olmayan kiymetli evrak
kategorisine girerken, hisse senedi, kon-
simento, ipotekli bor¢ senedi, soyutluk il-
kesinin uygulanmadigi illi kiymetli evraka
ornek olustururlar.®
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PROVIDING SECURITY FOR THE PURPOSE OF GUARANTEE

18th article of the TCO. The article reads as
follows: “Debt recognition is valid even if
it does not include the cause of the debt.”
With this provision, it is possible to conceive
of an abstract acknowledgement of debt in
Turkish law, in other words, independent
debt recognition. The source of security is
Article 18 of the TCO.™ The features and im-
portance of abstract security are explained
by Oztan as follows:

“Abstract security, the original debt rela-
tionship (the basic debt relationship) that
causes the arrangement of the deed, is
not possible to understand from the deed.
Abstract deeds are not bonds that are not
based on a basic relationship; so these
deeds are based on a certain reason. This
basic relationship is usually any act. The
deed contains the claim arising from this le-
gal treatment. However, there is no link be-
tween the deed and relevant legal relation-
ship. Checking the deed, it is not possible
to understand the underlying relationship.
Therefore, in case of a dispute, the bearer
can only base his case on security; it does
not have to prove the existence and nature
of the underlying ini real debt relationship.
The issue of the declaration of a valid ba-
sis or the declaration of the relevant defe-
cence and the issue of proof was uploaded
to the debtor.”"

One of the most significant features of ab-
stract security is the fact that a creditor can
only open a case on the basis of abstract
documents and does not have to prove the
existence and validity of the basic debt re-
lationship.'? The reason for this possibility
is that abstract securities have a right or an
abstract manner independent of the sub le-
gal relationship. For this reason, although it
will be examined in detail in the future, it is
possible to sue the securities that are given
for the purpose of guarantee, independent-
ly of the sub legal relationship in accor-
dance with the principle of abstraction.

Soyut kiymetli evrakin ve buna bagli olarak
kiymetli evrakin soyut borg ikrari niteligine
sahip olmasinin temeli TBK'nin 18. madde-
sidir. S6z konusu madde soyledir: “Borcun
sebebini icermemis olsa bile borg tanimasi
gecerlidir.” Bu hukum ile Turk hukukunda
soyut borg ikrari, diger bir deyisle, sebep-
ten bagimsiz bor¢ tanimasi mumkuan hale
gelmistir. Kiymetli evrak bakimindan de-
gerlendirilecek olursa “soyut (mucerret)
kiymetli evrak kaynagini TBK m.18’de bu-
lur.”"® Soyut kiymetli evrakin 6zellikleri ve
onemi Oztan tarafindan su sekilde agiklan-
maktadir:

“Mucerret kiymetli evrak, senedin tanzimine
sebep olan asil borg iligkisinin(temel borg
iliskisi) senetten anlasilmasina imkan bulun-
mayan kiymetli evraktir. MUcerret senetler,
bir temel munasebete dayanmayan senet-
ler degildir; yani bunlar da belli bir sebebe
dayanir. Bu temel munasebet, genellikle
herhangi bir akit olur. Senet, bu hukuki mu-
ameleden dogan alacagi ihtiva etmektedir.
Ancak, senetle, s6z konusu hukuki munase-
bet arasinda bir bag kurulmamistir. Senede
bakarak, alttaki munasebetin ne oldugunu
anlamak mumkuan degildir. Dolayisiyla her-
hangi bir ihtilaf halinde, hamil, davasini sa-
dece kiymetli evraka dayandirabilir; temelde
yatan “asil borg iligkisinin” varligini ve ma-
hiyetini ispat zorunda degildir. Gecerli bir
temel munasebetin bulunmadiginin veya
buna iliskin defilerin dermeyani ve ispat me-
selesi borgluya yuklenmistir.”™

Kiymetli evrakin soyut olmasinin en 6nemli
ozelliklerinden birisi de alacaklinin sadece
soyut kiymetli evraka dayanarak dava aca-
bilmesi ve temel borg iliskisinin varligini ve
gecerliligini ispatlamakla yukumlt olmama-
sidir.”? Bu imkanin sebebi ise soyut kiymetli
evrakin alt hukuki iliskiden bagimsiz yahut
soyut sekilde bir hakki tasiyor, yedinde bu-
lunduruyor olmasidir. Bu sebeple, ileride
ayrintili sekilde incelenecek olsa da, teminat
amaciyla verilmis olan kiymetli evraklarin da
soyutluk ilkesi gereg@ince alt hukuki iliskiden
bagimsiz sekilde dava edilmesi mamkundur.
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I1l. ENDORSEMENT
TYPES AND
ENDORSEMENT OF PAWN
IN PROVIDING SECURITY
FOR THE PURPOSE OF
GUARANTEE

A. Definition of the Concept of
Endorsement

As for the issuance of securities, they are sub-
ject to special conditions and are subject to
special procedures for transfer. Endorsement
is a type of transfer which is issued for prom-
issory notes in the Turkish Commercial Code.
“Endorsement is a declaration of will in a
promissory note to transfer the right that is in-
cluded in the deed.”® With the endorsement
of securities, the rights that are related to the
deed shall be passed to the bearer; in other
words, the person who takes over the deed.
Article 684 (1) of the TCO makes the following
amendment: “All rights arising from the poli-
cy™ are transferred with the transfer of posses-
sion and endorsement.” According to Oztan,
this means not only the ownership of the pol-
icy but also the inheritance of the immovable
right." As a result, the beneficiary who first en-
dorsed the policy, or the endorsement of the
endorser, the owner of the policy to pay the
price of the deed to the bearer, is given the au-
thority to collect the cost of the policy.'® This
is the most significant result of the principle of
abstraction. Endorsement is divided into three
types according to the purpose of arrange-
ment: endorsement in full, endorsement for
collection, endorsement of pawn.

B. Types of Endorsement
According to Purpose

1. Endorsement in Full

“Endorsement in full is made in order to trans-
fer all rights arising from the policy to the per-
son who takes over the deed.””” The person
to whom the policy has been transferred with
endorsement in full may be able to transfer the
policy with endorsement in full, endorsement
for collection, or endorsement of pawn.'®

KIYMETLI EVRAKIN TEMINAT AMACIYLA VERILMESI

11l. KAMBiYO
SENETLERININ

TEMiNAT AMACIYLA
DEVRINDE CiRO TURLERI
VE REHiIN CIROSU’NUN
FARKLARI

A. Ciro Kavraminin
Tanimlanmasi

Kiymetli evraklar, duzenlenmeleri itibariyle
ozel sekil sartlarini haiz olduklar gibi dev-
redilmeleri bakimindan da 6zel usullere ta-
bidir. Ciro, TTK'da emre yazili senetler i¢in
duzenlenmis olan bir devir taradur. “Ciro,
emre yazili senetlerde, senedin icerdigi
hakki devretmeye yonelik bir irade beya-
nidir’'3. Kiymetli evrakin ciro edilmesi ile
senede bagli olan haklar hamile diger bir
deyisle senedi devralan kisiye gececektir.
TTK'nin 684. maddesinin birinci fikrasin-
da su duzenleme yapilmistir: “Ciro ve zil-
yetligin gecirilmesi ile policeden™ dogan
batan haklar devrolunur.” Oztan'a gore
bununla kastedilen, sadece policenin
mulkiyetinin degil, ayni zamanda senette
mundemic¢ hakkin da devralana gececek
olmasidir.’™ Bunun sonucunda, poli¢cenin
ilk devrini yapan lehtar veya cirantanin
yaptigi ciro, muhataba poli¢ce bedelini se-
nedin hamiline 6deme yetkisi, yine hamile
police bedelini muhataptan tahsil yetkisi
(kabz) yetkisi vermektedir.’® Bu durum, so-
yutluk ilkesinin en 6nemli sonucudur. Ciro
duzenlenme amacina gore temlik cirosu,
tahsil cirosu ve rehin cirosu olmak Uzere
ug tare aynlir.

B. Cironun Amacina Gore
Turleri

1. Temlik Cirosu

“Temlik cirosu policeden dogan tum haklari
senedi devralana gecgirmek, diger bir deyis-
le temlik ettirmek amaciyla yapilir.”’” Temlik
cirosu ile police kendisine devredilen kisi,
“isterse policeyi yeniden temlik cirosu ile
devredebilir, isterse rehin cirosu, isterse de
tahsil cirosu yapabilir.”® “Bir ciroda, tahsil
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“In the event that there is no record that an
endorsement has been made for the purpose
of collecting or mortgaging, it is assumed that
the endorsement is done as an endorsement
in full.”"®

2. Endorsement for Collection

The transfer of the endorsement for collec-
tion is realized as endorsement and transfer
of possession (submisson of the security).
However, the transfer of all rights on the poli-
cy is notin question as it is with endorsement
in full. The scope of the transferred right is
limited according to the endorsement in
full. Endorsement for collection is a type of
endorsement made to ensure that the pol-
icy price is collected by another person.®
Endorsement for collection creates a proxy
relationship. The proxy relationship is estab-
lished between the endorser who made the
endorsement for collection and the bearer
who acquired the policy through endorse-
ment for collection. The endorser who made
the endorsement for collection wants from
the bearer to policy price on its own behalf.?’

3. Endorsement of Pawn

Endorsement of pawn is a type of endorse-
ment that is arranged in Article 689 of the
TCO. The first paragraph of Article 689 of the
TCO has been amended as follows: If the en-
dorsement includes “consideration is guar-
antee”, “consderation is pawn” or any other
record stating the pledge, the bearer may use
all rights arising from the policy; however, an
endorsement made by him is in effect of en-
dorsement for collection. This clause does
not fully resolve the problems related to the
endorsement of pawn and has caused con-
troversy. The purpose of the endorsement
of pawn is the basis of the discussion of the
nature of the endorsement of pawn and the
possibilities of the opportunities involved.

The differences in the results from endorse-
ment of pawn, endorsement in full, and en-
dorsement for collection are, in summary,
that the choices of the bearer who trans-
ferred the deed through endorsement of
pawn are different from the choices of bear-
ers who are transferred the deed through
endorsement in full.

veya terhin maksadiyla yapildigina dair
bir kayit bulunmadigi takdirde, o cironun
temlik cirosu olarak yapildigi kabul edi-
lir.”1°

2. Tahsil Cirosu

Tahsil cirosu, devir bakimindan, temlik
cirosunda oldugu gibi ciro ve zilyetligin
devri (kiymetli evrakin teslimi) seklinde
gerceklesir. Buna karsin, tahsil cirosun-
da, temlik cirosunda oldugu gibi poli-
cede mundemic tum haklarin devri s6z
konusu degildir. Devredilen hakkin kap-
sami temlik cirosuna gore kisitlidir. Tah-
sil cirosu, police bedelinin bir bagka kisi
tarafindan tahsil edilmesini saglamak
amaciyla yapilan ciro taraduar.?° Tahsil
cirosu bir vekalet iligskisi meydana getirir.
Zira, tahsil cirosu yapan ciranta ile poli-
ceyi tahsil cirosuyla iktisap eden hamil
arasinda vekalet iligkisi olusur. Tahsil
cirosu yapan ciranta, hamilden kendi na-
mina ve hesabina poli¢e bedelinin tahsi-
lini istemektedir.??

3. Rehin Cirosu

Rehin cirosu TTK'nin 689. maddesinde
duzenmis olan ciro taradar. TTK 689. mad-
desinin birinci fikrasinda su duzenleme ya-
pilmistir: Ciro, “bedeli teminattir”, “bedeli
rehindir” ibaresini veya rehnetmeyi belir-
ten diger herhangi bir kaydi icerirse, hamil,
policeden dogan buttun haklari kullanabi-
lir; fakat kendisi tarafindan yapilan bir ciro
ancak tahsil cirosu hukmundedir. Bu fikra,
rehin cirosuna iliskin meydana gelebile-
cek sorunlari tam olarak gidermemis ve
tartismalara sebep olmustur. Rehin cirosu-
nun mahiyeti ve icerdigi imkanlara iligkin
tartismalarin temelinde rehin cirosunun
yapilma amaci bulunmaktadir.

Rehin cirosunun sonuglari ile temlik cirosu
ve tahsil cirosunun sonugclarinin farklari
Ozetle ifade edilecek olursa, senedi rehin
cirosu ile devralan hamilin imkanlari, tem-
lik cirosu ile senedi devralan hamile kiyas-
la farkliliklar icermektedir.

Oncelikle, hukukumuzda rehin hakkinin
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Firstly, in Turkish law, it is tried to eliminate
the nature of the the right of mortgage which
is regulated as an absolute and subsidiary
right and the values of the promissory notes
that have abstract acknowledgement of
debt. Accordingly, the subject of the discus-
sion is whether the possession of the deed
will transfer or not and, correspondingly,
whether the bearer will be the owner of the
deed. In addition, a secondary issue affect-
ing the guarantee function for bearers who
are transferred the deed via endorsement of
pawn is the existence of the possibility of re-
sorting to the follow-up to the instrument. “A
transferee who takes over the deed via en-
dorsement of pawn is not the owner of the
deed or of the right to claim on the deed. The
bearer who is transferred via endorsement
of pawn is still the owner of the claim on the
deed but with the endorsement of pawn he
loses the rights that are transferred to the
person. The transferee who takes over the
deed via endorsement of pawn can present
the deed for payment, collect the price, and
make a formal protest; the applicant may de-
nounce the non-payment to the debtor and
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KIYMETLI EVRAKIN TEMINAT AMACIYLA VERILMESI

mutlak ve fer'i nitelikte olan bir hak seklin-
de duzenlenmesi ile emre yazili senetlerin
soyut borg¢ ikrari mahiyetinde olmasi ara-
sindaki mahiyet uyusmazligi giderilmeye
calisilmigtir. Buna gore ortaya c¢ikan tar-
tisma konusu, senedin mulkiyetinin ha-
mile gecip ge¢meyecegi ve buna bagl
olarak hamilin rehin konusu alacagindan
bagimsiz olarak senetteki bedelin maliki
olup olmayacagidir. Buna ek olarak, rehin
cirosu ile senedi devralan hamilin kambi-
yo senedine bagli takip yoluna basvurma
imkaninin varligi da teminat fonksiyonunu
etkileyen ikincil husustur. Develi'ye gore,
“Senedi rehin cirosu ile devralan senedin
veya senet Gzerindeki alacak hakkinin ma-
liki degildir. Rehin cirosu ile devreden hala
senet Uzerindeki alacagin malikidir, ancak
rehin cirosu islemi ile senedi devrettigi ki-
siye intikal eden haklarini yitirmistir. Rehin
cirosu ile devralan senedi 6deme i¢in ibraz
edebilir, bedeli tahsil edebilir, protesto ¢e-
kebilir, basvuru borglularina 6dememeyi
ihbar edebilir ve bunlara muracaat hakki
kapsaminda basvurabilir. Ancak yapabi-
lecegi islemlerin kapsamini siniri rehnin
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apply to them under the right of recourse.
However, the limit of the scope of the actions
that can be done draw the purpose of pawn
not authorized to compromise, waiver or re-
lease of debt.”?2 The reason why the bearer is
not authorized for compromise, waiver, or re-
lease of debt is that, with the endorsement of
pawn, there is no proxy relationship between
the bearer and the endorser. The bearer in
the endorsement of pawn is not the proxy of
the endorser. For this reason, it will only be
authorized to carry out transactions related to
the collection of the right of mortgage related
to the principal claim.

The most important question regarding en-
dorsement of pawn is whether endorsement
of pawn has the function of conveyance
as does endorsement in full. On this point,
some argue that the endorser in an endorse-
ment of pawn does not have guarantee to
pay the written price in the deed, and to
defend that endorsement of pawn does not
have a conveyance function because the
possession of the deed does not transfer to
the bearer. On the other hand, others argue
that, due to the nature of endorsement of
pawn, there is a conveyance function and the
endorser acts with intention to guarantee the
payment of the price in the deed. According
to Bozer and Gole, the purpose of endorse-
ment of pawn is to guarantee against the risk
of non-payment of debt arising from the inter-
nal relations between the bearer and the en-
dorser via endorsement of pawn of the policy
with the amount written in the instrument.?®

amaci cizer, sulh, feragat veya ibraya yet-
kili degildir.”?2 Hamilin sulh, feragat ve ib-
raya yetkili olmamasinin sebebi ise rehin
cirosunda hamil ile ciranta arasinda, tahsil
cirosunda oldugu gibi, vekalet iligkisinin
olmamasidir. Rehin cirosunda hamil, ci-
rantanin vekili konumunda degildir. Bu
sebeple, yalnizca asil alacaga bagli rehin
hakkinin tahsiline iliskin islemleri icra et-
meye yetkili olacaktir.

Rehin cirosu Uzerindeki en 6nemli tartis-
ma konusu ise rehin cirosunun tipki temlik
cirosunda oldugu gibi teminat fonksiyo-
nunu haiz olup olmadigidir. Bu noktada,
kimi yazarlar rehin cirosunda cirantanin,
senette yazili bedeli 6demeyi garanti etme
iradesinin olmadigindan ve senedin mul-
kiyetinin hamile gegcmediginden hareketle
rehin cirosunun teminat fonksiyonunun
olmadigini savunmakta iken aksi yondeki
yazarlar ise rehin cirosunun mahiyeti ge-
regi teminat fonksiyonu oldugunu ve ci-
rantanin senetteki bedelin 6denmesini ga-
ranti etme iradesiyle rehin cirosu yaptiklar
gorusunu savunmaktadirlar. Ornegin, Bo-
zer ve Gole'ye gore rehin cirosunun amaci,
hamilin poligeyi rehin cirosu ile devreden
ciranta ile aralarindaki i¢ iliskiden dogan
borcun, devreden ciranta (borglu) tarafin-
dan 6denmemesi riskini kambiyo senedin-
de yazili tutar ile teminat altina almasidir.?®

Rehin cirosunun teminat fonksiyonuna sa-
hip olup olmadigina iliskin doktrindeki iki
gorus su sekildedir:
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The two views in the doctrine as to wheth-
er endorsement of pawn has a conveyance
function are as follows:

“The first opinion defends the view that there
is a legal gap on this issue; the law needs to
be supplemented as required by Article 1 of
the Turkish Civil Code, to ensure that the eco-
nomic function of the endorsement of pawn
is secured by the right to receive the instru-
ment, and that the revenue from the pawn
is limited to the value of the deed, and the
mortgage holder guarantees the existence
and payment of the claim personally. For
these reasons, recognition of the mortgagor
endorser as not personally responsible does
not comply with the economic function of
the endorsement of pawn. Unlike endorse-
ment for collection, endorsement of pawn
does not create a proxy relationship between
the parties and the endorsement of pawn has
a conveyance function”?*

First of all, the right of mortgage is a legal
institution that guarantees payment of the
claim. The reason for the existence of right of
mortgage is to provide conveyance. Accord-
ingly, it is not possible for the holder of the
mortgage to establish the right of mortgage
in the absence of the will to pay. Although it is
considered that during the establishment of
the right of mortgage, the will of the provider
is not redeemed foreclosure; the purpose of
guaranteeing the payment of the claim will be
available. “The right of mortgage is generat-
ed from a subsidiary of a valid claim, and this
is the right to guarantee the claim. The right
of mortgage is a limited real right in the right
that gives the creditor the authority to collect
the goods or the right (right to claim) that be-
longs to the pledge to the money by execut-
ing it primarily through levy an execution.”
In addition, endorsement is the transfer form
of promissory notes and these are the bonds
that constitute an abstract debt in the prom-
issory notes. Personal defences cannot be in-
voked due to the ability of promissory notes
to create abstract debt. In this context, en-
dorsement of pawn creates an abstract debt
in order to guarantee payment of the claim
with a promissory note (except cheuges). In
other words, with the endorsement of pawn,
the endorser pays a promissory note with
the will to guarantee the payment of the
claim to the bearer. “Endorser delegates the

KIYMETLI EVRAKIN TEMINAT AMACIYLA VERILMESI

“Birinci gorus bu konuda bir kanun boslu-
gu bulundugunu, kanun boslugunun TMK
1. Madde geregince doldurulmasi gerek-
tigini, rehin cirosunun ekonomik islevinin
alacagin 6denmesini kambiyo senedinin
icerdigi alacak hakki ile teminat altina al-
mak oldugunu, rehneden cirantanin senet
bedeli ile sinirli olmak tzere alacagin varli-
gini ve 6denecegdini rehnalan ciro edilene
sahsen de garanti ettigini, bu nedenlerle
rehneden cirantanin sahsen sorumlu ol-
madigini kabul etmenin rehin cirosunun
ekonomik islevi ile bagdasmadigini, rehin
cirosunun tahsil cirosundan farkli olarak
taraflar arasinda vekalet iliski yaratmadigi-
ni, rehin cirosunun teminat islevine sahip
oldugunu savunmaktadir.”?*

Oncelikle, rehin hakki alacagin édenmesini
teminat altina alan bir hukuki kurumdur. Re-
hin hakkinin varlik sebebi teminat saglama
amacidir. Buna bagli olarak, rehin hakki tesis
eden tarafindan alacagin bedelini 6deme
iradesinden yoksun sekilde rehin hakkini
tesis etmesi dusunulemez. Her ne kadar,
rehin hakkinin tesisi sirasinda, tesis edenin
iradesinin rehnin paraya cevrilmesi suretiyle
alacagin itfa edilmesi olmadigi dustunulse
de, mutlaka alacak bedelinin 6denmesinin
temin edilmesi (garanti edilmesi) amaci mev-
cut olacaktir. “Rehin hakki, gecerli bir alaca-
gin fer'i olarak ortaya ¢ikan ve bu alacagi te-
minat altina alan, alacakliya, alacagini rehnin
konusu olan bagskasina ait esyayi veya hakki
(alacak hakkini) 6ncelikli olarak icra yoluyla
paraya cevirterek tahsil etme yetkisi veren
sinirli bir ayni haktir.”? Buna ek olarak, ciro
emre yazili senetlerin devir bicimidir ve emre
yazili senetler soyut bir borcu meydana geti-
ren senetlerdir. Emre yazili senetlerin, soyut
bor¢ meydana getirme o6zelliginden o6turg,
kisisel def'iler ileri surulemez. Bu baglamda,
rehin cirosu emre yazili bir senet (¢ek harig,
police ve bono vasitasiyla) vasitasiyla, alacak
bedelinin 6denmesini garanti etmek ama-
clyla soyut bir bor¢ meydana getirilmekte-
dir. Baska bir deyisle, rehin cirosu ile ciranta,
hamile alacagin 6denmesini garanti etmek
iradesi ile bir emre yazili senet devreder. “Ci-
ranta policeyi ciro edilen kisiye karsi olan bir
borcunu temin etmek maksadiyla rehin ciro-
suyla devretmistir. Bu bakimdan policenin
kabul ve 6denmesini de taahhut etmis olma-
si gerekir. Hatta fikrimizce burada sorumsuz-
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policy with an endorsement of pawn in or-
der to provide a debt against the endorsee.
In this regard, the contract must also have
been committed to the acceptance and pay-
ment. Even in our opinion, there cannot be a
condition of irresponsibility, as this require-
ment does not correspond to the quality of
the endorsement of pawn.”? According to
the second opinion, in which endorsement
of pawn does not have a conveyance func-
tion; “that the ownership of the deed does
not transfer with the endorsement of pawn
the ownership of the deed, despite the en-
dorsement, stays the endorser, endorsee as
the deputy of mortgagor endorser receives
the authority to collect the price, as in the
endorsement for collection, the endors-
ee of the deed can be transferred with the
endorsement for collection, endorsee can-
not demand the price of the deed, in order
to hold liable to endorser policy must not
have been otherwise agreed in order for
the policy not to be accepted and be held
accountable for non-payment, in contrast to
endorsement for collection and pawn, it is
based on the grounds that it was brought in
the endorsement for collection.”?”

Case law of the Supreme Court of Appeals
dated 11.10.1969 and numbered E.727 and K.
749 and the case-law of the 12th Civil Cham-
ber of the Supreme Court of Appeals are ef-
fective in this opinion. However, the related
decisions adopted the endorsement of pawn
as an endorsement for collection and the re-
lationship between the government and the
bearer as a proxy relationship, an opinion that
we did not maintain.

“According to the 11th Chamber of the Su-
preme Court of Appeals, since the delivery of
the deed with the endorsement of pawn does
not transfer the right of ownership on the deed
to the mortgage holder, the ownership of the
deed remains with the endorser. As a result,
the buyer who takes the deed via endorse-
ment of pawn does not apply to the owner of
the deed. It is difficult to reconcile this justifica-
tion of the Supreme Court with the principles
of pledge law. Because, in accordance with
the rules of pledge law, the loss payee may
start executive proceedings in cases where
the claim is not paid, and the pledge can be
tracked in accordance with the provisions of
foreclosure. In the case that ownership of the
property that subject of the mortgage does
not constitute an obstacle to the pursuit and
foreclosure. In the endorsement of pawn, col-
lecting the price of a mortgage from the debt-
or of the policy in the sense of pledge law is

luk sarti dahi konulamaz, zira bu sart rehin
cirosunun niteligine uygun dismez.”%

Rehin cirosunun teminat fonksiyonuna sa-
hip olmadigini savunan ikinci géruse gore,
“rehin cirosunda senet mulkiyetinin ciro
edilene intikal ettirilmedigi, senet mulki-
yetinin ciroya ragmen rehneden cirantada
kaldigl, ciro edilenin rehneden cirantanin
vekili sifatiyla senet bedelini tahsil yetkisi
edindigi, tahsil cirosunda oldugu gibi ciro
edilenin senedi ancak tahsil cirosu ile dev-
redebilecegi, ciro edilenin senet bedelini
cirantasindan talep edemeyecegi, ciranta-
nin policenin kabul edilmemesi ve 6den-
memesinde sorumlu tutulabilmesi icin
aksinin sart edilmemis olmasi gerektigi,
oysa tahsil ve rehin cirolarinda aksine sar-
tin tahsil cirolariyla getirilmis oldugu ge-
rekcelerine dayanmaktadir.”?” Bu gorusun
meydana gelmesinde Yargitay Hukuk Ge-
nel Kurulu'nun 11.10.1969 tarihli ve E.727
ve K. 749 sayili karar ve Yargitay 12. Hu-
kuk Dairesi'nin ictihadi etkili olmaktadir.
Ancak, ilgili kararlarda rehin cirosu adeta
tahsil cirosu gibi degerlendirilmis olup ci-
ranta ile hamil arasinda vekalet iligkisinin
mevcut oldugu seklinde savunmadigimiz
bir gérus benimsenmistir.

“Yargitay 11. Hukuk Dairesi'ne gore, re-
hin cirosu ile senedin teslimi, senet Uze-
rindeki mulkiyet hakkini rehnalana intikal
ettirmediginden senedin mulkiyeti ciro
eden sahista kalir. Boyle olunca, senedi
rehin cirosu ile devralan kisi senedin ma-
likine basvurmaz. Yuksek Mahkeme’nin
bu gerekcesini rehin hukukunun ilkeleri
ile bagdastirmak gugtur. Cunkua rehin hu-
kuku kurallan uyarinca, rehin alacaklisi,
alacaginin 6denmemesi halinde, rehin
konusu seyin mulkiyetine sahip bulunan
rehin bor¢lusunu, rehnin paraya c¢evrilme-
si hukumleri uyarinca takip edip rehin ko-
nusu seyi paraya cevirebilir. Rehin konusu
malin mulkiyetinin rehin bor¢lusunda bu-
lunmasi takibe ve rehnedilen seyin paraya
cevrilmesine engel olusturmaz. Rehin ciro-
sunda, rehin alacaklisinin, rehin bedelini,
policenin bor¢lusundan tahsil etmesi nasil
rehin hukuku anlaminda bir ¢esit rehnin
paraya cevrilmesi ise, polige bedelini borg-
ludan alamadigi takdirde, rehin alacaklisi-
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foreclosure; in the sense of policy law, if the
loss payee cannot obtain the policy price from
the debtor, the application to the mortgagor is
a foreclosure.”?®

KIYMETLI EVRAKIN TEMINAT AMACIYLA VERILMESI

nin rehin bor¢lusuna maracaati da gene
police hukuku anlaminda bir paraya cevir-
me islemidir.”2®

According to the 11th Chamber of the Supreme Court of Appeals,
since the delivery of the deed with the endorsement of pawn does
not transfer the right of ownership on the deed to the mortgage
holder, the ownership of the deed remains with the endorser.

Yargitay 1. Hukuk Dairesi'ne gore, rehin cirosu ile senedin
teslimi, senet iizerindeki miilkiyet hakkini rehnalana intikal
ettirmediginden senedin miilkiyeti ciro eden sahista kalir.

IV.ACCOMODATION
ENDORSEMENT IN FULL
FOR THE PURPOSE OF A
GUARANTEE

In addition to the endorsement of pawn,
the possibility of issuing the instruments for
the purpose of guarantee is the transfer of a
deed within the scope of accommodation
endorsement in full. In this case, in order for
a transaction in faith to be available, a faith
agreement is made between the parties and
the deed is transferred with endorsement
in full within the scope of the faith agree-
ment. There is no indication on the deed
showing the purpose of mortgage as in the
endorsement of pawn. For this reason, it is
not possible to understand that the external
view was given for security purposes. “Faith
agreement means the complete transfer of
the right of the believer to an article or the
ownership of a right to the believer; is the
contract in which the believer commits to
manage and maintain the transferred prop-
erty or right in accordance with the provi-
sions of the faith agreement and to return
it to the believer when the faith agreement
ends.”?® According to this agreement, the
ownership of the security that is transferred
by endorsement in full will transfer to the
bearer. “In this type of endorsement, the
ensorsement is made for the purpose of
conveyance as in the case of concealed en-
dorsement of pawn, but unlike concealed
endorsement of pawn, the parties agree
on the issuance of the right of ownership

IV. TEMiNAT
AMACIYLA
iNANCLI TEMLIK
CiROSU

Kambiyo senetlerinin teminat amaciyla
verilmesi bakimindan rehin cirosu disinda-
ki bir imkan da inancli islem kapsaminda
temlik cirosu ile senedin devredilmesidir.
Bu durumda, inangli islemin mevcut ol-
masi i¢in oncelikle taraflar arasinda inan¢
anlagmasi yapilir ve inan¢ anlasmasi kap-
saminda senet temlik cirosu ile devredilir.
Senedin Gzerinde rehin cirosunda oldugu
gibi rehin amacini ifade eden herhangi
bir ibare yer almamaktadir. Bu sebeple,
dis gorunuste senedin teminat amaciyla
verilmis oldugunun anlasilmasi mumkuan
olmamaktadir. “inang anlagsmasi, inananin
bir esya uzerindeki ayni hakki veya bir hak-
kin sahipligini inanilana tam olarak devret-
meyi; inanilanin ise devredilen esya veya
hakkr inan¢ anlasmasinin hakumlerine uy-
gun bicimde idare ve muhafaza etmeyi ve
inan¢ anlasmasi sona erdiginde inanana
aynen iade etmeyi taahhut ettigi s6zlesme-
dir.”?° Buna gore, inang anlasmasina bagli
olarak temlik cirosu ile devredilen kiymetli
evrakin mulkiyeti hamile gececektir. “Ciro-
nun bu turande, gizli rehin cirosunda ol-
dugu gibi teminat amaciya ciro yapilmakta
ancak gizli rehin cirosundan farkli olarak
taraflar, (senedin teslimini konu alan) kam-
biyo sozlesmesinde, senedi devralana
senet Uzerinde rehin degil mulkiyet hakki
verilmesi hususunda anlasmaktadirlar.”3°
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in the instrument agreement, not the mort-
gage on the deed.”® In this case, unlike the
endorsement of pawn, the bearer not only
makes an endorsement for collection, but
may also transfer the deed with all three
types of endorsement. One difference of the
accommodation endorsement in full is that
“if the transferee transfers this deed to some-
one else with endorsement in full - even if
he/she is aware of the accommodation en-
dorsement in full - he/she will acquire own-
ership.”" Because of the transfer of owner-
ship to the bearer in the accommodation
endorsement in full “all claim rights belong
to the believed.”®? “Yet the transferee who
takes over the deed via accommodation en-
dorsement in the event of conveyance of the
deed, at the point of transferance is aware of
the accommodation relation, and does not
prevent acquisition of ownership. In addi-
tion, the judicial opinion which says that the
transferor of the deed will not be responsi-
ble for the instrument against the transferee
with the blank endorsement and concealed
endorsement of pawn has no ability to apply
in the accommodation endorsement. Be-
cause in the accommodation endorsement,
the transferee of the deed is the owner of the
deed and the right of the deed it contains.”3®

Bu durumda, rehin cirosundan farkli ola-
rak, hamil yalnizca tahsil cirosu yapmakla
kalmayip hamili oldugu senedi her Ug ciro
tipi ile de devredebilir. inangli temlik ciro-
sunun bir farki da “inancli temlik cirosu ile
devralan kisi bu senedi bir bagkasina tem-
lik cirosu ile devrettigi takdirde - bu kisi
inan¢li temlik cirosundan haberdar olsa
dahi - mulkiyet hakkini kazanmasidir.”
inancli temlik cirosunda mulkiyetin hamile
gecmesinden o6turt “tum talep haklari ina-
nilana aittir.” "Yine inanc¢li ciroyla senedi
devralan senedi devrettigi takdirde devra-
lanin inang iligkisini bilmesi, onun senedin
mulkiyetini kazanmasina engel teskil et-
mez. Bunlardan baska, acik veya gizli rehin
cirosuyla senedi devredenin senedi devra-
lana karsi kambiyo senedinden sorumlu
olmayacagini sdyleyen hakim goéruasan
inancli ciroda tatbik kabiliyeti yoktur. Cun-
ku inancli ciroda senedi devralan, senedin
ve senedin icerdigi hakkin sahibidir.”
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V. CONCLUSION

Securities are defined as deeds that have the
characteristics of rights being subject to the
deed, not being able to claim without a deed,
being non-payment of debt and subject to
special formalities. In business life, deed
documents are distributed in order to meet
the claims of a guarantee. Endorsement of
pawn and accommodation endorsement in
full for the purpose of a guarantee are the fa-
cilities that the instruments used for the pur-
pose of guarantee in the scope of securities.
Endorsement of pawn is considered to be
a safer way in terms of endorser when con-
sidering the assumption that the guarantee
function exists. On the other hand, accom-
modation endorsement in full on the instru-
ment for the purpose of guarantee gives the
bearer serious powers including the power
of disposition of the deed due to the fact that
the bearer is the owner of the deed and of the
right that the deed contains.
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