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ABSTRACT

With the development of robots, robotics and technol-
ogy, itis expected that robots will become more prev-
alent in our lives. Increased use of robots will bring
legal problems. The interaction of robots with each
other and the interaction of robots with people can
have consequences in terms of the law. This article
aims to discuss the debates regarding legal person-
ality and the responsibilities of artificial intelligence
systems, and to identify where legislation needs to
be developed in this area. First of all, we will consider
what artificial intelligence is. Following this, legal de-
velopments in America, Europe and Turkey related
to artificial intelligence will be discussed. Further, the
legal identity of robots with artificial intelligence will
be examined and the results of their actions will be
evaluated in the light of the studies carried out around
the world. In this study, we will look at American Law,
European Law and Turkish Law, and legal regulations
related to legal liability of artificial intelligence and ro-
botics.
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OZET

Robotlarin, robotbilimin (robotics) ve teknolojinin gelis-
mesi ile birlikte hayatimizda daha fazla yer edinecegi on
gorulmektedir. Robotlarin kullaniminin artmasi hukuki
sorunlari da beraberinde getirecektir. Robotlarn birbirleri
ile etkilesimi ve robotlarin insanlarla etkilesimi hukuki ba-
kimindan da sonuclar dogurabilecektir. Makalemizde ya-
pay zekaya sahip sistemlerin hukuki kisilik ve sorumluluk-
lan Uzerine yapilan tartismalara deginmek ve bu alanda
gelistirilmesi gereken mevzuat hakkinda analiz amaclan-
maktadir. Oncelikle yapay zekanin ne oldugu konusuna
deginilecektir. Akabinde ise yapay zeka ve robotlarailiskin
Amerika, Avrupa ve Turkiye'deki yasal duzenlemelere de-
ginilecektir. Ote yandan ise yapay zekaya sahip robotlarin
hukuki kimligi irdelenip eylemleri sonucunda yapay zeka-
ya sahip robotlara sorumluluk atfedilip atfedilemeyecedi
dunya ‘da yapilan calismalar isiginda degerlendirilecektir.
Bu calismada Yapay zeka ve robot teknolojisinde yapay
zekanin hukuki sorumluluguna iliskin Amerikan Hukuku,
Avrupa Hukuku ve Turk Hukuku'nda yapilan calisma ve
yasal duzenlemelerden bahsedilecektir.

> ANAHTAR KELIMELER

YAPAY ZEKA, ROBOT, HUKUKI
SORUMLULUK, KUSUR
SORUMLULUGU, TEHLIKE
SORUMLULUGU, YAPAY ZEKAYA
ILISKIN YASAL DUZENLEMELER
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Artificial intelligence is the name given to the thinking initiative of a programmed
computer. Work on Artificial Intelligence began as far back as the development of
the first modern computer. The father of the field was Alan Mathison Turing, who
introduced the idea of thinking machines.

Yapay zeka, programlanmis bir bilgisayarin diisiince girisimine verilen isimdir. Yapay Zeka
calismalarinin baslangici modern bilgisayarin gecmisi kadar geriye gitmektedir. Fikir
babasi, makinelerin diisiinmesi fikrini tartismaya acan Alan Mathison Turing’dir.
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I. WHAT IS ARTIFICIAL
INTELLIGENCE?

Although there are many definitions of
artificial intelligence, the most common
one is: “the high mental ability of a com-
puter or a computer controlled machine
to perform tasks related to high mental
processes, such as reasoning, deducing,
generalizing and learning from past expe-
riences, which are often considered to be
human-specific attributes.”? Artificial intel-
ligence is the name given to the thinking
initiative of a programmed computer.

Work on Artificial Intelligence began as far
back as the development of the first mod-
ern computer. The father of the field was
Alan Mathison Turing, who introduced
the idea of thinking machines.® In 1943,
the computer and the concept of artificial
intelligence were formed out of devices
produced for the needs of cryptoanalysis
during the Second World War. Today wit-
nesses the fastest progress in artificial in-
telligence and robots with the increase in
processor capacity and processable data
size, the impact of new algorithms, and the
increase in investment. We are now using
artificial intelligence at every point of our
lives. Artificial intelligence is being used to
find solutions for traffic problems, which

. YAPAY ZEKA
NEDiIR?

Yapay zekanin bircok tanimi olmakla bir-
likte, en yaygin; “bir bilgisayarin ya da bil-
gisayar denetimli bir makinenin genellikle
insana 6zgu nitelikler oldugu varsayilan
akil yurutme, anlam c¢ikartma, genelleme
ve gec¢cmis deneyimlerden 6grenme gibi
yuksek zihinsel sureclere iliskin gorevleri
yerine getirme yetenedi” olarak tanimlan-
maktadir.? Yapay zeka, programlanmis bir
bilgisayarin dusunce girisimine verilen
isimdir.

Yapay zeka calismalarinin baslangici mo-
dern bilgisayarin gecmisi kadar geriye
gitmektedir. Fikir babasi, makinelerin du-
sunmesi fikrini tartismaya acan Alan Mat-
hison Turing'dir.3 1943 te ikinci Dunya
Savasl sirasinda Kripto Analizi ihtiyaclari
icin uretilen cihazlar sayesinde bilgisayar
ve yapay zekad kavrami olusmustur. Gu-
numuzde yapay zeka ve robotlar, islemci
kapasitesindeki artis, islenebilen veri bo-
yutundaki artig, yatinmlardaki artis ve yeni
algoritmalarin etkisi ile tarihindeki en hizli
ilerlemeyi gostermektedir. Yapay zekay! ar-
tik hayatimizin her noktasinda kullanmaya
baslamis durumdayiz. Yaygin bazi 6rnek-
lerinden bahsedersek; buyuk sehirlerin en
buyuk problemlerinden biri olan trafik igin
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are of particular significance in big cities.
Navigation applications, which have be-
come a part of our lives, show the fastest
route, road works, accidents and similar
traffic conditions. In air travel, for many
years aircraft have been under human
control for on average only seven minutes,
most of the flight being on automatic pi-
lot.# Research on autonomous vehicles is
continuing rapidly around the world and
signs suggest it will start to be used in the
near future.® In addition to this, artificial in-
telligence is used in the field of e-mail, clas-
sifying our mails according to our needs.
In the field of banking, credit evaluation,
trading with mobile checks, and controls
for fraud are all done through artificial in-
telligence. In Turkey, banking transactions
are being done through online banking,
rather than the number of branches in-
creasing every year.® In addition to these
examples, almost all applications used in
social media and the entertainment indus-
try use artificial intelligence, serving our
interests. The smartphones we use have
become more simplified in foresight that
we fear as people in the future. Our smart-
phone assistants answer our questions,
fulfill our instructions and make recom-
mendations according to our interests.

yapay zekanin bir ¢dézum yaratmasi icin
calismalar yapilmaktadir. Hayatimizin bir
parcasi haline gelen navigasyon uygula-
malar anlik olarak en hizli gtuzergahi, yol
calismalarini, kazalari vb. trafik sebeplerini
gostermektedir. Ucak yolculuklarinda yol-
culugun cogunda otomatik pilot kontrolde
olmakta ve uzun yillardir uguslarin ortala-
ma sadece 7 dakikasinda ucak insanlarin
kontrolunde olmaktadir.* Otonom aracla-
ra iliskin calismalar dunyada hizla devam
etmekte ve yakin gelecekte kullanimina
baslanacagina iliskin sinyaller verilmekte-
dir.® Bunlarin disinda e-posta alaninda da
yapay zeka kullanilmakta ve ihtiyaclarimiza
gore postalarimizi siniflandirmaktadir. Ban-
kacilik alaninda kredi degerlendirmesini,
mobil ¢eklerle islem yapmayi, dolandiricili-
ga iliskin kontrolleri de yapay zekalar yap-
maktadir. Ulkemizde bankacilik islemlerinin
sube yerine cep bankaciliktan yapilmasi
her gecen yil artmaktadir.® Bunlarin diginda
sosyal medya ve eglence sektérinde kul-
lanilan neredeyse tium uygulamalar yapay
zekaya sahiptir, ilgi alanlarimiza kullanim
seklimize iligkin tavsiyelerde bulunmakta-
dirlar. Kullandigimiz akilli telefonlar aslinda
gelecekte insanlar olarak korktugumuz bir
o6ngorunan daha basitlestirilmis haline sa-
hiptir. Akilli telefonlarda bulunan asistanlar
sordugumuz sorulara cevap vermekte, tali-
matlarimizi yerine getirmekte ve ilgi alan-
larimiza gore tavsiyelerde bulunmaktadir.
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AN EVALUATION OF THE LEGAL LIABILITY OF ARTIFICIAL INTELLIGENCE AND

ROBOTICS UNDER TURKISH LEGAL REGULATIONS

Unfortunately, the measures we take
against the problems caused by artificial
intelligence do not seem to be enough.”
Since artificial intelligence is still hu-
man-supported, the regulations regarding
the problems that artificial intelligence will
create in the legal field are an area where
the existing legal rules are insufficient
in terms of the speed of development of
technology and the issues it brings up.
America, the European Union and Japan
have raised the issue.® Different countries
have begun research into the influence ar-
tificial intelligence has on the law and into
legal solutions to the problems of artificial
intelligence.®

In Turkey, because of the low rate of devel-
opment of artificial intelligence technolo-
gy and the fact that it is limited to robots
with non-autonomous artificial intelli-
gence, no legal regulation has been made
regarding the legal liability of artificial in-
telligence. This article will first examine
the legal regulations related to the legal
liability of artificial intelligence in America
and Europe, and then examine what Turk-
ish legal legislation can be applied to any
problems of legality caused by artificial in-
telligence.

Hayatimizin icerisinde bu kadar yer eden
yapay zeka kullanimi kargisinda, yapay
zekanin sebep olabilecegi sorunlara karsi
aldigimiz onlemler maalesef yeterli gozuk-
memektedir.” Yapay zekalarin hala insan
destekli calisiyor olmasi dolayisi ile yapay
zekalann hukuki alanda yaratacagi so-
runlara iliskin duzenlemeler ancak birkag
yildir teknolojinin gelisim hizi ve yarattigi
sorunlar karsisinda mevcut hukuk kurallar
yeterli olmamasi tzerine ¢alisilan bir alan
olmustur. Amerika, Avrupa ulkeleri, Japon-
ya gibi ulkeler konuyu giindeme almistir.®
Yapay zekanin hukuk tzerindeki etkisi ve
hukukun yapay zekanin yarattigi sorun-
lara ¢ozum getirmesine iliskin calismalar
farkli ulkelerde baslamistir.? Ulkemizde ise
yapay zeka teknolojisinin gelisme hizinin
dusuk olmasi ve hentz otonom olmayan
yapay zekaya sahip robotlardan faydala-
niyor olmamiz sebebiyle yapay zekanin
hukuki sorumluluguna iliskin yasal alanda
herhangi bir duzenleme yapilmamistir. On-
celikle Turkiye, Amerika ve Avrupa’da ya-
pay zekanin hukuki sorumluluguna iligkin
yasal duzenlemeler incelendikten sonra
yapay zekanin yol actigi hukuki sorunla-
ra Turkiye'de kiyas yolu ile uygulanmasi
mumkun olan yasal duzenlemeler incele-
necektir.
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I1. LEGAL REGULATIONS
ON ARTIFICIAL
INTELLIGENCE

A. Legal Regulations in Turkish
Law on Artificial Intelligence and
Robots

In Turkish Law, there is no regulation
specific to robots, but the most recent
regulation does issue instructions for
uncrewed aerial vehicles. This instruc-
tion was prepared under the Law on
the Organization and Duties of the Gen-
eral Directorate of Civil Aviation dated
18/11/2005 and the Turkish Civil Avia-
tion Law No. 2920 dated 14.10.1983.

The scope of the instruction covers un-
crewed aerial vehicles (UAV), operators
of these vehicles, personnel employed
and air traffic that flies in Turkish Air-
space. Included in the instruction docu-

YAPAY ZEKA VE ROBOTLARIN HUKUKI SORUMLULUGUNUN
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11. YAPAY ZEKAYA
iLISKIN YASAL
DUZENLEMELER

A. Yapay Zeka ve Robotlara
iliskin Tiirk Hukukundaki Yasal
Diizenlemeler

Tark hukukunda robotlara iliskin 6zel bir du-
zenleme bulunmamakla birlikte yapilmis en
yakin duzenleme Sivil Havacilik Genel Mudur-
lugu tarafindan insansiz hava araclar ile ilgili
talimat cikanlmasidir. Bu talimat insansiz Hava
Araci Sistemlerinin Ayrnilmis Hava Sahalarinda-
ki Operasyonlarinin Usul ve Esaslarina iliskin
Talimat, 18/11/2005 tarihli ve 5431 sayili Sivil
Havacilk Genel Mudurlugu Teskilat ve Go-
revleri Hakkinda Kanun ve 14.10.1983 tarihli
2920 sayili Tark Sivil Havacilik Kanunu kapsa-
minda hazirlanmustir.

Talimatin kapsami Turk Hava Sahasi icerisinde
ucacak olan insansiz hava araglanni (IHA), bu

In Turkish Law, there is no regulation specific to robots,
but the most recent regulation does issue instructions for

uncrewed aerial vehicles.

Tiirk hukukunda robotlara iliskin 6zel bir diizenleme
bulunmamakla birlikte yapilmis en yakin diizenleme Sivil
Havacilik Genel Miidiirliigii tarafindan insansiz hava araclari

ile ilgili talimat cikarilmasidir.

ments are requirements for keeping the
UAVs and records. An Unmanned Aerial
Vehicle is defined as an air vehicle that
is controlled by a UAV pilot with a control
link or whose autonomous operation is
planned by a UAV pilot, except for mod-
el planes used for sports or recreational
purposes, capable of flight without hu-
man power under the Instruction arti-
cle 4/1-(s). In this definition, attention
must be given to the definition of UAVs
as “controlled by a pilot.” Thus, the UAV
cannot be considered independent of
the owner or user. In this context, in case
of any violation of security and confi-
dentiality by a UAV, the UAV operator is
responsible as the real or legal person.
0Although there are no other regula-

araclarin isletmecilerini, g¢alisacak personeli
ve hava trafigini kapsamaktadir. Talimata'ta
iHA'lar icin alinmasi gereken belgeler ve tu-
tulmasi gereken kayitlar mevcuttur. insansiz
Hava Araci, Talimat m.4/1'in (s) bendinde;
“spor veya eglence amaciyla kullanilan mo-
del ucaklar harig, icinde insan olmadan motor
gucu ile ucus yapabilen ve bir kontrol baglan-
tistile iIHA pilotu tarafindan kontrol edilen veya
otonom operasyonu iHA pilotu tarafindan
planlanarak takip edilen hava araci” olarak
tanimlanmistir. Bu tanimda dikkat etmek ge-
reken husus iHA'lan “pilotu tarafindan kontrol
edilen” olarak tanimlamasidir. Boylece iHA
sahibinden ya da kullanicisindan bagimsiz
dusunulemeyecektir. Bu kapsamda Talimat'in
devaminda IHA tarafindan guvenlik ve gizlili-
gin ihlali halinde IHA isletmecisi gergek veya

MAKALELER
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AN EVALUATION OF THE LEGAL LIABILITY OF ARTIFICIAL INTELLIGENCE AND

ROBOTICS UNDER TURKISH LEGAL REGULATIONS

tions on artificial intelligence and robots
in Turkish law, it is expected that legal
regulations will be needed in the area of
criminal law and obligations law.""

B. Legal Regulations in
American and European

Law on Artificial Intelligence and
Robots

The legal liability of artificial intelligence
was first discussed in 1979 in a case in
Michigan, U.S.A.”? In a lawsuit, a jury or-
dered the payment of $10 million to the
family of a person killed by a robot. The
first legal arrangement was the law on
driverless cars in the state of Nevada in
2011."® Then the Federal Aviation Admin-
istration established that unmanned aeri-
al vehicles are aircraft, and this has limit-
ed the controversy. Although there is no
legal regulation on the status of robots in
American Law, Calo, who has researched
Robot Law, says judges in American
courts view artificial intelligence robots
as independent controlled machines. Ob-
jections to this approach are concerned
about the independent identification of
artificial intelligence robots.”™ Although
the courts continue to make decisions
based on the jurisprudence they have
determined, there is continuing work in
the U.S.A. on making changes to the laws
on artificial intelligence and robots; it is a
continually evolving field."®

On 20 January 2015, the European Par-
liament's Legal Affairs Committee (JURI)
established a Working Group on legal
issues related to the development of Ro-
botics and Artificial Intelligence, with the
primary intention of preparing the rele-
vant legal rules. In their report, 38 gener-
al principles regarding the development
of robots and artificial intelligence were
considered. In the last section of the re-
port, there are some suggestions for ro-
bot designers and users.’ The report rec-
ommends that robot designers take into
account the value of dignity, freedom
and justice before, during and after the
design, development and presentation of
such technologies; define reliable princi-
ples for robot design; develop design fea-
tures to ensure that private information is
safe and appropriate; get a positive opin-
ion from an ethics committee before test-

tuzel kisi sorumlu olarak duzenlenmistir.’* Tark
hukukundaki yapay zeka ve robotlara iliskin
baska bir dizenleme olmamakla birlikte, hu-
kuki duzenlemelere ilk intiya¢ duyulacak alan-
larin karayollari, ceza hukuku bor¢lar hukuku
alaninda olacagi dusunulmektedir.™

B. Yapay Zeka ve Robotlara
iliskin Amerika ve Avrupa
Hukukundaki Yasal
Diizenlemeler

Yapay zekanin hukuki sorumlulugu ilk ola-
rak 1979 yilinda Amerika Michigan'da go-
ralen bir davada tartisilmistir. Gorulen bir
davada juri, robotun bir insani éldirmesine
sebep olan eylemine iligkin éldurulen kisinin
ailesine 10 milyon Amerikan Dolar 6denme-
sine hukmetmistir.”? Yasal olarak ilk duzen-
leme ise 2011 yilinda Nevada eyaletindeki
sUracusuz otomobillere iliskin yurarluge
konan yasadir.”® Ardindan Federal Havacilik
idaresi insansiz hava araglarinin ugak oldu-
guna hukmederek bu alanda ortaya ¢ikacak
tartismalara sinirlama getirmistir.” Amerikan
Hukuku’'nda robotlarin statust hakkinda
bir yasal duzenleme bulunmamakla birlikte
Robot Hukuku hakkinda arastirmalar olan
Calo’'ya gore Amerikan mahkemelerinde
hakimler yapay zekali robotlarn “bagimsiz
kontrolli makineler” olarak gérmektedir. Bu
yaklasimin yapay zekali robotlarin bagimsiz
olarak tanimlanmasi konusunda endiseli
olan gorusler icin kabul edilemez oldugu
itirazlan da devam etmektedir.”> Mahkeme-
ler belirledikleri ictihatlara sadik kalarak ka-
rar vermeye devam etse de Amerika surekli
gelisen bir alan olan yapay zeka ve robotlar
konusunda yasalarda degisiklik yapmaya
iliskin calismalarini surdurmektedir.®

Avrupa Birligi'nde Avrupa Parlamentosu Ya-
sal Isler Komitesince (JURI) 20 Ocak 2015
tarihinde Robotik ve Yapay Zekanin gelisti-
rilmesi ile ilgili yasal konularda bir Calisma
Grubu olusturulmasina karar verilmis olup,
bu ¢alisma grubu 6ncelikli olarak bu konuy-
la baglantili hukuk kurallarini hazirlamayi
amaclamaktadir. Raporda robotlarin ve ya-
pay zekanin gelistirilmesine iligkin otuz sekiz
adet genel ilke sayilmistir. Raporun son kis-
minda ise robot tasarimcilari ve kullanicilan
icin bazi 6nerilerden bahsedilmektedir. Ro-
bot tasarimcilarina; Bu tur teknolojilerin ta-
sarimi, gelistirilmesi ve sunumundan 6nce,
sirasinda ve sonrasinda Avrupa’nin onur,
o6zgurluk ve adalet degerlerini hesaba katil-
malarini; robotlarin tasarimina iliskin gtveni-
lir prensipler belirlenmelerini, 6zel bilgilerin
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ing arobotin areal environment or before
incorporating people into the design and
development procedures; and design
robots compatible with legal principles.
The report also discusses the rights of ro-
bot users. According to the report, users
have the right to use robots in a risk-free
environment and without fear, and users
have the right to use robots according to
the purpose of existence.

In addition to the working group men-
tioned above, “SPARC” was established
to maintain and improve the position of
Europe in the field of robotics, and “eu-
Robotics” was set up to provide solutions
for problems in the field of robot law.
“SPARC” identifies and carries out stud-
ies in areas where robots can be used in
human life, for example, manufacturing,
health, trade, logistics and the military.®
RobolLaw also carried out a study of robot
law, which was completed in 2014. The
primary objective of the RobolLaw project
was to understand the legal and ethical
impacts of emerging robotic technolo-
gies and to determine whether the exist-
ing legal frameworks are adequate and
feasible in the light of the development
and rapid proliferation of robotic technol-
ogies."

The European Union’s European Robotics
Research Network, also known as EURON,
aims to create a roadmap for robotics in the
next two decades. The network was estab-
lished as a joint research center due to the
inadequacy of European legal research on
artificial intelligence and robots compared
to that in Asian countries and America.
They aim to continue their studies in all ar-
eas of robot technology, focussing on sys-
tem integration, virtual learning and legal
studies.?°

While this work on robot law in America
and the European Union continues, one
of the most critical legal developments in
this field is undoubtedly the study on ap-
plying the status of electronic person to
robots?!
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guvende olmasini uygun sekilde kullanimini
garantialtina alan mahremiyete gore tasarim
ozellikleri gelistirilmelerini; bir robotu gergek
bir ortamda test etmeden 6nce ya da in-
sanlari tasarim ve gelistirme prosedurlerine
dahil etmeden 6nce bir Arastirma Etik Ko-
mitesinden olumlu bir gérus elde etmelerini
ve yasal ilkelere uygun tasarim yapmalarini
tavsiye etmisglerdir.’”” Raporda robot kullani-
cilarinin haklarindan da bahsedilmistir. Ra-
pora gore; kullanicilann risksiz ve korkusuz
bir sekilde robot kullanma hakki vardir, kul-
lanicilar robotun tasarlanma sebebini yerine
getirmesini isteme hakkina sahiptir, kullani-
cilar robotu etik veya yasal ilke ve standart-
lara aykin sekilde kullanamaz gibi kurallar
getirilmistir.

Yukarida bahsedilen ¢alisma grubu digin-
da, “SPARC” Avrupa’nin robotik alanindaki
konumunu muhafaza etmek ve gelistirmek
amaciyla kurulmus olup, “euRobotics” ise
SPARC'In iginde yer alan 6zel sektor temsil-
cisi konumunda olan, robot hukuku alanin-
daki sorunlarin tespiti ve ¢c6zumune yonelik
oneriler sunan bir kurulustur. SPARC, Ro-
botlarin insan hayatinda kullanilabilecegi
alanlar tespit ederek bu alanlarda galisma-
lar yaratmektedir. Bunlar; imalat, saglik, tica-
ret, lojistik ve askeri alandaki calismalardir.™
“RobolLaw” ise 2014 yilinda yine robot hu-
kuku alaninda yapilmis bir calismadir. Ro-
bolLaw projesinin temel amaci, ortaya ¢ikan
robotik teknolojilerin yasal ve etik etkilerini
anlamak ve mevcut yasal gercevelerin, robo-
tik teknolojilerin gelismesi ve hizli cogalmasi
1IsIginda yeterli ve uygulanabilir olup olmadi-
¢gini ortaya cikartmaktir.™

Yine Avrupa Birliginde “EURON” seklinde
anilan Avrupa Robotik Arastirma Agi 6nu-
muzdeki yirmi yillik sure icinde robot etigi
alaninda yol haritasi olusturma amacini ta-
siyor. Ag, Asya Ulkeleri ve Amerika’da yapay
zeka ve robotlara iliskin yapilan hukuki aras-
tirmalara karsi Avrupa’nin yetersiz kalmasi
sebebiyle ortak bir arastirma merkezi olarak
kurulmustur. Sistem entegrasyonu, sanal
o6grenme, yasal calismalar gibi basliklar al-
tinda farkli galismalar yaparak robot tekno-
lojisinin her alaninda Avrupa c¢alismalarini
devam ettirmeyi hedeflemektedirler.?°

Amerika ve Avrupa’da robot hukukuna ilis-
kin yukarida bahsedilen kuruluslann calis-
malar devam etmekle birlikte bu alanda
yapilan en 6nemli yasal duzenlemelerden
biri suphesiz robotlara elektronik kisi statisu
verilmesi konusundaki ¢calisma raporudur.?’
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AN EVALUATION OF THE LEGAL LIABILITY OF ARTIFICIAL INTELLIGENCE AND
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I1l. LEGAL STATUS AND
LEGAL LIABILITIES

OF ARTIFICIAL
INTELLIGENCE AND
ROBOTS

As the speed of autonomous robotics and
artificial intelligence technology increases
daily, in cases of artificial intelligence and
robots, it is becoming increasingly ques-
tionable whether artificial intelligence and
robots will be awarded legal personality.

In order to explain the legal liability of ro-
bots, the RoboLaw Project, which began
in 2012, first grouped robots under three
headings: autonomous robots, non-au-
tonomous robots and intelligent robots.
Autonomous robots are those that can
make decisions by themselves in the out-
side world and implement these decisions
without someone interferring.?? In this con-
text, robots that cannot be intercepted and
can act without any intervention are called
non-autonomous robots. Intelligent robots
are described as robots that can act by
adapting to their environment and/or inter-
acting with external sources and adapting
their behaviors as a result of this perception
and interaction. Based on these categories,
in order to be able to talk about the legal
liability of artificial intelligence, artificial in-
telligence must acquire a legal personality.
Given these defintions, it is clear that it is
not possible to talk about the responsibili-
ties of non-autonomous robots. Since these
robots cannot make any decisions on their
own, under liability law, robots cannot be
regarded as having liability.

The European Parliament, in its motion on
Civil Law Rules on Robots,?® emphasizes
that in order to be defined and accepted
as electronic persons, robots must be able
to make intelligent, autonomous decisions,
or if they can interact with third parties,
they are responsible for their actions and
only in this way can robots be given legal
personality. The Parliament states that at
such time as a robot cannot be controlled
by another, it will be necessary to attribute
legal personality to him. As robots are still

11l. YAPAY ZEKA VE
ROBOTLARIN
YASAL STATUSU
VE HUKUKI
SORUMLULUKLARI

Robot ve yapay zeka teknolojisinin otonom
ivme hizi her gegen gun arttikca, yapay zeka
ve robotlarin dahil oldugu vakalara iliskin
durumlarda, yapay zekéa ve robotlara kisilik
taninip taninmayacagi daha da sorgulanir
hale gelmistir.

Avrupa’da robotlarin hukuki statusune ilis-
kin olarak 2012 yilinda baglayan Robolaw
Projesi’nde robotlarin hukuki sorumlulugun-
dan bahsedebilmek igin 6ncelikle robotlar
U¢ baslik altinda gruplamislardir. Robotlari,
otonom robotlar, otonom olmayan robotlar
ve akilli robotlar olarak uce ayirmiglardir.??
Otonom robotlar, kendi basina yani digari-
dan herhangi bir midahale olmaksizin ka-
rarlar alarak bu kararlari dis dunyada yine
kendi basina uygulayabilen robotlar ifade
etmektedir. Bu ¢gercevede, karar ve eylemle-
rinin uygulamasina disaridan mudahale edi-
lebildigi ve boyle bir mudahale olmaksizin
karar ve hareket eylemi gerceklestiremeyen
robotlari otonom olmayan robotlar olarak
tanimlanmaktadir. Akilli robotlar ise, cevreyi
algilayarak ve/veya dis kaynaklarla etkile-
serek bu algilama ve etkilesim neticesinde
davranislarini uyarlayarak goérev yapabilen
robot olarak tarif edilmektedir. Bu tariflerden
hareketle yapay zekali robotun sorumlulu-
gundan bahsedebilmek icin turlerine gore
oncelikle hukuki bir kisilik kazanmasi ge-
rektigi gorulmektedir. Robotlarin turlerine
yonelik agiklamalardan sonra otonom olma-
yan robotlarin sorumluluklarindan bahset-
menin mumkun olmadigi acik olarak gorul-
mektedir. Nitekim bu robotlar, kendi basina
herhangi bir karar alip uygulayamadigi i¢in
sorumluluk hukuku cercevesinde robotlara
dair herhangi bir sorumluluktan bahsedile-
meyecektir.

Avrupa Parlamentosu Robotlar Hakkindaki
Medeni Hukuk Kurallarina dair 6nergesin-
de?, elektronik kisi olarak tanimladigi ve
kabul ettigi robotlarin akill, otonom karar-
lar alabildigi veya ucuncu kisilerle etkilesim
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controlled by humankind, they therefore
cannot, for the time being, be afforded le-
gal personality.

Although there are no legal regulations on ar-
tificial intelligence and robots in Turkish Law,
it is possible to argue that solutions can be
found by applying existing laws. Before look-
ing at the provisions to be applied in Turkish
Law, we focus on the legal personality.

Itisimportant to determine the ability of ro-
bots to carry out actions and operations in
order to be able to assign personal rights
and define robots as a legal subject. In this
context, in order to determine whether or
not robots will be recognized as legal sub-
jects in Turkish Law, it is useful to examine
the issue in terms of the capacity to have
rights and actions. According to Article 8
of the Turkish Civil Code No. 4721, “each
person has a capacity of rights. Accord-
ingly, all human beings are equal within
the boundaries of the legal order to have
rights and debts.” Article 9 and Article 10
of the Turkish Civil Code?* stipulate that a
person who possesses the capacity to act

YAPAY ZEKA VE ROBOTLARIN HUKUKI SORUMLULUGUNUN
TURK YASAL MEVZUATI CERGEVESINDE INCELENMESI

kurabildigi takdirde eylemleri acisindan so-
rumlulugunun bulunacagini ve ancak bu
sekilde robotlara hukuki kisilik tanimlanabi-
lecegini vurgulamaktadir. Ne zaman ki bir
robot bagka biri tarafindan kontrol edilemez-
se 0 zaman kendisine hukuki kisilik atfedil-
mesi gerektigi Parlamento tarafindan ifade
edilmektedir. Onergede robotlarin hala insa-
noglu tarafindan kontrol edildigi, bu neden-
le su an icin hukuki kisiligine kavusamadigi
belirtilmistir.

Turk Hukuku'nda yapay zeka ve robotlar
hakkinda yasal duzenleme bulunmamakla
birlikte, ancak mevcut kanunlarin kiyasen
uygulanmasi yoluna gidilerek ¢6zum bulu-
nabilecegi bir asamada oldugumuzu soy-
leyebiliriz. Kiyasen uygulanmasi dusunulen
maddelerden bahsetmeden 6nce Turk Hu-
kuku'nda kisilik kavrami Uzerinde durmak
yerinde olacaktir.

Robotlara hukuki suje olarak kisilik haklar
tanimlayabilmemiz igin, robotlarin ne gibi
eylem ve islemleri yapabilme kabiliyetlerinin
oldugunu tespit etmek dnemlidir. Bu cerge-
vede Turk Hukuku acisindan robotlarin hu-
kuki suje olarak taninip taninmayacaklarini

MAKALELER
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(a person who has the capacity to discrim-
inate and to act) has the right to be dealt
with by his/her actions. Acting according
to the wording of the law, a license can be
defined as the right of a person to be en-
titled to his/her own will, to change these
rights, to eliminate, to get into debt, to
change debts, in other words, to be enti-
tled to its own acts and to get into debt.?®
The concept of a person in law refers to
assets that may have rights and debts.
Being a human being is not a necessary
condition for possessing legal personali-
ty - a concrete example of this is the legal
person.?® In other words, the legal order
accepts two kinds of legal personality, one
being a real person and the other being a
legal person. Real people are just people.
The legal person includes people’s com-
munities and commodities that have been
established in order to achieve a specific
purpose and have the conditions required
by the legal order. Because they have
rights and liabilities, both the real and
the legal person have many fundamental
rights such as opening a case, filing a law-
suit, and the right of ownership. How can
robots and users be held responsible for
these actions when autonomous robots
are not considered as persons in current
law yet are intelligent learners and act on
their own initiative?

The article points that can be overcome
in the near future within the framework
of the pace of development of artificial in-

belirleyebilmek amaciyla Turk Mevzuatini
inceledigimizde hak ve fiil ehliyeti noktasin-
da konuyu incelemekte fayda gorulmekte-
dir. 4721 sayili Turk Medeni Kanunu 8. mad-
deye gore, “Her insanin hak ehliyeti vardir.
Buna gore butun insanlar, hukuk duzeninin
sinirlan i¢inde, haklara ve borglara sahip
olmada esittir.” Turk Medeni Kanununun 9
ve 10. Maddesi?* ile de, fiil ehliyetine sahip
olan kimsenin (ayirt etme guctne sahip ve
kisitli olmayan her ergin kisinin fiil ehliyetinin
oldugu) kendi fiilleriyle hak edinebildigi ve
borg altina girebildigi duzenlenmistir. Kanu-
nun lafzindan hareketle, fiil ehliyeti bir kim-
senin kendi fiil ve davranislariyla, kendi iste-
giyle hak kazanmasi, bu haklari degistirmesi,
ortadan kaldirmasi, bor¢ altina girmesi, borg-
lan degistirmesi, ortadan kaldirmasi yani bir
diger deyisle kendi fiilleriyle hak kazanmasi
ve borg altina girebilmesi olarak tarif edile-
bilir. Hukukta kisi kavrami hak ve borclara
sahip olabilen varliklar ifade eder.?s insan
olmak ise, hukuki kisilige sahip olmanin -tu-
zel kisilik bunun apacik 6rnegidir- gerekli
bir kosulu degildir.2¢ Soyle ki, hukuk duzeni
biri gercek kisi, digeri tuzel kisi olmak Uzere
iki tarlu kisi kabul etmektedir. Gergek kisiler
sadece insanlardan ibarettir. Tuzel kisiler ise,
belli bir amaci gerceklestirmek tzere kurul-
mus ve hukuk duzeninin aradigi kosullara
sahip bulunan kisi topluluklarn ile mal toplu-
luklandir. Hem gergek hem de tuzel kisi hak
ve sorumluluklara sahip olmasindan 6turu
dava agma, aleyhine dava acilmasi, mulkiyet
hakki gibi birgcok temel haklara sahiptir. Bu
durumda mevcut hukukta “kisi” sayilmayan
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telligence and robotics in Turkey will be
made an observation and assessment of
the legal troubles that can be experienced
by the target. Artificial intelligence tech-
nology in Turkey, unfortunately, is a field
study conducted over several years yet.
Therefore, its development is slow and in-
adequate compared to other examples in
the world. Because the development rate
is low and the scope of such research is
limited, it is not necessary to talk of auton-
omous robots in artificial intelligence and
robotics technology and to make a new
legal personality to robots and to make
new laws mentioned in the liability of the
autonomous robot. However, despite the
possibility of legal problems related to
intelligent robots, which we call semi-au-
tonomous, in the Turkish Legislation, the
regulations that can be applied by way of
a comparative method in case of a legal
problem related to semi-autonomous ro-
bots will be mentioned.

A. In Terms of Obligations Law

In Turkish legislation, the comparable
provisions that can be used to determine
the legal status of robots that use artificial
intelligence are, firstly, the provisions for
liability without fault. According to this
legislation, responsibility lies with the
employee, the legal person, the owner of
the animal, the head of the household,
the vehicle operator and a person under
incapacity. Under this legislation, the per-
son to be held responsible for an artificial
intelligence robot is the owner or opera-
tor. These people will be held responsible
even if there are no defects in the actions
of the robots in their possession.

First of all, if it is necessary to evaluate with-
in the scope of the Law of Obligations, it is
possible to examine the cases of liability
without fault in terms of enterprises and in-
dividuals using artificial intelligence robots.
Given the low level of development in this
field of technology in Turkey, the artificial

YAPAY ZEKA VE ROBOTLARIN HUKUKI SORUMLULUGUNUN
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ancak akilli olan, 6grenen ve kendi inisiya-
tifleri ile hareket edebilen otonom robotlar
uretildiginde, robotlar ve kullanicilar bu fiil-
lerinden nasil sorumlu tutulabilir?

Makalede Turkiye'deki yapay zeka ve robot
teknolojisinin gelisim hizi ¢cercevesinde ya-
kin gelecekte gelinebilecek noktalar hedef
alarak yasanabilecek hukuki sikintilara iligkin
bir gozlem ve degerlendirme yapilacaktir.
Turkiye'de yapay zeka teknolojisi ne yazik ki
hentz birkag yildir tzerine galisma yapilan bir
alandir. Bu sebeple gelisimi hem yavas hem
de dunyadaki diger 6rneklerine gore yetersiz
kalmaktadir. Gelisim hizinin dusuk ve galisma
kapsaminin sinirli olmasi sebebiyle yapay
zeka ve robot teknolojisinde otonom robot-
lardan bahsetmek yakin zamanda mumkun
gozukmediginden dolayi robotlara yeni bir
hukuki kisilik kazandirmak ve tam anlamiyla
otonom robotun sorumlulugundan bahse-
dilen yeni yasalar yapilmasina da simdilik
gerek gorulmemektedir. Ancak yari otonom
dedigimiz zeki robotlarla ilgili hukuki sorunla-
rin olusacag ihtimaline karsin Tark mevzua-
tinda yari otonom robotlara iliskin hukuki bir
sorun halinde kiyas yolu ile uygulanabilecek
duzenlemelerden bahsedilecektir.

A. Borc¢lar Hukuku Acisindan:

Turk mevzuatinda yapay zekaya sahip robot-
larin yasal statusunu belirlerken kiyaslanabi-
lecek hukumlerilk olarak kusursuz sorumlulu-
¢a iliskin huktmlerdir. Buna gére mevzuatta
yer alan; adam calistiranin sorumlulugu, tuzel
kisi organlarinin sorumlulugu, hayvan sahibi-
nin sorumlulugu, ev bagkaninin sorumlulugu,
arac isletenin sorumlulugu ve temyiz kudre-
tinden yoksun kisilerin sorumlulugu incele-
nebilir. Kusursuz sorumluluk hallerine iligkin
kiyas yapildigi takdirde sorumlu tutulacak kisi
yapay zekall robotun sahibi veya isletmecisi
olacaktir. Bu kisiler mulkiyetlerinde bulunan
robotlarin eylemlerinden kusurlar olmasa
dahi sorumlu tutulabileceklerdir.

Oncelikle borglar kanunu kapsaminda bir
degerlendirme yapmak gerekirse, kusursuz
sorumluluk hallerinin yapay zekali robotlari
kullanan isletmeler ve bireysel kisiler baki-
mindan incelenmesi mumkun gézukmekte-
dir.?

MAKALELER
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intelligence used in the near future will be
limited to robots with semi-autonomous ar-
tificial intelligence or intelligent robots. The
development and use of fully autonomous
robots that would require a separate regu-
lation in Turkish Law is currently not being
developed.?

The Law of Obligations addresses the re-
sponsibility of those who do not have the
power to distinguish the “equity responsi-
bility” set out in Article 65. The responsibil-
ity of those who do not have the power to
discriminate is broadly kept. Accordingly,
in cases where equity requires, it is possi-
ble to hold a person who has the proper re-
lation of illegality, loss and irregularity and
is responsible for the damage that is not
defective, even if it is not defective.® In the
case that artificial intelligence robots are
held accountable for such a comparison
because we are not talking about an auton-
omous robot, the damage to compensation
law will be caused by the operator or owner
of the robot.

The Code of Obligations regulates the care
liability after the equity liability. Care liability
is divided into three, namely the liability of
the employee, the responsibility of the aminal
owner and the responsibility of the building
owner. Here, the responsibility for semi-au-
tonomous or intelligent robots will be the re-
sponsibility of the employee to be balanced.

Article 66 of the Turkish Code Of Obli-
gations stipulates that the “employee is
obliged to prevent harm to others during
the performance of the work given to him/
her.” Here, the operator of a semi-autono-
mous robot seems to be incapable of com-
pensating the damages he incurred while
Al was doing its job. In the continuation of
the article, there is a proof of salvation that
the employee will not be held responsible if
he shows due diligence. In the case of the
actions of semi-autonomous robots, pre-
senting proof of salvation of the business
owners or robot owners, as in the respon-
sibility of the employee, will not be applica-
ble to the robots, since the business owner
who has fulfilled the care obligation would
not be able to recourse to the semi-auton-
omous robot. However, if there is a fault in
the software of the robot, it can be men-
tioned that the owner of the robot recourse
to the designer of the robot.

Article 67 of the Code Of Obligations regu-
lates the responsibility of the animal own-

Ulkemizdeki teknolojik ilerleme g6z online
alindiginda yakin tarihte kullanilmasi muh-
temel yapay zekalar ancak yari otonom ya-
pay zekaya sahip robotlar veya zeki robotlar
olacaktir. Tam otonom robotlarin gelisimi ve
kullanimi simdilik Tark Hukuku'nda ayr bir
duzenleme yapilmasini gerektirecek gelis-
meler gostermemektedir.

Borglar kanunu madde 65'de duzenlenen
“hakkaniyet sorumlulugu” ayirt etme gucu-
ne sahip olmayanlarnn sorumlulugunu ele
almaktadir. S6z konusu maddede ayirt etme
gucune sahip olmayanlarin sorumlulugu
genis tutulur. Buna gore hakkaniyetin gerek-
tirdigi hallerde, uygun illiyet bagi, zarar ve
hukuka aykirilik unsurlarinin® varligi yeterli
olup, ayirt etme gucutne sahip olmayan bir
kisiyi kusurlu olmasa dahi verdigi zarardan
sorumlu tutmak mamkun olur. Yapay zekali
robotlarin boyle bir kiyasla sorumlu tutulma-
s halinde otonom bir robottan bahsetmedi-
gimiz icin tazminat hukuku agisindan zarari
robotun isletmecisi veya sahibinin karsila-
masli sonucu dogacaktir.

Borglar kanunu hakkaniyet sorumlulugunun
ardindan 6zen sorumlulugunu duzenlemek-
tedir. Ozen sorumlulugu borglar kanunda
adam calistiranin sorumlulugu, hayvan bu-
lunduranin sorumlulugu ve yapi malikinin
sorumlulugu olmak Uzere 3'e ayrilmaktadir.
Burada yari otonom veya zeki robotlara ilig-
kin sorumlulukta kiyaslamanin dengeli ol-
dugu hukam adam calistiranin sorumlulugu
olacaktir. TBK madde 66 “adam calistiran,
calisanin kendisine verilen isin yapilmasi
sirasinda baskalarina verdigi zarar gider-
mekle yukumladur” demektedir. Burada
yari otonom bir robotun igletmesinde prog-
ramlandigi isi yaptigi sirada verdigi zararlar
isletmecinin karsilamasi hakkaniyetli go-
zukmektedir. Maddenin devaminda adam
calistirana, gerekli 6zeni gostermesi halinde
sorumlu tutulmayacagina iliskin bir kurtulus
kaniti sunulmaktadir. Yari otonom robotla-
rnn eylemlerinden bahsedilen bir durumda
adam calistiranin sorumlulugunda oldugu
gibi isletme sahibi veya robot sahibine kur-
tulus kaniti sunulmasi, 6zen yukumlalagunu
yerine getiren igletme sahibinin zarar yari
otonom robota ricu etmesi mumkun olma-
yacagindan robotlara iligskin olarak uygula-
namayacaktir. Ancak burada robotun yazi-
liminda bir hata olmasi durumunda isletme
sahibinin zarar robotun tasarimcisina rucu
etmesinden soz edilebilecektir.

Borglar kanunu madde 67 hayvan bulundu-
ranin sorumlulugunu dazenlemektedir.?® Bu
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er.? In this article, the person who takes
care of the animal is obliged to eliminate
the damage caused by the animal and
can be relieved of this responsibility if he/
she proves that he/she has taken care to
prevent the damage from being born. If
the animal is intimidated by someone or
another animal, the person holding the
animal has the right of recourse to the
person or the owner of the animal. In case
semi-autonomous robots are used in our
homes, this article may be applied by com-
parison. Electronic devices with software
are already in our homes. If these elec-
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maddede hayvanin bakimini Ustlenen kisi
hayvani verdigi zaran gidermekle yukum-
laduar ve zararnin dogmasini engellemek icin
gereken 6zeni gosterdigini ispat ederse bu
sorumluluktan kurtulabilir. Hayvanin bir bas-
kasl ya da baskasina ait hayvan tarafindan
urkatulmesi halinde ise, hayvan bulundu-
ran kisinin bu kisiye veya hayvanin sahibi-
ne rdcu hakki vardir. Yari otonom robotlarin
evlerimizde kullanilmasi durumunda bu
maddenin kiyas yoluyla uygulanmasi s6z
konusu olabilecektir. Yazilimi olan elektronik
aletler simdiden evlerimizde yer almaktadir.

Given the low level of development in this field of technology in
Turkey, the artificial intelligence used in the near future will be
limited to robots with semi-autonomous artificial intelligence

or intelligent robots.

Ulkemizdeki teknolojik ilerleme g6z 6niine alindiginda yakin
tarihte kullanilmas1 muhtemel yapay zekalar ancak yar1 otonom
yapay zekaya sahip robotlar veya zeki robotlar olacaktir.

tronic devices are semi-autonomous and
cause damage as a result of their actions,
the owner of the semi-autonomous robot
will have to remedy this responsibility.

Another type of responsibility under the
Code of Obligations is the liability of dan-
ger.’® The liability of the danger set out
in Article 71 of the Turkish Code of Obli-
gations; it regulates that the owner and, if
there is, the operator shall be jointly liable
for the damages arising from the activities
of the enterprise which is a significant dan-
ger. Firms using artificial intelligence or
semi-autonomous robots in their enterpris-
es can be considered as a liability in this
way because they cannot foresee what
this new technology will lead to. Article
369°%" of the Turkish Civil Code entitled the
liability of the head of the family, can be
applied if a robot used in the household is
considered a family member. According to
this provision: “The head of the household
is responsible for damages caused by the
household, the minor, the person who has
mental illness or the mentally ill unless the
patient proves that he is unable to prevent
the damage from occurring, even if he/she

Bu elektronik aletlerin yari otonom olmasi
ve eylemleri sonucu bir zarara sebep olma-
si halinde hayvan bulunduranin sorumlu-
lugunda oldugu gibi yari otonom robotun
sahibi bu sorumlulugu gidermek zorunda
kalacaktir.

Borclar Kanunu’'nda duzenlenen bir diger
sorumluluk tura ise tehlike sorumlulugu-
dur.?° TBK Madde 71'de duzenlenen tehlike
sorumlulugu; 6nemli 6él¢ude tehlike arz eden
isletmenin faaliyetlerinden dogan zararlardan
isletme sahibi ve varsa isletenin muteselsil
sorumlu olacagini duzenlemektedir. Bugun
yapay zeka Uzerine calismalar yapan firma-
lar veya yari otonom robotlari isletmelerinde
kullanan firmalar bu yeni teknolojinin nelere
yol acacagini ongérememelerinden 6turd bu
sekilde bir sorumluluk haline benzetilerek bu
hukum kapsaminda degerlendirilebilir.

Tark Medeni Kanununun “Aile reisinin so-
rumlulugu” baslikli 369. maddesi®’ ise evde
kullanilan bir robotun aile Gyesi sayilmasi du-
rumunda uygulanabilir. Bu hukme gore: “Ev
baskani, ev halkindan olan kucugun, kisitli-
nin, akil hastaligi veya akil zayifligi bulunan ki-
sinin verdigi zarardan, alisilmis sekilde durum
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observes him/her carefully. The head of
the household is obliged to take necessary
measures to ensure that those who have
mental illness or mental weakness from
their households do not put themselves or
others in danger or harm. It shall ask the
competent authority to take the necessary
measures under its obligation.” The fact
that semi-autonomous robots are in the
status of the person under incapacity ap-
peal is a status that other countries have
included in their discussions. Evidence of
salvation is presented to the head of the
household if the necessary care is shown,
as in the responsibility of the employee.
If the substance is applied in comparison
with semi-autonomous robots, it is more
likely that the proof of salvation will not be
entirely free of liability but a reason for a
reduction in compensation.

B. In Terms of Criminal Law

As in the assessment of the law of obli-
gations, an assessment will be made for
robots with semi-autonomous artificial in-
telligence which will be used in the near
future. In this sense, a scenario in which
the robot with artificial intelligence comes
to mind first is not responsible for the crim-
inal law. Nevertheless, it would be neces-
sary to examine criminal liability in terms
of several possibilities.

1. Use As a Tool

The first possibility is to commit a crime
under the penal code by the use of the
robot as a human tool. The first possibility
is that the programmer is responsible for
using a robot as a tool. This is the first solu-
tion that comes to mind. The robot pro-
grammer has caused the robot to commit
a crime because of an error in the software,
but in order to be able to talk about such
a situation, the programmer must have a
flawed behavior.®?

Another example of the use of robots as
a tool is that the user is responsible. The
user’s responsibility will be especially the
case where it is intended to damage the
use of artificial intelligence as a weapon.
Article 6 of the Turkish Penal Code defined
the weapon. According to this definition of
weapons; 1. firearms, 2. explosives, 3. all
kinds of cutting, penetrating or bruising

ve kosullarin gerektirdigi dikkatle onu goze-
tim altinda bulundurdugunu veya bu dikkat
ve Ozeni gosterseydi dahi zararin meydana
gelmesini engelleyemeyecegini ispat etme-
dikge sorumludur. Ev baskani, ev halkindan
akil hastaligi veya akil zayifligi bulunanlarin
kendilerini ya da baskalarini tehlikeye veya
zarara dusurmemeleri icin gerekli dnlemleri
almakla yukumludur. Zorunluluk halinde ge-
rekli onlemlerin alinmasini yetkili makamdan
ister.” Yar otonom robotlarin temyiz kudretin-
den yoksun kisilerin statisunde olmasi diger
Ulkelerin de tartismalarinda yer verdigi bir sta-
tudur. Maddenin icerisinde adam ¢aligtiranin
sorumlulugunda oldugu gibi gerekli 6zenin
gosterilmesi halinde ev baskanina bir kurtu-
lus kaniti sunulmustur. Maddenin Yar oto-
nom robotlara kiyasen uygulanmasi halinde
bahsedilen kurtulus kanitinin tamamiyla so-
rumluluktan kurtulmasina degil fakat tazmi-
natta indirim sebebi olmasi daha muhtemel
gozukmektedir.

B. Ceza Hukuku Acisindan

Borclar hukuku agisindan yapilan degerlen-
dirmede oldugu gibi, yakin gelecekte kulla-
nilmasi muhtemel yari otonom yapay zekaya
sahip araclar acisindan degerlendirme ya-
pilacaktir. Bu anlamda ilk akla gelen yapay
zekaya sahip robotun ceza hukuku anlamin-
da dogruda sorumlu oldugu bir senaryodan
s0z edilmeyecektir. Yine de ceza sorumlulu-
gunu birkag olasilik bakimindan incelemek
gerekecektir.

1. Arac Olarak Kullanma

ilk olasilik robotun bir insan tarafindan arag
olarak kullanilmasi ile ceza kanunu kapsa-
minda bir sug¢ islenmesidir. Bir robotun arag
olarak kullanilmasi bakimindan ilk ihtimal
programcisinin sorumlu olmasidir. Bu akla
gelen ilk cozumdur. Robotu programlayan
kisi yazilimdaki bir hatadan dolayi robotun
su¢ islemesine sebebiyet vermistir, ancak
boyle bir durumdan s6z edebilmek igin
programcinin kusurlu bir davraniginin olma-
s gerekir.®®

Robotlarin ara¢ olarak kullanilmasindaki bir
diger 6rnek kullanicinin sorumlu olmasidir.
Kullanicinin  sorumlulugu o6zellikle yapay
zekanin bir silah gibi kullanilmasi suretiyle
zarar verilmesinin amaclandigi durumda
sOz konusu olacaktir. Turk Ceza Kanunu 6
nci madde silah tanimini yapmistir. Bu tani-
ma gore “ silah deyiminden; 1.atesli silahlar,
2.patlayici maddeler, 3.saldir ve savunmada
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tools made for use in defense and attack,
4. for the purpose of attack and defense,
other things which are de facto suitable
for attack and defense, burner, corrosive,
hurtful Nuclear, radioactive, chemical, bi-
ological substances that cause persistent,
persistent, toxic, persistent disease are con-
sidered weapons. It is, of course, possible
to consider a semi-autonomous or non-au-
tonomous robot as a weapon in the sense
of Article 6 of the Turkish Penal Code.

Another possibility is the liability of some-
one else’s action. In this example, the
semi-autonomous robot is now used as
more than a tool. In this example, the provi-
sion in the criminal law is mentioned in the
same statute as the people who lack the
power of appeal under the law of obliga-
tions. In this scenario, which is considered
as a criminal offense of a person whose
defect ability has been eliminated, the in-
direct agency will come into play. Indirect
perpetrator as regulated by Article 37/2 of
the Turkish Penal Code, “the punishment
of the person who uses another person

YAPAY ZEKA VE ROBOTLARIN HUKUKI SORUMLULUGUNUN
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kullanilmak uzere yapilmis her turlu kesici,
delici veya bereleyici alet, 4. saldiri ve savun-
ma amaciyla yapilmis olmasa bile fiilen saldi-
r ve savunmada kullanilmaya elverigli diger
seyler, yakici, asindirici, yaralayici, bogucu,
zehirleyici, surekli hastaliga yol acgici nukle-
er, radyoaktif, kimyasal, biyolojik maddeler”
silah kabul edilmektedir. Yari otonom veya
otonom olmayan bir robotun TCK 6 nci mad-
de anlaminda silah olarak degerlendirilmesi
elbette mumkundur.

Bir diger olasilik ise baskasinin fiilinden do-
gan sorumluluktur. Bu 6rnekte yari otonom
robot artik bir aractan daha fazlasi olarak
kullanilmaktadir. Bu ¢rnekte borglar kanu-
nundaki temyiz kudretinden yoksun kisilerle
ayni statude degerlendirmenin ceza huku-
kundaki karsiigindan s6z edilmektedir. Ku-
sur yetenedi ortadan kalkmig bir kisinin su¢
islemesi olarak dusunulen bu senaryoda
dolayli faillik muessesesi devreye girecektir.
TCK madde 37/2 de duzenlenen dolayli fa-
illik “Sugun islenmesinde bir baskasini ara¢
olarak kullanan kisi de fail olarak sorumlu
tutulur. Kusur yetenegi olmayanlari sugun

The robot programmer has caused the robot to commit a
crime because of an error in the software, but in order to
be able to talk about such a situation, the programmer must

have a flawed behavior.

Robotu programlayan kisi yazilimdaki bir hatadan dolay1
robotun suc islemesine sebebiyet vermistir, ancak boyle
bir durumdan soz edebilmek icin programcinin kusurlu bir

davranisiin olmasi gerekir.

as a tool for the crime is increased by one
third to half.” In the previous examples,
the artificial intelligence robot is used as a
simple tool, but in this example, it is like a
human being used as a tool. In this case,
the perpetrator will be the programmer or
the user. In this example, robots are more
likely to be autonomous.

2. Liability of Negligence

Negligence is the unforeseeable result of
an act which is specified in the statuto-
ry definition of the crime. In order to be
able to talk about the liability of the neg-

islenmesinde ara¢ olarak kullanan kisinin
cezasl, Ucte birden yarnisina kadar artirilir”.
Olarak tanimlanmaktadir. Onceki ornekler-
de yapay zekali robot basit bir alet edevat
olarak kullanilmaktayken bu 6rnekte arac¢
olarak kullanilan bir insan gibidir. Bu olayda
da fail programci veya kullanici olacaktir. Bu
ornekte otonom olmaya daha ¢ok yaklasmis
robotlar s6z konusu olmaktadir.

2. Taksir Sorumlulugu

Taksir dikkat ve 6zen yukumlualugune ayki-
riik dolayisiyla bir davranisin sucun kanuni
taniminda belirtilen neticesi 6ngorulemeye-
rek gerceklestirilmesidir.®* Taksir sorumlulu-
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ligence, artificial intelligence should have
caused an unlawful result based on the
accumulated experience or knowledge.®
Examples are semi-autonomous vehicles.
The fact that the focus on autonomous
vehicles in artificial intelligence studies
and even the use in some countries may
indicate that semi-autonomous robots will
exist primarily in motor vehicles. In this
context, although it is not yet carried out
in our country, one of the artificial intelli-
gence that we will encounter in the near
future will be autonomous or semi-auton-
omous motor vehicles. Without the need
for these vehicles, the road, traffic flow
and the perimeter of the environment can
be detected by moving. For example, if the
drivers of such vehicles do not allow this
and cause an accident while attempting
to deactivate artificial intelligence, then
the responsibility will be on the user or the
programmer. This time, however, the form
of liability changes because the example
here is that the user and the programmer
do not act with the intent of committing a
crime but do not show due diligence.

IV. CONCLUSION AND
EVALUATION

Although robots with artificial intelligence
have not yet taken place in our lives as ro-
bots and human beings, we use artificial
intelligence in many areas. The rules of law
aim to ensure the social order and what is
still to be done in the face of the behavior of
an innovation such as artificial intelligence,
which is not the subject or object of the
rules, is against the legal rules. According to
our assessment, due to the lack of sufficient
rules in this area, artificial intelligence de-
signers need to design in accordance with
the current legislation, fundamental rights
and freedoms. In the meantime, taking into
account the use of artificial intelligence
and robot technology in our country and
the developments showed, it is likely that
the regulations in the field of obligations
law and criminal law can be applied to the
disputes by comparison with the judges. If
new developments are insufficient in terms
of robots with artificial intelligence, it is pos-
sible to talk about new robot legislation.

gundan s6z edebilmek icin yapay zekanin
birikmis tecrubesi veya bilgilerine dayana-
rak hukuka aykiri bir neticeye sebebiyet ver-
mig olmasi gerekmektedir. Buna 6rnek ola-
rak yari otonom araclar gosterilebilir. Yapay
zeka calismalarinda otonom araglar Uzerin-
de yogunlasilmis olmasi hatta bazi tlkelerde
kullanilmaya baslanmasi, yari otonom robot-
larin 6ncelikle araglarda kendisini gosterme-
si muhtemeldir.®®* Bu baglamda ulkemizde
henuz gcalismalar yapilmasa da kullanimina
yakin gelecekte rastlamamizin muhtemel
oldugu yapay zekalardan biri otonom veya
yari otonom araclar olacaktir. Bu araclar su-
racuye ihtiyag duymadan yolu, trafik akigini
ve cevresini algilayarak seyir halinde gide-
bilmektedir. Ornek olarak bu tur araglarin
suraculerinin, yapay zekayi devre disi birak-
maya calistigi sirada buna izin vermemesi
ve kazaya sebebiyet vermesi halinde so-
rumluluk yine kullanicida veya programcida
olacaktir. Ancak bu defa sorumlulugun sekli
degismektedir. Zira buradaki 6rnek kullanici
ve programcinin sug isleme kasti ile hareket
etmedigi fakat gerekli 6zeni gostermedigi
yonundedir.

IV. SONUC VE
DEGERLENDIRME

Yapay zekaya sahip robotlari henuz zeki ve
insan gorunumunde robotlar olarak haya-
timizda yer almasa da birgcok alanda yapay
zekad kullanmaktayiz. Hukuk kurallarinin
amaci toplum duzenini saglamaktir ve ku-
rallarin 6znesi veya nesnesi olmayan yapay
zeka gibi bir yeniligin hukuk kurallarina ay-
kin davraniglan karsisinda ne yapilmasi ge-
rektigi hala tartisilmaktadir. Degerlendirme-
mize gore henuiz bu alanda yeterli kurallarin
olmamasi sebebiyle yapay zeka tasarimcila-
rinin mevcut mevzuatlara, temel hak ve 6z-
gurluklere uygun sekilde tasarim yapmalari
gerekmektedir. Bu sirada yapay zeka ve ro-
bot teknolojisinin Ulkemizde kullanim alani
ve gosterdigi gelisimler dikkate alindiginda,
Borclar hukuku ve ceza hukuku alanindaki
duzenlemelerin hakimlerce kiyas yolu ile so-
rum uyusmazliklara uygulanabilmesi muh-
temel gozukmektedir. Yeni gelismelerin ya-
pay zekaya sahip robotlar acisindan yetersiz
kalmasi halinde yeni bir robot mevzuatindan
bahsetmek de mumkuan olacaktir.
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