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ABSTRACT

Non-liability agreements are agreements that lim-
it or eliminate the liability of an obligor and that is
established before the obligor breaches his/her
contractual obligations. However, the legislator im-
posed some limitations on non-liability agreements
in order to prevent an imbalance of power between
the parties to the detriment of one of the parties. As
a rule, contracts stating that the obligor is not re-
sponsible for gross negligence are invalid; howev-
er, in cases of an occurrence of liability by service
contract between the parties or where a special-
ized field activity is conducted with permission of
a competent authority, non-liability agreements re-
garding slight negligence of the obligor are certain-
ly considered valid. Further, if a contractual liability
is considered as a tortious act, a non-liability agree-
ment is valid also for tortious liability in accordance
with the dominant opinions of the doctrine.
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OZET

Borclunun sdzlesmeden dogan yukumlulukleri-
ni ihlal etmesi durumunda ortaya ¢cikan sorumlulu-
gun, sorumluluk olusmadan énce sinirlandirilma-
sl veya bertaraf edilmesi sorumsuzluk anlasmasi
olarak adlandinlir. Ancak kanun koyucu taraflar
arasindaki guc dengesinin bir taraf aleyhine bozul-
masini engellemek adina sorumsuzluk anlasmala-
rnna birtakim sinirlamalar getirmistir. Kural olarak
porclunun agir kusurundan sorumlu olmayacagi-
na iliskin yapilacak anlasmalar gecersiz olmakla
birlikte, taraflar arasinda hizmet akdinden dogan
bir borg var ise veya yetkili makamdan alinan izin
ile uzmanlik gerektiren bir faaliyet yuruatuluyor ise
borclunun hafif kusuruna iliskin sorumsuzluk an-
lasmalari dahi kesinlikle hukumsuzdur. Ayrica,
sOzlesmeden dogan borca aykirlik ayni zaman-
da haksiz fiil teskil ediyorsa, bu durumda sorum-
suzluk anlasmasinin haksiz fiil sorumlulugu icin
de gecerli olacagl yonde doktrinde baskin gorus
mevcuttur.
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NON-LIABILITY AGREEMENTS WITHIN THE SCOPE OF
ARTICLE 115 OF TURKISH CODE OF OBLIGATIONS

In the law of obligation, a fault is a key fact of responsibility that arises from the
contradiction to obligation as well as from a tortious act. The concept of fault in terms of a
non-liability agreement is no different from the term is sought for tortious act as to context.

Borclar Hukukunda kusur, hem borca aykiriliktan hem de haksiz fiilden dogan sorumlulugun
temel bir unsurudur. Sorumsuzluk anlasmasi bakimindan kusur kavrami, haksiz fiiller icin
aranan kusur kavramindan icerik olarak farkl degildir.
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I.INTRODUCTION

According to Article 112 of the Turkish Code
of Obligations (“TCO"), an obligor is liable
to the obligee for any damages arising from
non-performance or neglect of obligations.
While this is the main rule, an exception to
this rule is regulated in Article 115 of the TCO.
In accordance with this Article, before the oc-
currence of any neglect, the obligor and the
obligee can agree that the obligor shall not
be liable for damages. In this article non-lia-
bility agreements specified within the scope
of Article 115 of the TCO will be analysed. In
contract law, parties may limit the liabilities of
the obligor under the principle of “freedom of
contract”. However, this principle is restrict-
ed. As the obligor's default is considered a
breach of contract, fault and liability terms
will be explained in this article.

Il. TERMS OF
NEGLIGENCE AND FAULT

A. Fault

Fault is a form of behaviour that is con-
demned and disapproved of by the rule of
the law’ or failure to execute reasonable care,
or violation of the principles of living togeth-
er? It is also defined as a value judgment

I. GiRiS

Turk Borglar Kanunu'nun (“TBK”) 112. mad-
desine gore borc¢lu borcun hi¢ veya geregi
gibi ifa edilmemesinden dolayi alacaklinin
bundan dolayI dogan zararlarindan sorumlu-
dur. Kural bu olmakla beraber, TBK m. 115'te
bu kuralin istisnasi duzenlenmistir. Buna
gore, alacakli ve bor¢lu sorumluluk dogma-
dan 6nce borg¢lunun zarardan sorumlu olma-
yacagina dair anlasabilirler. Bu makalede TBK
m. 115 kapsaminda duzenlenen sorumsuzluk
anlagmalari incelenecektir. Taraflar s6zlesme
hukukunda var olan “s6zlesme serbestisi”
ilkesi cercevesinden borclunun sorumlulu-
gunu sinirlandirabilirler. Ancak bu ilke sinirsiz
degildir. Sozlesmeye aykirilikta bor¢lunun ku-
suru s6z konusu olacagindan bu calismada
kusur kavrami ve ayni zamanda sorumluluk
kavramlari da ele alinmigtir.

Il. KUSUR VE SORUMLULUK
KAVRAMLARI

A. Kusur

Kusur, hukuk duzeninin hos goérmedigi, kina-
digi bir davranig bi¢imi' ya da gerekli 6zenin
gosterilmemesi veya birlikte yagsamanin ge-
rektirdigi ilkelerin ihlal edilmesidir.? Bir bas-
ka tanima gore, hukuka aykir bir davranista
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carried out on the person who acts against
the law.® According to another description,
fault is the intention to bring about an illegal
result or not use adequate will (omission) to
prevent the result even if there was no intent.*

In the law of obligation, a fault is a key fact of
responsibility that arises from the contradic-
tion to obligation as well as from a tortious
act. The concept of fault in terms of a non-li-
ability agreement is no different from the
term is sought for tortious act as to context.
However, in the case of tort a fault is a breach
of general behavioural obligations, but in a
contractual relationship it is a breach of obli-
gations arising from the contract.®

Fault in tort liability is a breach of a respon-
sibility assigned by legal order, either neg-
ligent or intentional. However, fault in con-
tractual liability is the obligor’s deliberate or
negligent breach of obligations arising from
the contract.®

The law-maker assigns important conse-
quences to an obligor's fault. According to
Article 114 of the TCO, an obligor is liable
for all kinds of faults. Article 115 of the code
states that an obligor is liable for gross neg-
ligence and wilful misconduct. Under this
Article, the obligor may have a non-liability
agreement only for slight negligence.”

TURK BORCLAR KANUNU'NUN 115. MADDESI
KAPSAMINDA SORUMSUZLUK ANLASMALARI

bulunan kimse hakkinda yuratulen deger
yargisidir.® Diger bir tanima gore ise kusur,
hukuka aykiri bir sonucu istemek (kast) veya
istemis olmamakla birlikte sonucun ortaya
ctkmamasi icin iradeyi yeterince kullanma-
maktir (ihmal).*

Borglar Hukukunda kusur, hem borca ayki-
riiktan hem de haksiz fillden dogan sorum-
lulugun temel bir unsurudur. Sorumsuzluk
anlagmasi bakimindan kusur kavrami, haksiz
fiiller icin aranan kusur kavramindan icerik
olarak farkli degildir. Ancak, haksiz fiillerde
kusur, genel davranis yukumlualugun ihlali
iken, sozlesmesel iliskide ise sdzlesmeden
kaynaklanan borcun ihlali olarak ortaya ¢ik-
maktadir.®

Haksiz fiil sorumlulugunda kusur, hukuk
duzeninin yukledigi sorumluluklarin kasten
veya ihmalen ihlal edilmesidir. S6zlesmeden
dogan sorumlulukta kusur ise borglunun,
sozlesmenin kendisine yukledigi sorumlu-
luklarini kasten veya ihmalen ihlal etmesidir.
Kanun koyucu borg¢lunun kusuruna énemli
sonugclar baglamaktadir. TBK m. 114’e gore
bor¢lu her turlt kusurundan sorumludur. Ay-
rica, kanunun 115. maddesi bor¢lunun her
halde agir ihmal ve kastindan sorumlu ola-
cagini duzenlemektedir. Buna gore, borg¢lu
kural olarak sadece hafif ihmal i¢in sorum-
suzluk anlagmasi yapabilecektir.”
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NON-LIABILITY AGREEMENTS WITHIN THE SCOPE OF
ARTICLE 115 OF TURKISH CODE OF OBLIGATIONS

B. Liability

The concept of liability has two meanings.
The first meaning is responsibility for a
breach of obligations through an unlaw-
ful act or actions.® In the second sense,
liability is an obligee’s claim against an
obligor’s assets, resulting from non-con-
ductance of the debts through the official
authorities.®

I1l. NON-LIABILITY
AGREEMENTS

A. Definition of a Non-liability
Agreement

In the doctrine, a non-liability agreement is
an independent agreement or clause within
a contract that has been entered into explicit-
ly or implicitly by an obligor and obligee and
is executed before any damages have arisen
from a breach of contract. The agreement
restricts wholly or partially the compensa-
tion that may arise in favour of the obligee.™
The purpose of forming a non-liability agree-
ment is to prevent the creditor demanding
compensation. The principle of “freedom of
contract” and the corresponding freedom
of determining the content of the contract
make it possible for such an agreement to be
signed. In accordance with this, parties may
execute a contract on the basis of content
and subject of their choice, unless this is con-
trary to the mandatory provisions of the law,
public order, morality or personal rights. The
parties may specify the extent, quantity and
results of the responsibility within the scope
of the non-liability agreement before the oc-
currence of any damage.™

B. Sorumluluk

Sorumluluk kavraminin iki anlami s6z konu-
sudur; birinci anlamda sorumluluk, bir kim-
senin bagka bir kimseye karsi gerceklestirdigi
hukuka aykiri fiilinden veya borca aykir dav-
ranisindan dolayi sorumlu tutulmasidir.? ikin-
ci anlamda sorumluluk ise, edimini ifa etme-
yen borclunun malvarligina devlet organlari
vasitasiyla alacaklinin el koymasi demektir.®

I1l. SORUMSUZLUK
ANLASMALARI

A. Sorumsuzluk Anlagsmasinin
Tanimi

Doktrinde sorumsuzluk anlagmasi, sézlesme-
nin ihlalinden dogan zararin gergeklesmesin-
den o6nce alacakl ile borglu arasindan acik
veya ortulu olarak yapilan ve ileride alacakli
lehine dogmasi ihtimali olan bir tazminat is-
teminin olugmasina tamamen veya kismen
engel olan bagimsiz ya da asil s6zlesmeye
ek olarak yapilan anlagsmalar olarak tanim-
lanmaktadir.® Sorumsuzluk anlasmasinin ya-
pilmasinin amaci, alacakli tarafindan ileride
olasi bir tazminat talebinin 6nine ge¢gmektir.
Sozlesme serbestisi ilkesi ve buna bagli ola-
rak s6zlesmenin iceriginin belirleme 6zgurlu-
gu, bu turde bir anlasmanin yapilabilmesini
mumkun kilmaktadir. Buna gore taraflar ka-
nunun emredici huktumlerine, kamu duzeni-
ne, ahlaka ve kisilik haklarina aykiri olmadigi
muddetce diledikleri icerik ve konuda sozles-
me yapabilirler. Bu durumda, taraflar sorum-
suzluk anlagmasiyla sorumlulugun sinirini,
miktarini ve sonugclarini henlz zarar ortaya
cikmadan kararlastirabilirler.
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Additionally, if one of the parties to a contract
is in a stronger position, it is possible for one
party to impose a non-liability agreement on
the other party. Because of this, with Article
115 of TCO, the legislator tried to prevent
any unlawfulness of negotiation agreements
through attempting to establish a power im-
balance.

B. The Legal Characteristics of a
Non-Liability Agreement

A non-liability agreement is a mutual legal
transaction established as a bilateral and
consentaneous declaration of intent by both
parties. With this agreement, the creditor puts

TURK BORGLAR KANUNU'NUN 115. MADDESI
KAPSAMINDA SORUMSUZLUK ANLASMALARI

Diger yandan sozlesme iliskilerinde taraf-
lardan birinin daha guclu olmasi durumun-
da diger tarafa sorumsuzluk anlagmasini
dayatmasi da mumkundur. Bu sebepten
oturd kanun koyucu TBK m. 115 hukmuyle
sorumsuzluk anlagsmalarinin gu¢ dengesiz-
ligi yaratmaya calismasini engellemeye ca-
lismistir.?

B. Sorumsuzluk Anlagmasinin
Hukuki Niteligi

Sorumsuzluk anlasmasi, taraflarin karsilikl
ve birbirine uygun irade beyanlariyla kuru-
lan iki tarafli bir hukuki islemdir. Bu anlas-
ma ile alacakli, halihazirda mevcut olmayan

Additionally, if one of the parties to a contract is in a
stronger position, it is possible for one party to impose a
non-liability agreement on the other party.

Diger yandan sozlesme iliskilerinde taraflardan birinin
daha giiclii olmas1 durumunda diger tarafa sorumsuzluk
anlasmasinm dayatmasi da miimkiindiir.

restrictions on a right that does not presently
exist but is likely to exist in the future. So in
this sense, a non-liability agreement waives
the right to claim compensation from the
creditor in the future. While for the creditor
this agreement disposes of rights, the obli-
gor acquires rights. The consequences of a
non-liability agreement arise with the occur-
rence of a debtor’s tort. A non-liability agree-
ment prevents a possible reduction in the as-
sets of the obligor so it is a gaining process in
terms of the obligor.™

C. The Constitution of a Non-
Liability Agreement

A non-liability agreement can be established
as an independent contract, but in practice
it is usually included as a clause within an
existing contract.™ The important issue here
is that a non-liability agreement must be ex-
ecuted before the occurrence of any dam-

ancak gelecekte dogma ihtimali bulunan
bir hak Uzerinde tasarrufta bulunmaktadir.
Yani bu durumda sorumsuzluk anlasmasi
alacaklinin gelecekte dogma ihtimali olan
tazminat hakki Gzerindeki tasarruf iglemidir.
Bu anlagsma alacakli yonunden bir tasarruf
islemi, bor¢lu yonunden ise bir kazandirici
islemdir. Bu durumda sorumsuzluk anlasma-
sinin sonuglari bor¢lunun tazminat yukam-
lulagunun dogmasiyla birlikte gundeme
gelecektir. Sorumsuzluk anlagmasiyla birlik-
te bor¢lunun malvarigindaki muhtemel bir
azalmanin engellenmesi s6z konusu oldugu
icin s6z konusu anlagsma borc¢lu yoéntunden
bir kazandirici islem niteligindedir.’®

C. Sorumsuzluk Anlagsmasinin
Kurulmasi

Sorumsuzluk anlagmasi bagimsiz bir so6z-
lesme olarak kurulabilecegi gibi genelde
uygulamada tercih edilen sekilde mevcut
bir sézlesmenin icerisine hukum olarak da
eklenebilmektedir™ Lakin burada 6nemli
olan konu sorumsuzluk anlasmasinin zara-
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NON-LIABILITY AGREEMENTS WITHIN THE SCOPE OF
ARTICLE 115 OF TURKISH CODE OF OBLIGATIONS

age. In other words, contracts that exempt
compensation liability after a breach of re-
sponsibility has occurred are not non-liabil-
ity agreements. However, these agreements
may be recognised as compromise and
release agreements.' In order for there to
be a non-liability agreement, there must be
a contract between the obligor and credi-
tor. Unless a main contract exists, there can
be no responsibility arising from the actual
contract, in which case there is no contract
limiting or eliminating the rights or respon-
sibilities.”® In other words, the validity of
non-liability agreements is related to the ef-
fectiveness of the main contract."”

The limitation of compensation composed
by violation of debt may be determined by
the obligor and creditor within the context of
the non-liability agreement in advance. Apart
from this, non-liability agreements may be
limited in terms of the subject, person, asset
and time."®

D. A Non-Liability Agreement
Within the Context of Article 115
of the TCO

Article 115 of the TCO restricts non-liability
agreements under certain conditions. Ac-
cording to this Article, non-liability agree-
ments are an elimination of responsibility
from the establishment of the contract in
terms of the levels of negligence, by parties’
agreement before the formation of damag-
es.” In other words, first of all there should
be an agreement between the parties that
waives the right of the obligor to seek com-
pensation and this agreement must be con-
cluded before? the loss occurs.

There are three main objectives under the
limitation of non-liability agreements. The
first objective is to prevent the obligor failing
to honour the contract by intent and gross
negligence. In another words, the legislator
intends that an obligor who does not fulfil
his obligation through gross negligence and
wilful misconduct cannot take advantage of
a non-liability agreement such that he avoids
the results of the gross negligence.?'

The second purpose is protection of the cred-
itor. The legislator aims to protect the creditor
who risks his economic future due to unpre-
dictable damage, in terms of the contract
which based upon the violation of debt, be-
fore the occurrence of the damage because
of the immorality of the contract.??

rn meydana gelmesinden 6énce akdedilmis
olmasidir. Baska bir ifadeyle sorumlulugun
dogmasindan sonra bor¢lunun tazminat yU-
kumlulagunu ortadan kaldiran anlagmalar
sorumsuzluk anlagsmalari degildir. Ancak bu
tur anlagmalar bir sulh veya ibra sdzlesmesi
niteliginde olabilir’® Sorumsuzluk anlagsma-
sindan bahsedebilmek icin ortada alacakl
ve borclu arasinda akdedilen bir asil s6z-
lesme olmalidir. Zira asil s6zlesme mevcut
olmadik¢a ortada asil sdzlesmeden dogan
bir sorumluluk da olmayacagi igin, sorumlu-
lugu sinirlandiran veya ortadan kaldiran bir
anlasma da s6z konusu olmayacaktir.'® Bas-
ka bir ifadeyle sorumsuzluk anlagmalari esas
sozlesmenin gecerliligine baglidir.””

Ote yandan alacakli ile borclu, borca aykiri-
ik durumunda dogacak tazminatin sinirini
o6nceden yapacaklari bir sorumsuzluk anlas-
masiyla belirleyebilirler. Bunun haricinde so-
rumsuzluk anlasmalari konu, kisi, malvarligi
ve zaman yonunden de sinirlandinilabilir.’®

D. TBK m. 115 Kapsaminda
Sorumsuzluk Anlagsmasi

TBK m. 115, sorumsuzluk anlasmalarini bazi
sartlarla sinirlandirmaktadir. S6z konusu
maddeye gore, sorumsuzluk anlasmalari,
belirli kusur dereceleri icin zararin dogma-
sindan 6nce taraflarin anlagmasi suretiyle
sorumlulugun bastan bertaraf edilmesidir.’
Baska bir ifadeyle 6ncelikle taraflar arasinda
borclunun belirli kusurlar i¢in sorumlulugu-
nu ortadan kaldiran bir anlasma olmasi ve
bu anlasmanin zararin ortaya ¢cikmasindan
once? akdedilmesi gerekmektedir.

Sorumsuzluk anlagmalarinin sinirlandirilma-
sinin altinda ¢ 6nemli amag¢ yatmaktadir;
birincisi bor¢lunun, edimini kast veya agir
kusur ile tehlikeye atmasinin énlenmesidir.
Yani baska bir ifadeyle, kanun koyucu kas-
ten veya agir ihmal ile ifada bulunmayan
bor¢lunun agir kusurunun sonuglarina kat-
lanmasi gerektigi dusuncesiyle hareket ede-
rek borclunun sorumsuzluk anlagmasindan
yararlanarak agir kusurunun sonuglarindan
kacinmasini engellemeye calismistir.?’

ikinci amag ise alacaklinin korunmasidir. Ka-
nun koyucu burada ekonomik gelecegini
ongorulemez bir zarar karsisinda tehlikeye
atan alacaklinin, zararin dogumundan énce
ifa etmeme nedeniyle dogan sorumlulugu
tamamen kaldiran anlagmanin ahlaka aykiri
olmasi sebebiyle alacakliyr korumayi amac-
lamigtir.?2
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The final objective is that it is an observance
of power balances, which justify the limita-
tion of responsibility.?®

Article 115/1 of the TCO

Article 115/1 of the TCO states that “The prior
agreement which is regulated that the obli-
gor will not be liable for gross negligence, is
certainly void.” According to the clear provi-
sion of the law, contracts where the obligor
is not liable for responsibilities in the event
of gross negligence are invalid. On the other
hand, it is possible to exempt the responsi-
bility arising from slight negligence.? In the
event of gross negligence, not only do con-

TURK BORGLAR KANUNU'NUN 115. MADDESI
KAPSAMINDA SORUMSUZLUK ANLASMALARI

Sonuncu maksat ise sorumlulugun sinirlan-
masini hakli kilan gu¢ dengesizliklerinin var-
lginin goézetilmesidir.?®

TBKm. 115/1;

TBK m. 115/1 “Borg¢lunun agir kusurundan
sorumlu olmayacagina iliskin énceden ya-
pilan anlasma kesin olarak hukamsuzdar.”
hukmunu havidir. Buna gore, kanunun agik
yasagina gore agir kusur halinde bor¢lunun
sorumlu tutulamayacagini éngoéren anlas-
malar gegersizdir. Ancak, hafif ihmal sonu-
cu dogan sorumlulugun kaldirilmasi mam-
kundur.2* Agir kusurun s6z konusu oldugu
durumlarda yalnizca sorumlulugu ortadan

Article 115/1 of the TCO states that “The prior agreement
which is regulated that the obligor will not be liable for
gross negligence, is certainly void.”

TBK m. 115/1 “Borclunun agir kusurundan sorumlu
olmayacagina iliskin 6nceden yapilan anlasma kesin

olarak hiikiimsiizdiir.”

tracts that eliminate responsibilities become
invalid but also contracts that limit compen-
sation or aggravate the demand for compen-
sation also certainly become void.?

In practise, with non-liability agreements,
an obligor is not liable for any negligence
except gross negligence. In such cases,
this kind of provision is valid only for the
disposal of slight negligence of the obli-
gor. However, it has no effect on liability for
gross negligence.?®

In Turkish Law, the main reason for not elim-
inating liability for wilful misconduct and
gross negligence is that the principle of
negligence is dominated by responsibility
in law and the rule pacta sun servanda of
contracts law. Parties must fulfil the require-
ments of the contract that they agreed on.
In fact, when parties enter into a contractual
relationship, the parties accept this agree-
ment in advance and create a justified trust
in each other. The legislator imposes sanc-
tions on any breach of trust between the
parties, and in fact the obligor is subject to
those sanctions due to his/her responsibility
for any resulting damage due to a breach in
contractual obligations. This is because the

kaldiran degil, ayni zamanda tazminati si-
nirlandiran veya talep sartlarini zorlastiran
sorumsuzluk anlagmalari da kesin olarak hu-
kumsuzdur.?®

Uygulamada genellikle sorumsuzluk anlagsma-
larinda bor¢lunun sadece agir kusurundan so-
rumlu olmayacag degil de hi¢bir kusurundan
sorumlu olmayacagi duzenlenmektedir. Bu
durumlarda, boyle bir hikim sadece borclu-
nun hafif kusurunun bertaraf edilmesi igin ge-
cerli olacaktir. Ancak bu durumun agir kusur-
da sorumluluga etkisi olmayacaktir.?

Turk Hukuku’'nda kast ve agir kusur igin so-
rumlulugun kaldinlamamasinin en 6nemli
gerekgesi sorumluluk hukukuna hakim olan
kusur prensibi ile sézlesme hukukuna hakim
olan ahde vefa ilkesidir. Taraflar yaptiklari so6z-
lesmenin gereklerini yerine getirmek zorun-
dadir. Cunku sozlesme iliskisine girildiginde
taraflar bu s6zlesme bagina uyulacagini pe-
sinen kabullenirler ve birbirleri nezdinde hakli
bir guven yaratirlar. Borclunun sozlesmeden
dogan yukamluluklerini kusuru ile ihlal etme-
si sonucunda ortaya ¢ikan zarardan sorum-
lu olmasi, aslinda taraflar arasindaki guven
iliskisinin bosa cikarilmasinin kanun koyucu
tarafindan yaptinma baglanmasidir. Bu ne-
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NON-LIABILITY AGREEMENTS WITHIN THE SCOPE OF
ARTICLE 115 OF TURKISH CODE OF OBLIGATIONS

failure, with intent, to fulfil any obligations
arising from the contract is not compatible
with obligation of loyalty and therefore it is
sanctioned.?”

Article 115/2 of the TCO

Article 115/2 of the TCO states: “Any prior
agreement states that the obligor will not be
liable for any of his obligations arising from
the service contract with the creditor is cer-
tainly void.”

Within the scope of this Atrticle, if there is an
obligation due to a service agreement be-
tween a creditor and debtor, any contract
that eliminates responsibility due to this ob-
ligation is considered void. It makes no differ-
ence whether the responsibility arises from
wilful misconduct, gross negligence or slight
negligence.”®

However, the above mentioned Article is
criticized by some doctrinal opinions. For
example, due to the language of the Article,
a non-liability agreement accepted by an
employer regarding his employee may be
void. Moreover, a subject of the Article is the
debtor's “debts arising from service agree-
ments”, which means the Article may also
apply to a non-liability agreement made by
and between a creditor employer and debt-
or employee.?® In other words, it is not clear
from the wording of the article that the cred-
itor is under the service of the debtor, that is,
whether a weak employee is protected from a
strong employer.

The other critical point is the phrase, “any
debt arising from the service contract”. In this
situation, a debtor cannot make a non-liability
agreement for any debts arising purely from
a service relationship. However, he/she can
enter into a non-liability agreement for other
agreements made with the same employee.®°

Considering the purpose and spirit of the Ar-
ticle, it is recommended that only non-liabili-
ty agreements against an employee need to
be deemed void and non-liability agreements
against employers need to be deemed valid.*'

Another criticism is that the power given
to the discretion of judges, provided under

denle bor¢lunun sézlesmeden dogan yakum-
luluklerini kasten yerine getirmemesi, onun bu
sadakat yukumu ile bagdasmaz ve yaptirnma
baglanir.?”

TBK md 115/2;

TBK m. 115/2 “Bor¢lunun alacakli ile hizmet
sozlesmesinden kaynaklanan herhangi bir
bor¢ sebebiyle sorumlu olmayacagina iliskin
olarak 6nceden yaptigi her turli anlagsma ke-
sin olarak hukumsuzdur.” hukmunu haizdir.

Bu madde kapsaminda, alacakli ve borglu
arasinda hizmet sozlesmesinden kaynakla-
nan bir bor¢ varsa, bu borctan ortaya cikan
sorumlulugu bertaraf edecek olan herhangi
bir anlasma gecersizdir. Sorumlulugun kast,
agir ihmal veya hafif ihmalden kaynaklanip
kaynaklanmamasi da bir fark yaratmamak-
tadir.?8

Ancak, s6z konusu fikra doktrindeki bazi
gorusler tarafindan elestirilmektedir. Buna
gore, s6z konusu fikranin lafzindan dolayi
iscinin dahi isverene karsi kabul ettirmis ola-
cag sorumsuzluk anlagsmasi gecersiz olabi-
lecektir. Nitekim s6z konusu fikra borgclunun
“hizmet sozlesmesinde dogan borglarnni”
konu almakta olup, bor¢lu iscinin alacakl
isverene kabul ettirdigi sorumsuzluk anlas-
malari bakimindan gecerli olabilecektir.?®
Baska bir ifadeyle kanundaki bu ifadeden
alacaklinin borglunun hizmetinde oldugu
yani gugsuz olan isciyi guclu olan isverene
karsi korudugu anlasilamamaktadir.

Bir bagka elestiri noktasi ise, fikradaki “hiz-
met sozlesmesinden kaynaklanan bor¢” ifa-
desidir. Bu durumda borc¢lu sadece hizmet
iliskisinden dogan bor¢lar bakimindan so-
rumsuzluk anlagsmasi yapamayacak, ancak
ayni isci ile yapmis oldugu diger sozlesme-
lerden dogan borglari icin de bir sorumsuz-
luk anlagmasi 6ngorebilecektir.®®

S6z konusu maddenin amaci ve kanunun
ruhu dikkate alinarak sadece is¢i aleyhine
olan sorumsuzluk anlasmalarinin gecersiz
sayilip, isveren aleyhine olan sorumsuzluk
anlasmalarinin ise gecerli sayilmasi gerekti-
@i Onerilmistir.

Ogretide elestirilen diger bir husus ise 818
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Code of Obligation No. 818, to consider
whether a non-liability agreement is void is
not referred to in Article 115/2 of TCO®%. How-
ever, Ertas defends the opposite opinion and
argues that there is a positive alteration.®

3. Article 115/3 of the TCO

Article 115/3 of the TCO states that, “a ser-
vice, profession or art-required speciality, if
conducted only with permission of law or a
competent authority, an agreement stating
that a debtor is not responsible for his/her
slight negligence is certainly void”.

Two circumstances are required for the im-
plementation of this Article. The first of these
is the presence of a speciality requiring a
service, profession or art. The second circum-
stance is that the specialized activity should
be only conducted with the permission of the
law or of a competent authority. Both of these
circumstances should be present at the same
time.3* For instance, the medical profession,
architecture, teaching profession, banking,®®
engineering and advocacy are professions
that require speciality and they are conduct-
ed by permission of a competent authority.
Thus, an agreement that eliminates responsi-
bility from any loss that arises from slight neg-
ligence during the implementation of these
professions by members of these professions
is considered void.*®

Some professions create a sense of trust
because they are conducted with the per-
mission of the law or of a competent au-
thority. Thus, there is a rightful expectation
from society that specialists who conduct
these kinds of business carry out their con-
tractual responsibilities parallel to the spe-
ciality that is required from their professions.
Therefore, implementation of a non-liability
agreement’s elimination of responsibility for
compensation for these kinds of professions
is prevented by law.*” It should be noted that
Article 115/3 is not valid for all kinds of activi-
ty that depends on the permission of the law
or of a competent authority. It is only valid for
proficiency required services, professions
and arts.® For instance, being a taxi driver de-
pends on permission from a competent au-

TURK BORGLAR KANUNU'NUN 115. MADDESI
KAPSAMINDA SORUMSUZLUK ANLASMALARI

sayili BK'nin 99. maddesinin 2. fikrasinda so-
rumsuzluk anlagsmasinin gecersiz sayilmasi
noktasinda hakime verilen takdir yetkisinin
TBK'nin 115/2 maddesinde hakime tanin-
mamis olmasidir.®? Ertas ise bunun tam tersi
gorusunu savunarak olumlu bir degisiklik
oldugu dusuncesindedir.3?

TBK md 115/3;

Bilindigi Uzere TBK md. 115/3 “uzmanligi ge-
rektiren bir hizmet, meslek veya sanat, ancak
kanun ya da yetkili makamlar tarafindan ve-
rilen izinle yuratulebiliyorsa, borclunun hafif
kusurundan sorumlu olmayacagina iliskin
onceden yapilan anlasma kesin olarak hu-
kimsuzduar.” hUkmUnu haizdir.

S6z konusu fikranin uygulanabilmesi igin iki
sart s6z konusudur. Bunlardan birincisi; uz-
manlik gerektiren bir hizmet, meslek veya sa-
natin bulunmasidir. ikinci sart ise, uzmanlig
gerektiren faaliyetin kanun veya yetkili ma-
kamlar tarafindan verilen izinle yuruttlebilen
bir is olmasidir. S6z konusu sartlarin her ikisi-
nin de bir arada bulunmasi gerekmektedir.?*
Ornegin; doktorluk, mimarlik, 6gretmenlik,
bankacilik,®® muhendislik ve avukatlik uz-
manligi gerektiren ve yetkili makamin izniyle
yapilan meslekler oldugu icin bu meslek er-
baplarinin mesleklerinin ifasi sirasinda hafif
kusurlarindan dogacak zararlardan sorum-
luluklarnini ortadan kaldiran anlagmalar ge-
cersiz sayilmistir.®®

Bazi meslekler kanun ya da yetkili makam-
larin izniyle vyuratulebiliyor olmalarindan
dolay! toplum icinde bir guven duygusu
yaratmakta olup, bu tar meslekleri icra eden
uzmanlarin soézlesmeden dogan borglarini
mesleklerinin gerektirdigi uzmanlik dogrul-
tusunda ifa edecekleri hakli olarak toplum
tarafindan beklenmektedir. Bu sebeple bu
tar uzmanlik gerektiren mesleklerin icrasin-
da tazminat 6deme borcunun sorumsuzluk
anlasmasiyla bertaraf edilmesi kanun tara-
findan 6nlenmistir.®” Belirmek gerekir ki, s6z
konusu fikra kanun ya da yetkili makam tara-
findan verilen izin ile yurutulebilen her turlt
faaliyet icin degil, sadece uzmanlik gerekti-
ren hizmet, meslek veya sanatlar icin gecer-
lidir.3® Ornegin, taksiciligin yetkili makam ta-
rafindan alinan izin ile yapilabiliyor olmasina
karsin, taksicilik uzmanlik gerektiren meslek
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NON-LIABILITY AGREEMENTS WITHIN THE SCOPE OF
ARTICLE 115 OF TURKISH CODE OF OBLIGATIONS

thority; however, it is not a speciality required
business and it is not considered within the
scope of Article 115/3 of the TCO.

The purpose of Article 115/3 of the TCO, is to
put in place limitations to non-liability agree-
ments made within the scope of freedom
of contract. In principle, non-liability agree-
ments are void in the case of gross fault, gross
negligence and intention. However, the sec-
ond and third sub articles of Article 115/3
are exceptions to this rule. Thus, this Article
should be evaluated in accordance with the
principle that “exceptions are narrowly inter-
preted”. Therefore, Article 115/3 of the TCO
can be implemented for professions that re-
quire expertise, and not only for a profession
that is carried out with the permission of a
competent authority.*

However, the Atrticle is criticised for being
extended beyond its purpose to limit non-li-
ability agreements. This criticism argues that
the Article is not being applied in accordance
with the requirements of commercial affairs.
Certainly, it is not right to sustain a non-liabil-
ity agreement that oppresses the other party
to the contract with economic power.

However, nowadays judges should be given
the discretion*® to determine the validity of
non-liability agreements that include con-
duct by official permission and speciality re-
quired activity, whether they oppress the oth-
er party to the contract, where the parties of a
contract compromise on more equal ground
and are made with regard to loss of goods or
activities involving very significant risks. Fur-
thermore, non-liability agreements that are
made in a very restricted way in terms of profit
loss, loss of property or foreseeable damages
during the establishment of the contract will
be deemed void under the explicit wording
of Article 115/3 of the TCO.*'

Another criticism is the use of the term “com-
petent authority” in the Article. If Article 115/3
is interpreted broadly, the term competent
authority can also be understood as not only
an official authority but also as a private au-
thority. In this situation, almost all professions
and arts may be interpreted in accordance
with this Article. Therefore, the term “compe-
tent authority” should be understood as “offi-
cial authority”.*?

degildir ve bu nedenle 115/3 kapsaminda
degerlendirilmeyecektir.

TBK m. 115'in amaci, sdzlesme serbestisi il-
kesi gcercevesinde yapilan sorumsuzluk an-
lagsmalarinin sinirlandirilmasidir. Kural olarak
agir kusur, agir ihmal ve kast durumlarinda
sorumsuzluk anlagmalari gecersizdir. Ancak,
s6z konusu maddenin ikinci ve uguncu fik-
rasi bu kuralin istisnasini olusturdugu igin,
bu fikra “istisnalar dar yorumlanir” ilkesi
cercevesinde degerlendirilmelidir. Dolayi-
siyla, yetkili makam izniyle yuarutulen her
meslek degil ayni zamanda uzmanlik gerek-
tiren meslek s6z konusu oldugunda da TBK
m.115/3 uygulama alani bulacaktir.®®

Ancak, s6z konusu fikra doktrinde bazi go-
rusler tarafindan sorumsuzluk anlagmasi
yasagi ile amacini asan ve genis uygulama
alani bulan bir fikra oldugu sebebiyle eles-
tirilmektedir. Doktrindeki bu gorus s6z ko-
nusu fikranin ticaret hayatinin gereklerine
uygun olmadigi yondedir. Tabii ki; ekonomik
gucu ile sézlesmenin karsi tarafini ezen bir
sorumsuzluk anlagsmasinin ayakta tutulmasi
dogru olmayacaktir. Ancak, ginumuzde res-
mi izinle yuratulen ve uzmanlik gerektiren
faaliyeti kapsayan s6zlesmenin karsi tarafini
bu sekilde ezmeyen, stzlesme taraflarinin
daha esit bir zeminde anlastigi ve cok 6nem-
li riskleri icinde barindiran faaliyetlerde mala
gelen zararlar noktasinda yapilan sorum-
suzluk anlasmasini gecerli sayip saymama
konusunda hakime takdir yetkisi verilmesi*°
gerekmektedir. Ustelik TBK m. 115/3'in agik
lafzi karsisinda, yoksun kalinan kar, mala
gelen zararlar ya da sézlesmenin kurulusu
asamasinda 6ngorulebilir zararlar gibi fark-
li zarar kalemleri bakimindan sinirli sekilde
yapilan sorumsuzluk anlasmasi dahi kesin
hukumsuaz kabul edilecektir.?

Diger bir elestiri noktasi ise, madde huk-
mundeki “yetkili makamlar” kavramidir. S6z
konusu hukmun genis yorumlanmasi duru-
munda yetkili makam kavrami resmi olmayan
6zel bir makam olarak da anlasilabilecektir.
Bu durumda, nerdeyse her meslek ve sanat
s6z konusu hukum cercevesinde degerlen-
dirilebilecektir. Bu nedenle, “yetkili makam-
lar” kavraminin, “resmi makamlar” seklinde
anlasilmasi daha isabetli olacaktir.*?
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E. The Effects of Invalidity of a
Non-Liability Agreementon a
Contract

Non-liability agreements that are void in ac-
cordance with Article 115 of the TCO are cer-
tainly invalid. Conditions that make contracts
invalid are incapacity, contrariety of subject
of contract to mandatory regulations, public
order, public morality, personal rights or con-
tradiction of formation and collusion.®® The
results of sanction of invalidity are as follows:**
« The legal transaction has been invalid since
it was executed.

« In principle, it is not possible for the invalid-
ity to be resolved later and for the legal trans-
action to gain validity.

« People whose legal status are affected can
make an argumentation based on invalidity.
« Invalidity can not only be alleged against
a contrary party but it can also be alleged
against everyone.

« A judge considers invalidity ex officio.

There are two types of invalidity: complete
invalidity and partial invalidity. Partial invalid-
ity is that where some parts of a contract are
invalid, only the related parts of the contract
become invalid and the other parts of the
contract remain valid. According to Article
27/2 of the TCO, invalidity of some parts of
a contract does not affect the validity of the
other parts. However, if it is clear that the con-
tract cannot remain in force without these
provisions, the whole contract is completely
invalid.*® In this situation, invalidity of a non-li-
ability agreement in a contract according to
Article 115 of the TCO does not affect the rest
of the contract.*® In other words, a malicious
debtor cannot claim invalidity of the rest of

TURK BORGLAR KANUNU'NUN 115. MADDESI
KAPSAMINDA SORUMSUZLUK ANLASMALARI

E. Sorumsuzluk Anlagsmasinin
Gecersizliginin S6zlesmeye
Etkisi

TBK m. 115'e gore gecersiz olan sorumsuz-
luk anlagmalar kesin olarak hukumsuzdur.
Bir sozlesmenin kesin hukamsiz olmasini
gerektiren sebepler; ehliyetsizlik, sézlesme-
nin konusunun emredici kurallara, kamu du-
zenine, genel ahlaka, kisilik haklarina aykiri
olmasi, sekle aykirilik veya muvazaadir.*® Ke-
sin hakumsuzlak yaptirminin sonuglari ise
asagidaki gibidir*:

+ Hukuki islem yapildigi andan itibaren hu-
kumsuazdur.

+ HUukumsuzlagun sonradan duzelmesi ve
hukuki islemin gecerlilik kazanmasi kural
olarak mumkun degildir.

+ Kesin hukumsuzluge, hukuki durumlar et-
kilenen herkes dayanabilir.

+ Kesin hukumsuzluk, sadece karsi tarafa de-
gil herkese karsi ileri surulebilir.

+ Hakim kesin hakamsuzlugu kendiliginden
dikkate alir.

Kesin hukumsuzluk; tam hukamsuzluk ve kis-
mi hukumsuzluk olmak tzere ikiye ayrilir. Kis-
mi huktmsuzluk, bir sézlesmenin bazi kisim-
larinin gecersiz olmasi durumunda, sadece o
kisimlarin hukimsuz olup s6zlesmenin diger
kisimlarinin ise gecerliligini korumasidir. TBK
m. 27/2'ye gore sdzlesmenin bazi hukum-
lerinin hukumsuz olmasi diger kisimlarinin
gecerliligini etkilemez. Ancak, bu hukumler
olmadan sodzlesmenin yapilamayacagi agik-
¢a anlasiliyor ise bu durumda sézlesmenin
tamami kesin olarak hukumsuzdur.*® Bu du-
rumda sozlesmede yer alan sorumsuzluk
anlagsmasinin TBK m. 115'e gore hukumsuz
olmasi sozlesmenin geri kalanini etkilemez.*®
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THE OBLIGATIONS
THAT A DEBTOR
ACCEPTS AT THE
TIME OF FULFILMENT
OF OBLIGATIONS

ARE OF TWO TYPES:
FUNDAMENTAL
OBLIGATIONS (FIRST
LEVEL OBLIGATIONS,
FIRST OBLIGATIONS)
AND SECONDARY
OBLIGATIONS ON THE
DEBT RELATTIONSHIP.
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NON-LIABILITY AGREEMENTS WITHIN THE SCOPE OF
ARTICLE 115 OF TURKISH CODE OF OBLIGATIONS

the contract due to invalidity of the non-liabil-
ity agreement.*

IV. ELIMINATION OF

TORTIOUS LIABILITY
WITH NON-LIABILITY
AGREEMENTS

law contain the responsibility not to breach
contractual liabilities. The possibility of es-
tablishing a non-liability agreement in areas
of responsibility beyond a contractual basis
is controversial. There is a tortious liability
in the event of harm caused to other people
who do not have a contractual relationship.*®
A tortious act includes four elements as fol-
lows: an illegal act, a fault, damage and the
necessary causal link between the damage
and the act.*®

It is possible to make non-liability agreements
for a tortious act regarding assets. However,
it is not possible to have non-liability agree-
ments for a tortious act regarding physical
integrity.®®

Another opinion considers non-liability
agreements regarding damage to assets as
valid; although non-liability agreements re-
garding damage to personal rights are con-
sidered invalid.®'

Another opinion supports non-liability agree-
ments as valid due to freedom of contract
without considering any damage occuring to
assets or personal rights.>2

According to Oguzman and Oz, if the same
act constitutes both, that is, if it is a contra-
diction of obligations and a tortious act, then
a non-liability agreement that is added into
the contract in order to limit responsibility is
also valid for the tortious act.?® Likewise, Tan-
dogan states that non-liability agreements
added into a contract should also be valid for
responsibility arising from a tortious act.*

Diger bir ifadeyle, kotu niyetli bor¢lu, sorum-
suzluk anlagsmasinin gecersiz olmasi gerek-
cesiyle sdzlesmenin geri kalaninin da hukam-
sUz oldugunu ileri siremez.*

IV. HAKSIZ FiiL
SORUMLULUGUN
SORUMSUZLUK
ANLASMALARIYLA
ORTADAN KALDIRILMASI

Kanunda duzenlenen sorumsuzluk anlas-
malari sozlesmeden dogan yukumluluklerin
ihlali durumunda ortaya ¢ikan sorumlulugu
kapsamaktadir. Sézlesme disinda kalan so-
rumluluk alaninda ise sorumsuzluk anlas-
masinin yapilip yapilamayacagi tartismali bir
konudur. Kisiler arasinda bir sozlesme iliskisi
disinda hukuka aykiri bir davranisla baskasi-
na zarar verilmesi durumunda haksiz fiil so-
rumlulugu s6z konusudur.*® Haksiz fiil dort
unsurdan olugsmaktadir; hukuka aykir bir fiil,
kusur, zarar ve zarar ile s6z konusui fiil arasin-
da uygun illiyet baginin olmasidir.*®

Bir gorus malvarligina iliskin olan haksiz
fiillerde sorumsuzluk anlagsmasinin yapila-
bilecegini ancak vucut butanlugune karsi
yapilan haksiz fiillerde yapilan sorumsuzluk
anlagsmalarinin gecerli olmayacagini ifade
etmektedir.5°

Diger bir gorus, kisinin malvarliginda olusa-
cak olan zarar ile ilgili yapilan sorumsuzluk
anlasmalarinin gecerli, buna karsilik sahis
varligina iliskin sorumsuzluk anlagmalarinin
gecersiz sayilacagi kanaatindedir.®'

Diger bir gorus ise zararin malvarliginda
veya sahis varliginda meydana gelip gelme-
mesine bakilmaksizin, s6zlesme serbestisi il-
kesi gere@i sorumsuzluk anlagmalarinin her-
hangi bir kisittamaya maruz kalmadan kabul
edilmesi gerektigini savunmaktadir.®?

Oguzman ve Oz'e gore ayni fiil hem borca
aykiriik hem de haksiz fiil teskil ediyorsa, so-
rumlulugu daraltmak igin sézlesmeye ekle-
nen sorumsuzluk anlagmasi haksiz fiil agisin-
dan da gecerli olacaktir.?® Yine ayni sekilde
Tandogan, s6zlesmeye konulan sorumsuz-
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According to Turkish law, non-liability agree-
ments that are made concerning a tortious
act for personal rights are invalid due to Arti-
cle 27 of the TCO and Article 23 of the Turkish
Civil Code. In other words, agreements made
contrary to Article 23 of the Turkish Civil Code
are invalid due to Article 27 of the TCO.%®

In situations where both the contractual re-
sponsibility and a responsibility of tortious
act are implementable, it is accepted that
non-liability agreements, which limit or elim-
inate contractual responsibilities, are valid for
responsibilities of tortious act in some cases.

In order to limit responsibility of a tortious
act with a non-liability agreement, the tor-
tious act should a slight negligence carried
out against an injured party’s assets. Only
in this situation are prior non-liability agree-
ments made in order to eliminate contractual
responsibility valid for responsibility of a tor-
tious act. It is important that the tortious act
is carried out with slight ngeligence against
assets®® and not against personal rights,. On
the other hand, non-liability agreements that
are made in order to eliminate responsibility
of a tortious act toward personal assets are
invalid according to Article 27 of the TCO,
and non-liability agreements that are made
for gross negligence or wilful misconduct
because of the tortious acts are invalid due to
Article 115 of the TCO.%

V. CONSEQUENCES
OF A NON-LIABILITY
AGREEMENT

The obligations that a debtor accepts at the
time of fulfilment of obligations are of two
types: fundamental obligations (first level
obligations, first obligations) and secondary
obligations on the debt relationship. Funda-
mental obligations arise from a contract and
determine the legal type of the contract by
giving features to the contract. Secondary
obligations occur as a result of a debtor's
behaviour contrary to their fundamental lia-
bilities.?® Non-liability agreements eliminate
the secondary obligation, that is, any com-
pensation that might occur due to a debtor’s
behaviour contrary to his/her obligations.

TURK BORGLAR KANUNU'NUN 115. MADDESI
KAPSAMINDA SORUMSUZLUK ANLASMALARI

luk anlagmalarinin haksiz fiilden dogan so-
rumluluk icin de gecerli olmasi gerektigini
savunmaktadir.5*

Turk hukukunda sahis varligina karsi yapilan
haksiz fiillere iliskin sorumsuzluk anlagmalari
TBK m. 27 ve TMK m. 23 geregi gecersizdir.
Bagska bir ifadeyle, TMK m. 23’e aykiri olarak
akdedilen anlagmalar, TBK m. 27‘den dolayi
gecersiz hale gelecektir.®

Sozlesmesel sorumlulugun haksiz fiil sorum-
lulugu ile yanistigi durumlarda, s6zlesmesel
sorumlulugu sinirlandiran  veya ortadan
kaldiran sorumsuzluk anlagmalarinin bazi
sartlarla haksiz fiil sorumlulugu icin gecerli
oldugu kabul edilmektedir. Haksiz fiil so-
rumlulugun sorumsuzluk anlagmasiyla sinir-
landirilabilmesi icin s6z konusu haksiz fiilin
zarar gorenin malvarligina karsi ve hafif ku-
sur ile yapilmis olmasi gerekmektedir. Ancak
bu durumlarda sozlesmesel sorumlulugu
ortadan kaldirmak icin 6nceden yapilan so-
rumsuzluk anlagmalari haksiz fillden dogan
sorumluluk i¢in de gecerli olacaktir. Burada
haksiz fiilin sahis varligina degil malvarligina
kars! yapilmasi®® ve hafif kusurla yapilmasi
onem arz etmektedir. Aksi takdirde, sahis
varligina yapilacak haksiz fiillere iliskin so-
rumlulugu kaldiran sorumsuzluk anlagma-
lan TBK m. 27'ye gore, agir kusur veya kast
ile yapilacak haksiz fiillere iligskin yapilacak
anlasmalar ise TBK m. 115'e gore gecersiz
olacaktir.5”

V.SORUMSUZLUK
ANLASMASININ
SONUGLARI

Bir borg iliskisinde borglunun borcunu ifa
sirasinda uymasi gereken yukamlalukler asli
(birinci derece yukumlulukler, ilk yukumlu-
lukler) yukumlultk ve tali yakumlualuk olarak
ikiye aynlir. Asli yokamlalukler, s6zlesme-
den dogan ve sozlesmeye ozelligini vererek
hukuki tipini kazandiran yukumlaluklerdir.
Oysa tali yukumlulukler borglunun esasli
edim yakumlulugune aykiri davranmasi ne-
ticesinde ortaya ¢ikar.%® Sorumsuzluk anlas-
masi bor¢lunun borca aykirn davranisindan
dogan zararin tazmini olan yan edim yu-
kimlulugunu ortadan kaldiran anlagsmadir.

MAKALELER

BIR BORC ILISKiSINDE
BORCLUNUN BORCUNU
IFA SIRASINDA
UYMASI GEREKEN
YUKUMLULUKLER
ASLI (BIRINCI DERECE
YUKUMLULUKLER, iLK

YUKUMLULUKLER)
YUKUMLULUK VE TALI
YUKUMLULUK OLARAK
IKIYE AYRILIR.
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NON-LIABILITY AGREEMENTS WITHIN THE SCOPE OF
ARTICLE 115 OF TURKISH CODE OF OBLIGATIONS

As mentioned above, a debtor's compensa-
tion responsibility is a secondary obligation
that arises from nonfulfillment of a funda-
mental obligation. Therefore, the subject of
a non-liability agreement is not a fundamen-
tal obligation of the contract. In other words,
responsibility that a non-liability agreement
aims to prevent is non-performance of the li-
abilities but responsibilities that occur in the
scope of secondary obligations.® Hence,
non-liability agreements do not provide free-
dom to a debtor to choose whether to fulfil
fundamental obligations that arise from a
contract.?° Parties may agree upon whether
one party has the freedom to fulfil his funda-
mental liability; however, this kind of agree-
ment is not considered a non-liability agree-
ment. In other words, although a non-liability
agreement made between parties in favour
of a debtor is valid, a debtor has to fulfil his
fundamental obligations written in the con-
tract.®

VI. CONCLUSION

Non-liability agreements, that are defined
as agreements made explicitly or implicitly
between debtor and creditor, prior to dam-
age in result of violation of contract and to
prevent completely or partially potential for
future compensation demand in favour of
creditor, independently or as an addendum
of a contract. Parties may make a contract as
they wish within the scope of freedom of con-
tract. However, with Article 115 of the TCO, a
lawmaker restricts that freedom. In principle,
the first sub article of the relevant regulations
provides that the making such an agreement
is limited to a debtor’s slight negligence. In
other words, a lawmaker regulates that the
agreements made to free a debtor from his
liability of gross negligence are invalid.

The second and third sub articles of Article
115 of the TCO regulate the exceptions to
this rule. According to the second sub article,
if there is a service contract between parties,
an agreement that states a debtor will not be
liable even for slight negligence is invalid. Al-
though the mentioned Atrticle is criticised for
several reasons, the aim of the lawmaker is to
protect the employee, who is the weaker party.

The third sub article of the same Atrticle reg-
ulates the invalidity of agreements based on
a debtor’s non-liability in event of an activity
conducted by permission of a competent au-
thority and requiring proficiency.

Yukarida da ifade edildigi gibi, borclunun
s6z konusu tazmin yakumlulugu, asli edim
yakumlalagunan yerine getirilmemesi so-
nucu ortaya cikan bir yan yuakumluluktar.
Dolayisiyla sorumsuzluk anlasmasinin ko-
nusu, sozlesmedeki asli yukumlulukler de-
gildir. Baska bir ifade ile sorumsuzluk anlas-
masi ile 6nlenmek istenen sorumluluk, edim
yukamlulugu degil, tali edim yukumlulugu
acisindan ortaya ¢ikan sorumluluktur.’® Do-
layisiyla, sorumsuzluk anlagmasi, borgluya
sozlesmeden dogan asli edim yukuamluluk-
lerini ifa edip etmeme gibi bir serbestlik tani-
mamaktadir.®® Taraflar aralarinda anlasarak
bir tarafin s6zlesmeden dogan asli edim
yakamlalaguna yerine getirip getirmemek-
te serbest olacagi konusunda anlasabilirler
ancak boyle bir anlasma sorumsuzluk an-
lagmasi olarak nitelendirilmeyecektir. Bagka
bir ifadeyle, bor¢lu lehine gecerli bir sekilde
sorumsuzluk anlagmasi yapilmis olsa bile,
borclu s6zlesmeden dogan asli yukumluluk-
lerini yerine getirmek zorundadir.®

VI. SONUC

Sozlesmenin ihlalinden dogan zararin ger-
ceklesmesinden once alacakli ile borglu
arasinda agik veya ortulu olarak yapilan ve
ileride alacakli lehine dogmasi ihtimali olan
bir tazminat isteminin olusmasina tamamen
veya kismen engel olan bagimsiz ya da asil
sozlesmeye ek olarak yapilan anlagsmalara
sorumsuzluk anlasmasi denilmektedir. Ta-
raflar sdzlesme serbestisi ilkesi gercevesin-
de diledikleri gibi sozlesme akdedebilirler.
Ancak, kanun koyucu TBK m. 115 ile buna
bir sinirlama getirmektedir. S6z konusu mad-
denin ilk fikrasi kural olarak bor¢lunun hafif
kusurundan sorumlu olmayacagi yonunde
anlasma yapilabilecegini duzenlemistir. Bas-
ka bir ifadeyle kanun koyucu kural olarak
borclunun agir kusurundan sorumlu olma-
yacagl yonunde yapilan anlasmalarin hu-
kumsuz oldugunu duzenlemektedir.

TBK'nin 115. maddenin ikinci ve dg¢uncu
fikralari bu kuralin istisnalarini duzenlemek-
tedir. ikinci maddeye gore taraflar arasinda
bir hizmet akdi s6z konusu ise bor¢lunun
hafif kusurundan dahi sorumlu olmayaca-
¢ yonunde yapilan anlasma kesin olarak
hakumsuzdur. S6z konusu madde cesitli
sebeplerden dolayl doktrinde elestirilse de
kanun koyucunun amaci burada zayif olan
isciyi korumaktir.

Ayni maddenin Ucuncu fikrasi ise yetkili
makam tarafindan verilen izin ile uzmanlk
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According to Article 27/2 of the TCO, invalidi-
ty of a non-liability agreement does not inval-
idate the whole contract.

In the case of a breach of contractual respon-
sibility, if that responsibility also constitutes
responsibility in tort, there is an opinion from
doctrine that a non-liability agreement made
between parties is also valid for a liability that
has occurred due to a tortious act.

Finally, an agreement made between parties
regulating the fulfilment of fundamental lia-
bilities of a contract is not considered a non-li-
ability agreement. A non-liability agreement
is an agreement that limits a debtor’s second-
ary liability to reimbursement of a creditors’
loss as a result of a debtor’s breach of his/her
fundamental liabilities.
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